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FoBD  D.  Lake  Shobs  &  M.  S.  B.  Co. 
(Superior  Covrt  of  Buffalo,  General  Term.    July  18, 1888.) 

1.  Nboligbwcb— What  Constitutbs— Whbn  a  Question  for  this  Jury. 

PlaintifrB  intOBtate,  a  switchman  in  defendant's  employ,  was  killed,  while  in  the 
discharge  of  his  duty,  by  the  falling  of  several  pieces  of  timber  from  defendant's 
car,  which  was  a  gondola,  or  car  with  a  box  from  18  to  34  inches  high,  without 
brackets  at  the  sides  for  stakes  to  support  the  lumber,  as  lumber  cars  usually  have. 
One  end  of  each  piece  of  lumber  was  put  in  the  car,  the  other  end  projecting  oyer 
the  end-board,  the  pieces  lapping  in  the  middle  of  the  car,  which  was  relied  on  to 
bind  the  load ;  the  pile  being  from  1}^  to  2  feet  above  the  top  of  the  box  in  the  shape 
of  a  roof.  The  cars  were  loaded,  by  direction  of  the  yard  foreman,  for  the  purpose 
of  carrying  the  lumber  about  a  mile,  having  to  pass  over  several  switches,  which 
would  polt  the  load.  The  pieces  of  timber  were  38  feet  long  by  h]4  inches  thick  and 
^}i  incnes  broad.  Witnesses  testified  that  they  had  seen  these  cars  used,  and  never 
heard  of  any  accident  before.  Defendant  had  adopted  no  rules  for  loading  lum- 
ber, nor  as  to  the  kind  of  car  used ;  but  the  method  pursued  was  adopted  by  the 
employes,  who  had  used  it  considerably,  and  it  was  considered  safe  by  the  foreman. 
Held,  In  an  action  for  such  death,  that  the  question  of  negligence,  on  such  facts, 
was  for  the  jury,  and  a  verdict  for  plaintiff  should  not  be  set  aside. ^ 

S»  Sams — ^What  CJonbtitutbs — Instructions. 

Upon  such  evidence,  the  jury  being  instructed  that  it  was  for  them  to  decide 
whether  defendant  had  disregarded  what  would  be  reasonably  suggested  to  the 
mind  of  an  ordinarily  prudent  man  in  the  manner  in  which  the  lumber  was  loaded, 
and  that  if  the  accident  was  not  within  the  reasonable  contemplation  of  the  defend- 
ant, and  if  it  happened  after  defendant  had  exercised  such  a  degree  of  prudence 
and  caution  to  prevent  it,  it  would  not  be  liable,  it  was  not  error  to  refuse  to  charge 
that  ** unless  the  jury  believe  that,  in  the  exercise  of  ordinary  care,  defendant  could 
have  foreseen  that  ihis  accident  would  probably  occur  by  loading  the  cars  in  the 
manner  in  which  they  did,  they  must  find  for  the  defendant.  ^  ^ 

On  exceptions  from  trial  term. 

Action  by  Emily  Ford,  administratrix  of  John  Ford,  against  the  Lake  Shore 
A;  Michigan  Southern  Raiiway  Company.  The  action  was  brought  for  al- 
leged negligence  on  the  part  of  the  defendant,  causing  the  death  of  the  plain- 
tiff*s  husband  aQd  intestate,  John  Ford,  who  was  employed  by  the  defendant 
as  a  switchman,  by  reason  of  a  heavy  timber  falling  upon  him,  from  a  car 
loaded  with  lumber  by  the  defendant,  while  he  was  standing  at  the  switch 
which  he  was  employed  to  tend.  The  cars  used  on  this  occasion  by  the  de- 
fendant were  gondola  cars,  some  of  the  witnesses  calling  them  coal  cars. 
Tbey  were  not  regular  lumber  cars,  but  cars  with  boxes  from  eighteen  inches 

^See,  also.  Railroad  Ck).  v.  Gower,  (Tenn.)  3  S.  W.  Rep.  824:  Scott  v.  Navigation  Co.. 
(Or.)  13  Fac.  Rep.  98,  and  note;  Bushby  v.  Railroad  Co.,  (N.  Y.)  U  N.  E.  Rep.  407. 

V.2N.Y.8.no.l — 1 
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to  two  feet  higb,  without  brackets  on  the  outside  for  stakes  to  hold  the  lum- 
ber* as  lumber  cars  usually  have.  The  cars  that  had  end-boards  dropping 
down  were  loaded  tlat;  and,  where  the  end-board  was  stationary,  one  end  of 
the  timber  loaded  was  put  in,  the  odher  extending  over  the  end-board.  The 
lumber  was  so  piled  that  one  piece  lapped  the  others,  with  the  object  of  bind- 
ing the  load.  The  lumber  was  piled  above  the  top  of  the  boxes  a  foot  and  a 
half  to  two  feet.  The  lapping  of  the  pieces  of  timber  was  relied  upon  to  keep 
it  on.  The  cars  were  loaded  by  the  defendant's  employes,  and  the  method  In 
which  they  were  loaded  was  directed  by  another  employe,  who  was  a  foreman 
in  the  defendant's  yard.  The  lumber  was  to  be  drawn  about  a  mile,  to  the 
shops  of  the  Buffalo  Car  Manufacturing  Company.  There  was  evidence  tend- 
ing to  show  that  the  train  would  pass  over  several  switches  in  its  route,  and 
that  some  jolting  would  be  caused.  While  the  train  was  passing  the  switch 
at  which  the  plaintiff's  intestate  was  placed,  several  pieces  of  timber  fell  off 
from  one  of  the  cars  upon  the  switchman,  killing  him.  The  lumber  so  loaded 
consisted  of  pieces  of  timber  intended  for  car-sills,  and  they  were  twenty-eight 
feet  in  length,  five  and  a  quarter  inches  thi<^,  and  eight  and  a  quarter  inches 
wide.  Some  of  the  witnesses  testified  that  while  urdinarily  lumber  cars,  with 
stakes,  are  used,  they  had  seen  these  gondola  cai*s  used,  and  had  heard  of  no 
accident  before.  The  defendant's  foreman  testified  that,  '*for  such  lumber  as 
that,  gondolas  are  used.  When  they  are  making  short  hauls,  we  load  the  pile 
up,  so  they  shall  bind  each  other,  and  bind  the  load  in  the  center.  That  is 
the  way  these  cars  were  loaded . "  The  foreman  and  assistant  foreman  tes ti  fied 
that  they,  at  the  time,  examined  the  loads,  and  considered  the  manner  of  load- 
ing safe.  The  jury  found  a  verdict  for  ;B4,000,  and  the  court  sent  the  excep- 
tions to  the  genend  term  in  the  first  instance. 

Argued  before  Bbckwith,  C.  J.,  and  Titus,  J. 

James  Eraser  Gluck,  for  appellant.    Tracy  C,  Becker j  for  respondent. 

Beckwith,  C.  J.  In  the  argument  presented  by  the  learned  counsel  for 
the  defendant,  he  assumes  a  proposition  which,  as  it  seems  to  me,  is  not  es- 
tablished by  the  evidence.  He  assumes  that  the  manner  of  loading  and  car- 
rying lumber  practiced  on  the  occasion  when  the  plaintiff's  intestate  lost  his 
life  was  a  mode  which  had  been  adopted  and  tried  in  a  great  many  instances, 
and  uniformly  pursued  in  the  business  of  thedefendant  for  a  long  time, — *'per- 
haps  four  years," — and  that  in  all  that  period,  and  in  all  such  experience,  no 
similar  accident  had  happened;  that,  on  the  occasion  in  question,  the  defend- 
ant loaded  and  carried  the  timbers,  as  it  had  always  uniformly  done  without  a 
mishap;  and  consequently  that  the  plaintiff  failed  to  establish  any  facts  upon 
which,  as  ground  for  inference  of  negligence,  the  case  could  be  submitted  to 
the  jury, — the  idea  being  that,  where  universal  experience  has  established  the 
safety  of  a  thing  or  process,  the  plaintiff  must  prove  the  existence  of  some 
special  defect  that  has  crept  into  the  thing,  or  some  special  omission  of  cus- 
tomary usage  with  respect  to  the  process ;  and  he  cites,  in  support  of  his  po- 
sition, among  other  cases,  the  following  decisions  of  the  court  of  appeals: 
Dougan  v.  Transportation^  Co.,  56  N.  Y.  1;  Loftus  v.  Ferry  Co.,  84  >f.  Y. 
455;  Burke  v.  WUTherbee,  98  N.  Y,  562;  Marsh  v.  Chickenng,  101  JSf.  Y.  396, 
5  N.  E.  Rep,  56;  Lafflin  v.  Railroad  Co.,  106  N.  Y.  136,  12  N.  E.  Rep.  599. 
In  Dougan  v.  Transportation  Co.  the  form  of  gangway  in  question  had  been 
in  use  upon  all  of  the  steam-boats  on  Lake  Champlain  for  years,  and  there 
was  no  proof  tending  to  show  that  any  one  had  ever  before  fallen,  and  gone 
under  the  railing  overboard.  In  Lcftus  v.  Ferry  Co.  40,000,000  of  people 
annually  passed  over  the  defendant's  ferries,  and  until  the  occurrence  in  ques- 
tion no  accident  had  happened  from  any  person  falling  or  getting  through  the 
space  in  the  guard.  In  Burke  v.  Wiiherhee  the  judge  writing  the  opinion 
says:  "In  the  mine  alone,  cars  drawn  by  a  hook  must  have  made  several 
hundred  thousand  passages  without  a  single  accident.     What  more  could  any 
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reasonable  or  prudent  man  have  to  justify  him  in  believing  that  this  conven- 
ient appliance  was  also  a  safe  and  proper  one. "  In  Marsh  v.  Chickertng,  the 
ladder  which  slipped,  causing  the  plaintiff's  hurt,  had  been  in  use  by  him 
safely  for  six  weeks.  In  the  case  of  fftU>heU  v.  Oity  of  Tonkers,  104  N.  Y. 
434,  10  N.  E.  Bep.  858,  it  appeared  that  the  street  had  been  in  the  same  con- 
dition since  its  opening,  over  10  years  before,  and  that  no  similar  accident 
had  occurred.  In  Laffiin  v.  Railroad  Co,  the  platform  had  been  used  for 
many  years  by  passengers;  and  prior  to  the  accident  no  one  had  been  injured, 
or  had  suffered  any  inconvenience  on  account  of  the  distance  from  the  cars  to 
the  platform.  The  cases  cited  all  recognize  a  truth,  which  is  but  a  law,  re- 
lating to  the  operations  of  the  human  mind,  that  what  has  been  noticed  In 
infinite  instances  to  be  a  fact  or  incident  attendant  upon  certain  circumstances 
will  be  reposed  upon  as  a  fact  or  incident  inseparable  from  the  same  circum- 
stances. The  scientist  who  investigates  the  operations  of  nature,  and  discov- 
ers the  constant  recurrence  of  a  fact  with  certain  ctroumstances,  relies  upon 
the  truth  of  its  permanency  of  place  and  connection  in  the  order  of  tlie  phys- 
ical world,  and  makes  it  a  premise  in  his  reasonings  The  inference  is  irresist- 
ible that  what  has  proved,  through  a  long  experience,  to  be  true  or  sufficient, 
will  continue  to  be  so;  and  practical  men,  in  all  the  affairs  of  life,  rely  upon 
sue))  a  deduction.  In  the  cases  cited,  the  fact  that  long  experience  had  dem- 
onstrated the  continuous  and  unexceptive  sufficiency  and  safety  of  the  appli-* 
anoes,  the  fact  that  through  a  vast  numt>er  of  trials,  and  up  to  the  time  of 
the  accident  in  question,  the  appliances  had  proved  to  l)e  sufficient,  was  ad- 
mitted or  conclusively  proved,  and  afforded  a  ground  for  the  court  to  sny,  as 
a  matter  of  law,  no  evidence  l)eing  given  of  a  chance  defect,  or  of  a  fault  oc- 
curring, which  skill  or  prudence  would  have  discovered,  that  the  attention 
exercised  by  the  defendant  was  within  the  limits  of  ordinary  or  reasonable 
care.  In  the  case  at  bar  the  proof  in  this  respect  was  deficient,  and  the  court 
would  not  have  been  justified  in  nonsuiting  the  plaintiff  on  the  ground  that 
the  mode  of  handling  the  lumber  adopted  on  the  occasion  when  Ford  lost  liis 
life  had  been  demonstrated  by  experience  to  loe  a  safe  one,  and  the  plaintiff 
had  failed  to  point  out  any  special  defect  that  had  occurred  in  the  appliances, 
or  special  omission  of  ordinary  duty.  It  does  not  avail  for  a  witness  to  say 
that  he  had  known  of  no  like  accident,  or  to  affirm,  in  general  language,  that 
the  manner  of  doing  a  thing  was  according  to  the  mode  adopted  by  the  de- 
fendant. The  facts  should  be  proved  upon  which  a  defendant  claims  that  the 
mode  adopted,  and  upon  which  he  relied,  had  been  established  by  experience 
to  be  safe,  so  that  the  court  or  jury  may  judge  of  his  right  to  rely  on  such  ex- 
perience. The  evidence  here  fails  to  show  such  an  extent  of  practice  of  the 
method  the  defendant  adopted  in  carrying  the  lumber  as  is  necessary  to  ena- 
ble the  court  to  say,  as  a  matter  of  law,  that  the  defendant's  conduct  was 
proper.  The  trial  judge  was  therefore  right  in  refusing  to  nonsuit  the  plain- 
tiff on  the  ground  so  far  considered. 

The  question  remains  whether  there  was  otherwise  evidence  for  the  jury. 
The  proofs  teuded  to  show  that  the  defendant  had  never  promulgated  any 
rules,  or  given  any  direction,  as  to  the  manner  of  loading  lumber,  nor  as  to 
the  kind  of  cars  to  be  wskd  for  its  transportation  over  its  road.  The  impor- 
tance and  extent  of  the  business  of  transporting  lumber  would  seem  to  re- 
quire the  adoption  of  some  system  on  the  part  of  railroad  companies  having 
regard  to  the  safety  of  their  servants  and  others.  But  in  this  case  the  evi- 
dence was  such  as  to  allow  a  finding  by  the  jury  that  the  defendant  left  all 
that  part  of  its  duty  to  the  foremen  who  superintended  the  loading  of  the 
lumber.  These  foremen,  therefore,  stood  in  the  place  of  the  defendant,  and 
their  acts  were  the  acts  of  the  defendant.  Crispin  v.  Babbitt,  81  N.  Y.  516; 
AfUho7iy  V.  Leeret,  105  N.  Y.  600,  12  N.  E.  Rep.  561;  Abel  v.  Canal  Co.,  103 
N.  Y.  581,  9  N.  E.  Bep.  325.  There  is  some  evidence  tending  to  show  that 
the  defendant's  foremen  had  adopted,  as  a  proper  mode  of  loading  and  carrying 
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lumber  and  timber,  the  mode  followed  on  the  occasion  when  the  plaintiffs 
intestate  was  killed;  that  is  to  say»  the  piling  it  on  coal  cars,  and  heaping  it 
roof-shaped  above  the  lateral  supports  or  box  sides  of  the  cara,  relying  on  the 
width  of  base,  and  gravity  of  the  pieces  of  timber,  to  keep  them  in  place. 
There  is  evidence  that  they,  in  their  minds,  had  fixed  upon  this  method  as 
suitable,  although  there  was  not  evidence  of  such  a  uniform  and  continued 
test  of  its  sufficiency  by  use  as  would  force  upon  a  man's  mind  a  conclusion 
that  it  was  a  safe  method.  The  defendant  claims  this  mode  was  skillful  and 
prudent.  Whether  it  was  or  not,  involves  a  consideration  of  the  complex 
subject  of  the  car,  its  shape,  box,  want  offtakes,  and  the  heaping  of  the  tim- 
ber above  the  box.  The  plaintiff  gave  evidence  showing  the  character  of  the 
cars,  the  height  of  the  boxes,  the  omission  of  the  stakes,  the  manner  of  piling 
the  timber  on  the  car-box,  the  length,  thickness,  and  width  of  the  timbers. 
The  timbers  were  about  twenty-eight  feet  in  length,  eight  and  one-quarter 
inches  wide,  and  five  and  one-fourth  inches  thick.  The  proof  of  all  these 
circumstances,  together  with  the  facts  relating  to  the  distance  the  timber  was 
to  be  hauled,  the  possibility  of  the  loose  timbers,  with  a  width  of  eight  and 
one-fourth  inches,  failing  off  on  the  switches  to  be  crossed,  and  the  effect  upon 
the  load  of  the  jolt  in  crossing  the  switches,  altogether  made  a  fair  question 
for  the  jury  whether  the  manner  of  loading  and  the  mode  and  means  of  car- 
rying this  lumber,  which  were  the  acts  of  the  defendant,  were  reasonably 
skillful,  prudent,  and  safe.  The  plaintiff  says  they  were  not;  and  the  facts, 
I  think,  were  such  as  necessarily  carried  the  case  to  the  jury.  The  defend- 
ant says  the  manner  and  mode  were  sufficient,  because  experience  had  dem- 
onstrated them  to  be  so.  But,  as  I  have  shown,  the  proofs  fail  to  establish 
the  facts  which  warrant  the  legal  deduction  of  reasonable  cai-e  on  the  part  of 
the  defendant;  and  without  that  deduction  the  case  was  one  for  the  jury.  A 
careful  examination  of  the  testimony  will  fail  to  disclose  the  data  for  such  a 
legal  inference. 

Some  of  the  defendant's  requests  of  the  court  to  charge  were  made  on  the 
theory  that  experience  had  justified  the  defendant's  mode  of  loading  and  car- 
rying the  lumber;  that,  as  a  matter  of  law,  there  was  no  negligence  or  want 
of  skiU  in  the  mode.  If  that  supposition  were  correct,  it  would  have  been  the 
duty  of  the  court  to  charge  that  the  plaintiff  must  establish  some  chance  de- 
fect in  the  car,  or  some  omission  of  a  specific  duty, — some  special  defect  of 
thing  or  process, — which  reasonable  care  would  have  detected.  But,  as  I 
look  at  the  evidence,  the  question  is  the  ordinary  one  whether  the  means  and 
appliances  used  by  the  defendant  were  reasonably  prudent,  having  regard  to 
its  duty  towards  its  servants.  The  defendant's  counsel  requested  the  court 
to  charge  that  "unless  the  jury  believe  that,  in  the  exercise  of  ordinary  care, 
the  defendant  could  have  foreseen  that  this  accident  would  probably  happen 
by  loading  the  cars  in  the  manner  in  which  they  did,  they  must  find  for  the 
defendant.''  Trie  court  declined  to  change  his  charge.  In  this  I  think  he 
did  no  wrong  to  the  defendant.  A  bare,  isolated  request,  thougli  containing 
a  correct  proposition  of  law,  tlie  request  seeming  to  purport  something  differ- 
ent from  the  instructions  already  given,  may  sometimes  mislead  a  jury,  and 
may  be  refused  when  the  charge  has  substantially  cbvered  the  case  made  by 
tike  evidence.  Literally,  the  request  was  that  the  defendant  must  have  been 
able  to  foresee  this  particular  accident.  The  court,  as  it  seems  to  me.  had 
already  given  the  instruction.  The  court  stated  with  great  particularity  all 
the  facts,  and  submitted  the  question  to  the  jury  whether  the  ** defendant  dis- 
regarded what  would  be  reasonably  suggested  to  the  mind  of  an  ordinarily 
prudent  person  in  the  manner  and  method  in  which  this  lumber  was  loaded;" 
and  the  court  further  said  to  tlie  jury  that  if  the  accident  ''was  not  within 
the  reasonable  contemplation  of  the  defendant, — if  it  happened,  under  these 
circumstances,  after  the  defendant  had  exercised  such  a  degree  of  caution  and 
prudence  to  prevent  such  accident, — then  the  defendant  becomes  relieved  from 
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liability,  and  your  verdict  should  be  for  the  defendant."  If  I  am  right  in  the 
conclusion  that  the  facts  proved  would  not  warrant  a  legal  inference  that  the  de- 
fendant was  free  from  negligence,  because  experience  had  not  established  the 
safety  of  its  mode  of  loading  and  moving  the  lumber,  then  the  charge  of  the 
court  was  as  favorable  to  the  defendant  as  could  be  asked,  and  its  refusal  to 
charge  the  requests  was  not  error.  The  plaintiff  should  have  judgment  on 
the  verdict,  with  costs. 

Titus,  J.,  concurs.    Hatch,  J.,  does  not  sit  in  this  case. 


GOATES  et  ah  v.  Hakvet  et  cU, 
{Superior  Court  of  Buffalo,  General  Term.    June  29, 1888.) 

L  Sale— Wabrantt— What  Constitutes  Coxtract. 

Where  plaintiff  sues  for  a  breach  of  warranty  that  certain  onion  seed  sold  was 
**TeUow  Danvera,  **  and  defendant  claims  that  a  notice  on  the  packages  and  bill- 
heads, which  defendant  saw,  reUeves  him  from  the  warranty,  a  charge  that,  if  this 
notice  formed  part  of  the  contract,  plaintiff  could  not  recover,  is  proper. 

2.  Same— Warranty — Custom  of  the  Trade. 

Testimony  as  to  the  custom  of  the  trade  in  warranting  seeds  is  not  competent  to 
change  either  the  contract  of  the  parties  or  settled  rules  of  law. 

3.  Trial— Instructions— Request  to  Charge. 

Where  the  court  fuUy  charges  on  the  questions  raised  by  defendant's  request  to 
instruct,  he  is  not  called  on  to  restate  the  law  to  the  jury. 

4.  AppeaI/— Review— Objections  not  Raised  Bbi^w. 

In  such  a  case,  where  plaintiff  is  asked  what  a  clerk  of  defendant,  who  was  sent 
to  examine  the  crop,  said  afterwards,  and  states,  without  objection,  what  he  stated 
before  seeing  it.  and  that  afterwards  he  asked  what  the  damage  was  likely  to  be, 
the  portion  of  toe  answer  responsive  to  the  question  is  immaterial,  and  the  rest  of 
the  answer  cannot  now  be  objected  to. 

Appeal  from  trial  term ;  Hatch,  Judge. 

James  J.  Ooates  and  another  sued  Horace  J.  Harvey  and  another  to  recover 
damiiges  for  a  breach  of  warranty  in  the  sale  of  two  pounds  of  onion  seed. 
Verdict  for  plaintiffs,  and  defendants  appeal. 

George  Winfff  for  plaintiffs.    Frank  22.  Perkins,  for  defendants. 

Titus,  J.  This  cause  was  originally  tried  before  Judge  Smith,  who  took 
from  the  consideration  of  the  jury  every  question  except  the  one  of  damages. 
The  verdict  of  the  jury  was  set  aside  by  the  general  term  of  this  court,  on  the 
ground  that  whether  the  transaction  at  the  time  of  the  sale  of  the  seed  to  the 
plaintiffs,  as  related  by  the  witnesses,  taken  in  connection  with  the  printed 
notices,  was  a  warranty  that  the  seed  was  of  the  variety  named,  was  a  ques- 
tion of  fact  for  the  jury,  and  the  trial  court  should  have  submitted  it,  instead 
of  taking  it  from  the  jury.  10  N.  Y.  St.  Rep.  276.  On  the  last  trial  the 
whole  case  was  submitted  to  the  jury,  and  the  verdict  is  in  effect  a  finding 
that  there  was  an  express  warranty  that  the  seed  was  Yellow  Danver  onion 
seed.  We  must  adhere  to  our  former  decision  that  it  is  a  question  for  the 
jury  to  determine;  and  unless  the  court,  in  the  trial  of  the  case,  committed 
some  error,  the  verdict  of  the  jury  must  stand. 

The  first  exception  taken  by  the  defendants*  counsel  relates  to  the  offer  of 
the  defendants  to  show  the  general  custom  among  seed-dealers  that  they  do 
not  warrant  seeds  sold.  After  the  defendant  Harvey  had  testi6ed  that  it  had 
not  been  their  custom  to  warrant  seeds  sold  by  them,  he  was  asked  whether 
this  custom  was  not  the  general  custom  among  seed-dealers.  The  court  ruled 
out  the  evidence,  and  the  defendants  except^  to  the  ruling.  The  object  of 
proving  a  general  custom  is  to  charge  the  purchaser  with  notice  that  he  is 
dealing  with  the  seller  with  such  custom  in  view,  and  that  it  enters  into  and 
forms  a  part  of  the  contract,  in  the  absence  of  an  express  warranty;  but  the 
parties  are  competent  to  enter  into  a  contract,  and  make  such  stipulations 
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as  to  quality  and  variety  of  articles  sold,  as  they  may  think  proper,  and  no 
general  custom  will  aif<  ct  or  alter  such  a  contract.  The  plain titTs  claim  to 
recover  damages  on  the  theory  that  the  defendants,  when  they  sold  the  seed 
to  them,  warranted,  not  only  that  they  would  grow,  but  that  they  were  Yel- 
low Danver  onion  seed.  The  defendants,  on  the  contrary,  while  not  greatly 
differing  from  the  plaintiffs  as  to  what  occurred  at  the  time  of  the  sale,  claim 
that  the  printed  notices  which  were  put  on  the  packages  and  bill-heads,  and 
which  the  defendants  had  before  seen,  became  a  part  of  the  contract  of  sale, 
and  relieved  them  of  the  effect  of  the  general  rule  that  to  sell  articles  by  a  de- 
scriptive character  or  designation  is  a  warranty  that  the  article  sold  is  of  such 
quality  or  character.  This  question  was  fairly  submitted  to  the  jury  by  the 
court.  The  judge  charged  the  jury  that,  if  these  notiees  formed  part  of  the 
contract  of  sale,  to  the  plaintiffs,  they  could  not  recover,  but  the  defendants 
were  entitled  to  a  verdict.  The  jury,  under  this  instruction,  found  in  favor 
of  the  plaintiffs,  and  must  have  found  that  the  notices  did  not  form  part  of 
the  contract.  The  jury  was  properly  instructed  on  the  law  applicable  to  the 
case.  This  being  so,  the  general  custom  among  dealers  was  not  material,  and 
could  have  no  bearing  upon  either  the  plaintiffs^  or  defendants'  theory  of  the 
case.  It  certainly  was  not  competent,  by  proof  of  such  a  custom,  to  change 
either  the  contract  of  the  parties,  or  to  set  aside  established  rules  of  law. 
Bank  v.  Bank,  91  N.  Y.  74.  This  case  was  to  be  determined  by  the  contract 
of  the  parties  as  they  had  themselves  miide  it,  as  evidenced  by  what  occurred 
when  the  seed  was  bought. 

While  the  onions  were  being  harvested,  Mr.  Manly,  a  clerk  in  the  employ 
of  the  defendants,  was  sent  by  them  to  the  plaintiffs*  premises  to  examine  the 
crop.  The  witness  Smith,  who  was  called  for  the  plaintiffs,  testified  that  he 
went  out  with  Manly  to  look  at  the  onions,  and  had  some  conversation  with 
him.  He  was  asked  to  give  the  conversation  he  had  with  Manly  after  he 
had  finished  looking  at  them.  This  was  objected  to,  and  the  court  ruled  that 
the  witness  might  answer.  He  then  gave  a  conversation  had  with  Manly 
before  he  looked  at  the  onions.  This  was  not  responsive  to  the  plaintiffs' 
question,  and  no  objection  was  made  to  the  answer.  The  only  portion  of  the 
witness'  statement  that  was  responsive  to  the  question  was  that,  while  com- 
ing down  the  road,  he  said:  "What  would  be  likely  to  be  the  damage  of  these 
onions,  what  they  would  have  been  if  they  had  been  Yellow  Danvers?"  In- 
dependently of  the  fact  that  he  was  the  agent  of  the  defendants  to  make  the 
examination,  it  does  not  seem  that  this  portion  of  the  answer  was  at  all  ma- 
terial, or  bore  upon  the  main  question  in  the  case,  or  could  have  in  any  way 
affected  the  verdict;  and  that  portion  of  the  answer  not  responsive  to  the 
question  cannot  now  be  objected  to.  The  couit  fully  instructed  the  jury  on 
the  question  raised  by  the  defendants*  counsel's  request  to  charge,  and  was 
not  called  upon  to  testate  the  law  to  the  jury.  The  defendants  have  no  reason 
to  complain  of  the  charge,  as  it  was  as  favorable  to  them  as  the  evidence  war- 
ranted.   The  order  appealed  from  must  be  affirmed,  with  costs. 

Hatch,  J.,  did  not  sit  in  this  case. 


Palen  et  al.  v,  Haaee. 

(Superior  Caart  of  Buffalo,  General  Term,    July  IS,  1888.) 

Sale— Delivert— Rbasonabls  Time. 

On  October  19th,  defendant  informed  plaintiffs  that  a  car  of  ooal  which  he  had 
ordered  from  the  latter  more  than  a  month  before,  for  delivery  at  a  certain  place, 
bad  not  arrived,  and  directed  them  to  send  it.  On  the  26th,  plaintiffs  shipped  the 
coal.  It  did  not  arrive,  and  in  the  middle  of  November  defendant  again  informed 
plaintiffs  of  its  non-arrival,  and  told  them  to  send  it.    Defendant  testified  that  tt 
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took  from  two  to  three  weeks  to  get  tbe  coal  trwn  the  time  the  order  was  giren. 
The  coal  arrived  December  2d,  when  defendant  refused  to  receive  it.  Heldj  that 
the  delivery  was  made  in  a  reasonable  time.*    Hatch,  J.,  dissenting. 

Appeal  from  municipal  court. 

Action  by  Robert  Palen  and  another  against  Frederick  Haake  for  the  price 
of  a  car-load  of  coal.  Verdict  and  judgment  for  plaintiffs,  and  defendant  ap- 
peals. 

Frank  R.  Perkins,  for  appellant.    F.  M.  IngleharU  for  respondents. 

TiTTJS,  J.  The  defendant  appeals  from  a  judgment  of  the  municipal  court 
for  650.38,  for  a  car  of  coal  claimed  to  have  been  sold  and  delivered  to  the 
defendant  by  the  plaintiffs.  It  appears  from  the  evidence  that  on  the  5th 
day  of  September,  18S7,  the  defendant  bought  three  cars  of  lump  coal  of  the 
plaintiffs,  at  $2.50  per  ton,  to  be  delivered  on  the  Gilbert  switch.  Two  cars  of 
the  coal  were  delivered  on  the  19th  day  of  October,  1887  but  the  third  car  does 
not  appear  to  have  been  delivered  at  that  time.  This  is  the  load  which  is  now 
in  dispute,  and  was  worth  $45.38.  This  car  of  coal  was  not  actually  delivered 
at  the  Gilbert  switch  until  on  or  about  the  2d  day  of  December.  It  is  now 
claimed  by  the  defendant  that  the  judgment  is  erroneous,  and  that  he  was  not 
obliged  to  accept  the  coal  at  the  time  it  was  delivered,  for  the  reason  that  it 
was  not,  as  he  claims,  delivered  in  a  reasonable  time  after  the  purchase.  The 
plaintiff  Burns  testifies:  '*I  ordered  tl^e  cars  to  the  switch.  I  sent  the  order 
down  to  the  raili-oad  to  deliver  the  cars  to  the  switch.  I  sent  the  invoice  of 
the  cars  to  the  defendant,  September  7, 1887.  For  some  reason  the  cars  were 
not  delivered  at  the  switch  on  time.  About  September  10th  the  defendant 
came  to  our  office,  and  said  he  would  have  to  have  some  coal,  and  we  gave  him 
a  car,  and  one  load  of  <  Bun  of  Mines '  coal  from  the  Smith-Street  yard.  We 
told  him  (the  defendant)  we  would  get  three  others  to  take  their  place.  About 
October  19,  1887,  we  delivered  two  cars  on  the  order,  and  sent  the  bill,  and 
on  the  26th  we  delivered  the  third  car,  which  is  the  one  in  dispute.  We 
didn't  bear  anything  from  him,  and  supposed,  until  sometime  in  October,  that 
he  had  received  the  three  cars  we  had  first  billed  to  him."  The  witness  fur- 
ther says  that  "on  the  19th  of  October  he  and  his  partner  drove  out  to  defend- 
ant's place.  He  then  said  that  the  third  car  hadn't  yet  come;  that  he  had 
burned  that  kiln,  but  could  use  the  other  car;  and  we  should  let  it  come 
along."  That  on  the  26th  day  of  October  he  ordered  the  Erie  Railroad  Com- 
pany to  deliver  the  coal,  and  he  at  the  same  time  sent  the  defendant  an  invoice 
of  the  car.  A  week  or  two  after  this,  the  defendant  told  him  the  coal  had 
not  been  delivered  at  the  switch.  That  he  made  no  further  complaint  about 
the  non-delivery  of  this  coal.  The  plaintiff  Palen  says,  in  substance,  that 
"he  went  with  Burns,  about  the  middle  of  November,  to  see  defendant,  and 
collect  the  bill;  that  the  defendant  said  he  would  pay  the  following  Wednes- 
day. He  stated  that  he  hadn't  received  the  last  car  of  lump  coal,  invoice  2, 
but  that  he  would  get  it  as  soon  as  it  was  placed  where  he  wanted  it;  that  it 
was  not  on  the  Gilbert  switch,  but  was  in  the  neighborhood,  on  some  other 
switch.  He  said  he  would  take  it  when  it  was  placed  on  the  Gilbert  switch. 
He  said  he  was  not  in  need  of  the  coal  then,  but  we  should  send  the  car  along, 
and  he  would  take  it  anyway.  He  said  nothing  about  sending  it  within  a 
day  or  two."  The  plaintiffs  then  called  Ryan  and  McGuire,  men  who  were 
in  the  employ  of  the  railroad  company,  to  show  they  had  ordered  the  coal,  and 
that  the  coal  had  been  delivered.  This  is  substantially  all  the  testimony  of- 
fered by  the  plaintiffs  upon  the  question  of  the  sale  and  delivery  of  the  coal, 
and  it  seems  to  me  that  the  facts  are  sufficient  to  justify  the  court  below  in 

'As  to  the  time  of  delivery  in  sales  of  chattels,  see  Cunningham  v.  Judson,  (N.  T.)  2 
N.  E.  Rep.  915,  and  note.  A  stipulation,  in  a  contract  of  sale,  to  ship  goods  at  a  certain 
time.  Is  a  condition  precedent,  a  failure  to  perform  which  releases  the  buyer  from  aU 
UabUity.    Salmon  v.  Boykin,  (Md.)  7  Atl.  Rep.  701,  and  note. 
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determining  that,  under  the  circumstances  of  th!s  case,  the  plaintiffs  did,  within 
a  reasonable  time,  deliver  the  coal  to  the  defendant,  and  were  entitled  to  judg- 
ment for  the  amount,  unless  the  defendant,  by  his  proof,  in  some  way  answers 
the  plaintiff's  case.  The  defendant  called  but  two  witnesses,  himself  and  son. 
He  says:  ''Two  cars  came  the  8th  or  9th,  for  which  we  received  an  invoice 
about  October  19th.  I  remember  the  talk  with  the  plaintiffs  about  the  middle 
of  November.  I  told  them  I  wanted  the  coal  if  I  could  get  it  any  time  within 
a  day  or  two.  It  was  along  about  November  4th  or  5th  that  we  talked.  I 
had  no  use  for  the  coal  December  2d.  I  never  offered  to  take  the  coal  after 
November  15th."  He  further  says  "that  he  sent  his  son  to  say  that  he  didn't 
want  the  car  at  that  time;  that  it  took  about  two  or  three  weeks  to  get  coal  from 
the  time  the  order  was  given. "  The  defendant's  son  testifies  "that  he  went  to 
plaintiffs'  office  on  November  28th,  and  paid  them  some  money;  that  he  told 
them  that  his  father  would  not  take  the  coal,  and  had  no  further  use  for  it. " 
The  plaintiff  Burns,  in  rebuttal,  says:  "Young  Haake  did  not  refuse  the  car, 
and  said  nothing  about  his  father  not  wanting  the  coal."  This  is  substan- 
tially all  the  evidence  in  the  case.  The  testimony  of  the  witnesses  Haake  was 
disputed  in  every  particular  by  the  witness  Burns  on  his  re-examination.  The 
witnesses  were  all  before  the  court  below,  and  the  credit  to  be  given  to  their 
testimony  could  best  be  determined  by  that  court.  Ordinarily,  the  plaintiffs 
would  have  a  reasonable  time  in  which  to  deliver  the  coal  after  receiving  the 
order.  The  plaintiffs  say  it  takes  two  or  three  weeks  to  deliver  it  after  it  has 
been  ordered.  The  witness  Palen  says  he  called  upon  defendant  about  the 
middle  of  November,  and  had  a  talk  with  him  about  the  coal,  and  the  defend- 
ant said  he  would  take  it  when  placed  on  the  Gilbert  switch.  It  was  placed 
on  the  Gilbert  switch  on  the  2d  day  of  December.  It  does  not  seem  to  me 
that  the  defendant  has  answered  plaintiffs'  proof  so  as  to  entitle  him  to  a 
Judgment  on  the  facts  in  the  case;  and,  as  no  other  error  is  claimed  to  have 
been  committed  in  the  court  below,  the  judgment  should  be  affirmed,  with 
costs. 

Beckwith,  C.  J.,  concurs. 

Hatch,  J.,  {dissenting.)  About  the  5th  of  September,  1887,  the  defend- 
ant ordered  from  plaintiffs  three  car-loads  of  coal,  to  be  used  in  burning  brick, 
and  to  be  delivered  upon  the  Gilbert  switch,  near  defendant's  brick-yard. 
The  three  car-loads  were  taken  to  the  switch;  but,  not  being  promptly  un- 
loaded, they  were  removed  to  the  dock  of  Wicks  &  Co.,  and  there  unloaded. 
Upon  learning  these  facts,  the  plain  tiffs  saw  defendant  about  October  19, 1887, 
and  arranged  for  the  delivery  of  three  more  loads,  stating,  in  their  letter  of 
advice  of  that  date,  that  they  had  ordered  two  car-loads  that  day,  and  would 
send  the  third  in  a  couple  of  days.  While  the  two  cars  of  coal  were  ordered 
for  October  19th,  they  were  not  in  fact  delivered  until  about  November  8, 
1887,  when  they  were  received  and  paid  for  by  defendant.  On  October  26, 
1887,  the  plaintiffs  gave  an  order  to  the  Erie  Railway  Company  to  deliver  the 
third  car-load.  The  Erie  Railway  Company,  on  the  following  day,  placed  said 
car  on  the  Hasselback  switch,  which  was  some  distance  from  the  Gilbert 
switch,  where  it  remained  until  the  2d  of  December  following,  when  it  was 
placed  upon  the  Gilbert  switch.  The  defendant  refused  to  receive  it,  and 
it  was  unloaded  upon  the  ground.  About  the  middle  of  November,  plaintiffs 
had  notice  that  the  last  car-load  had  not  been  delivered,  and  they  saw  the  de- 
fendant, who  told  them  to  send  this  car  along,  and  he  would  take  it.  Upon 
the  26th  day  of  November,  defendant's  son  informed  plaintiffs  that  the  car 
had  not  been  delivered.  Plaintiffs  thereupon  telephoned  defendant,  and  upon 
the3')th  of  November  they  notified  defendant  in  writing  that  they  should  hold 
him  responsible  for  the  coal  which  the  Erie  Railway  had  placed  upon  the  Gil- 
bert spur,  and  should  dump  it  upon  the  ground.    Defendant  refused  to  pay 
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for  the  coal,  and  this  action  was  brought.    Plaintiffs  had  judgment,  from 
which  an  appeal  was  taken. 

The  contract  between  the  parties  was  to  deliver  the  coal  upon  the  Gilbert 
switch,  and  until  such  delivery  was  made  there  rested  upon  the  defendant  no 
liability  to  receive  or  pay.  h-on-  Works  v.  Railroad  Co.,  62  N.  Y.  272.  The 
delivery  upon  the  Hasselback  switch  was  not  a  delivery  to  defendant,  and  cre- 
ated no  liability  upon  his  part.  He  had  the  right  to  insist  upon  the  delivery 
at  the  place  where  he  contracted  for.  It  is  claimed  that  this  was  done,  and, 
inconsequence  thereof ,  that  the  defendant  became  obligated  to  pay.  This 
presents  the  question  to  be  decided.  When  the  first  three  car-loads  of  coal 
were  ordered,  no  time  was  agreed  upon  for  delivery ;  and  the  same  is  true  of 
the  renewed  order  of  October  19th.  The  law  therefore  required  that  such  de- 
livery should  be  made  within  a  reasonable  time;  and  what  constitutes  a  rea- 
sonable time  must  be  determined  with  respect  to  the  character,  circumstances, 
and  surroundings  of  each  particular  case.  Terwilliger  v.  Knapp,  2  £.  D. 
Smith,  86;  Jones  v.  Fowler,  1  Sweeney,  5;  Cocker  v.  Manvfacturing  Co.,  3 
Sum.  580.  The  last  order  was  given  on  the  19th  of  October,  when  plaintiffs 
wrote  tliat  they  had  ordered  two  car-loads  onto  defendant's  switch  that  day, 
and  that  they  would  put  in  another  in  a  couple  of  days.  The  delivery  was 
made  by  the  Erie  Bailway.  The  record  does  not  show  when  the  order  to  the 
railroad  was  given  for  the  two  car  loads  last  mentioned,  but  they  were  not  in 
fact  delivered  upon  the  Gilbert  switch  until  the  8th  or  9th  of  November.  The 
order  for  the  third  car  was  not  given  by  plaintiffs  until  October  26th.  About 
two  weeks  thereafter  plaintiffs  saw  the  defendant,  and  he  then  informed  them 
that  the  third  car  had  not  arrived.  The  plaintiffs,  however,  did  nothing  more 
to  effect  the  delivery  of  this  car  of  coal  to  the  Gilbert  switch.  The  plaintiff 
Burns  then  knew  that  the  order  had  been  given,  and  that  the  coal  should  at  that 
time  have  been  upon  the  Gilbert  switch.  Yet  with  such  knowledge,  and  notice 
from  the  defendant,  he  testifies  that  be  did  nothing  to  secure  its  delivery.  At 
this  time  the  defendant  was  ready  to  take  the  coal,  and  told  plaintiff  to  send 
it  along.  No  attempt,  however,  to  deliver  was  made,  so  far  as  the  record 
shows.  On  November  28th,  defendant's  son  notified  plaintiffs  that  the  coal 
was  still  undelivered,  and  he  testifies  that  he  then  notified  the  plaintiffs  that 
his  father  would  not  take  the  coal.  This  testimony,  however,  is  denied  by 
plaintiffs,  but  it  does  appear  that  they  had  some  communication  with  respect 
to  it;  for  Palen  testifies  that  he  had  frequent  telephone  communications  with 
defendant's  place,  the  last  one  upon  November  30th,  and  on  that  day  he  no- 
tified defendant  in  writing,  stating  that  he  should  hold  him  "resi)onsible  for 
the  car  number  35,834.  The  Erie  Railway  has  placed  it  for  you  on  the  Gil* 
bert  spur,  and  will  dump  it  on  the  ground.''  I  think  the  necessary  inference 
which  arises  from  this  notice,  when  coupled  with  all  the  testimony,  is  that 
plaintiffs  then  had  notice  that  defendants  would  not  receive  the  car;  else  there 
was  no  necessity  for  the  notice.  While  the  plaintiffs  state  that  the  car  was 
then  upon  the  Gilbert  spur,  such  was  not  the  fact,  nor  was  it  placed  there 
until  two  days  after.  It  may  be  that  the  plaintiffs  supposed  the  car  had  been 
delivered,  and  that  the  fault  was  with  the  railway,  but  tliat  did  not  excuse 
them  from  performance.  Jones  v.  Fowler,  supra.  It  is  suggested  that  de- 
fendant knew  that  the  coal  would  not  be  delivered  under  two  or  three  weeks 
after  the  order,  and  that  consequently  the  delivery  was  within  the  contem- 
plated time.  This  might  be  true  as  to  the  original  order,  but  Iiere  more  than 
twice  the  longest  time  had  elapsed.  I  do  not  think  it  fair  to  assume  that  such 
tim<!  was  within  the  contemplation  of  the  plaintiffs,  or  of  the  defendant, 
when  they  had  the  subsequent  conversation,  and  defendant  notified  them  that 
the  coal  was  not  then  delivered.  Defendant  had  the  right  then  to  assume 
that  the  coul  would  be  delivered  without  delay,  as  the  order  had  been  given 
on  October  19th.  It  appears  that  the  defendant  was  manufacturing  brick, 
and  used  the  coal  for  burning  in  his  kiln.    The  plaintiffs  were  aware  of  this. 
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Defendant  testifies  that  the  season  for  burning  brick  had  closed  when  the  coal 
was  Anally  delivered.  Under  all  the  circumstances,  I  think  the  coal  was  not 
delivered  within  a  reasonable  time  after  the  order,  and  that  tlie  defendant  was 
not  bound  to  receive  and  pay  for  it.  Such  conclusion  would  lead  to  a  reversal 
of  the  judgment. 

Harnett  v.  Westcott. 
{Superior  Court  of  New  Ycyrk  City,  General  Term,    June  20, 1888.) 

1.  Practice  in  Civil  Ca8B8--S«bvicb  op  Papers— Attorney's  Addrsss. 

Under  court  rule  No.  2,  requiring  papers  served  or  filed  in  an  action  to  be  indorsed 
with  the  name  and  address  of  the  attorney,  service  of  a  copy  of  a  judgment,  and 
.  notice  of  entry  thereof,  written  or  printed  on  different  sheets*  of  paper,  but  securely 
attached  together,  with  such  indorsement  on  one  sheet,  is  sufficient. 

2.  Appeai/— Review— Discretion  op  Trial  Court. 

When  an  appeal  from  a  judgment,  and  an  order  denying  a  new  trial,  is  dismissed 
as  to  the  judgment  only,  for  not  being  taken  in  time,  such  dismissal  is  not  neces- 
sarily followed  by  the  reversal  of  an  order  staying  proceedings  on  the  judgment 
pending'  the  appeal,  the  trial  judge  having  ordered  such  stay,  in  the  exercise  of  his 
discretion,  to  prevent  threatened  proceedings  to  enforce  such  judgment. 

Appeal  from  jury  term ;  P.  H.  Ditgro,  Judge. 

Action  by  Richard  Y.  Harnett  against  Robert  E.  Westcott,  as  president  of 
Westcott's  Express  Company,  to  recover  the  value  of  a  trunk  and  its  con- 
tents. Verdict  and  judgment  for  plaintiff  for  $690,  from  which  judgment, 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  appealed. 

Argued  before  SEDawicK,  C.  J.,  and  Freedman  and  Truax,  J  J. 

E,  Luther  Hamilton,  for  appellant.     Ira  D,  Warren,  for  respondent. 

Freedman,  J.  This  case  comes  before  the  court  (1)  on  a  motion  made  by 
the  plaintiff  to  dismiss  defendant's  appeal  from  the  judgment  on  the  ground 
that,  at  the  time  of  the  service  of  the  notice  of  appeal,  the  defendant's  time 
to  appeal  from  the  judgment  had  expired;  and  (2)  on  plaintiff's  appeal  from 
an  order  staying  all  proceedings  to  enforce  the  judgment  until  after  the  de- 
termination of  defendant's  appeal,  which  was  from  the  judgment  and  an  or- 
der denying  defendant's  motion  for  a  new  trial. 

The  plaintiff's  right  to  have  defendant's  appeal  from  the  judgment  dis- 
missed on  the  ground  that  it  was  not  taken  in  time  depends  upon  the  suffi- 
ciency of  the  notice  of  entry  of  judgment  which  was  served.  Section  1851  of 
the  Code  of  Civil  Procedure  prescribes  that  an  appeal  to  the  general  term  must 
be  taken  within  30  days  after  service,  upon  the  attorney  for  the  appellant,  of 
a  copy  of  the  judgment  or  order  appealed  from,  and  a  written  notice  of  the 
entry  thereof.  The  issues  having  been  tried  at  a  jury  term,  and  a  verdict 
having  been  rendered  for  the  plaintiff,  the  appropriate  judgment  thereon  was 
entered  March  24,  1888,  and  on  the  same  day  a  copy  of  such  judgment  was 
duly  served  on  defendant's  attorney  personally.  The  copy  j udgmen t  so  served 
filled  one  side  of  a  sheet  of  white  paper;  and  securely  attached  to  the  back  of 
sucli  sheet  was  another  sheet,  of  colored  paper,  of  the  same  size.  The  outside 
of  the  colored  sheet  contained,  at  the  top  thereof,  the  following  notice,  viz: 
"Take  notice  that  the  within  is  a  copy  of  a  judgment  this  day  duly  made  in 
this  action,  and  entered  in  the  office  of  the  clerk  of  this  court.  New  York, 
March  24,  1888.  Yours,  etc.,  Ira  D.  Warren,  Plaintiff's  Attorney.  To  E. 
Luther  Hamilton,  Esq,,  DefendanVa  Attorney,^*  And,  as  folded  up  and 
served  with  the  copy  of  the  judgment,  the  colored  sheet  further  contained  on 
its  outside,  and  in  a  plain  and  conspicuous  manner,  the  following  indorse- 
ment, viz.:  "New  York  Superior  Court.  Richard  V.  Harnett  against 
Robert  E.  Westcott,  as  President  of  WestcotVs  Express  Company.  Copy. 
Judgment  and  notice  of  entry.  Ira  D.  Wauren,  Attorney  for  Plaintiff,  No. 
170  Broadway,  New  York  City,  N.  Y. "  Under  precisely  the  same  indorsement, 
contained  on  a  duplicate  copy,  the  defendant's  attorney  gave  the  following 
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admission,  viz.:  "Due  and  timely  service  of  a  copy  of  the  within  judgment 
is  hereby  admitted.  Dated  New  Tork^  March  24/1888.  E.  Luther  Ham- 
ilton, Attorney  for  Defendant. "  Upon  these  facts  it  is  clear  that  if  the  no- 
tice of  entry  of  judgment  so  served,  with  a  copy  of  the  judgment,  was  a  suffi- 
cient notice,  the  defendant's  time  to  appeal  from  the  judgment  expired  April 
23d,  and  the  service  of  the  notice  of  appeal  on  May  4th  was  too  late,  so  far 
as  the  judgment  is  concerned.  The  defendant  insists,  however,  that  the  no- 
tice of  entry  of  judgment  was  insufficient,  because  it  did  not  contain  the  office 
and  post-office  address  of  plaintiff's  attorney,  as  required  by  rule  2  of  the 
rules  of  the  courts;  and  upon  this  point  he  cites  Kelly  v.  Sheehan^  76  N.  Y. 
325;  KUmer  v.  Hathom,  78  N.  Y.  228;  Fartsmann  v.  BhuXting,  107  N.  Y. 
644,  14  N.  E.  Rep.  190.  An  examination  of  these  cases  shows  that  in  every 
one  of  them  the  papers  served,  taken  as  a  whole,  nowhere  contained  the  ad- 
dress of  the  attorney  for  the  prevailing  partv.  On  the  other  hand,  it  has  been 
distinctly  held  in  Falker  v.  Railway  Co,,  100  K.  Y.  86, 2  N.  E.  Rep.  628,  and 
in  People  v,  Keator,  101  N.  Y,  610,  3  N.  E.  Rep.  903,  that  the  notice  of  en- 
try of  the  judgment  or  order  may  be  indorsed  tipon  Uie  copy  judgment  or  or- 
der served  therewith;  and  that  if  the  papers  so  served,  taken  as  a  whole,  con- 
tain an  indorsement  showing  the  name  and  address  of  the  attorney  of  the  pre* 
vailing  party  as  prescribed  by  the  rule,  it  is  sufficient,  because  the  rule  does 
not  require  that  these  matters  should  be  stated  more  than  once  upon  the  same 
paper  or  set  of  papers.  Under  these  decisions,  the  notice  of  entry  of  judg- 
ment which  was  served  in  the  case  at  bar  was  sufficient,  and  consequently  the 
service  by  defendant,  on  May  4th,  of  a  notice  of  appeal  from  the  judgment, 
was  too  late.  The  motion  to  dismiss  the  appeal  from  the  judgment  must  there- 
fore  be  granted. 

This,  however,  does  not  neeessarily  call  for  a  reversal  of  the  order  granting 
the  stay.  The  order  denying  defendants*  motion  for  a  new  trial  was  entered 
April  9,  1888,  and  the  notice  of  appeal,  although  ineffectual  as  to  the  judg- 
ment, was  good  as  to  the  order.  The  notice  of  appeal,  and  the  copy  under- 
taking served  therewith,  for  the  purpose  of  effectuating  a  stay,  having  been 
returned  with  a  notice  which  claimed,  in  effect,  that  tbey  bad  not  been  served 
in  time  for  any  purpose,  and  the  plaintiff  having  threatened  to  enforce  the 
judgment,  the  defendant  had  a  right  to  apply  by  motion  for  a  stay.  A  case 
was  thus  made  out  for  the  exercise  of  the  discretion  of  the  learned  judge  be- 
low, and  upon  all  the  facts  disclosed  it  cannot  be  maintained  that  such  discre- 
tion was  improperly  exercised. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  plaintiff's  motion  to  dis- 
miss defendant's  appeal  should  be  granted,  in  so  far  as  said  appeal  relates  to 
the  judgment;  that  the  order  granting  a  stay  should  be  affirmed,  but  its  oper- 
ation limited  to  the  appeal  from  the  order  denying  motion  for  a  new  trial;  and 
that  neither  party  should  have  costs  against  the  other. 


That;  «.  Bakkebs*  &  Merchants'  Tel.  Co. 

(SuperUyr  Cov/rt  of  New  York  CUy,  General  Term.    May  7, 1888.) 

RBCUTBBd— Appoixtmbnt  bt  Scpbrior  Coub't— Formeb  Ordbb  op  Suprbmb  Court. 

Where  the  order  of  the  New  York  superior  court  appointing  a  receiver  provides 

that  nothing  therein  contained  shall  affect  the  right  or  any  receiver  theretofore  ap- 

Soiuted  over  any  property  of  defendant  to  act  in  accordance  with  the  powers  and 
nties  conferred  ui»n  him,  does  not  conflict  with  a  previous  order  of  the  supreme 
court  appointing  a  receiver  of  defendant's  property. 

Appeal  from  special  term;  Dxtgbo,  Justice. 

Appeal  by  defendant,  the  Bankers'  &  Merchants'  Telegraph  Company,  from 
an  order  appointing  a  receiver  of  its  property. 

Robert  H.  Griffin^  {Robert  G.  Ingersoll,  of  counsel,)  for  appellant.  Robert 
8,  Hudspeth,  {Benjamin  Patterson,  of  counsel,)  for  respondent. 
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0*GoRMAN,  J.  On  December  3, 1885,  the  plaintiff  in  this  action  recovered 
a  judgment  in  this  court  against  the  defendant  for  the  sum  of  $2,511.82,  and 
that  judgment  was  duly  filed  and  docketed  on  that  day.  A  receiver  of  the 
property  of  defendant  corporation  having  been  duly  appointed  by  the  supreme 
court,  a  motion  was  made  by  the  plaintiff  here  in  that  court  for  permission 
to  issue  execution  on  his  said  judgment  against  the  property  of  the  corpora- 
tion, for  the  purpose,  as  staited  in  his  affidavit,  used  on  the  motion,  of  ena- 
bling the  plaintiff  to  take  proceedings  for  sequestration  of  the  property  of  the 
corporation  under  the  authority  of  section  1784  et  seq,  of  the  Code  of  Civil 
Procedure.  On  May  27,  1887,  an  order  was  made  by  the  supreme  court  in 
and  for  the  county  of  New  York  granting  such  permission,  and  execution 
was  thereupon  issued,  and  returned  unsatisfied.  In  June,  1887,  the  present 
suit  was  brought  by  the  plaintiff,  in  which  he  prays  for  sequestration  of  the 
corporate  property,  and  for  the  appointment  of  a  receiver,  with  the  usual 
powers  and  obligations,  to  take  possession  of  the  property,  and  apply  the  pro- 
ceeds to  the  benefit  of  all  the  creditors  as  should  be  equitable.  On  January 
3,  1888,  an  order  was  made  in  this  action  by  this  court  at  special  term,  on 
motion  of  the  plaintiff  herein,  for  the  appointment  of  a  receiver  in  this  action* 
in  which  order  it  was,  among  other  things,  provided  **that  nothing  therein 
contained  would  affect  the  right  and  power  of  any  receiver  theretofore  ap- 
pointed over  any  property  of  tlie  defendant  corporation  to  act  in  the  perform- 
ance and  accordance  with  the  powers  and  duties  conferred  upon  him  by  the 
order  appointing  him,  pursuant  to  law."  From  this  order  the  defendant 
company  now  appeals  for  various  reasons,  prominent  among  which  is  that 
the  appointment  of  such  receiver  would  create  a  conflict  with  the  supreme 
court. 

I  do  not  think  that  there  is  any  Just  reason  for  such  an  apprehension.  The 
provision  in  the  order  above  set  forth  would  render  such  conflict  impossible, 
and  there  is  no  evidence  that  any  step  has  been  taken  or  contemplate  by  the 
receiver  appointed  under  that  order  inconsistent  with  that  provision.  The 
appointment  of  the  receiver  in  this  action  was  within  the  judicial  discretion 
of  the  court,  on  the  facts  placed  before  it  on  the  motion,  and  I  see  no  reason 
to  doubt  that  that  discretion  was  not  in  this  case  exercised  properly  and  for 
good  cause.  The  otlier  reasons  for  reversing  this  order,  urged  on  behalf  of 
the  defendant,  seem  to  me  without  merit.  In  the  order,  however,  appointing 
the  receiver,  some  clauses  occur  which  seem  to  be  inconsistent  with  the  pro- 
vision therein  to  which  I  have  above  referred,  and  which  should  be  stricken 
out,  amended,  or  altered.  The  phrase  ''of  the  said  defendant,"  in  folio  10  of 
the  papers  on  appeal,  should  be  changed  to  read  "owned  by  the  said  defend- 
ant;" and  after  the  words  "the  Bankers'  &  Merchants^  Telegraph  Company," 
in  the  same  folio,  should  be  added,  "on  the  2l8t  day  of  Occot}er,  1887,  or  to 
which  it  was  entitled  on  that  day."  The  words  following  the  above  phrase 
in  folio  10,  beginning  "not  incumbered,"  etc.,  down  to  and  including  the 
words  "one  thousand  dollars  each,  together  with  interest  thereon,"  near  the 
end  of  folio  11,  should  be  stricken  out.  In  folio  12,  at  the  beginning,  after 
the  word  "all,"  add,  "or  any  part  of  aforesaid  property,"  and  strike  out  the 
rest  of  the  paragraph  down  to  and  including  the  words  "permanent  receiver." 
In  folio  12,  after  the  words  "executes  and  acknowledges,"  add,  "and  files;" 
and  in  folio  13  strike  out  the  words  "and  upon  the  filing  of  which  bond," 
down  to  and  including  the  words  "appointing  him  pursuant  to  law,"  in  folio 
16.  With  these  alterations,  the  order  appealed  from  is  affirmed,  without 
costs.  0 

Sedgwick,  0.  J.»  cuucurs. 
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Baldwin  et  dl.  v.  Stamford  Manuf'g  Co. 
(Superior  C<mrt  of  New  York  Cityy  Gevierdl  Term,    May  7, 1888.) 
Shipping — Chabteb-Pabtt—Constbuotion— Dischabqb  of  Gaboo. 

A  proyisioa  in  a  charter-party  that  "35  runniiig  days  are  to  be  allowed  the  said 
merchants  (if  the  ship  be  not  sooner  dispatched)  for  loading  the  vessel  at  port  of 
loading,  ana  for  the  discharge  with  the  usual  quick  dispatch, "  does  not  allow  the 
merchant  freighters  25  days  for  discharging,  in  addition  to  25  days  for  loading,  the 
cargo;  and  such  freighters  are  liable  for  demurrage  for  the  time  they  retain  the 
vessel  beyond  the  period  required  for  the  usual  quick  dispatch. 

Appeal  froai  judgment  on  report  of  referee. 

Action  by  Austin  F.  Baldwin  and  others  against  the  Stamford  Manufactur- 
ing Company  to  recorer  demurrage  for  10  days,  at  the  rate  of  eight  pounds 
sterling  a  day.  There  was  a  Judgment  for  plaintiffs  for  1^5.99,  and  defend- 
ant appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  O^Gobman,  JJ. 

Wilcox,  Adams  <£  Macklln,  for  appellant.  8etoard,  Da  Costa  <£  Guthrie, 
for  respondents. 

O'GoBMAN,  J.  The  action  was  brought  by  the  assignee  of  the  owner  of  a 
foreign  ship  to  recover  from  the  merchant  freighters  in  New  York  demurrage 
for  10  days,  at  the  rate  of  eight  pounds  sterling  a  day.  The  material  facts, 
as  found,  are  these:  On  November  4,  1884,  the  ship  arrive,d  in  the  port  of 
New  York.  She  was  ready  to  discharge  cargo  on  November  7th.  The  cargo 
was  not  completely  discharged  until  November  24th.  The  charter-party  con- 
tained this  provision:  "Twenty-five  running  days  are  to  be  allowed  the  said 
merchants  (if  the  ship  be  not  sooner  dispatched)  for  loading  the  vessel  at  port 
of  loading,  and  for  the  discharge  with  the  usual  quick  dispatch. "  Defend- 
ant's contention,  that  the  proper  interpretation  of  that  clause  is  that  25  days 
should  be  allowed  for  discharging,  in  addition  to  25  days  also  allowed  for 
loading,  cannot  be  sustained.  The  only  question  is  whether  the  vessel  was 
discharged  by  the  freighters  in  New  York  with  such  quick  dispatch  as  is 
usual,  under  similar  circumstances,  in  the  port  of  New  York.  The  referee 
found  that  the  freighters  failed  to  exercise  such  usual  quick  dispatch ;  that 
the  time  which  would  have  been  required  and  sufficient  to  discharge  the  ship 
was  not  more  than  seven  working  days  and  one-fourth  of  a  day,— that  is  to 
say,  from  Friday,  November  7th,  to  Saturday,  November  15th;  and  that  the 
ship  was  not  in  fact  completely  discharged  until  the  afternoon  of  November 
24th,  being  nine  and  three-fourths  days  longer  than  was  allowed  under  the 
charter-party.  The  referee,  in  so  finding,  is  sustained  by  sufficient  evidence. 
The  object  and  intent  of  provisions  in  charter-parties,  such  as  that  herein 
question,  is  to  secure  speedy  release  of  the  ship  from  her  occupation  in  one 
voyage,  so  that  slie  may  be,  as  soon  as  possible,  free  to  undertake  another. 
This  is  in  the  spirit  of  the  maxim  of  admiralty  that  **a  ship  is  made  to  plow 
the  sea,  and  not  to  rot  by  the  wall.''  The  judgment  below  is  sustained  and 
affirmed,  with  costs. 

Sedgwick,  C.  J.,  and  Freedman,  J.,  concur 


Cahn  et  al.  v.  (Jottsohalk. 

(CcmiTnon  Pleas  of  New  York  City  and  County,  General  Term.    June  4, 1888.) 

1.  Trade-Marks—Descriptivb  Words— Right  to  Use. 

The  words  "Maryland  Club  Whiskey, "  arbitrarily  chosen  and  used  by  plaintiffs 
as  a  designation  by  which  a  particular  whiskey  was  to  be  known  to  dealers  and  the 
public,  and  not  in  themselves  indicating  any  particular  kind,  quality,  or  composi- 
tion of  whiskey  previously  well  known  to  the  trade,  are  a  proper  subject  for  a  trade- 
mark, and  the  fact  that  such  words  have  been  applied  only  to  a  certain  grade  of 
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whiskey  manufactured  by  them,  thereby  necessarily  distinguishing  that  from  other 
grades  of  goods  of  their  own  manufaoture,  does  not  invalidate  plaintllTs  right  to 
their  use  as  a  trade- mark.* 

2.  Same— OsoGBApmcAL  Names— -**Mabtlani>  Club.** 

The  words  ^^  Maryland  Club,  ^  as  used  in  plaintlfCs*  trade-mark,  '^  Maryland  Club 
Whiskey,  **  beine  the  name  of  an  institution  and  not  a  place,  the  rule  excluding  the 
use  of  geographical  names  as  trade-marks  is  not  applicable.* 

8.  Same— Intbinoembnt—What  Amounts  to. 

In  1872,  plaintiffs  registered  in  thepatent-offlce.  as  a  trade-mark,  the  words  '^ Ma- 
ryland Club  Rye  Whiskey,  C,  B.  &  Co.,  Special IVade-Mark, "  surrounding  the  seal 
of  the  state  of  Maryland,  a  monogram,  and  a  representation  of  a  club  or  clover  leaf, 
a  copy  of  which,  printed  on  white  paper  about  six  Inches  square,  their  initials  form- 
ing part  of  this  design,  they  had  been  accustomed  to  place  on  each  barrel  of  their 
Maryland  Club  whiskey.  In  1882,  defendant  began  the  sale  of  a  whiskey,  painting 
his  barrel-heads  yellow,  and  stenciling  thereon  in  black  the  words  "  Maryland  Jockey 
Club  Rye  Whiskey, "  so  that  the  words  "Maryland"  and  "Whiskey  "  fonned  a  cir- 
cle around  the  barrel-head  in  letters  one  and  one-half  inches  high,  "Club"  appear- 
ing in  letters  two  and  one-half  inches  high,  and  "Jockey"  in  letters  seven-eighths 
of  an  inch  high.  No  dealer^s  name  or  place  of  manufacture  appears  thereon.  Meld, 
that  defendant  was  liable  for  an  infringement.* 

4.  Same— Infringement— Injxjnotion  to  Restrain— When  Libs. 

On  a  bill  to  restrain  the  use  of  a  trade-mark  consisting  of  words  merely.  It  is  not 
necessary  to  prove  that  any  one  has  been  deceived  by  defendant's  acts,  or  that  he 
even  intended  to  deceive  or  defraud  by  his  use  of  such  words. 

5.  Samb— Injunction  to  Rbstbain  Infrinobmbnt— Falsb  Rbprbsbntations. 

A  representation  upon  plaintifl^s  trade-mark  that  the  article  is  "pure  old  rye 
whiskey"  is  not  falsified  by  proof  that  the  whiskey  is  diluted  with  water,  and  that 
the  packages  containing  it  bear  only  one  government  stamp,  while  high-proof  whis- 
key, as  it  comes  from  the  distillery,  bears  two  stamps,  so  as  to  deprive  plaintiffs 
of  relief  for  infringement  by  injunction;  it  not  appearing  that  the  whiskay  does 
not  possess  commercial  purity. 
6b  Same— Infringement— Use  of  Word  "Patented"  on  Label. 

The  use,  by  plaintiffs,  on  their  registered  label,  of  the  words,  "Pat.  Aug.  13th. 
1872, "  that  being  the  date  of  the  registry  of  their  trade-mark,  cannot  be  regarded 
as  a  false  affirmation  that  the  whiskey  was  patented,  so  as  to  deprive  them  of  re- 
lief for  infringement, 

7.  Same- Account  of  Profits— Knowledge  of  Infringement— Lachbs. 

Where  the  plaintiff's  agent,  resident  in  this  state,  knew  of  the  alleged  infringe- 
ment of  their  trade-mark  for  five  years  before  action  brought,  plahitiffs  are  not  en- 
titled to  an  accounting  of  profits,  by  reason  of  laches. 

8.  Partnebship— Use  of  Wobds  "&  Co."  in  Firm  Namb— Non-Rbsidhnt  Fibms. 

Under  Laws  N.  T.  1848,  c.  8i7,  plaintiffs,  a  foreign  copartnership,  consisting  of 
Cabn  and  Belt  only,  may  use  their  firm  name  and  st^le  of  "Cahn,  Belt  &  Co. "  in 
the  transaction  of  their  business  through  agents  In  this  state ;  and  so  doing  is  not 
a  violation  of  Pen.  Code  N.  Y.  §  868,  making  it  a  misdemeanor  to  use  the  designa- 
tion "&  Co. "  when  no  actual  partner  or  partners  are  represented  thereby. 

Appeal  from  judgment  on  report  of  Stephen  H.  Olin,  Referee. 

Action  by  Bernard  Cahn  and  others,  trading  under  the  firm  name  and  style 
of  Cahn,  Belt  &  Co.,  to  restrain  Jacob  Grottschalk  from  selling  whiskey  un- 
der the  brand  of  "Maryland  Jockey  01ub»''  alleging  that  It  is  an  infringement 
of  their  trade-mark,  '* Maryland  Club,"  as  applied  to  whiskey.  Decree  for 
plaintiffs.  Defendant  appeals.  The  following  is  the  opinion  of  the  referee, 
Stkphen  H.  Olin: 

"Since  1872  the  plaintiffs  have  sold  whiskey  in  barrels  marked  *  Maryland 
Club  Rye  Whiskey.'  Since  1882  the  defendant  has  offered  for  sale  whiskey  in 
barrels  marked  *  Maryland  Jockey  Club  Rye  Whiskey.'  This  action  is  brought 
to  restrain  the  use  of  these  words.  The  issues  tried  are  whether  the  plaintiffs 
have  a  trade-mark  in  the  name  *  Maryland  Club  Rye  Whiskey,*  whether  the 
defendant  has  infringed  this  trade-mark,  and  whether  the  plaintiffs  stand  in 
such  an  attitude  as  entitles  them  to  the  aid  of  a  court  of  equity  in  restraining 
an  infringement.  It  is  very  clear  upon  the  whole  evidence  that  the  plaintiffs 
applied  the  name  *  Maryland  Club  Whiskey '  to  an  article  in  which  they  dealt, 

>On  the  law  of  trade -marks,  and  as  to  what  constitutes  an  infringement,  see  Schnei- 
der V.  Williams,  (N.  J.)  14  AU.  Rep.  — ,  and  note;  Frazer  v.  Lubricator  Co.,  (111.)  18  N. 
£L  Rep.  689. 


Digitized  by  VjOOQIC 


C.  p.  N.  Y.]  CAHN  V.  GOrrSCHALK.  IS 

as  a  designation  by  which  it  was  to  be  known  to  dealers  and  to  the  public; 
and  it  is  clear  that  the  result  has  agreed  with  their  intention,  and  that  this 
article  of  their  manufacture  has  been  widely  dealt  in  under  the  designation 
chosen  by  them,  and  that  it  is  bought  and  sold  under  this  designation,  and 
thereunder  is  well  known  to  the  public.  The  defendant  contends  that  the 
name  employed  cannot  be  a  trade-mark,  on  the  ground  that  it  indicjites  qual- 
ity or  use,  and  not  origin  and  ownership,  under  the  authority  of  Oorwin  v. 
JDaly,  7  Bosw.  222;  and  Bininger  v.  Wattles,  28  How.  Pr.  206.  In  Corwin 
V.  Daly,  the  words  claimed  as  a  trade-mark  were  •  Club-House  Gin.*  It  was 
testified  that  *  Club-House '  had  been  used  to  designate  superior  quality  in 
gin  and  other  articles  for  20  years  in  London  and  Dublin,  and  all  the  witnesses 
concurred  in  the  opinion  that  it  was  a  name  for  mere  quality.  The  court  say: 
*  The  evidence  in  this  case  shows  the  constant  use,  for  a  quarter  of  a  century, 
of  those  words  to  indicate  a  superior  quality,  including  the  article  in  question, 
(gin,)  being  in  fact  the  natural  result  of  the  high  standard  required  in  such 
institutions.  It  meant  no  more  than  "royal,"  "imperial,"  or  "princely" 
would  do.'  In  Bininger  v.  WatUes,  Bbady,  J.,  says:  'The  plaintiff  in  this 
case  has  no  property  in  the  title  "Old  Loudon  Dock  Gin."  These  words  do 
not  denote  the  goods  or  property  or  particular  place  of  business  of  the  plain- 
tiff, but  only  the  nature,  kind,  or  quality  of  the  article  in  which  he  deals.* 
The  case  at  bar  is  readily  distinguished  from  these  authorities.  The  words 
« Maryland  Club*  have  not  been  used,  so  far  as  appears,  to  denote  excellence, 
nor  do  they  indicate  that  the  whiskey  was  used  in  or  made  for  the  Maryland 
club.  They  have  been  arbitrarily  chosen  by  the  plaintiffs  to  designate  par- 
ticular merchandise  sold  by  them ;  that  they  have  become  widely  known  as 
affixed  to  the  plaintiff's  merchandise,  and  in  this  sense  have  come  to  denote 
their  goods.  *A  name  which  does  not,  in  itself,  indicate  what  an  article  is, 
or  what  are  its  qualities  or  component  parts,  but  which  is  invented  or  adopted 
by  a  manufacturer  solely  for  the  purpose  of  distinguishing  his  products,  and 
whose  exclusive  appropriation  to  that  purpose  in  no  way  restricts  others  from 
properly  describing  similar  articles  produced  by  them,  maybe  appropriated  as 
a  trade-mark,  and  protected  as  such.'  Eafallo,  J.,  8elcfiow  v.  Baker,  93 
N.  Y.  59,  63. 

"The  defendant  contends  that  this  recent  and  authoritative  definition  does 
not  apply,  because  the  name  was  not  adopted  solely  for  the  purpose  of  distin- 
guishing the  plaintiff's  products,  but,  on  the  contrary,  was  adopted  to  indicate 
grade  or  quality,  and  not  ownership.  The  evidence  on  this  point  is  that  in 
August  1872,  the  plaintiffs  registered  in  the  patent-office  two  trade-marks. 
One  bore  the  words  *  Maryland  Club  Rye  Whiskey,  C.  B.  &  Co.,  Special  Trade- 
Mark,'  surrounding  the  seal  of  the  state  of  Maryland,  a  monogram,  and  a  rep- 
resentation of  a  club  or  clover  leaf.  The  other  trade-mark  was  different  in 
design ,  but  contained  the  plaintiffs*  names.  The  name  *  Maryland  Club  Whis- 
key' was  used  only  with  the  first  trade-mark,  of  which  it  formed  a  part. 
Under  the  second  were  sold  six  other  grades  of  whiskey,  which  were  known, 
respectively,  as  •  Original  Martin,'  •  Imperial  Wedding,'  •  Washington  County 
Cabinet,'  '  W.  C.  Maryland,'  'Old  Continental,'  and  -Standard  Belt.'  One 
of  the  defendants  testified  that  the  whiskeys  were  of  different  qualities,  and 
the  names  were  given  to  them  to  indicate  the  different  qualities.  Britton,  the 
plaintiffs'  New  York  agent,  testified  that  the  different  names  were  used  by 
the  plaintiffs  to  distinguish  different  grades.  Upon  this  testimony  it  is 
claimed  that  the  rule  laid  down  in  Baking-^Powder  Co,  v.  8herrelly  93  N.  Y. 
331,  applies.  The  principle  is  there  stated  that  there  can  be  no  exclusive 
right  to  the  use  of  words  or  marks  which  have  no  relation  to  the  origin  or 
ownership  of  goods,  and  are  only  meant  to  indicate  their  quality  or  grade.' 
Now,  it  cannot  be  said  that  the  name  *  Maryland  Club  Whiskey '  has  been 
only  used  to  indicate  quality  or  grade.  The  witness  Britton  says:  <  It  is  used 
because  it  is  a  popular  brand;  it  is  used  in  consequence  of  its  popularity,  as 
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well  as  to  distinguish  it; '  and  the  whole  evidence  showed  that  the  name  was 
used  to  distinguish  this  particular  quality  of  whiskey,  sold  by  the  plaintiffs^ 
from  all  the  whiskeys, — primarily  from  all  not  made  by  the  plaintiffs,  and 
afterwards  from  all  other  whiskeys  of  their  manufacture.  I  can  see  no  rea- 
son why  such  a  name  should  not  be  a  trade-mark.  No  rule  exists  that  a  per- 
son shall  not  have  more  than  one  trade-mark;  and,  if  any  one  has  several  ap- 
plied to  articles  of  a  different  kind  or  quality,  he  will  almost  necessarily  use 
the  trade-marks  to  distinguish  from  each  other  his  goods  so  diversely  marked. 
He  will  not,  therefore,  lose  his  rights.  A  trade-mark  applied  to  only  a  por- 
tion of  a  manufacturer's  products  will  not  become  invalid  simply  because, 
besides  its  function  of  denoting  the  origin  or  manufacture  of  the  goods,  it 
may  further  be  used  in  the  manufacturer's  business  to  distinguish  the  goods 
to  which  it  is  applied  from  others  of  his  goods  not  so  marked.  In  Gillott  v. 
Esterbrook,  47  Barb.  455,  the  defendant  was  enjoined  from  making  his  pens 
with  the  figure  'SOS,'  a  mark  used  by  the  plaintiff  to  distinguish  certain  of 
his  pens  from  those  of  different  size  and  quality.  The  judgment  was  af- 
firmed by  the  commission  of  appeals,  (48  N.  Y.  374,)  on  the  ground  that  the 
number  <  303'  was  selected  and  used  by  the  plaintiff  as  his  trade-mark,  to  in- 
dicate, in  connection  with  his  name,  the  origin  and  ownership  of  the  pens, 
and  not  to  designate  their  quality  merely.  It  is  well  settled  that  no  one  can 
appropriate  words  in  commerce  which  in  themselves  indicate  the  character, 
kind,  quality,  or  composition  of  an  article  of  manufacture,  as  *  Ferro  Phos- 
phorated Extract  of  Calasaya  Bark,'  (Caswell  v.  Davis,  58  X.  Y.  223;)  nor 
can  a  trade-mark  exist  in  arbitrary  symbols  which  the  manufacturer  has  only 
employed  to  designate  the  different  qualities  of  his  goods,  as  was  the  case 
with  the  letters  ♦  A.  C.  A.'  in  ManvfactuHng  Co.  v.  Trainer^  101  U.  S.  51^ 
or  wilh  the  words  'Galen,' *  Lake,'  •Cylinder,'  and  'Wayne' in  Utokes  v. 
Landgraff^  17  Barb.  608.  But  when  the  words,  in  themselves,  do  not  indi- 
cate quality  or  composition,  and  have  been  employed  to  mark  goods  of  a  par- 
ticular manufacturer,  there  is  no  authority  for  holding  that  they  cannot  be 
considered  a  trade-mark  merely  because,  being  applied  only  to  goods  of  a  cer- 
tain quality,  they  necessarily  distinguish  goods  of  that  quality  from  others 
made  by  the  same  manufacturer.  Browne,  Trade-Marks,  §§  153-160.  The 
plaintiffs'  trade-mark  seems  to  be  the  name  of  an  institution,  and  not  a  place. 
The  decisions  relating  to  the  use  of  geographical  names  as  trade-marks  do  not, 
therefore,  apply.  I  think  that  the  phiintiffs  have  established  the  right  to  a 
trade-mark  in  the  words  used  by  them. 

"The  defendant  contends  that  he  has  not  been  guilty  of  an  infringement. 
The  plaintiffs  have  been  accustomed  to  place  upon  the  head  of  each  barrel  of 
the  Maryland  Club  whiskey  a  copy  of  their  filed  trade-mark,  printed  upon 
white  paper  about  six  inches  square.  The  plaintiff's  initials,  •  C,  B.  &  Co.' 
form  part  of  this  design.  Below  tliis,  and  occupying  rather  more  than  half 
the  barrel-head,  are  the  words  •  Maryland  Club  Rye  Whiskey.'  The  defend- 
ant paints  his  barrel-heads  yellow,  and  stencils  thereon  in  black  the  words 
'Maryland  Jockey  Club  Kye  Whiskey,*  in  such  a  way  that  the  words  «  Mary- 
land '  and  •  Whiskey '  form  a  circle  round  the  barrel-head  in  letters  an  inch 
and  one-half  high;  the  word  *  Club '  appears  in  letters  two  and  a  half  inches 
high;  and  the  word  'Jockey'  is  printed  in  letters  seven-eighths  of  an  inch 
high.  No  dealer's  name,  or  place  of  manufacture,  is  indicated  on  the  defend- 
ant's barrel-head.  The  barrel-heads  are  not  likely  to  be  mistaken  for  each 
other  by  any  one  who  examines  them  with  any  attention.  On  the  other  hand^ 
a  person  who  knew  the  plaintiffs'  whiskey  from  its  name,  but  was  not  ac- 
quainted with  the  form  in  which  its  trade-mark  appears  upon  the  barrel, 
might  readily  suppose  that  the  defendant's  barrel  contained  Maryland  Club 
whiskey.  There  is  no  proof  that  any  one  has  been  deceived  by  the  defend- 
ant's acts;  but,  when  a  trade-mark  consists  of  words,  it  is  not  necessary  to 
show  that  fraud  has  been  accomplished  or  even  intended.     The  words  cannot 
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be  used  by  another  in  any  form  when  applied  to  similar  articles.  Hier  y. 
Ahrdhams^  ^  N.  Y.  519.  It  may  be  said  that  this  case  is  an  illustration  of 
the  justice  of  this  rule.  The  plaintiff  and  the  defendant  both  sell  whiskey  in 
barrels  to  dealers,  who  sell  it  by  the  glass  or  the  bottle.  Often  only  the  first 
parchaser  will  see  the  barrel-head,  while  the  consumer  knows  the  brand  of 
whiskey  only  from  labels  upon  the  bottle,  or  from  signs  put  in  the  bar-room. 
Although  the  man  who  purchases  whiskey  by  the  barrel  may  not  himself  be 
deceived,  he  will  be  willing  to  buy  an  article  which,  by  reason  of  its  name, 
will  satisfy  his  customers'  demands  for  plaintiffs'  whiskey,  and  the  plaintiff 
thus  be  injured.  Clearly,  then,  it  is  possible,  in  such  a  case,  to  obtain  all  the 
benefits  of  an  infringement  by  an  adoption  of  the  words  of  a  trade-mark,  with 
or  without  slight  alterations,  and  it  makes  no  difference  in  result  whether  or 
not  the  form  in  which  the  trade-mark  appears  on  the  original  package  is  sim- 
ulated. I  think,  therefore,  that  the  defendant  is  shown  to  have  infringed  the 
plaintiffs'  trade-mark,  and  they  are  entitled  to  an  injunction,  unless  they  have 
come  into  court  with  unclean  hands  and  guilty  consciences,  and  must  there- 
fore be  denied  equitable  relief. 

''The  cases  where  such  relief  has  been  refused  are  summariECd  by  Judge 
Eabl  in  Hennessy  v.  Wheeler,  69  N.  Y  271,  275,  as  *  cases  where  the  trade- 
mark is  used  to  deceive  or  impose  upon  the  public,  or  where  it  is  used  upon 
a  spurious,  worthless,  or  deleterious  compound,  or  where  the  business  in  which 
it  is  used  is  carried  on  systematically  in  a  dishonest  and  fraudulent  way. '  It 
is  contended  that  the  words  *Pure  Old  Kye  Whiskey,'  forming  part  of  the 
registered  label,  contained  a  false  statement,  because  the  whiskey  is,  as  one 
of  the  plaintiffs  testified,  •  mixed '  or  *  blended '  in  Baltimore.  The  proof  fails 
to  show  that  this  mixing  or  blending  is  anything  more  than  a  combination  of 
different  whiskeys,  and  no  reason  is  shown  for  believing  that  the  result  of 
such  a  combination  may  not  truthfully  be  called  pure.  The  plaintiff  Belt 
testified,  upon  cross-examination,  that  the  barrels  containing  Maryland  Club 
whiskey  bore  one  government  stamp;  that  whiskey  just  as  it  comes  from  the 
distillery  bears  two  stamps;  that  it  is  distilled  at  high  proof;  and  that,  if  the 
proof  be  reduced  by  water  even  to  the  extent  of  putting  half  a  gallon  of  wa- 
ter in  the  barrel,  a  single  stamp  has  to  be  put  on.  If  this  testimony  be  taken 
most  strongly  as  an  admission  that  the  plaintiffs'  whiskey  is  to  some  extent 
diluted,  it  falls  short  that  the  label  is  false.  A  representation  made  upon  a 
trade-mark  that  an  article  is  pure  is  to  be  understood  as  affirming  purity  in 
the  sense  ordinarily  required  in  commercial  dealings,  not  absolute  purity  as 
attested  by  chemical  a/ialysis.  There  are  some  admixtures  which  would  ob- 
viously destroy  the  purity  of  whiskey;  but  it  cannot  be  said  that  a  dilution 
with  water  would  have  the  effect,  in  the  absence  of  proof  that,  in  commercial 
transactions,  pure  whiskey  is  understood  to  be  whiskey  of  the  proof  indicated 
by  two  government  revenue  stamps.  Fraudulent  dealing  must  be  proved, 
and  is  not  to  be  presumed.  Indeed,  as  the  fact  that  a  barrel  bears  but  one 
stamp  is  patent  to  every  purchaser,  it  would  seem  improbable  that  the  label 
•  Pure  Old  Rye  Whiskey*  was  understood  in  the  trade  as  signifying  whiskey 
of  the  purity  indicated  by  two  stamps.  I  think',  too,  that  the  defendant  has 
failed  to  show  that  the  statements  in  the  label  printed  by  the  plaintiffs,  to  be 
pasted  by  their  customers  upon  bottles  of  the  Maryland  Club  whiskey,  are 
false.  As  part  of  the  plaintiffs'  registered  label  there  appear,  in  very  small 
letters,  the  words,  "Fat.  Aug.  13th,  1872."  It  is  claimed  that  this  must  be 
taken  as  a  false  afilrmation  that  the  whiskey  was  patented.  I  do  not  think  it 
amounts  to  this.  As  used  upon  the  barrels  of  whiskey,  it  is  almost  impossi- 
ble that  it  could  suggest  to  any  one  this  idea.  The  words  were  not  used  in 
such  a  way  as  naturally  to  indicate  the  existing  or  present  protection  to  the 
whiskey  of  a  patent,  as  in  Card  Coi  v.  Card  Co,^  39  Hun,*611.  The  words 
seem  to  indicate  the  date  of  registry  of  the  trade-mark,  and  not  to  have  been 
used  for  the  purpose  of  deceiving  the  public:  and  this  explanation,  which  is 
v.2N.Y.s.no.l — 2 


Digitized  by  VjOOQIC 


18  KEW   YORK  SUPPLEMENT.  [C.  P.N.Y. 

•consistent  with  truth  and  honesty,  is  the  most  reasonable,  and  the  court  will 
not,  for  the  mistaken  use  of  these  words  upon  a  label,  refuse  the  plaintifEs 
relief.    Oil-Tank  Co,  y.  Soott,  38  La.  Ann.  946;  Browne,  Trade-Marks,  §  87. 

"It  is  claimed  that  the  plaintiffs  have  offended  against  section  863  of  the 
Penal  Code,  because  they  have  but  two  partners,  and  use  the  firm  name  of 
Cahn,  Belt  &  Co.  The  plaintiffs  have  resided  in  Baltimore,  and  carried  on 
business  there.  They  have  employed  an  agent  in  this  state.  I  do  not  believe 
that  this  penal  statute  can  be  so  construed  as  to  make  what  they  have  done  in 
this  respect  a  crime,  oven  if  chapter  847  of  the  fjaws  of  1849  does  not  apply 
to  tlie  cause.  This  statute  expressly  allows  foreign  commercial  copartner- 
ships to  use  their  styles  or  firms  in  this  state. 

'*The  agent  for  the  plaintiffs  has  known,  for  almost  five  years,  of  the  sale 
of  whiskey  under  the  title  of  *  Maryland  Jockey  Club.'  He  has  for  that  pe- 
riod known  the  signs  and  the  barrel-head  used  by  the  defendant.  It  would  at 
^ny  time  have  been  easy  for  him  to  learn  that  the  defendant  sold  the  whiskey 
so  marked.  Under  these  circumstances,  the  delay  in  bringing  this  suit  is 
such  laches  as  disentitles  the  plaintiffs  to  an  accounting  of  profits.  McLean 
V.  Fleming,  96  U.  S.  245;  Beard  v.  Turner,  13  Law  T.  (N.  8.)  747;  Browne, 
Trade-Marks,  §  497.  The  plaintiffs  should  have  judgment  granting  the  in- 
junction prayed  for,  and  with  costs,  but  without  a  reference  to  take  an  ac- 
•count  of  the  profits." 

Chas.  A,  Hess,  for  appellant.    Thos.  B.  OdeU,  for  respondents. 

Per  Curiam.  All  the  points  involved  in  this  case  have  been  so  fully  and 
satisfactorily  discussed  and  disposed  of  in  tlie  opinion  of  the  referee,  from 
whose  decision  this  appeal  is  taken,  that  in  aflirraing  the  judgment  as  we  feel 
•bound  to  do,  we  place  our  affirmance  upon  the  grounds  stated  in  said  opinion. 


Thompson  v.  Knickerbocker  Ice  Co. 
{Common  Pleas  of  New  York  CUy  and  County^  Special  Term.    June  15, 1888.) 

•  Pleading— Bill  op  Pabticulabs — Affidavit. 

Plaintiff,  in  an  action  for  legal  services  rendered  in  a  matter  before  the  United 
States  treasury  department^  in  opposition  to  a  motion  to  require  a  bill  of  particu- 
lars, filed  an  affidavit  stating,  in  general  terms,  what  services  he  had  rendered,  and 
for  which  he  had  charged  a  ^ross  sum,  from  which  it  appeared  that  he  had  filed 
three  briefs  with  the  commissioner  of  internal  revenue,  and  presented  him  a  writ- 
ten petition,  and  made  several  oral  statements  to  him,  had  appeared  before  the 
•  deputy-commissioner  and  solicitor  several  times,  made  qral  arguments,  and  had 
-  -seen  the  solicitor  general  several  times,  and  filed  a  brief  with  him.  Held,  that  the 
affidavit  itself  should  stand  for  a  bill  of  particulars. 

'  On  motion  to  require  bill  of  paiticulars. 

Philip  B.  Thompson,  a  lawyer  of  Wasliington,  D.  C,  sued  the  Knicker- 
lx)cker  Ice  Company,  claiming  $10,000  for  services  in  the  settlement  of  a  dis- 
pute between  the  company  aud  the  United  States  government  in  reference  to 
the  company^s  liability  to  taxation  on  certain  notes  or  tickets  alleged  by  the 
government  to  have  been  issued  for  circulation.  From  1876  to  1887,  $1,681,- 
7<82.76  of  these  tickets  were  issued,  on  which  a  10  per  cent,  tax  was  claimed, 
«r  $168,178.  The  solicitor  general  finally  gave  an  opinion  relieving  the  com- 
|>any  from  payment  of  any  portion  of  these  taxes,  overruling  the  commissioner 
ol  internal  rj^venue.  The  company  moved  in  the  court  of  common  pleas  for 
a  bill  of  particulars  of  plaintiff's  claim.  Mr.  Thompson  made  affidavit  in 
opposition,  stating,  in  general  terms,  what  he  had  done. 

Van  Hoesen,  J.  It  i^.not,  nor  should  it  be,  the  practice  to  require  a 
plaintiff,  who  clafms  a  gross  sum  for  a  lump  job,  to  specify  in  detail  the  value 
in  money  of  every  single  step  he  takes  in  ttie  course  of  his  labors.  Nor  do  I 
think  it  proper  to  require  a  lawyer  who  lias  prepared  a  brief  to  state  what 
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time  he  took  in  preparing  it.  The  value  of  the  brief  depends  upon  the  abil- 
ity it  displays.  If  the  subject  be  inherently  ditllcult,  and  if  research  be 
proved  by  the  learning  coUected  in  the  brief,  the  compensation  of  the  lawyer 
may  well  be  large,  though  his  familiarity  with  the  class  of  questions  discussed 
may  have  enabled  him  to  prepare  the  argument  without  the  labor  that  one 
exploring  a  new  field  would  have  found  imperatively  necessary.  The  time 
spent  in  the  closet  by  the  lawyer  is.  in  my  opinion,  a  matter  of  no  conse- 
quence to  his  client.  The  time  spent  in  attendance  upon  a  court,  or  in  at- 
tendance upon  the  authorities  to  whom  the  argument  is  to  be  addressed,  may, 
with  propriety,  be  called  for  by  the  client.  ]3ut  it  cannot  be  necessary  that 
the  time  should  be  accurately  mea9ured  in  minutes.  It  appears  to  me  that 
the  statements  of  the  plaintiff's  atiidavit  are  as  full  as  can  reasonably  be  ex- 
pected. It  appears  that  he  filed  three  briefs  with  the  commissioner  of  inter- 
nal revenue;  that  he  presented  to  that  official  a  written  petition;  that  he 
saw  him  several  times,  and  made  oral  statements  to  him;  that  he  appeared 
before  the  deputy-commissioner,  and  also,  on  two  or  three  occasions,  before 
the  solicitor  of  the  internal  revenue,  and  made  oral  arguments;  that  he  looked 
after  the  transmission  of  the  case  to  the  attorney  general;  that  he  saw  the 
solicitor  general  several  times,  and  filed  a  printed  brief  with  that  ofiioer.  I 
do  not  think  that  the  defendant  has  a  right  to  expect  the  plaintiff  to  state 
with  exactness  the  very  time  occupied  in  every  one  of  these  interviews  with 
these  officials.  I  shall  order  the  plaintiff  to  file  a  bill  of  particulars,  but  I 
shall  hold  that  the  plaintiff's  affidavit  shall  stand  as  the  bill  of  particulars. 


Tripp  o.  Kibmes. 

(Common  Pleas  of  New  York  CUy  atuL  County^  General  Term,    May  18, 1888.) 

Witness— CoNTBADicTiOK-'FoRMBB  Admissions. 

Admissions  and  declarations  of  a  foreman,  relating  to  work  of  wbioh  he  was  in 
charge,  are  admissihle  to  contradict  his  statements  made  as  a  witness  against  his 
employer  in  an  action  oonoeming  such  work.^ 

Appeal  from  trial  term. 

Action  by  William  J.  Tripp  against  Edward  Kirmes.    Verdict  and  judg- 
ment for  plaintiff,  and  defendiant  appealed. 
Argued  before  Bookstaver,  All£N,  and  Dalt,  JJ. 
Smith  <§  Bowman,  for  appellant.    /.  0,  Miller,  for  respondent. 

BooKSTAYER,  J.  The  question  whether  or  not  time  was  of  the  essence  of 
the  contract  was  distinctly  raised  by  the  pleadings,  and  also  by  the  evidence 
given  under  them.  That  question  was  left  co  the  jury  under  proper  instruc- 
tions by  the  court,  as  was  also  the  question  whether  there  had  been  a  waiver 
of  this  stipulation  of  the  contract.  The  jury  found,  on  both  of  these  ques- 
tions, in  favor  of  the  plaintiff;  and  we  think  there  was  not  only  sufficient  ev- 
idence to  sustain  the  verdict,  but  a  decided  preponderance  of  evidence  in  fa- 
vor of  it.  This  being  the  case,  the  questions  relating  to  a  substantial  per- 
formance of  the  contract,  the  sufficiency  of  the  notice,  etc.,  cease  to  be  of  any 
importance;  and  plaintiff's  right  to  recover  back  the  money  which  defendant 
admitted  he  had  received,  and  the  failure  of  the  iatter's  counter-claim,  follow 
as  a  matter  of  course.  The  only  question  left  to  be  considered  is  whether  the 
testimony  as  to  the  admissions  and  declarations  of  Fisher  in  regard  to  defend- 
ant's charges  against  the  plaintiff  were  properly  received  in  evidence.  The 
defendant  himself  testified  that  Fisher  was  his  agent,  and  the  foreman  en- 
gaged on  the  work  in  controversy,  and  the  person  whose  duty  it  was  to  keep 

♦ 
>On  the  subject  of  Impeaching  a  witness  by  showing  previous  contradictory  state- 
ments, see  Plyer  y.  Insurance  Co.,  1  N.  Y.  Supp.  895,  and  note;  Inhabitants  of  Milford 
V.  hLhaUtanta  of  Veazie,  (Me.)  14  AU.  Rep.  730. 
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time,  and  the  one  from  whom  he  took  the  number  of  hours,  and  ''nearly  all 
the  items"  charged  plaintiff;  and  this  was  also  testified  to  by  Fisher  himself, 
a  witness  called  by  plaintiff.  We  think  the  testimony  complained  of  was 
competent,  in  contradiction  of  the  witness  Fisher,  who  had  previously  testi- 
fied to  a  different  state  of  facts.  The  judgment  should  be  affirmed,  with 
costs. 

Allen  and  Daly,  JJ..  concur. 


Benevillb  c.  Whalen. 

(Common  Pleas  of  New  York  City  and  County,  General  Temu    May  18, 1K8.) 

1.  Injunction— Violation  op— Employment  op  Counsel  to  Defend  Proceedings. 
It  is  not  a  violation  of  an  injunction  against  carrying  on  business,  for  the  defend- 
ant^ a  yoluntary  association  or  olub,  to  employ  oounsel  to  adyise  and  defend  it  in 
said  injunction  proceedings, 
a.  Attorney  and  Client— Ck)MPBN8ATioN— Voluntary  Association— Rbobitbr. 

In  such  case  the  attorney  so  employed  can  recover,  In  an  action  andnst  a  receive! 
of  such  association,  for  services  rendered  the  association  before  the  appointment 
of  the  receiver;  but  compensation  for  services  after  that  time  is  discretionary  in 
the  court  making  the  appointment. 
8.  Same— Action  por  Fees— New  Trial. 

Although,  on  trial  of  an  action  for  such  services,  proof  was  Introduoed  by  plain- 
tiff  of  services  rendered  after  the  appointment  of  the  receiver,  without  objection, 
a  motion  for  a  new  trial  having  been  overruled,  upon  appeal  the  court  will  enter- 
tain such  objection,  and  award  a  new  trial. 
4.  Same— Proop  op  Retainer. 

In  such  case  the  record  of  the  cause  wherein  plaintiff  appeared  as  counsel  is 
yrimafade  but  not  conclusive  evidence  of  his  employment,  and  it  is  unnecessary 
for  him  to  prove  a  resolution  of  such  club  retaining  him. 

Action  by  Emile  Beneville  against  John  Whalen,  receiver  of  the  Friend- 
ship Boat  Clab,  a  voluntary  association,  for  legal  services  rendered  for  said 
club.    Judgment  for  plaintiff  for  $275,  and  defendant  appealed. 

Argued  before  Daly,  Bookstaver,  and  Allen,  JJ. 

Blaiidy  <£  Hatch,  for  appellant.    Emile  Beneville^  respondent»  pro  se. 

Daly,  J.  In  the  action  in  which  the  defendant  was  appointed  receiver, 
viz.,  Biglin  v.  Murray,  as  president  of  the  Friendship  Boat  Club,  a  voluntary 
association,  the  association  was  enjoined  from  transacting  any  business  by 
the  order  to  show  cause,  but  it  was  nevertheless  quite  proper  for  the  club  and 
its  president  to  take  measures  for  its  protection  in  that  action,  and  to  employ 
attorney  and  counsel.  The  court  which  granted  the  order  to  show  cause  cer- 
tainly did  not  intend  that  the  injunction  contained  in  it  should  operate  to  pre- 
vent the  defendant  therein  from  seeking  legal  assistance  in  making  response 
to  such  order.  There  was  therefore  no  violation  of  the  mandate  of  the  court 
in  retaining  this  plaintiff  to  advise  and  defend  the  association.  But  the  ap- 
pellant is  right  in  his  contention  that  the  association  had  no  power  to  pledge 
the  funds  or  property,  subsequently  committed  by  the  court  to  the  cust^y  of 
its  receiver,  to  the  expense  of  legal  proceedings  had  after  the  appointment  of 
such  receiver.  The  attorney  and  counsel  retained  by  the  club  may  main- 
tain an  action  for  services  rendered  up  to  the  time  of  the  appointment,  but 
not  afterwards;  his  compensation  for  services  subsequent  to  the  appointment 
resting  in  the  discretion  of  the  court  appointing  the  receiver.  Barnes  v.  Netv- 
comht  89  N.  Y.  108.  The  recoy^TY  in  this  action  was  for  $275,  upon  evidence 
of  all  the  services  rendered  by  respondent  before  and  after  the  receiver  was 
appointed.  It  was  error  to  allow  a  recovery,  as  matter  of  right,  to  that  ex- 
tent; and  although  no  objection  was  made  on  the  trial  to  the  evidence  offered, 
and  the  point  is  taken  for  the  Urst  time  on  appeal,  we  ought,  as  a  motion  for 
anew  trial  was  made,  to  entertai  n  the  objection,  and  order  a  new  trial.   Maier 
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V.  ffoman,  4  Daly,  168,  In  view  of  certain  exceptions  to  rulings  upon  the 
trial,  it  is  proper  to  say  that.  In  our  opinion,  the  judgment  record  was  prima 
facie  evidence  of  the  employment  of  the  attorney  for  the  defendant  therein, 
but  not  conclusive;  and  that  it  was  not  necessary  for  him  to  prove  a  resolu- 
tion of  the  club  retaining  him  to  defend.  The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  event. 

BooKSTAYEB  and  Allek,  JJ.,  concur. 


Cavan  v.  Citt  of  Brooklyn. 
(CUy  Court  of  Brooklyn,  Special  Term,    June  11, 1888.) 

Municipal  Cobpobation8-~Adju8TMsnt  bt  CoacpTBonjsR— Actions  fob  Tort. 

Laws  N.  Y.  1886,  c.  568,  SS  1,  2,  which  provide  that  claimB  against  the  dty  of 
Brooklyn  must  be  presented  in  detail,  yenfied  by  the  claimant,  to  the  comptroUer 
of  said  dty  for  adjustment,  and  that  unless  so  presented  an  action  thereon  cannot 
be  maintained,  do  not  apply  to  actions  for  torts. 

On  demurrer  to  complaint. 

Clement,  0.  J.  The  complaint  in  this  action  sets  forth  a  cause  of  action 
against  the  city  for  damages  for  negligence,  except  that  it  does  not  appear  on 
the  face  thereof  that  the  claim  on  which  the  action  is  founded  was  presented 
to  the  comptroller  for  adjustment  at  least  30  days  before  the  commencement 
of  the  action,  and  the  city  demurs  for  that  reason.  Chapter  568  of  the  Laws 
of  1886  is  entitled  "An  act  in  relation  to  claims  against  the  dty  of  Brook- 
lyn," and  reads  as  follows:  "Section  1.  No  action  or  special  proceeding  shall 
be  prosecuted  or  maintained  against  the  city  of  Bro(^lyn,  unless  it  shall  ap- 
pear by  and  as  an  allegation  in  the  complaint  or  necessary  moving  papers 
that  at  least  thirty  days  have  elapsed  since  the  claim  or  claims  upon  which 
said  action  or  special  proceeding  is  founded,  were  presented  in  detail,  and 
duly  verified,  by  such  claimant  or  claimants,  to  the  comptroller  of  said  city 
for  adjustment;  and  that  he  has  neglected  or  refused  to  make  any  adjustment 
or  payment  thereof  for  thirty  days  after  said  presentment.  Sec.  2.  The 
comptroller  may  require  any  person  presenting  for  a  settlement  an  account 
or  claim  against  the  city  of  Brooklyn  to  be  sworn  before  him  touching  such 
account  or  claim,  and,  after  being  so  sworn,  to  answer  orally  as  to  any  facts 
relative  to  the  justness  of  such  account  or  claim.  Willful  false  swearing  be- 
fore him  is  perjury,  and  punishable  as  such." 

The  counsel  for  plaintiff  contends  that  the  statute  has  no  application  to  ac* 
tions  founded  in  tort,  and  does  apply  only  to  claims  arising  on  contract;  and 
the  counsel  for  the  defendant  argues  that  a  compliance  with  the  statute  is 
necessary  in  order  to  maintain  an  action  against  the  city,  whether  the  claim 
is  in  tort  or  on  contract.  After  a  careful  examination  of  numerous  authori- 
ties, I  am  satisfied  that  the  act  has  no  application  to  cases  like  the  one  now 
under  review.  The  defendant  relies  upon  the  authority  of  Meining  v.  City 
of  Buffalo,  102  N.  Y.  308,  6  N.  E.  Uep.  792;  and  the  head-note  of  the  case 
and  the  opinion  would  seem  to  sustain  his  position.  But  a  reference  to  the 
charter  of  the  city  of  Buffalo  (section  7,  tit.  8,  c.  519,  Laws  1870)  immedi- 
ately shows  that  the  question  involved  in  this  case  was  not  before  the  court, 
and  the  opinions  in  the  case  of  Reining  v.  City  of  Buffalo,  supra,  and  in  the 
ease  of  Gage  v.  VUlage  of  HomelUville,  106  N.  Y.  667,  12  N.  E.  Rep.  817, 
are  not  in  conflict,  as  was  suggested  on  the  argument.  The  case  of  NageL  v. 
City  of  Buffalo,  34  Hun,  1,  shows  the  true  construction  of  the  chaiter  of 
that  city,  and  the  distinction  between  the  charter  provision  of  Buffalo  and 
the  statute  now  under  consideration.  If  we  now  turn  to  the  case  of  Gage  v. 
Vaiage  of  Homellsville,  106  N.  Y.  667,  12  N.  E.  Bep.  817,  we  find  that  the 
court  of  appeals  there  held  that  section  3245  of  the  Code  is  to  be  construed  as 
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a  re-enactment  of  section  2,  c.  262,  Laws  1859,  and  that  the  latter  section 
had  no  application  to  actions  for  the  recovery  of  damages  for  negligence. 
Such  section  reads  as  follows:  "Sec.  2.  No  coats,  fees,  disbursements,  or  al- 
lowance shall  be  recovered  or  inserted  in  any  judgment  against  municipal 
corporations,  unless  the  claim  upon  which  such  judgment  is  founded  shall 
have  been  presented  for  payment  to  the  chief  fiscal  officer  of  said  corporation 
before  the  commencement  of  an  action  thereon."  There  are  a  long  line  of 
authorities  in  the  courts  holding  that  the  word  "claim,"  in  the  above  stat- 
ute, did  not  refer  to  case  for  damages  for  negligence.  In  Taylor  v.  City  of 
Cohoes,  105  N.  Y.  54,  11  N.  E.  Rep.  282,  the  court  say:  "Under  that  section 
of  the  law,  this  court  substantially  held  that  cases  for  the  recovery  of  dam- 
ages for  injuries  sustained  by  reason  of  the  negligence  of  the  servant  of  a 
municipal  corporation  were  not  within  the  purview.  McClure  v.  Supervise 
ors,  3  Abb.  Dec.  83;  Hotvell  v.  City  of  Buffalo,  15  N.  Y.  512;  McQaffin  v. 
City  of  Cohoes,  74  N.  Y  387.  All  of  these  cases  did  not  arise  under  the  act 
of  1859,  but  the  principle  decided  by  them  is  as  stated."  In  order  to  ascer- 
tain tlie  principle  decided  it  is  proper  to  refer  to  the  case  of  McClurg  v.  Svr 
percisors,  8  Abb.  Dec.  83,  where  the  plaintiff  sued  the  county  of  Niagara  to 
recover  damages  for  property  destroyed  by  a  mob,  and  Judge  Da  vies  holds 
as  follows:  "The  provisions  in  the  act  of  1859  were  clearly  Intended  to  pro- 
tect municipal  corporations  from  the  payment  of  costs  for  demands  whicli  in 
their  nature  were  capable  of  audit,  and  which  the  authorities  were  authorized 
to  pay  on  presentation  and  adjustment.  I  am  of  opinion,  on  the  foregoing 
authorities,  that  the  word  'claims,'  in  the  act  in  question,  only  referred  to 
claims  arising  on  contract;  and  this  construction  is  borne  out  by  the  words 
of  the  second  section,  •  account  or  claim.'  "  The  case  of  Quinlan  v.  City  of 
Utica,  11  Hun,  217,  221,  affirmed  in  court  of  appeals,  (74  N.  Y.  603,)  seems 
directly  in  point.  Judge  Smith,  in  construing  the  words  "all  claims  and  ac- 
counts" in  the  charter  of  the  city  of  Utica,  says:  "The  term  •  accounts  *  is  ap- 
plicable to  matters  of  contract  and  not  of  tort;  and,  according  to  the  maxim, 
*nosoitur  a  soclis,^  the  word  *  claim.'  thus  used,  has  the  like  meaning."  By 
reference  to  the  charter  of  this  city,  (title  4,)  it  appears  that  the  comptroller 
had  no  power  to  adjust  or  pay  the  demand  of  the  plaintiff  in  this  action,  and 
I  can  see  no  reason  why  the  act  should  be  construed  to  mean  all  demands, 
whether  on  contract  or  in  tort,  in  view  of  the  fact  that  the  courts  have  re- 
peatedly held  that  the  word  "claim"  in  a  city  charter,  or  in  the  act  of  1859, 
simply  referred  £o  a  contract  debt.  The  demurrer  must  be  overruled,  with 
costs,  with  leave  to  defendant  to  answer  in  the  usual  terms. 


In  re  Hastings'  Estate. 
(SurrogaWa  Court,  New  York  County.    May  23, 1888.) 
ExxcTJTOBS  AND  Administratorb— Pbobatb  Practicb— Discovxrt  of  Fropbbtt. 

Under  Code  Civil  Proc  N.  Y.  §  2710,  providing  that  in  case  a  perBon  cited  to 
answer  oonoeming  the  whereabouts  of  personu  property  of  a  deceased  person 
**shaU  interpose  a  written  answer,  duly  verified,  that  he  is  the  owner  of  said  prop- 
erty, or  is  entitled  to  the  possession  thereof  by  Tirtue  of  any  lien  thereon,  or  special 
property  therein,  the  surrogate  shaU  dismiss  the  proceedings  as  to  svch  property 
so  claimed,  **  an  answer  to  a  petition  by  an  executrix  for  such  citation,  which  alleges 
that  the  only  property  In  respondent's  possession  was  and  Is  certain  ornaments 
given  to  respondent  by  testator,  who  was  eneaged  to  be  married  to  respondent; 
uiat  the  same  is  her  own  property,  in  which  the  executrix  has  no  title  or  mterest; 
and  that  respondent  has  no  property  of  any  kind  belonging  to  testator's  estate,— is 
insufficient  to  entitle  respondent  to  dismissal  of  the  proceeding. 

On  application  for  an  order  directing  respondent  to  answer  concerning  cer- 
tain personal  property  of  testator. 

JS.  A.  S,  Mann,  for  petitioner.  Ahram  Kling,  {Charles  E,  O^OonnoTt  of 
counsel,)  for  respondent. 
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Ransom,  Suit.  This  is  an  application,  under  section  2706,  bv  executrix  at 
deceased,  for  an  order  directing  respondent  to  submit  to  an  examination  as^ 
to  the  whereabouts  of  certain  personal  property  of  deceased.  The  personal 
property  which  is  sought  is  described  at  length  in  the  petition .  The  respondent 
obtained  an  order  for  executrix  to  show  cause  why  the  proceeding  should  not 
be  vacated,  and  filed  an  answer  to  the  petition ;  alleging  that  the  only  chattels 
or  property  of  any  kind  in  the  possession  of  this  respondent  were  and  are  such 
ornaments  which  were,  preceding  the  death  of  said  Ernest  Hastings,  given  to 
this  respondent  by  said  decedent,  who  was  at  said  time  engaged  to  be  married 
to  this  respondent,  and  that  the  same  is  her  own  property;  and  that  the  said 
Edith  Hastings,  as  executrix,  has  no  title  or  interest  therein;  and  that  she 
has  no  books  or  papers  or  property  of  any  kind  belonging  to  said  estate  of 
Ernest  Hastings.  The  Code  provides,  (section  2710:)  "In  case  the  person  so* 
cited  shall  interpose  a  written  answer,  duly  veritied,  that  he  is  the  owner  of 
said  property,  or  is  entitled  to  the  possession  thereof  by  virtue  of  any  lien 
thereon  or  special  property  therein,  the  surrogate  shall  dismiss  the  proceed- 
ings as  to  such  property  so  claimed." 

I  do  not  think  the  answer  interposed  by  respondent  is  suflScient.  It  is  toa 
general.  She  does  not  allege  that  she  is  the  owner  or  is  entitled  to  the  pos-- 
session  of  the  specific  property  described  in  the  petition  by  virtue  of  any  lieni 
thereon,  or  special  property  therein;  and  the  allegation  that  she  has  no  books- 
or  papers  or  property  of  any  kind  belonging  to  the  decedent's  estate  would 
not  be  sufficient  to  dismiss  the  petitioner's  proceeding;  for,  in  order  to  do  this,, 
it  must  appear  in  the  answer  that  the  respondent  has  possession  of  the  specific 
property  described  in  the  petition,  but  is  the  owner  of  it.  The  motion  for 
discovery  is  granted.  The  motion  to  vacate  and  set  aside  order  and  citatioo. 
for  the  examination  of  respondent  is  denied. 


In  re  Mull's  Estate. 
(SurrogfUe'8  Court,  New  York  County,    May  24, 1888.) 

BXKCUTORB  AND  ADMINISTRATORS— ACTI0X8  AOAINBT— CoSTS— PbRSOIC AL  LlARILITT. 

Where  the  executor  of  the  estate  of  his  deoeased  partner  denied  the  existence  of 
any  assets,  and  on  final  settlement  he  was  found  chargeable  with  a  large  amount^. 
he  is  i>ersonally  liable  for  the  costs  of  the  proceeding. 

On  motion  for  adjustment  of  costs. 

/.  H.  WhiUegge,  for  petitioner.  E,  W.  Chamberlain,  for  0.  E.  Mull  et 
al.  Leeds  &  Morse^  for  legatee,  E.  Horve.  AwiUn  /.  Perry^  for  executor^^ 
George  JB.  Lawton. 

Ransom,  Surr.  The  rule  laid  down  for  the  guidance  of  the  exercise  of  tho 
discretion  of  tlie  surrogate  in  a  case  of  this  character  is  well  stated  in  3  Will- 
iams, Ex'rs,  (6th  Amer.  Ed.)  2146:  ''Where,  upon  the  final  settlement  of  an 
estate,  a  contest  arises  between  the  administrator  and  distributees  as  to 
whether  a  particular  fund  is  assets  of  the  estate,  or  belongs  to  the  adminis- 
trator individually,  and  the  decision  is  made  in  favor  of  the  distributees,  the 
administrator  is  personally  liable  for  the  cost  of  the  proceeding."  It  is  more 
briefly  set  forth  in  2  Daniell,  Ch.  Pr.  (5th  Amer.  Ed.)  1419,  as  follows:  "An 
executor  will  be  liable  to  costs  if  he  denies  assets,  and  the  contrary  is  proved 
against  him.''  The  fund  in  dispute  here  consists  of  the  partnership  property, 
the  executor  having  consistently  and  continually  denied  the  interest  of  the 
decedent  therein.  He  originally  denied  the  existence  of  any  assets  except  two- 
pieces  of  real  estate,  one  of  which  was  a  leasehold  property,  and  before  the 
first  referee  (Mr.  Webster)  obtained  a  report  that  there  was  an  indebtedness 
of  several  thousand  dollars  due  to  him  from  the  estate,  and  that  there  was 
nothing  which  could  go  to  the  legatees.  This  report  was  excepted  to  and 
overruled,  the  court  holding  that  the  partnership  continued  till  the  death  of 
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the  testatrix,  and  sent  the  matter  back  to  a  new  referee,  who  reported  assets 
exceeding  S65,000,  and  various  pieces  of  real  estate  of  large  vsilue,  in  which 
the  deceased  had  a  one-half  interest.  It  is  scarcely  possible  to  conceive  of  a 
case  which  would  come  more  clearly  within  the  rule  stated.  The  motion  is 
granted.  The  manner  in  which  the  bilis  of  costs  have  been  disposed  will  ap* 
pear  upon  an  inspection  of  the  same. 


In  re  Buckley's  Will. 
(Surrogate's  Court,  New  York  County,    May  9, 1888.) 

1.  Wills— Pbobatb— Proof  op  Execution. 

Upon  application  for  probate  of  a  will  subscribed  by  F.  and  N.  as  witnesses,  it 
appeared  to  have  been  read  by  F.,  who  wrote  it,  in  testator^  s  presence,  who  also 
read  it  himself;  no  others  then  being  present.  F.*s  first  testimony  was  that  tes- 
tator signed  in  the  presence  of  both  witnesses,  but,  after  hearing  the  testimony  of 
N.,  agreed  with  him  that  testator  signed  before  N.^s  arrival,  and  afterwards  de- 
clared the  paper  to  be  his  will,  and  the  signature  to  be  his,  before  both.  F.  also 
testified  that  testator  requested  both  to  sign,  while  N.  did  not  recollect  that  F.  was 
asked,  though  both  signed  in  testator's  presence.  B.,  a  legatee,  who  was  present, 
corroboratea  the  witnesses  to  some  extent^  but  testified  that  he  also  witnessed  the 
will,  which  was  evidently  a  mistake.  Held,  the  execution  of  the  will  was  suffi- 
ciently proved. 

2.  Same^Pboof  of  GAPAaTT  TO  Make. 

In  a  case  where  the  mental  capacity  of  testator  was  at  issue,  it  appeared  that, 
shortly  prior  to  the  execution  of  the  will,  he  visited  a  physician,  who  testified  that 
he  regarded  him  as  a  mental  and  physical  wreck,  Incoherent  in  speech,  unfit  for 
any  business,  and  incompetent  to  give  directions  for  a  complicated  bequest.  Other 
witnesses  teatified  similarly;  while,  on  the  other  hand,  a  much  greater  number  of 
witnesses,  among  whom  were  those  having  business  connection  with  him,  family 
servants,  the  pnest  who  confessed  him,  and  others  having  opportunities  for  ob- 
servation, including  a  witness  to  the  will,  testified  to  his  soundness  of  mind  at 
about  the  time  of  the  execution  thereof.  The  will  itself,  except  one  clause  of 
minor  importance,  was  reasonable,  and  there  was  reason  to  beUeve  that  it  was  the 
fault  of  the  draughtsman,  and  that  testator,  in  reading  the  will  hurriedly,  over- 
looked its  real  purport.  Held,  that  the  preponderance  of  proof  was  in  favor  of  tes- 
tamentary capacity.  1 
8.  Same— UiTDUB  Influence— What  Amounts  to. 

In  such  oase.  it  appearing  that  testator  had  lately  married  a  woman  with  whom 
he  had  lived  in  adultery  for  years,  and  who  was  his  principal  legatee,  the  other 
legatee  being  an  old  employe;  that  the  wife  had  stated  that  sne  intended  to  induce 
testator,  who  was  then  suffering  from  a  chronic  disease  of  which  he  soon  after 
died,  to  destroy  an  earlier  will,  and  make  one  in  her  favor;  that  she  had  solicited 
him  to  marry  her;  and  that  no  children,  brothers  or  sisters,  or  other  near  relatives, 
were  disinherited  thereby, — the  will  is  not  invalid,  by  reason  of  undue  influence. 

Petition  for  revocation  of  probate. 

This  was  a  petition  by  Catherine  Green,  next  of  kin  of  Joseph  Buckley,  de- 
ceased, for  a  revocation  of  probate  of  a  paper  purporting  to  be  his  last  will 
and  testament.     The  facts  appear  in  the  opinion  of  the  surrogate. 

Alexander  Finelite,  for  proponent.     Edward  /.  McLean,  for  contestant. 

Hansom,  Surr.  Allegations  were  filed  in  behalf  of  Catherine  Green,  a  sec- 
ond cousin,  and  the  only  next  of  kin,  of  the  decedent,  for  the  revocation  of 
the  will.  The  decedent  was  tlie  owner  of  many  cheap  lodging-houses,  and 
had  acquired  an  estate,  real  and  personal,  worth  in  the  neighborhood  of  615,000 
to  620,000  at  his  death.  The  will  was  prepared  by  Mr.  Finelite,  who  is  the 
attorney  in  this  proceeding  for  Margaret  Buckley,  the  executrix  and  principal 
legatee.  A  few  days  before  its  execution,  in  August,  1885,  Finelite  called  at 
the  residence  of  the  decedent,  as  testified  by  himself,  at  decedent's  request, 
and  took  a  memorandum  of  his  testamentary  wishes,  and  drew  the  will.  The 
memorandum  appears  as  an  exhibit  in  evidence.  On  the  13th  day  of  August 
the  decedent  went,  in  company  with  Thomas  Burnett,  his  clerk  and  superin- 

^  As  to  the  mental  capacity  of  a  testator,  see  In  re  Silverthom's  WiU,  (Wis.)  82  N.  W. 
.Rep.  287|  and  note. 
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tendent,  and  who  is  also  a  legatee  under  the  will,  to  Finelite^s  office.  The 
will  was  read  to  the  decedent  by  Finelite,  and  was  read  by  the  decedent  him- 
self, as  testified  by  Finelite;  they  alone  being  present.  Finelite  testified  that 
then  the  decedent  signed  the  will  in  his  presence,  and  in  the  presence  of  the 
subscribing  witnesses,  and  requested  them  to  sign  it.  Bat  the  testimony  of 
the  other  subscribing  witness,  Newcom,  and  that  of  Burnett,  caused  Finelite 
to  subsequently  modify  his  statement.  Kewoorn  testified,  and  in  this  he  is 
confirmed  by  the  evidence  of  Burnett,  that  he  was  not  present  when  decedent 
aigned  the  paper.  Burnett  states  that,  after  the  signing  by  the  decedent,  he 
was  sent  by  him  for  Mr.  Newcom,  and,  on  the  arrival  of  Newcorn,  the  de- 
cedent acknowledged  the  signature  to  be  his,  and  Finelite  then  ''expressed 
something  about  the  paper  being  his  last  will  and  testament,  and  if  he  ac- 
knowledgtd  it  to  be  his  handwriting,''  and  decedent  said  be  did.  Newcorn 
testified  that  Finelite  read  the  attestation  clause  to  the  will,  and  decedent  de- 
<;lared  the  signature  to  be  his;  that  Finelite  asked  the  decedent  if  the  paper 
was  his  last  will  and  testament,  and  decedent  declared  that  it  was,  and  he  re- 
quested witness  to  sign  his  name,  and  he  knows  that  decedent's  name  was  on 
the  paper  at  the  time  he  (Newcorn)  signed  it.  He  does  not  recollect  of  the 
decedent  asking  Finelite  to  sign  the  paper.  Burnett  also  testified  that  he 
also  signed  his  name,  but  in  this  he  was  mistaken.  Finelite,  on  being  re- 
called for  further  examination,  corrected  his  statement  in  respect  to  the  sig- 
nature of  the  decedent  having  been  made  in  the  presence  of  both  the  sub- 
scribing witnesses,  and  confirmed  the  statement  of  Burnett  that,  after  the 
arrival  of  Newcom,  decedent  acknowledged  his  signature,  and  asked  him  and 
Newcom  to  sign  it  as  witnesses,  and,  in  response  to  his  question,  declared 
the  paper  to  be  his  last  will  and  testament.  He  also  stated,  as  Burnett  had 
<done,  that  Burnett  steadied  the  decedent's  hand  while  he  signed.  He  stated, 
also,  that  decedent  had  no  impediment  in  his  speech.  The  discrepancy  be- 
tween the  first  statement  of  Finelite,  and  his  subsequent  testimony  confimi-> 
ing  the  recollections  of  Newcorn  and  Burnett,  do  not,  in  my  opinion,  militate 
against  his  intention  to  truthfully  state  the  facts  in  respect  to  the  execution. 
Newcom  seems  to  have  been  fair  minded  and  truthful.  He  is  a  merchant  on 
Chatham  street,  and  had  known  the  decedent  for  several  years,  and  had  a 
casual  acquaintance  with  him.  The  mistake  in  Burnett's  statement  in  re- 
spect to  his  having  witnessed  the  will,  which  was  patent,  is  evidence  that  he 
had  no  intention  to  misstate.  Finelite  seems  to  have  a  decided  tendency  to 
impulsive  statement,  and  without  due  consideration  of  the  importance  of  a 
careful  recital  of  facts.  I  see  no  sound  reason  to  doubt,  however,  that  the 
will  was  executed  in  accordance  with  the  statute,  though  by  no  means  with 
the  system  and  care  which  lawyers  ordinarily  follow  when  superintending 
the  execution  of  so  important  an  instrument. 

Of  the  decedent's  condition  at  the  time  of  the  execution  of  the  paper,  Fin- 
elite testifies  that  he  was  of  sound  mind,  under  no  restraint,  and  had  no  impedi- 
ment of  speech,  though  his  hand  shook,  and  Burnett  had  to  steady  it  when  he 
made  his  signature.  Newcorn  saw  no  manifestations  of  lameness  or  paralysis, 
though  the  decedent's  head  was  ^  little  shaky.  He  heard  the  decedent  cough. 
Burnett  states  that,  when  decedent  wrote  his  name,  his  hand  shook,  and  he 
held  his  hand  to  steady  it,  but  the  decedent  was  in  as  sound  health  as  wit- 
ness, for  a  man  of  his  age.  This  was  evidently  an  inconsiderate  statement. 
The  witness  probably  meant  that  the  decedent  was  feeble  from  age,  and,  as 
to  his  mind,  was  not  suffering  from  disease.  The  allegations  of  the  want  of 
testamentary  capacity,  or  of  undue  influence,  are  attempted  to  be  supported 
by  evidence.  The  decedent,  in  early  life,  was  a  paper  hanger  in  Boston.  He 
subsequently  kept  a  liquor  saloon  in  that  city,  and  afterwards  came  to  New 
York,  when  he  organized  his  enterprise  of  cheap  lodging-houses,  of  which  he 
had  several  running  at  one  time,  and  conducted  them  through  employes. 
For  nine  years  previous  to  his  death  the  evidence  shows  that  the  decedent  and 
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the  chief  legatee  had  lived  together  in  this  city  as  man  and  wife,  and  she  was 
held  out  by  him  to  others  as  bis  wife.  He  introduced  her  as  such,  and  she 
was  known  by  their  acquaintances  as  Mrs.  Buckley.  She  had  been  an  active 
co-worker  with  him  in  the  management  of  the  business,  purchasing  supplies^ 
doing  the  necessaiy  work  in  providing  for  and  caring  for  the  house,  and  re- 
ceiving wiih  him  the  receipts  therefrom,  and  counting  the  money,  paying 
bills,  doing  housework,  etc.  Her  previous  history  illustrates  one  of  the  many 
phases  of  life  in  a  large  city.  She  wtis  an  Irish  girl,  and,  according  to  her 
own  statement,  was  seduced  by  a  countryman,  and  subsequently,  20  years 
ago,  began  to  cohabit  with  a  negro  named  Hance,  by  whom  she  bore  two 
children,  one  a  daughter,  who  is  now  living  and  married.  It  was  proven» 
and  conceded  on  her  behalf,  that,  during  her  cohabitation  with  Hance,  she 
was  known  as  "Margaret  Hance*'  and  *'Mr8.  Hance,*'  and  that  she  was  re- 
puted to  be  his  wife,  though  she  claims  that  no  marriage  ceremony  had  ever 
taken  place  between  them.  A  colored  man  named  Gage  was  produced  as  a 
witness,  who  testified  that  a  colored  minister,  named  Washington,  (subse- 
quently proven  to  be  John  Washington  Parker,)  had  married  Hance  and  Mar* 
garet  ii;  his  presence.  But  Parker,  who  was  himself  examined  under  a  com- 
mission, positively  denied  that  he  had  ever  mariled  them,  though  he  knew 
Hance  well.  Parker's  book,  containing  entries  of  marriages,  is  produced  in 
evidence,  and  it  shows  no  record  of  such  marriage.  The  entries  in  the  book 
are  not  chronological,  but  the  fact  of  the  absence  of  Hance's  name  as  a  party 
to  a  matrimonial  contiact,  with  the  witness*  positive  statement  that  he  had 
never  married  Hance,  whom  he  knew  well,  inclines  me  to  believe  that  Mar- 
garet never  was  Hance's  wife  by  a  ceremonial. marriage,  and  that  she  was 
free  to  marry  the  decedent.  Hance  and  she  were,  about  11  years  ago,  living 
in  Sullivan  street,  in  a  tenement  in  the  rear  of  decedents  house,  and  she  en- 
tered his  employment  and  subsequently  left  Hance,  and  began  to  cohabit  with 
the  decedent.  The  relation  was  doubtless  meretricious  in  its  conception ;  but 
on  the  10th  of  August,  1885,  three  days  before  the  execution  of  the  will,  they 
were  married  by  the  liev.  William  Everett,  the  priest  of  the  Church  of  the 
Nativity,  in  his  pastoral  residence,  on  Second  avenue.  Father  Everett  had 
seen  the  decedent  once  or  twice  before,  and  on  one  occasion  had  received  his 
confession .  It  appears,  by  the  testimony  of  several  witnesses,  that  the  deced- 
ent knew  of  the  previous  relations  between  Margaret  and  Hance,  and  that 
the  daughter  of  Mrs.  Buckley,  by  Hance,  had  at  times  been  in  decedent's  house; 
and  that,  when  she  was  a  child,  he  (decedent)  had  paid  for  her  board  and  ed- 
ucation for  several  years.  Three  days  after  he  married,  the  will  was  executed, 
and  two  days  after  that  the  decedent  and  his  wife  left  for  Marlborough, 
Mass.,  he  being  at  the  time  quite  ill.  He  remained  at  the  residence  of  John 
Tracy,  under  the  care  of  Freeney,  one  of  his  employes  in  New  York,  who  had 
been  sent  for,  until  he  died,  on  the  27th  of  August.  During  the  interim^ 
Mrs.  Buckley  made  three  trips  to  New  York»  at  the  decedent's  request,  to 
look  after  the  business. 

In  respect  to  decedent's  mental  capacity  near  the  period  of  the  execution  of 
the  instrument,  there  is  a  contrariety  of  evidence.  It  appears  that,  some  10 
years  since,  an  operation  was  performed  on  the  decedent  by  Dr.  Briddon,  by 
reason  of  a  fistulous  opening  in  the  neighborhood  of  the  left  ear,  whicli  led  to 
adead  bone.  Hesaw  nothing  of  decedent  subsequently  until  some  years  after, 
when  decedent  called  on  him,  with  his  wife,  in  respect  to  treatment  for  her, 
for  some  ailment;  and  then  in  the  latter  part  of  July  or  August,  1885,  shortly 
prior  to  the  making  of  the  will,  decedent  came  to  his  office,  in  company  with 
Burnett,  "in  a  bad  condition,"  suffering  from  peripheral  neuralgia, and  symp- 
toms which  he  regarded  as  indicative  of  brain  trouble,  as  associated  with  the 
condition  for  which  witness  had  operated  on  him  10  years  before.  He  consid- 
ered decedent's  mental  condition  very  bad;  stated  that  lie  was  scarcely  able  to 
go  about,  was  incoherent  and  paralyzed,  and  suffered  from  insomnia  from  his 
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severe  pains ;  and  witness  regarded  him  as  mentally  and  physically  a  complete 
wreck,  and  he  did  not  think  that  he  was  capable  of  attending  to  business  prop- 
erly; that  he  was  not  entirely  irrational,  but  regarded  him  as  not  a  man  of 
sound  mind  in  the  three  or  four  days'  visits  decedent  made  to  him.  He  was 
capable  of  giving  orders,  but  whether  they  were  rational  or  not  witness  thought 
was  extremely  doubtful,  and  he  did  not  think  that  the  decedent  would  be  com- 
petent to  give  directions  for  a  complicated  bequest.  I  have  considered  this 
evidence,  as  it  was  received  without  objection,  but  I  do  not  regard  it  as  ad- 
missible. And  so  in  respect  to  that  of  Dr.  Saals,  of  Marlborough,  Mass.,  who 
attended  him  in  his  last  illness,  although,  in  my  opinion,  it  is  incompetent. 
John  J.  Tracy,  of  Marlborough,  at  whose  house  decedent  stopped,  saw  him  in 
this  city  in  July,  1885,  about  three  weeks  before  decedent  came  to  his  house 
in  his  last  illness,  and  decedent  complained  of  his  head.  But  the  witness 
states  that  the  decedent  went  to  his  business  at  night,  though  he  was  con- 
tinually complaining  about  his  head;  and,  when  he  sat  down,  he  would  talk 
as  if  somebody  was  around  and  doing  him  an  injury  in  some  way;  and  in  the 
street  and  in  his  business  he  would  be  talking  in  the  same  way.  Mrs.  Tracy, 
the  wife  of  the  last-named  witness,  stated  that  the  decedent  complained  of 
his  head  all  the  time  at  Marlborough,  and  said  that  if  he  bad  a  pistol  he  would 
shoot  himself;  that  he  would  lie  down  and  go  to  sleep,  and  would  rave  and 
Jump  up;  that  he  talked  very  little;  and  that  the  decedent  used  to  call  his  wife 
vulgar  and  opprobrious  names,  though  this  Mrs.  Buckley  denied  when  recalled 
in  rebuttal.  This  comprises  all  there  is  of  testimony  tending  to  show  mental 
incapacity.  But,  in  the  third  and  fourth  clauses  of  the  will,  tlie  instrument 
directs  and  empowers  his  executrix,  under  her  charge  and  supervision,  to  erect 
upon  his  burial  plat  in  the  cemetery  of  Brookline,  Mass.,  a  monument,  and  to 
build  a  stone  wall  around  it,  and  that  no  other  body  be  buried  there  except 
his  wife,  Margaret,  and  the  plat  to  be  closed  thereafter.  Finelite,  who  was 
the  draughtsman  of  the  will,  testifies  that  the  instrument  was  read  by  him  to 
decedent,  and  was  read  by  the  decedent  himself  just  before  its  execution.  But 
the  evidence  in  the  case  shows  that,  two  years  before,  the  monument  had  been 
completed,  with  a  stone  wall  around  it,  and  that  decedent's  first  wife  was 
buried  in  the  plat.  A  photograph  of  the  monument,  and  wall  surrounding, 
is  attached  to  tlie  commission  under  which  certain  testimony  was  taken,  and 
it  is  quite  pretentious  in  its  appearance.  This  fact  would  naturally  suggest 
a  doubt  as  to  the  decedents  mental  condition  at  the  time  of  the  execution  of 
the  instrument;  and  it  is  evident  that,  if  the  decedent  gave  any  directions  in 
respect  to  the  matter  at  all,  Finelite  misunderstood  them.  The  memoranda 
taken  for  the  preparation  of  the  will  contain  nothing  in  reference  to  the  sub- 
ject, and  it  may  be  that  the  direction  was  written  from  memory  only,  and  in- 
cluded more  than  was  intended;  for,  when  the  paper  was  read  to  thedecerient 
by  Finelite,  it  is  apparent  that  the  decedent  did  not  understand  that  the  direc- 
tion was  for  the  putting  up  of  a  monument,  and  not  for  the  completion  of  the 
surroundings  of  one  already  erected.  Upon  the  supposition  that  the  will  was 
executed  in  good  faith,  which  I  have  no  reason  to  doubt,  in  view  of  the  tes- 
timony of  Newcorn  and  Burnett,  in  order  to  arrive  at  a  just  conclusion  as  to 
the  facts  in  reference  to  the  provision  for  the  monument,  reference  must  be 
had  to  other  testimony  in  respect  to  decedent's  mental  condition  about  the 
time  of  tlie  execution  of  the  will,  and,  to  a  certain  extent,  anterior  thereto. 
Kewcorn,  one  of  the  subscribing  witnesses,  was  not  asked  as  to  the  condition 
of  decedent's  mind.  Burnett,  who  is  a  legatee  to  the  amount  of  about  8400, 
and  who  was  present  at  the  execution,  t^tifies,  as  a  physical  fact,  that  the 
decedent's  hand,  when  he  signed  the  instrument,  shook  a  little,  and  he  had  to 
hold  it  to  enable  him  to  write.  Finelite  testifies  that  the  decedent  appeared 
to  understand  very  well,  and  answered  him ;  and  he  thinks  that,  in  giving  the 
direction  about  another  monument,  the  decedent  stated  that  he  had  one  there, 
but  wanted  a  nicer  one  and  a  new  wall.    Father  Everett,  in  the  two  or  three 
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interviews  he  had  with  the  decedent  before  the  marriage,  saw  nothing  in  de- 
cedent's appearance  to  indicate  that  he  was  not  of  sound  mind;  and,  when  he 
received  decedent's  confession,  his  conversation  impressed  him  as  rational. 
Patrick  Mead,  who  was  employed  in  doing  plumbing  work  in  decedent's  house 
previous  to  and  at  the  time  of  his  departure  for  Marlborough,  the  15th  of  Au- 
gust, stated  that  the  decedent  spoke  about  the  alterations  he  proposed  to  make 
in  the  building,  and  told  the  witness  what  he  proposed  to  do,  and  pointed  out 
a  portion  of  them.  He  saw  the  decedent  on  the  15th,  in  the  sitting-room,  and 
and  conversed  with  him  in  regard  to  the  work  they  were  to  do  to  the  build- 
ing, and  decedent  told  him  that  he  wanted  to  remove  some  of  the  pipes  in  the 
upper  portion  of  the  building,  as  the  roof  was  about  being  taken  off,  and  he 
directed  the  witness  to  take  care  of  the  pipes,  as  he  wanted  to  use  them  when 
they  were  ready  to  perform  the  other  part  of  the  work.  He  said  his  conver- 
sation was  rational.  McGrath,  a  mason  and  brick-layer,  who  was  also  at  work 
on  the  building,  gave  testimony  to  the  like  effect.  The  decedent  told  him  to 
take  directions  from  his  wife  about  the  walls,  as  she  knew  more  about  the 
matter  than  he  did.  Kate  Lane,  a  domestic  employed  in  decedent's  household, 
heard  him  talking  to  Mr.  Mead,  the  plumber,  about  the  time  he  left  for  Marl- 
borough, and  on  the  morning  of  his  departure  she  gave  him  his  breakfast, 
which  he  ate,  and  bade  her  g<^-bye.  Mr.  Stevens,  the  owner  of  one  of  the 
premises  hired  by  decedent  for  a  lodging-house,  did  not  consider  him  eccentric 
or  peculiar  in  his  habits,  but  close  in  his  dealings,  and  capable  of  making  a 
close  trade.  He  thinks  he  saw  decedent  as  late  as  1885.  Sohmer,  who  was 
in  decedent's  employment  for  several  years,  saw  him  in  1885,  and  had  brief 
conversations  with  him,  and  he  thought  he  was  in  his  full  senses  at  the  time. 
Goldberg,  a  dealer  in  bedding,  who  sold  goods  to  the  decedent  and  his  wife, 
saw  him  about  four  weeks  before  his  death  at  his  house  on  Second  street,  when 
decedent  spoke  of  mattresses  that  had  been  made  for  them,  and  about  the 
additional  story  he  was  putting  on  his  house.  Hale,  who  for  several  years 
was  in  the  decedent's  employment,  met  him  in  the  forepart  of  August,  1885, 
in  the  Bowery,  near  First  street,  and  had  a  conversation  with  him,  which  was 
rational,  and  be  had  seen  him  within  a  year  previous  at  least  a  dozen  times. 
Joimnson  and  Weibel,  who  had  been  lodgers  in  decedent's  private  residence 
on  Second  street,  made  a  trip  to  Marlborough  to  visit  him  in  his  sickness  a 
few  days  before  his  death,  and  found  him  very  ill.  He  expressed  pleasure  at 
their  coming  so  far  to  see  him.  In  their  previous  intercourse  they  had  al- 
ways found  him  to  be  rational.  Freeney,  who  was  also  an  employe,  and  in 
charge  of  one  of  decedent's  lodging-houses,  was  with  him  in  Marlborough  con- 
fitantly  day  and  night  for  nine  days  previous  to  his  death,  and  during  this 
period  was  conversing  with  decedent,  as  he  expresses  it,  "all  the  time,"  which 
probably  means  more  or  less  during  each  day,  and  that  the  decedent's  conver- 
sations were  rational,  and  that  he  heard  him  direct  his  wife  to  go  to  New  York 
to  attend  to  the  business.  An  important  fact  to  be  taken  into  consideration 
is  that  for  eight  years  at  least  the  decedent  had  published  Margaret  to  the 
world  as  his  wife;  that  she  had  done  the  duties  of  a  wife,  had  been  a  help- 
mate to  him;  and,  though  the  relation  was  probably  begun  and  continued 
meretriciously,  if  she  were  competent  to  marry,  the  relation  was  made  un- 
questionably lawful  by  the  ceremonial  marriage  on  the  10th  of  August.  If 
he  regarded  her  as  his  wife,  nothing  would  be  more  natural  than  that  he  should 
desire  to  provide  for  her  after  his  death,  particularly  as  his  only  next  of  kin 
was  a  second  cousin,  for  whom  it  is  not  shown  by  the  evidence  he  had  ever 
«xi)ressed  a  purpose  to  provide  by  his  will,  and  whom  he  had  not  seen  for 
years.  The  evidence  shows  that,  even  about  the  time  of  the  making  of  the 
will,  the  decedent  carried  on  his  business,  gave  directions  about  the  alterations 
in  his  house,  recognized  friends  and  acquaintances,  talked  with  them  ration- 
ally,  and  acted  as  any  man  in  possession  of  his  faculties  would,  but  who  was 
suffering  from  severe  illness.    The  scheme  of  the  will  was  to  provide  for  his 
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wife,  and  to  make  a  certain  provision  for  Burnett,  who  for  years  had  been  a 
trusted  clerk  and  superintendent.  The  other  matters  were  of  minor  impor-* 
tance,  and  it  is  reasonable  to  suppose  that  the  clauses  referring  to  the  erection 
of  a  monument  on  his  bunal  plat,  when  one  already  existed,  was  a  blunder  of 
the  attorney  in  not  properly  appreciating  the  instructions  of  the  decedent,  and 
that  in  the  haste  of  reading  the  paper  decedent  did  not  understand  the  real 
purport  of  the  clauses.  And  while  it  is  probably  true  that  there  were  times 
when  the  decedent's  mind  wandered,  and  he  was  incoherent  in  speech,  as  tes^ 
tified  by  Dr.  Bridden,  his  conclusion  of  decedent's  want  of  mental  capacity 
can  hardly  weigh  against  acts  and  conversations  showing  soundness  of  mind 
at  or  about  that  time. 

The  only  matter  left  for  consideration  is  the  allegation  of  undue  influence; 
and  the  principal  evidence  atlduced  to  support  it  is  the  declarations  of  Mrs. 
Buckley,  which  were  admitted  without  objection.    Mrs.  Tracy  states  that» 
after  the  arrival  of  the  decedent  and  Mrs.  Buckley  at  her  house  in  Marlbor- 
ough, she  took  the  witness  into  her  kitchen,  and  told  her  that  the  decedent 
had  made  a  will  leaving  everything  to  her,  and  that  she  would  not  let  him 
leave  Now  ^ork  until  he  had  made  a  will  to  suit  her;  that  he  had  made  a  will 
two  years  before;  and  that  she  was  going  to  New  York  to  destroy  it.    Mr. 
Tracy  t(>stified  substantially  to  the  same  declarations,  but  from  the  language 
he  uses  it  is  doubtful  whether  he  does  not  speak  from  hearsay  only.    He  says: 
"When  she  first  came  to  our  house,  she  went  right  into  the  kitchen »  and  told 
my  wife  that  he  had  made  a  will,"  etc.    At  all  events,  there  is  a  suspicious 
identity  in  the  language  used  by  both  Tracy  and  his  wife.    This  testimony 
should  have  been  excluded,  and  no  doubt  would  have  been  had  it  been  ob^ 
jected  to  by  Mrs.  Buckley's  counsel,  she  not  being  the  sole  legatee.    But  Mrs* 
Buckley  denied  that  she  had  made  any  such  statement.    Still  it  is  not  unrea* 
sonable  to  suppose  that  she  had  expressed  a  wish  to  have  a  will  made  to  pro- 
vide for  her.    Once,  when  the  witness  Beardon  was  visiting  this  city  from 
Boston,  she  asked  him  to  request  the  decedent  to  provide  for  her»  so  that  she 
would  not  be  left  in  a  destitute  condition,  and  the  witness  did  speak  to  the 
decedent  about  the  matter,  and  the  reply  was  an  ejaculation,  '^Bahl"  the  mean- 
ing of  which  was  not  explained.    It  is  a  fair  inference»al8o,  that  she  solicited 
the  decedent  to  become  her  husband  by  a  ceremonial  marriage.    It  is  natural 
that  she  should  have  done  so.    Father  Everett  testifies  that  she  called  upon 
him,  and  made  the  arrangement.    But  influence  exerted  in  either  case  cannot 
be  regarded  as  "  undue, "  even  if  the  fact  be  conceded  that  the  decedent  was 
suffering  from  a  chronic  illness,  accompanied  with  physical  weakness,  and 
which,  in  a  few  weeks,  ended  in  his  death,  especially  in  view  of  the  fact  that 
the  relation  of  husband  and  wife  existed,  so  far  as  repute  and  publications 
were  concerned,  between  them  for  nearly  10  years.    Had  the  decedent  disin- 
herited children,  or  even  brothers  and  sisters,  with  whom  he  had  been  upon 
terms  of  intimacy  and  affection,  there  might  be  greater  doubt  of  his  mental 
condition.     But  there  is  no  proof  of  the  existence  of  any  previous  will  except 
the  declarations  of  Mrs.  Buckley,  and  the  fact  stated  by  the  witness  Beardon, 
who  testified  that  two  years  previous  to  his  death  decedent  told  him  that  he 
had  made  his  will,  and  had  appointed  Beardon  one  of  the  executors.    It  may 
be  that»  if  such  an  instrument  was  executed,  the  contestant  was  provided  for 
in  it;  and,  if  so,  it  may  be  that  her  failure  to  come  to  New  York  at  decedent's 
request  to  make  a  home  for  him,  as  testified  to  by  her  husband,  caused  him 
to  execute  the  will  in  question,  and  make  no  provision  in  it  for  her.    Some 
of  the  facts  in  the  case  proven  are  of  a  character  to  suggest  doubts;  but  on 
the  whole  case,  in  view  of  the  relations  of  all  the  parties  concerned,  the  pre- 
ponderance of  evidence  is  that  the  instrument  was  the  free  and  voluntary  act 
of  a  man  having  the  mental  c<tpacity  to  make  a  will,  and  that  the  requirements 
of  the  stacute  were  complied  with  in  its  execution.    A  decree  may  be  sub- 
mitted denying  the  petition  for  the  revocation  of  probate. 
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BuBENS  et  ah  u.  Ludgate  Hill  S.  8.  Co.,  Limited. 

(Supreme  Courts  General  Term,  First  Department.    June  19, 1888.) 

Carriers  of  Goods — Actions  against— Sufficiency  of  Complaint. 

Under  Code  Civil  Proc.  N.  Y.  §  481,  requiring  the  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constituting  each  cause  of  action,  a  complaint 
against  a  steam-ship  company  for  negligence  in  the  transportation  of  goods,  which 
avers  that  defendant  undertook  to  transport  certain  fur  from  and  to  points  named, 
being  paid  therefor,  and  that  it  "so  negligently  and  carelessly  misbehaved  itself  in 
transporting  the  fur  that  the  plaintiff,  by  reason  thereof,  sustained  damage, "  is 
insufficient,  and  a  motion  to  make  the  same  more  definite  and  certain  should  be 
granted. 

Appeal  from  special  term.  New  York  county ;  Morgan  J.  O'Brien,  Justice. 

Action  by  Morris  Hubens  and  Bernhard  Bubens  against  the  Ludgate  Hill 
Steam-Ship  Company,  Limited,  to  recover  damages  for  negligence  in  the 
transportation  of  certain  furs.  From  an  order  granting  motion  to  make  the 
complaint  more  definite  and  certain  plaintiff  appealed. 

Argued  before  Brady,  P.  J.,  and  Daniels  and  Bartlett,  JJ» 

J,  A.  Shondpf  for  appellant.    Otto  HottHtz,  for  respondent. 

Bradt,  J.  This  is  an  action  for  relief.  The  defendants  are  alleged  to  be 
common  carriers  for  hire  between  London,  in  England,  and  this  city.  The 
allegation  is  that  on  the  22d  of  June,  1887,  the  defendant  undertook  to  trans- 
port to  New  York  for  hire,  by  its  vessel  called  the  "Ludgate  Hill,"  90  cases 
of  furs,  the  property  of  the  plaintiffs,  and  to  deliver  the  same  safely  and  in 
good  order  to  the  plaintiffs  at  the  city  of  New  York,  for  which  service  the  de- 
fendant was  paid,  and  then  that  "the  defendant  so  negligently  and  carelessly 
misbehaved  itself  in  transporting  the  fur  that  the  plaintiff,  by  reason  thereof, 
sustained  damage  in  the  amount  stated. 

The  defendant  insists  that  this  is  a  very  indefinite  and  uncertain  statement 
of  the  cause  of  action,  and  it  seems  to  be  so.  It  hs  a  natural  logical  sequence 
that,  if  defendant  carelessly  and  negligently  misbehaved  itself,  it  behaved 
itself,  and,  it  must  be  assumed,  well  behaved  itself.  This  must  be  the  result. 
This  view,  which  is  not  intended  to  be  hypercritical,  is  only  given  for  the  pur- 
pose of  demonstmting  the  uncertain  and  indefinite  allegation  of  the  cause  of 
injury.  It  is  not  necessary  to  consider  the  authorities  upon  a  motion  of  this 
character,  which  create,  when  put  in  juxtaposition,  some  confusion,  involv- 
ing, to  some  extent,  rules  applicable  to  bills  of  particulars,  for  the  reason,  if  no 
other  existed,  that  the  Code  requires,  by  section  481,  a  plain  and  concise  state- 
ment of  facts  constituting  each  cause  of  action,  without  unnecessary  repeti- 
tion. And  the  court  of  appeals,  in  Olcott  v.  Carroll,  39  N.  Y.  436,  said,  in 
reference  to  the  old  Code,  the  provisions  in  which  are  similar  to  those  con- 
tained in  the  Code  of  Civil  Procedure:  "When  the  allegations  in  a  pleading 
are  so  indefinite  and  uncertain  that  the  express  nature  of  the  charge  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite  and  certain 
by  amendment."  Here  the  plaintiffs'  right  of  action  depends  on  the  alleged 
negligence  of  the  defendant;  and,  giving  the  broadest  and  most  liberal  inter- 
pretation to  the  allegations  in  the  complaint  on  that  subject,  there  is  no  sug- 
gestion of  any  fact  showing  the  character  of  the  negligence,  whether  by  im- 
proper stowage  or  careless  handling,  or  negligent  exposure,  or  of  any  one  of 
the  numerous  acts,  omissions,  and  circumstances  by  which  negligence  would 
be  made  apparent.  The  statement  is  that  the  goods  were  shipped,  and  so 
negligently  transported  as  to  be  damaged.  This  is  neither  a  plain  nor  concise 
statement  of  facts,  and  the  precise  nature  of  the  charge  is  not  apparent. 
Wliether  the  defendant  was  guilty  of  negligence  or  carelessness  is  a  conclu- 
sion of  law,  dependent  upon  facts  which  must  be  proved.  There  should  be  at 
least  some  general  statement  of  the  cause  of  the  damage,  beyond  the  mere 
statement  of  neglect  and  carelessness.    Some  confusion  has  crept  into  the 
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consideration  of  this  question  by  the  supposed  effect  upon  it  of  the  case  of 
Tilton  V.  BeecTier,  59  N.  Y.  176.  The  learned  justice,  in  writing  the  opinion 
in  that  case,  referring  to  section  160  of  the  old  Code,  the  provisions  of  which 
were  similar  to  tliose  of  section  546  of  our  present  Code,  said :  "It  will  be  ob- 
served that  it  is  only  where  the  precise  nature  of  the  charge  is  not  apparent 
that  an  application  will  be  made  under  this  section.  It  enables  a  party  to  ob- 
tain a  definite  statement,  in  the  pleadings,  of  the  nature  of  the  charge  in- 
tended to  be  made  against  him,  but  not  of  the  particulars  or  circumstances  of 
the  time  and  place.  For  that  purpose  a  different  proceeding  was  pointed  out, 
and  from  that  there  was  no  uncertainty  and  indefiniteness  in  respect  to  the 
nature  of  the  charge  made  against  the  defendant.''  Indeed,  an  examination 
of  that  case  shows  that  the  charge  made  was  quite  definite  and  certain.  That 
case,  and  cases  kindred  to  it,  establish  the  proposition  that,  in  an  action  of 
tort  or  for  relief,  if  the  charge  made  be  definite  and  certain,  an  application  for 
a  bill  of  particulars  may  be  granted.  But  it  in  nowise  limits,  controls,  or 
affects  the  statutory  right  secured  by  the  provisions  of  the  Code  to  have  a 
complaint  made  so  definite  and  certain  that  the  nature  of  the  charge  shall  be 
stated.  The  object  is  to  advise  the  defendant  of  the  claim  with  such  definite- 
ness  as  to  enable  him  to  prepare  his  defense.  This  would  be  required  in  all 
other  class  of  cases,  and  should  be  here.  For  these  reasons  the  order  appealed 
from  is  reversed,  and  the  motion  granted,  with  costs. 

Daniels,  J.,  concurs.    Bartlett,  J.,  concurs  in  the  result. 


HicnARDS  V,  Derrick  et  ah 
(Supreme  Courts  Oeneral  Term^  Fourth  Department    July,  1888.) 

L  WiTK ESS— Examination. 

In  an  action  for  work  and  labor,  plaintiff  testified  he  was  to  receive  $2.75  per 
day.  Defendant  testified  that  he  was  to  receive  $2.50.  On  cross-examination,  de- 
fendant was  asked,  ''Have  you  paid  any  other  men  who  worked  on  the  iob  any  more 
than  $2.50  per  day? "  To  which  he  answered^  ''The  last  three  weeks  8t.  Clair  was 
paid  ^.75  per  day.  **  Held  proper  cross-examination,  as  testing  the  sincerity  of  the 
witness  in  respect  to  the  question  whether  the  understanding  between  the  parties 
was  $2.50  per  clay.^ 

S.  Same— Examination— C^NCLTTsioNS. 

Where  there  was  a  dispute,  in  such  case,  as  to  what  wages  plaintiff  was  to  re- 
ceive, the  court  properly  refused  to  aUow  defendant  to  be  asked:  "Was  plaintiff 
paid  in  full,  for  all  the  time  he  worked,  at  the  rate  of  $2.50  per  dav?  **  the  question 
calling  for  a  conclusion,  the  witness  having  just  testified  that  he  did  not  know 
how  much  money  had  been  paid  plaintiff. 

8.  AFPBAlr— ReVIXW— SCTFIGIENOT  OF  EVIDENCE. 

Id  such  case,  plaintiff  having  testified  that  he  was  to  receive  a  certain  sum  per 
day,  and  def enaant  testified  to  another  sum,  a  finding  for  plaintiff  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  Onondaga  county  court. 

Action  brought  by  William  Richards  in  justice's  court  against  John  Der* 
rick  and  Nellie  Derrick.  Plaintiff  had  judgment,  and  defendants  appealed  to 
the  county  court,  which  reversed  the  judgment  as  to  Nellie  Derrick,  and  af- 
firmed it  as  to  John  Derrick,  who  appeals  to  the  general  term. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

H.  B.  MilleTf  for  appellants.     Thomas  HogaUt  for  respondent. 

Hardin,  P.  J.  Upon  the  trial  tlie  plaintiff  gave  evidence  to  establish  that 
he  was  a  carpenter,  and  was  employed  to  and  did  work  upon  a  house  being 
built  for  the  defendants,  and  that  "he  is  a  flrst-class  carpenter,"  and  that 

*  Respecting  the  impeachment  of  a  witness  by  his  own  testimony  on  cross-examina- 
tion, see  McCallan  v.  Railroad  Ck>.,  1 N.  Y.  Supp.  289,  and  note. 
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he  Dad  worked  as  carpenter  for  38  jears;  and  the  plaintiff  testified  that  he 
'*had  a  conversation  with  John  Derrick,  about  a  week  before  1  went  to  work 
for  the  defendants,  in  his  bar-room.  He  asked  me  how  much  a  day  I  was 
making.  I  said  82.75  a  day.  He  said  he  wanted  me  to  come  to  vrork.  I 
went,  and  worked  five  weeks  and  two  days  full  time,  ten  hours  a  day;  and 
seven  days  and  three  hours,  at  nine  and  one-half  hours  a  day.  I  have  re- 
ceived eighty  dollars,  and  there  is  a  balance  due  me  of  $26.79."  Some  other 
evidence  was  given  tending  to  show  the  performance  of  the  services  cliarged 
by  the  plaintiff.  In  the  course  of  the  testimony  of  John  Derrick,  he  saysr 
"Mr.  Kichards  and  Mr.  Durkin  came  in  on  Saturday  night.  I  said  toDur- 
kin:  •  What  do  you  pay  carpenters?  *  He  said:  •  S2.75  a  day.'  I  next  saw 
Richards  at  Durkin's  house.  I  said:  *  We  are  going  to  start  working  soon.* 
I  said  we  were  going  to  commence  next  Wednesday.  He  said:  'You  have 
got  three  good  men.  What  are  you  going  to  pay  them  ? '  I  said :  *  $2.50  per 
day.'  He  said  he  would  come  next  Monday  morning,  and  he  came.  His 
time  was  made  out  next  Saturday  night,  and  I  paid  him  for  five  weeks  at  fif* 
teen  dollars  per  week.  I  settled  with  him  every  Saturday  night.  There  was 
nothing  said  as  to  how  much  he  was  going  to  get"  During  the  trial  before 
the  justice,  the  plaintiff's  theory  was  that  he  was  to  receive  $2.75  a  day,  and 
the  theory  of  the  defendant  was  that  he  was  to  pay  $2.50  per  day;  and  there 
was  a  conflict  in  the  evidence,  and  it  was  for  the  justice,  sitting  in  the  place 
of  a  jury,  to  determine  where  the  truth  was, — whether  it  was  in  accordance 
with  the  theory  of  the  plaintiff,  or  in  accordance  with  the  theory  of  the  de- 
fendant. The  justice  having  believed  the  testimony  of  the  plaintiff,  instead 
of  the  testimony  of  the  defendant,  upon  that  question  of  fact,  it  is  not  within 
the  province  of  this  court  to  disturb  the  finding,  inasmuch  as  we  are  not  able 
to  say  that  the  finding  of  the  justice  is  against  the  clear  weight  of  the  evi- 
dence. Where  parties  testify  upon  the  issue  in  which  they  are  respectively^ 
interested,' it  is  within  the  province  of  the  trial  court  or  jury  to  believe  eitlier. 
Elwood  V.  Telegraph  Co.,  45  N.  Y.  549;  Kavanagh  v.  Wilson,  70  N.  Y.  177 ; 
eaderdeef)e  v,  Landtm,  73  N,  Y.  609;  Koehler  v.  Adler^  78  N.  Y.  287,  20 
Wkly.  Dig.  165,  (opinion  of  Bauker,  J.,  in  cases  cited;)  Carbon-Works  v. 
Bchad,  38  Hun,  71;  Kinney  v.  Pudney,  46  How.  Pr.  258;  Boone  v.  Kalh, 
20  Wkly.  Dig.  26.  We  think  there  was  sufficient  evidence  to  sustain  the 
finding  of  the  justice  that  the  understanding  between  the  parties  was  that  the 
plaintiff  was  to  receive  $2.75  per  day.  The  defendant  gave  evidence  of  cer- 
tain payments  made  by  him  in  the  progress  of  the  work,  and  evidence  tend- 
ing to  show  that  the  payment  was  made  some  Saturday  nights  at  the  rate  of 
$2.50  per  day,  or  that  the  defendant  paid  $15,  for  six  days'  work;  but  the  cir- 
cumstances of  those  payments  are  put  in  dispute  somewhat  by  the  testimony 
given  by  the  plaintiff.  When  the  defendant  was  put  upon  (he  stand,  he  was 
asked  if  the  plaintiff  was  paid  in  full  for  all  the  work  at  the  rate  of  $2.50  per 
day,  and  to  that  question  he  made  answer,  viz.,  "I  do  not  know  how  much 
money  1  paid  him."  And  he  added,  "I  do  not  know  how  many  days'  work 
was  done>^  Apparently,  the  justice  allowed  the  witness  to  give  the  facts, 
called  for  by  the  question,  and  apparently  intended  to  exclude  the  conclusion 
embraced  in  it  in  respect  to  whether  the  payment  was  in  full. 

2.  By  the  amended  return  it  appears  that,  when  the  defendant  John  Der» 
rick  was  upon  the  stand,  he  was  asked:  "Was  the  plaintiff  paid  in  full,  for 
all  the  time  he  worked,  at  the  rate  of  $2.50  per  day?"  The  question  was  ob- 
jected to  as  calling  for  a  conclusion,  and  the  justice  sustained  the  objection. 
We  think  no  error  was  committed  in  that  ruling,  as  we  have  already  seen  the 
witness  had  already  testified  that  he  did  not  know  how  much  money  had  been 
paid  to  the  plaintiff.  While  it  might  have  been  competent  to  ask  the  witness 
how  much  money  was  paid  to  him,  and  how  many  days  he  worked,  and  the 
circumstances  under  which  the  contract  was  made,  we  do  not  think  it  was  er- 
ror  for  the  justice  to  refuse  to  allow  the  witness  to  draw  a  conclusion  upon 
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such  facts  by  stating  that  he  had  been  ''paid  in  foil,  for  all  the  time  that  he 
had  worked,  at  the  rate  of  $2.50  per  day.'' 

8.  Upon  the  cross-examination  of  John  Derrick,  he  was  asked:  *'Have  you 
paid  the  other  men  who  have  worked  on  this  job  any  more  than  $2.50  per 
day?"  This  question  was  objected  to  as  incompetent  and  imiuajterial.  Tiie 
objection  was  overruled.  The  witness  answered:  "The  last  three  weeks  St. 
Glair  was  paid  $2.75  per  day."  By  the  amended  return*  it  appears  the  de- 
fendant John  Derrick  was  asked  the  question:  "Have  you  paid  the  men  any 
more  than  $2.50  per  day?"  That  was  objected  to  as  incompetent  and  imma* 
terial,  and  the  justice  overruled  the  objection;  and  the  original  return  shows 
the  witness  there  answered:  "The  last  three  weeks  Mr.  St.  Glair  was  paid 
$2.75  per  day.  I  will  swear  that  my  wife  did  not  pay  St.  Clair  $2.75  all  the 
time.'*  We  think  this  testimony  was  properly  received  upon  the  cross-exam- 
ination, with  a  view  of  testing  the  sincerity  and  stability  of  the  witness  Der- 
rick in  respect  to  the  question  of  whether  the  understanding  between  the  par- 
ties was  at  $2.50  per  day  or  not. 

4.  It  appeared,  upon  this  trial,  that  a  previous  action  had  been  bcougbt  in 
a  justice's  court  by  the  plaintiff  against  the  female  defendant,  and  that  the 
same  had  been  decided  in  her  favor  ''on  the  ground  of  non-jpinder  of  Jphn 
Derrick  as  a  party  defendant."  That  judgment  was  not  a  bar  to  this  action, 
and  it  is  not  important  to  consider  the  rulings  had  upon  the  trial  of  this  ac- 
tion in  respect  to  the  admissibility  of  the  minotes  kept  by  the  justice  in  the 
former  action.  Following  the  requirements  of  section  3063  of  the  Code  of 
Civil  Procedure,  which  requires  that  "the  appellate  court  must  render  judg- 
ment according  to  the  justice  of  the  case,  without  regard  to  technical  errors 
which  do  not  affect  the  merits,"  we  are  of  the  (pinion  that  the  county  oourt 
properly  affirmed  the  judgment  against  John  Derrick,  and  that  we  should  sus- 
tain its  decision.  Judgment  of  Uie  county  court  of  Onondaga  county  affirm- 
ing the  justice's  judgment  affirmed,  with  coats. 

FoLLETT  and  Martin,  JJ.,  concurred. 


MOHB  V.  DORSCHEL  et  ol. 
(8u/preme  Cwirt,  General  Term,  First  Department,    June  19, 1888.) 

Afpxal — TiMB  OF  Taking — Service  of  Judgment. 

Under  Code  Civil  Proc.  N.  T.  §  1851,  providing  that  appeals  to  the  general  tenn 
must  be  taken  within  80  days  after  service  upon  the  attomegr  for  the  appellant  of 
a  copy  of  the  judgment  appealed  f):om,  and  a  written  notice  of  the  entry  thereof,  a 
written  admission  of  **du6  and  timely  service  of  a  copy  of  the  within  juagment  and 
notice  of  entry  **  by  the  attorney  for  appellant,  over  his  signature,  estops  appel- 
lant from  claiming  any  Irregularity  In  the  mode  of  servioe,  or  the  contents  of  the 
notice.  * 

Appeal  from  special  term,  New  York  county;  Charles  Donohub,  Justice. 

Action  to  foreclose  a  mortgage  by  Ck>nrad  Mobr  against  John  Dorschel  and 
William  M.  Lyddy,  as  guardian  ad  litem  for  Annie  Dorschel.  Plaintiff  ap- 
peals from  an  order  denying  his  motion  to  compel  defendants  to  receive  and 
accept  notice  of  appeal  to  the  general  term. 

Argued  before  Van  Brunt,  1*.  J.,  and  Bartlett  and  Maoombrr,  JJ. 

Hays  ^  Qreenhaumy  tor  appellant.    Dennis  A,  Speiliasy^  for  respondent. 

Macombhr,  J.  The  appellant's  counsel  claims,  first,  that  the  time  for  his 
appeal  had  not  begun  to  run,  because  the  respondent  had  not,  with  a  copy  of 
the  judgment,  served  upon  him  a  written  notice  of  the  entry  thereof,  under 
section  1351  of  the  Code,  and  that  the  respondent  did  not  conform  to  rule  2  of 
the  general  rules  of  practice,  because,  in  the  notice  which  he  served,  his  office 
address  or  place  of  business  was  not  given.  Inspection  of  the  case,  however, 
shows  that  the  appellant  is  estopped  to  raise  either  of  these  .questions,.  It  is 
v.2N.Y.s.no.l — 3 
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true,  the  respondent's  notice  was  that  the  judgment,  a  copy  of  which  he 
served,  had  been  duly  filed,  instead  of  entered,  in  the  office  of  the  county 
clerk.  When  the  judgment  of  dismissal  of  the  complaint  was  served,  the  ap- 
{>ellant's  attorney  admitted  in  writing,  over  his  signature,  *'due  and  timely 
service  of  a  copy  of  the  within  judgment  and  notice  of  entry."  Upon  the 
judgment  for  costs  being  served,  the  appellant^s  attorney  submitted  due  and 
timely  service  of  a  copy  of  that  paper  also.  The  appellant,  having  tlius  ad« 
mitted  due  and  timely  service  of  the  papers  and  of  the  entry  of  the  judgment 
dismissing  the  complaint,  cannot  be  heard  afterwards  to  claim  that  there  was 
any  irregularity  in  the  mode  of  service  or  in  the  contents  of  the  notices.  More* 
over,  a  notice  of  the  filing  with  the  clerk  of  a  judgment,  accompanying  the 
service  of  a  judgment  upon  the  defeated  party,  is  tantamount  to  a  notice  of 
the  entry  of  the  judgment.  An  attorney  can  do  no  more  than  to  file  with  the 
clerk  the  papers  in  the  action,  and  the  law  immediately  makes  it  the  duty  of 
the  clerk,  if  th^  paper  be  a  judgment,  to  enter  it  in  the  proper  book  provided 
for  that  purpose.  It  follows  that  the  order  should  be  affirmed,  with  costs  and 
disbursements. 

Va»  Bbumt,  p.  J.,  and  Babtlbtt,  J.,  concur. 


In  re  Thompson,  Commissioner.    . 
(Supreme  Court,  General  Term,  Second  Depa/rtment,    May  14, 188S.) 

Eminent  Domain— Compbn8a.tion— Allow anob. 

Under  Laws  N.  Y.  18S8,  o.  490,  authorizing  the  construddon  of  the  new  aqnedaot, 
and  providing  for  compensation  for  injuries  resulting  therefrom,  compensation 
may  be  awarded  for  injuries  from  shooks  caused  by  blasting,  the  damages  there- 
from being  purely  con8eq.uential,  but  not  for  damages  from  the  construction  by  the 
contractors  of  a  roadway  over  lands  not  condemned  for  the  work,  as  this  is  a  tres- 
.pass  for  which  a  sepai-ate  action  will  lie. 

In  the  matter  of  the  petition  of  Hubert  O.  Thompson,  Commissioner,  etc., 
for  the  appointment  of  commissioners  of  appraisal,  under  the  aqueduct  act, 
(Laws  N.  Y.  1883,  c.  490,)  to  take  lands  belonging  to  Clinton  W.  Sweets 
Defendant  appeals  from  the  award  of  damages  assessed  by  the  commissioners. 

CuiXEK,  J.  The  award  made  to  the  land-owner  in  this  case  seems  inade- 
quate; but,  as  usual  in  this  class  of  cases,  the  testimony  as  to  values  is  veiy 
contlicting.  The  difficulty  of  reviewing  the  action  of  commissioners  to  con- 
demn land,  who  act,  not  only  upon  the  evidence  adduced  before  them,  but 
also  on  their  own  knowledge  and  personal  examination.  Is  so  great  that  the 
court  would  not  be  justified  in  setting  aside  an  award  unless  the  inadequacy 
is  gross,  or  the  commissioners  have  erred  in  the  legal  principles  upon  which 
they  have  acted.  In  re  William  and  ArUhony  Sts.,  19  Wend.  694;  In  re 
South  Seventh  St.,  48  Barb.  16. 

The  claim  for  damages  for  the  construction  by  the  contractors  of  a  road- 
way over  the  appellant's  property  was  properly  disallowed .  In  re  Thumpaon, 
{Case  o/Cammann,)  43  Hun,  416.  The  construction  of  the  road  outside  of 
the  lands  sought  to  be  acquired,  was  a  simple  trespass,  for  which  the  appel- 
lant may  recover  In  an  action  against  the  proper  parties*  But  there  was  a 
further  claim  for  damages  made,  that  was  for  injury  done  the  appellant's 
dwelling  from  shocks  caused  by  blasting.  The  statute  authorizing  the  con- 
struction of  the  aqueduct  provides  for  compensation  for  sueh  injuries.  The 
fact  of  the  damage  does  not  seem  to  have  been  controverted.  It  was  left  to 
the  commissioners  to  determine  upon  inspection,  and  without  evidence,  the 
amount  of  the  damage;  but  they  seem  to  have  made  no  award  for  it.  The 
damages  sought  to  t>e  recovered  differ  in  their  character  from  those  ooeasioned 
by  the  construction  of  the  temporary  road.  No  trespass  is  committed,  for 
the  blasted  rook  was  not  cast  upon  the  appelUnt's  land.     They  are  8tri(^y 
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oonsequential.  We  think  no  separate  action  could  be  maintained  to  recover 
th^m,  in  the  absence  of  proof  of  negligence,  because  it  will  be  presumed  that 
in  this  proceeding  the  land-owner  recovered  for  all  injuries  occasioned  by  the 
proper  prosecution  of  the  work.  Rood  y.  Railrodd  Co.,  18  Barb.  80;  Bellin- 
ger V.  Sailroad  Co.,  23  N.  Y.  42.  The  amount  of  this  claim  is  small;  but. 
for  the  error  in  failing  to  make  an  award  for  it,  we  think  that  the  appraisal 
should  be  set  aside.  Order  and  appraisal  appealed  from  reversed,  with  costs, 
and  new  appraisal  before  -other  oommissioners,  to  be  appointed  at  special 
term,  ordered. 


In  re  Thompson,  Commissioner. 
(Supreme  CMi/rt,  General  Term,  Second  Department.    May  14, 1888.) 

Bminbnt  DoBffAiN—Ck>MPBN8i.TioK— Award  of  Commissionebs— When  Set  Aside. 

An  award  of  commissioners  in  condemnation  proceedings  under  the  act  author- 
ising the  constmction  of  the  new  aoueduot,  (Laws  N.  Y.  1888.  o.  490,)  will  not  be 
disturbed  on  appeal,  where  no  legal  errors  are  assigned,  unless  it  appears  to  be 
manifestly  and  grosisly  inadequate,  though  it  be  shown  that  much  larger  prices  were 
realised  on  former  sales  of  lots,  and  the  evidence  would  have  warranted  a  larger 
awazd. 

In  the  matter  of  the  petition  of  Hubert  O.  Thompson,  commissioner,  etc., 
to  condemn  lands  belonging  to  John  Brisler  and  others,  under  the  aqueduct 
act,  (Laws  K.  Y.  1883,  c.  490.)  Defendants  appeal  from  the  award  of  dam- 
ages assessed  by  the  commissioners. 

OuLLHK,  J.  This  appeal  raises  only  the  question  of  the  adequacy  of  the 
award  made  by  the  commissioners  for  appellant's  land.  It  is  not  claimed  that 
the  commissioners  committed  legal  error  in  the  admission  or  exclusion  of  evi- 
dence, or  in  adopting  a  wrong  principle  in  making  their  award.  The  appeal, 
therefore,  presents  a  question  of  fact.  It  is  settled  by  a  long  and  unbroken 
line  of  authorities,  the  award  of  commissioners  will  not  be  set  aside  for  in- 
adequacy, where  they  have  not  proceeded  upon  an  erroneous  principle,  un- 
less the  inadequacy  is  gross.  In  re  William  and  Anthony  Sts,,  19  Wend. 
694.  See,  also.  In  re  BuBhwick  Ave.,  48  Barb.  11;  In  re  Park  Extension, 
16  Abb.  Pr.  56.  The  reason  of  the  rule  proceeds  from  the  impossibility  of 
properly  reviewing  the  determination  of  commissioners,  who  act,  not  only 
upon  the  evidence  before  them,  but  also  on  their  personal  knowledge  of  values, 
and  examination  of  the  property.  This  case  does  not  come  within  the  excep- 
tion to  the  general  rule.  The  testimony  as  to  values  varied  greatly.  The 
commissioners  accepted  neither  the  value  placed  on  the  land  by  the  petition- 
er's witnesses,  nor  that  claimed  by  the  owner,  but  fixed  the  value  between 
the  two.  The  exceptional  sales  of  lots  during  a  period  of  years,  and  the  price 
brought  on  such  sales,  was  not  so  conclusive,  as  to  value,  that  the  refusal  of 
the  commissioners  to  allow  the  same  rate  for  the  land  now  taken  is  to  be  con- 
sidered error.  While  the  evidence  would  have  sustained  a  higher  award,  it 
cannot  be  said  that  the  award  actually  made  is  manifestly  inadequate.  Order 
and  appraisal  appealed  from  should  be  afiirmed,  with  costs. 


In  fv  Thompson,  Oommissionen 
(Supreme  Court,  General  Term,  Second  Department.    May  14, 1888.) 

TbESPASSs-WhAT  is— InJUBIBS  by  BL1.8TINO. 

Under  Laws  N.  T.  1888,  providing  for  the  construotlou  of  the  new  aqueduct,  and 
for  compensation  for  injunes  resulting  from  the  oonstmction  of  the  same,  compem- 
eation  for  kUUng  a  horse,  and  for  damages  to  buildings,  struck  by  stones  from 
blasting,  in  the  course  of  its  construction,  is  not  aUowable,  as  these  injuries  are  ac- 
tual trespasses,  for  which  an  action  wiU  lie. 

In  the  matter  of  the  petition  of  Hubert  O.  Thompson,  commissioner,  etc., 
for  the  appointment  of  commissioners  of  appraisal,  under  the  aqueduct  act^ 
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flAWS  N".  Y.  1883,  c.  490,)  to  condemn  lands  belonging  to  G.orge  Hart.    De- 
fendant appeals  from  the  award  of  damages  assessed  by  the  commissioners. 

GtJLLEN,  J.  As  said  in  Re  Thompson,  (Case  of  Drisler,)  ante,  35,  ^&e^^ 
cided  by  the  court  at  this  term,)  the  award  of  the  commissioners  cannot  b^ 
set  aside  unless  the  inadequacy  be  gross,  or  the  commissioners  felt  into  some 
error  of  principle.  We  do  not  think  that  it  can  be  said  that  the  uwafd 
is  grossly  unfair.  On  the  contrary,  there  is  reason  to  believe  tlmt  the  Uppel- 
laut's  claim  was  largely  fictitious.  The  commissioners  did  not  err  in  i^nsihg 
to  award  damages  to  appellant's  property  by  the  blasting.  It  is  claimed 
that  his  liorse  was  killed  by  a  sto&e^  and  a  building  struck.  If  this  was  the 
case,  there  was  an  actual  trespass  committed,  (St.  Peter  v.  2>eni«on,^8  N.  Y. 
417,)  for  which  the  land-owner  may  recover  in  a^  action.  It  was  therefore 
not  a  proper  subject  of  consideration  in  these  proceedings.  In  re  Thompson, 
(Case  of  Cammann, )  43  Hun,  416.  Award  and  oixier  appealed  from  stioukl  be 
affirmed,  with  i^lO  costs. 


In  re  Stephens*  Estate. 
(Supreme  Co^irty  General  Term,  Secmid  Vepartnnent.    VLsj  14, 1S88.) ' 

1.  KXECUTOBS  UWD  AdBUNISTRATORS— P0WKR8  AND  DCTIES— ImPROPBB  InVBSTMKXTS. 

On  final  acconntlng  of  an  administrator,  it  appeared  that  h6  had  loaned  money  of 
the  estate  upon  unimproved  land  and  upon  second  mortgages,  and  adao  to  bimfieif 
directly,  and  to  a  firm  of  which  he  was  a  member,  causing  severe  loss  to  the  estate. 
There  were  indications  that  sereral  of  the  loans  were  benefldfll  to  the  administra- 
tor. He  testified  that  deoedent^s  widow  was  flighty,  and  bad  been  in  the  asylum; 
that  decedent^ s  daughter,  who  was  entitled  to  the  remainder  of  the  estate,  requested 
him  to  put  the  money,  as  it  came  in,  in  her  name ;  and  also  assented  to  his  taking* 
second  mortgages.  The  daughter  contradicted  this  testimony.  Held^  that  the  ev- 
idence warranted  a  finding  against  the  administrator,  as  his  acts  were  illegal  even 
if  authorized  by  the  daughter. 
%  Bamb— Settlbmbnt  and  Accounting — Allowancb  of  Attorney's  Febs. 

On  such  accounting  the  administrator  presented  a  claim  for  legal  services  which 
he  claimed  to  have  paid  to  his  law  partner  for  consultation  and  examination  of 
laws  before  commencing  foreclosure  suit  against  a  railroad  In  another  stato.  It 
appeared  that  such  suit  was  carried  on  by  attorneys  in  that  state  under  an  agree- 
ment that  they  were  to  look  to  the  road  for  their  fees.  Held,  that  th&  transaction 
was  unreal  in  appearance,  and  the  claim  proi>eriy  disallowed. 
8,  Same— Sbttlbmbnt  and  Aooountinq — ^Receipt  op  Assets— Evtdencb. 

On  such  accounting*  the  administrator  testified  that  all  receipts  of  interest  had 
been  accounted  for  by  him.  It  appeared  that  a  mortgage  due  the  estate  had  been 
paid,  but  no  interest  thereon  was  accounted  for.  Meld,  that  the  general  statement 
must  yield  to  the  facts  proven,  which,  unexplained,  tended  to  show  that  the  admin- 
istrator received,  or  should  have  received,  tne  money. 

4.  SaMB^-PBOBATB  FBACmCB—'iNOOMPBTBNT  PERSONS— POWBB  OP  SuRROOATX. 

Under  Code  Civil  Proo.  N.  T.  %  2528,  providing  that  a  party  may  ^pear  In  the 
surrogate's  court  until  he  has  been  judicially  declared  to  be  incompetent  to  protect 
his  own  rights,  an  administrator,  on  accounting,  is  not  prejudiced  by  the  surro- 

gate's  refusal  to  appoint  a  guardian  for  decedent's  widow,  who  was  flighty,  and 
ad  been  in  an  asylum,  but  wno  had  never  been  judieially  declared  inoompetent  to 
care  for  herself,  though  by  section  2527  the  surrogate  may,  in  his  discretion,  act 
upon  information  of  incapacity  with  judicial  determination,  and  direct  citation  to 
such  a  person  to  be  served  upon  some  person  designated  for  the  purpose. 

Appeal  from  surrogate's  court.  Kings  county.    , 

Appeal  by  Nathaniel  Niles  frotn  a  surrogate's  decree  upon  his  accounting 
as  an  administrator  of  tlie  estate  of  Chaimcey  Stephens,  deceased,  and  fro|n 
the  surrogate's  orders  denying  an  appliccition  for  the  appointment  of  a  special 
guardian  for  Hannah  M.  Stephens,  and  denying  motion  to  send  case  back  to 
referee  for  additional  findings,  and  for  resettlement.  The  Gonneoticut  West- 
em  bonds  referred  to  in  the  opinion  were  railroad  bonds  belonging  to  the  es- 
tate. Niles  began  and  carried  on  foreclosure  proceedings  in  Connecticut 
against  the  road,  under  an  agreement  with  attorneys  in  that  state  that  'they 
would  look  for  their  fees  to  the  road  on  reorganization.    Niie»  asked  to  be  «il« 
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lowed  $350  he  claimed  to  have  paid  to  Maraton  Niles,  his  law  partner,  for 
legal  SQTTices,  consisting  of  various  consultations  with  hiro  about  the  matter, 
and  in  looking  up  the  laws  of  Gonnectic.ut,  etc.,  before  beginning  the  fore- 
elosare  suit.  This  claiic  was  disallowed  by  the  referee.  The  administrator, 
Niles,  IcBtified  that  he  had  accounted  for  all  moneys  received  by  him  as  inter- 
€0t»  but  his  aocount  failed  to  show  the  receipt  of  any  interest  on  the  Mostert 
mortgage  from  April  1, 1874,  to  May  1, 1877,  when  the  principal  of  the  moit- 
gage  was  admitted  to  have  been  paid.  The  referee  surcharged  his  account 
with  the  amount  of  such  interest.  Code  Civil  Proc.  §  2527,  provides  that  the 
-enrrogate  may*  in  his  discretion,  act  upon  information  of  incapacity  with  ju- 
dicial determination,  and  direct  citation  to  one  incompetent  to  manage  his 
•own  affairs,  though  not  judicially  deciaied  to  be  so,  to  be  served  upon  some 
person  designateil  for  that  purpose.  Id.  §  2528  provides  that  a  party  may 
appear  in  the  surrogate's  court  until  he  has  been  judicially  declared  to  be  in- 
competent to  protect  his  own  rights. 

Argued  before  Baknakd,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 

Marstou  NiUs^  for  appellant.     Charles  Lyons t  Jr.^  for  respondents. 

Barnard,  P.  J.  Chauncey  Stephens  died  in  Brooklyn,  in  June,  1873,  and, 
«l  be  left,  no  will*  letters  of  administration  were  granted  by  the  surrogate 
of  Kings  county  to  Elizabeth  S.  Miller  and  Nathaniel  Niles.  The  deceased 
left  a  widow  and .  an  only  child,  Mrs.  Miller,  and  about  875,000  of  personal 
estate.  The  appellant,  Niles,  was  a  lawyer,  and  managed  the  estate  entirely, 
by  the  assent  of  Mrs.  Miller. 

The  Investments  made  by  Mr.  !Niles  do  not  meet  the  requirements  of  the 
law  wibicb  governs  trustees.  He  loaned  money  in  New  Jersey  on  unimproved 
iand^  and  also  in  the  state  of  New  York.  He  loaned  money  on  second  mort- 
gage, which  was  swept  away  by  the  foreclosure  of  the  prior  mortgages.  He 
loimed  money  to  himself  directly,  and  to  a  firm  of  which  he  was  a  member. 
Ajs  a  whole,  the  loss  on  these  investments  is  so  large  as  to  hardly  permit  a 
jfinding  of  good  faith  in  making  the  loans.  Added  to  this,  there  are,  in  several 
tif  the  loans,  indications  that  the  same  were  beneficial  to  the  administrators, 
direetly  or  indirect^.  One  is  met  by  a  defense  of  usury,  and  in  one  the  prop- 
erty, under  the  foreclosure  of  a  first  mortgage,  was  bought  by  the  adminis- 
trator pecsooaUy*  with  a  total  loss  of  the  estate  loan.  The  record  is  so  diffi- 
Qulfe  to  aocount  for  or  to  uphold  that  the  real  issue  in  the  case  is  shifted  so  as 
to  make  the  loan^  payments  to  Mrs.  Miller. .  The  explanation  made  by  the 
appellant  is  quite  as  unsatisfactory  as  the  record  of  the  loans.  The  appellant 
testifiefir  that  Mis.  Stephana,  who  was  entitled  to  one-third  of  the  property, 
was  flighty,  and  had  beenan  an  asylum;  that  Mrs.  Miller  told  him  so,  and  also 
told  him  that,  as  she  ( Mrs.  Miller)  was  the  sole  heir,  she  did  not  wish  her  mother 
inf  orothed  of  the  details,  and  that  she  requested  the  appellant  "  to  put  the  money, 
jia  it  catne  In,  in  .her  name.''  He  then  states,  "I  asked  her  whether  I  should 
^tafce  secoitad  mortgages ; "  and  in  her  reply  she  said  "  she  thought  well  of  them. " 
Jir.  If  ilea  knew  that  Mrs.  Stephens  had  a  right  to  one-third  of  the  personal 
-^aiaie;  .andtbatto  diyert  her  inheritai^ce,  because  she  was  helpless,  was  not 
^e  right  thing  to  do.  He  knew  that  such  a  diversion  did  not  bind  Mrs.  Ste- 
phens. He  also  knew  that  he  had  no  function  of  investment  in  any  way. 
The  administrator  held  the  legal  title  to  the  fund,  and  could  temporarily  in- 
▼(«t  it;  but  the  duty  imposed  on  the  appellant  was  one  of  administration  only, 
and  was  deaigned  by  the  law  to  be  ended .  in  18  months.  Mrs.  Miller  denies 
these  allegatioaa.  4he  testifies  that  she  never  authorized  or  directed  **any  in- 
vestment in  my  name/'  or  ever  assented  to  any  form  of  security  being  taJi^en. 
If  this  were  all  the  evidence,  the  appellsint  has  the  weak  side  of  it.  It  would 
hava  been  illegal  for  the  appellant  to  do  the  acts  he  says  Mrs.  Miller  told  him 
to  do;  and  a  finding  in  her  favor  upon  the  issue  will  not  be  disturbed  on  ap- 
peal.   The  general  fao(»  g£  the  case  are  against  the  appellant.    The  account 
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was  kept  as  of  the  Stephens  estate;  and  he  repeatedly  informed  Mrs.  MilieCf 
after  his  failure,  that  the  Stephens  estate  was  intact,  and  that  the  tHVestmesti 
made  in  her  name  '*  would  be  for  the  advantage  of  the  estate.''  Th^  Ictten 
and  accounts  support  Mrs.  Miller.  There  is  not  a  word  in  them  to  show  these 
large  payments  out  of  the  estate  to  her,  but  they  all  proceed  upon  the  basis  of 
an  unimpaired  estate.  There  is  not  a  receipt  given  by  her  which  stip|>orta 
appellant's  theory.  They  are  based  upon  a  receipt  of  moneys  from  appellant 
as  administrator.  There  is  not  an  account  of  the  estate,  in  the  course  of  the 
administration,  which  is  brought  to  Mrs.  Miller's  attention,  in  which  it  can 
be  seen,  or  even  inferred,  that  any  portion  of  the  estate  had  been  paid  over  to 
Mrs.  Miller  beyond  income;  and,  as  has  been  stated,  that  was  received  from 
the  estate  as  income.  No  amount  is  paid  as  interest  on  a  mortgage  owned 
by  Mrs.  Miller. 

The  referee  properly  rejected  the  claim  for  services  in  respect  to  the  Con' 
necticut  Western  bonds..  The  appellant  paid  nothing,  but  agreed  with  a 
Connecticut  attorney  that  he  should  look  for  his  fees  to  the  ro^  on  reor- 
ganization, and  appellant  was  to  pay  a  New  York  attorney,  wha  was  the  ap- 
pellant's partner.  The  transaction  is  unreal  in  appearance,  and  ought  not 
to  succeed.  '    •  : 

The  interest  on  the  Mostert  mortgage  was  properly  charged  agahist  the 
appellant.  He  told  Mrs.  Miller  he  wanted  to  call  it  in,  and  lend  the  money 
to  a  firm,  William  P.  Tuttle  &  Co.,— a  firm  of  brokers  of  wbieh  the  appel- 
lant was  a  member.  From  its  date*and  amount,  the  interest  charged  should 
have  been  paid.  The  mortgage  was  paid,  and  presumably  all  arrearages  of 
interest.  A  general  statement  that  all  receipts  of  interest  received  by  appel- 
lant was  stated  in  the  account  must  yield  to  facts  proven,  and  which,  nnexr 
plained,  tend  to  show  that  the  administrator  (appellant)  most  have  received 
the  money.    If  he  did  not  receive  it,  he  should  have  done  so.       •        /  . 

The  appelliCnt  proposed  to  the  surrogate's  referee  206  proposed  firidti^s,, 
which  the  referee  has  refused  to  find,  and  disallowed.  They  ail,  or  nearly  an,, 
refer  to  items  of  evidence,  only  important  as  tending  to  prove  the  uiaiu  issue, 
which  was  whether  the  investments  were  made  with  Mrs.  Miller's  aseent,  or 
were  payments  to  her.  Very  many  of  the  requests  are  in  respeet  *o  eAtirety 
immaterial  matters.  Some,  and  not  a  few  of  them,  have  been  fouiid  by  the 
referee  in  his  two  reports;  and,  upon  a  careful  reading,  lion^,  under  the  rule 
in  James  v.  Cowing,  82  K,  Y.  449,  calls  for  a  reversal.  They  are  *ftxien 
items  or  evidence,  not  proper  subjects  for  specific  findlAgs,^  aocordlDg  to  the 
rule  laid  down  in  Quincey  yJ  Yoiing,  58  N.  Y.  504.  Thfe  appellant  has  no 
grievance  in  the  refusal  of  the  surrogate  to  appoint  a  guardian  for  Mrs.  Bte- 
'phens.  A  party  may  appear  in  the  surrogate's  court  until  he  has  beeii  j«di* 
cially  declared  to  be  Incompetent.  Sections  2528,  Code  Civil  Proo.'  The  sur- 
rogate, it  is  true,  may  act  upon  information  of  incapacity  with  judicial  deter- 
mination, and  direct  mode  of  service  of  citation.  Section  2527.  We  have 
no  power  to  direct  the  manner  in  which  the  case  shall  be  settled.  If  this 
proposed  findings  were  inserted,  they  are  not  sufficient  to  reverse  any  finding 
made,  but  the  case  seems  to  be  settled  right.  The  dectee  and  order  should  be 
affirmed,  with  costs. 


In  re  Tbohas,  Justly  of  the  Peace. 
(Supreme  Cawrty  General  Terf?^  Second  Depaartment,    Maj'  U,  1888.) . 

JTUSTICBS  OF  THB  PSACE— HiXTBASANCB-^RSFUSAL  TO  ADHiT  TO  BAIL.  .      . 

Under  Laws  N.  Y.  Id47,  c  380,  providing  for  removal  of  a  juBtice  of  th^,  peace  for 
malfeasance  or  corruption  in  olfice,  deniu  of  haU  upon  an  arrest  for  using  a  steam- 
dredge  in  taking  oysters  from  a  planted  bed,  an  offense  which  Is  a  miBdemeanor 
under  Fen.  Code,  $  442,  though  extrajudicial  and  unauthorized,  Is  not  a  grduAdi  for 
removal. 

On  application  for  removal  of  a  justice  of  the  peace. 
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Petition  of  John  H.  Yreeland  for  the  removal  <^  William  H,  Thomas,  Jua- 
tice  of  the  peace.  The  justice  issued  a  warrant,  Januaiy  6,  1888,  for  the  jar- 
rest  of  Yreeland  upon  a  charge  o^  using  a  steam-dredge  in  taking  oysters  f^om 
a  planted  bed,  in  vicdation  of  Pen.  Code,  §  442,  which  makes  it  a  misdemeanor 
to  use  a  steam-dredge  "for  the  purpose  of  catching  or  taking  oysters  or  other 
shell-fish  in  the  waters  of  this  state."  A  warrant  was  also  issued  January 
12th  upon  a  similar  charge.  Yreeland  was  arrested;  and,  when  brought  be- 
fore the  justice,  his  application  to  be  admitted  to  bail  was  denied,  and  the  jus- 
tice directed  his  commitment  to  jail  for  trial.  This  application  was  made  to 
the  general  term  under  Laws  1847,  c  280,  providing  for  removal  of  justices  of 
the  peace  for  malfeasance  and  corruption  in  office. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dysman,  JJ. 

Wm.  /.  Gajfnar,  for  petitioner.    Mr,  Armstrongf  for  respondent. 

Barnard,  P.  J.  In  order  to  justify  the  removal,  by  the  general  term,  of 
a  justice  of  the  peace,  as  provided  by  chapter  280  of  the  Laws  of  1847,  there 
most  exist,  in  the  act  or  acts  complained  of,.and  which  are  sought  to  be  made 
tbe  basis  of  the  said  removal,  clear,  palpable,  and  apparent  malfeasance  in 
office,  or  corruption,  either  i^parent  on  the  face  of  the  transaction  or  easily 
inferred  therefrom.  Mistakes  honestly  made,  and  arising  from  ignorance  as 
to  what  the  pix>per  steps  may  be  in  the  course  of  a  given  judicial  proceeding, 
either  dvil  or  criminal,  although  they,  the  said  mistakes^  may,  under  certain 
circumstances,  furnish  grounds  for  a  civil  action  against  the  judicial  officer  so 
making  them,  can  never,  in  the  absence  of  affirmative  proof  of  the  corrupt 
motive  or  design,  prompting  them,  be  made  use  of  to  effect  the  summary  re- 
moval of  a  justice  of  the  peace,  or  other  judicial  officer.  The  above  conclu- 
sions are  sustained  and  set  forth  in  tbe  case  of  Yii^tea  v.  Lansing^  5  Jobns. 
282,  affirmed,  9  Johns.  395.  In  the  case  under  consideration,  the  j  ustice,  Will- 
iam H.  Thomas,  was  fully  justified  in  issuing  the  warrant  of  the  6th  of  Jan- 
uary, 1888,  for  the  arrest  of  Yreeland  for  the  violation  of  section  442  of  the 
Penal  Code,  relating  to  the  dredging  of  oysters.  He  was  also  fully  justified, 
under  the  language  of  the  said  section  above  referred  to,  in  issuing  the  second 
warrant  on  the  12th  day  of  January,  1888,  for  the  arrest  of  said  Yreeland. 
When  the  prisoner  appeared  before  the  justice  on  the  IGth  day  of  January, 
1888,  he  was  entitled,  as  a  matter  of  right,  to  be  admitted  to  bail  under  sec- 
tion 553  of  the  Ck)de  of  Criminal  Procedure;  and  his  commitment  by  the  said 
justice  until  the  day  of  trial  was  coram  nonjudiae, — an  unauthorized  and  ex- 
trajudicial act  in  the  case  of  a  person  charged  with  a  misdemeanor,  but  not 
an  act  of  such  a  nature  as  to  sustain  an  application  to  this  court  for  a  sum- 
mary removal,  or  order  of  reference  in  the  premises.  There  is  no  case,  there- 
fore, made  out  calling  for  the  justice  to  answer.  Tlierefore  the  proceedings 
are  dismissed. 

Pbatt  and  Dykman,  JJ.,  concurring. 


Butler  et  al.  v.  CcTSRiN<3h. 
(Supreme  Cov/rt^  Oeneral  Term,  Seocmd  Departmerit    May  14, 18SS.) 

Lahdlord  AiTD  TsNAirr— DxsTBUGTioN  OF  BunjDiNo— NEGuesiros  or  Lahplobd. 

Where  a  landlord,  while  attempting  to  repair  a  building  without  the  consent  of 
Us  tenants  or  notice  to  them,  causes  tne  building  to  f  aU,  he  is  liable  to  such  tenants 
for  the  damages  sustained  thereby,  though  he  was  guilty  of  no  negligence. 

On  rehearing.    Former  opinion,  46  Hun,  521. 

Kathan  Gushing  was  the  owner  of  a  building  of  which  a  part  was  leased  to 
Charles  W.  Butler,  and,  the  building  having  settled,  Cushing*s  agent  employed 
men  to  shove  up  the  girders,  which,  were  supported  on  piers,  and  upon  the 
girders  so  supported  the  floor  timbers  rested.    Wliile  the  men  were  engaged 
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in  remoTing  timbers  in  the  story  over  the  cellar,  the  whole  building  came 
down,  and  a  fire  resalted,  which  destroyed  Butler's  property.  This  action 
was  bronght  by  Butier  for  the  damages;  and,  plaintiff  having  recovered,  de-. 
fendant  appealed.  The  general  term  affirmed  the  Judgment,  holding  that  the 
defendant  was  liable  without  proof  of  the  agent's  negligence;  and  that,  if  the 
action  i*ested  on  negligence,  it  fell  under  that  class  of  cases  where  the  acci- 
dent itself  is  proof  of  neglect,  if  unexplained.  See  46  Hun,  521.  The  motion 
for  reargument  was  made  upon  the  ground  of  surprise;  the  appellant's  coan- 
sel  not  having  argued  the  point  decided  by  the  court  that  negligence  need  nol; 
be  proved. 

Motion  argued  before  Barkard,  P.  J.,  and  Dtkmak,  J. 

Albert  Stickney,  for  the  motion. 

The  liability  of  the  owner  of  the  fee  for  such  injuries  rests  on  proof  of  neg- 
ligence. This  has  been  held  in  many  cases  as  to  tlie  owner  of  adjacent  prop- 
erty, and  as  to  the  owner  or  landlord  of  other  portions  of  tlie  same  building. 
Losee  v.  Buchanan,  51  N.  Y.  476;  Partridge  v.  Gilbert,  15  N.  Y.  601;  flfta- 
penhorst  v.  Manufacturing  Co.,  15  Abb.  Pr.  (N.  8.)  855;  Moore  v.  Goedel^ 
84  N.  Y.  527;  Austin  v.  RaUroad  Co.,  25  N.  Y.  884;  SchiU  v.  Brokhahue,  80 
N.  Y.  614;  Lasala  v.  Holbrook,  4  Paige,  169;  Jaffe  v.  Harteau,  56  N.  Y. 
898;  Spellman  v.  Bannigan,  36  Hun,  174.  Especially  as  to  damage  by  fire, 
the  courts  of  this  state  are  uniform  in  holding  that  there  is  no  liabifity  unless 
the  plaintiff  establish  negligence.  Lansing  v.  atone,  87  Barb.  15;  kyan  v. 
Railroad  Co.,  85  N.  Y.  210;  Ferguson  v.  HubbeU.  97  N.  Y  507;  Calkins  v. 
Barger,  44  Barb.  424;  Stuart  v.  Hatoley,  22  Barb.  619;  Mays  v.  MUler,  70 
N.  Y.  112;  Hogle  v.  Railroad  Co.,  28  Hun,  368;  Porter  v.  Beale,  13  Wkly. 
Big.  205. 

John  B,  Parsons  and  Richards  <&  ffeald,  opposed. 

Barnahd,  p.  J.  A  re-examf  nation  of  this  case  fails  to  show  any  ground 
tor  a  reargument.  The  case  was  tried  upon  the  tlieury  that  the  plciintil¥  must 
recover,  if  at  all,  upon  proof  of  negligence  by  the  defendant  or  his  servants 
which  occasioned  the  injury,  and  upon  proof  that  the  accident  was  not  occa^ 
dioned  by  the  neglect  of  the  plaintiff.  Under  the  strict  rule,  we  thought  that 
the  evidence  was  abundant  to  uphold  a  verdict  in  favor  of  the  plaintiff.  It 
was  shown  that  the  defendant,  without  warning  to  his  tenants  in  the  upper 
part  of  the  building,  threw  the  building  suddenly  down;  that  this  was  the  re^ 
suit  of  an  attempt  to  raise  the  interior  partitions  so  as  to  make  level  the  flooi*s. 
There  was  proof  from  which  the  jury  could  And  negligence  in  the  methods 
used  to  do  the  work  itself.  We  also  thought  that,  in  such  a  case  as  this,  where 
the  owner  undertook  to  raise  a  building  rented  to  tenants  under  fixed  terms, 
and  during  the  lease,  without  notice  to  them,  and  without  their  assent,  such 
owner  took  the  risk  of  his  acts;  that  such  owner  could  not,  even  with  an  hon* 
est  intent  to  repair  a  portion  of  the  building  not  rented,  escape  liability,  where 
he  prostrated  the  building  thereby,  by  an  averment  that  the  work  was  care- 
fully done.  The  cases  cited  by  defendant  upon  this  motion  do  not,  as  we 
think,  change  this  result.  .  The  motion  should  therefore  be  denied,  with  910 
costs. 

Dykhan,  J.,  concurs. 


GnOSVENOR  V.  SiCEXB. 
(Supreme  Court,  General  Term,  First  Departiment,    January  38, 1888.) 

A1T1.CHM  EXT— Fraudulent  Tbaxsfer  bt  Debtor— Supficibnct  or  Afpidatit. 

An  attachment  issued  on  an  affidavit  alleging  that  defendant,  in  order  to  indnoe 
plaintiff  to  sell  him  spoods  on  credit,  made  certain  representations  to  plaintiff,  who, 
relying  thereon,  sold  and  delivered  the  'goods,  and  that,  two  days  after  plaintifTs 
claim  became  due,  defendant  assigned  all  his  property  without  consideratioa, 
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fthoiild  be  vacated,  there  being  no  alleffation  or  proof  that  ike  tvansf er  was  frauds 
ntent;  and  it  la  immaterial  that  the  affidavit  further  allegea  that  the  debt  to  plains 
tiff  waa  fraudulently  contracted.* 

Appeal  from  special  term.  ^ 

Warrant  of  attachment  issued  on  affidavit  of  James  B.  M.  Grosveaoir  against 
Isaac  Sickle.    Defendant's  motion  to  vacate  the  warrant  denied,  and  he  ap- 
peals. 
A.  BlumenatUh  for  appellant.    Alb^tus  Perry,  for  respondent. 


Pkb  Curiam.  The  motion  was  made  upon  the  papers  upon  which  the  ^ 
rant  was  granted.  The  affidavit,  after  setting  up  the  grounds  upon  which 
the  cause  of  action  arose,  alleges  that  the  defendant  has  assigned  and  disposed 
of  his  property  with  intent  to  defraud  his  creditors,  as  the  affiant  is  informed 
and  yerily  believes;  and  that  the  grounds  of  such  belief  were  that  in  June* 
1887,  in  order  to  induce  the  plaintiff  to  sell  the  defendant  goods  upon  credit, 
be  made  certain  representations  to  the  plaintiff,  who,  relying  upon  suchstat^ 
ments,  sold  and  delivered  the  goods,  and  that,  two  days  after  the  plaintiff *s 
claims  became  due,  the  defendant  assigned  and  transferred  all  his  property,  of 
every  name  and  nature,  without  any  consiU^r^tion  therefor.  The  affiant  fur- 
ther states  that  he  is  informed  tliat  the  statements  and  representations  made 
to  the  plaintiffs  by  the  defendant  as  aforesaid  were  false  and  fraudulent.  The 
affiant  fuHher  states  that  the  defendant  had  been  engaged  in  business  as  a 
merchant  in  the  city  of  New  York;  and  that,  since  he  pMrchased  the  goods 
from  plaintiff,  he  had  continued  to  purchase  goods  upon  credit  from  different 
merchants  of  the  city  of  New  York,  up  to  a  few  days  since,  and  has  made 
such  purchases  upon  credit  to  a  hirge  amount,  and  that  the  defendant  claims 
that  he  is  now  indebted  to  a  large  amount,  although  he  has  not  apparently 
met  with  any  pecuniary  reverses  since  the  purchase  of  said  goods  from  ^h^ 
plaintiff  as  aforesaid.  Upon  this  affidavit  the  attachment  was  isaued,  and  a 
motion  was  made  to  discharge  the  same,  which  was  denied.  The  ground 
upon  which  the  attachment  was  issued,  appears  to  have  been  that  the  allega- 
tion that  the  defendant  had  assigned  and  transferred  all  his  goods  without 
actual  consideration,  raised  the  presumptioi^  thai  such  transfer  was  made 
with  intent  to  defraud  his  creditors,  an&  that  there  was  no  reason  why  it 
should  be  assumed  that  this  transfer  was  a  gieneral  assignment  in  trust  for 
Ills  creditors,  and  that  if  it  was  of  that  character  the  defendant  should  say  so. 
In  this  consideration  of  the  affidavit  in  question,  it  would  appear  that  the 
learned  juiige  lost  sight  of  the  maxim  that,  if  an  act  is  susceptible  of  an  inno*- 
cent  construction  as  well  as  of  a  fraudulent  one,  courts  are  l)ound  to  place  an 
innocent  construction  upon  the  act,  rather  than  to  assume  it  to  have  been 
done  with  a  fraudulent  intent.  Therefore,  when  the  simple  allegation  is  that 
the  defendant  has  transferriBd  his  property  without  actual  consideration,  if  be 
could  make  such  a  transfer  without  committing  a  fraud,  in  the  absence  of  any 
further  proof,  we  must  necessarily  assume  that  such  was  the  nature  of  the 
transfer.  If  this  is  not  the  rule,  then  an  attachment  may  issue,  in  the  first  in- 
stance, in  every  case  in  which  an  assignment  for  the  benefit  of  creditors  is 
made;  and  certeinly  such  was  not  the  intention  of  the  statute.  There  seems 
to  be  no  evidence  sufficient  to  Justify  the  court  in  finding  that  the  del^ndant 
had  or  is  about  to  dispose  of  or  secrete  his  |)roperty  with  intent  to  defraud  his 
creditors.  The  alfegatidrs  in  regard  to  the  fraudulent  contraction  of  the  debt 
can  have  no  weight  in  the  consideration  of  this  question,  because  they  are 
entirely  immateriid  in  the  matters  to  be  established  in  order  to  entitle  the  plain- 

'  Fraud  will  not  be  presumed  where  the  facts  are  consistent  with  honesty  of  purpose, 
Clemens  v.  Brillhart,  (Neb.)  22  N.  W.  Bep.  779;  but  must  be  eatabiished  by  evidence. 
Hodffea  V.  Laaaiter,  (N.  C.)  ^  B.  B.  Rep.  928,  and  note.  For  a  full  discussion  of  fraud 
tnd  iraudtdent  intent,  evidence  of  fraud,  presumptiona,  burden  of  proof,  etc.,  see  Knight 
y.  Kiddar,  (Me.)  1 AU.  Rep.  142,  and  note. 
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tifF  to  an  attachment.  There  being  nothing  whatever  in  thia  case  to  show^ 
that  this  transfer  was  fraudulent  as  against  the  creditors  of  the  defendant,  the 
motion  to  set  aside  the  attachment  should  have  been  granted.  The  order  ap- 
peidod  from  mast  be  reversed,  and  the  motion  granted,  with  $10  ooats  and 
disbursements. 

ViSTOB  €t  cbUv,  Katton  et  oX. 
(Su/preme  C(yua%  (General  Tem^  tirtit  Department    Maj  18, 1888.) 
Appeal  from  speeLal  term. 

William  Kayton  and  others  appeal  from  a&  order  denying  their  motion  to  vacate  aa 
attachment  issued  against  them  at  the  instance  of  George  F.  Vletor  and  others. 
Alfred  Jaretske^  for  appellants.    A,  Blumenetiel,  for  respondents. 

Pbr  Gxtbiam.  This  case  is  not  distingolshable  in  prinoiple  from  Qroevenor  v.  SiMet 
ante,  40,  (decided  at  the  January,  1888,  term  of  this  court.)  In  that  case  the  order  de- 
nying the  motion  to  vacate  the  attachment  was  reversed,  and  the  motion  was  granted,, 
with  oosts.    The  same  result  must  follow  here.    Ordered  aooordingly. 


Alwari>  t>.  Alwabd. 
(Supreme  Courty  Special  Term,  Cayuga  Cowrvty.    June,  1888.) 

1.  Husband  and  Wiris— Actions  bbtwbbn— When  Maintainablb. 

Neither  Code  Civil  Proc.  N.  Y.  %  450,  which  provides  that,  ^'in  an  action  or  spedat 
proceeding,  a  married  woman  appears,  prosecutes,  or  defends  alone,  or  joined  witfe 
other  parties,  as  if  she  were  single. "  nor  any  other  statute,  expressly  enables  hua» 
band  and  wife  to  sue  each  other  at  law,  and  such  action  cannot  be  maintained. 
8.  Samb— WijrB's  Bbparatb  Bstate— Advancbhbntb  bt  Husband. 

A  husband  can  recover,  in  an  equitable  action,  money  advanced  for  the  benefit  of 
his  wife's  separate  estate,  and  have  such  advances  declared  a  lien  thereon.  > 
&  Samb— Costs— To  Whom  Alu>wbd. 

The  questions  as  to  the  right  of  husband  and  wife  to  sue  each  other  at  law,  aad 
of  the  dght  of  a  husband  to  recover  of  his  wife's  separate  estate  money  advanced 
for  the  benefit  thereof,  being  novel  and  unsettled,  the  case  is  a  prooer  one  for  the 
exercise  of  discretion  as  to  costs,  and  none  should  be  awarded  to  either  party. 

On  motion  for  trial  by  jury. 

This  is  an  action  by  Dennis  B4  Aiward  against  Emily  B.  Alward,  who  are 
husband  and  wife,  in  which  the  plaintiff  seeks  to  recover  certain  moneys  paid 
put  and  advanced  by  him,  at  the  defendant's  request,  in  and  about  the  man- 
iibgeroent  of  her  separate  estate,  and  asks  to  have  the  amount  thereof  declared 
A  lien  upon  said  estate.  Upon  the  trial,  and  before  any  evidence  was  given» 
defendant's,  counsel  moved  for  a  dismissal  of  the  complaint  upon  the  ground 
that  this  is  an  equitable  action,  which  will  not  lie  upon  the  facts  stated  in  the 
complaint,  and  claimed  that  the  action,  if  tried  at  all,  must  be  before  a  jury. 
The  court  reserved  its  decision  upon  this  motion  until  the  case  was  finally 
submitted,  and  thereupon  the  parties  proceeded  to  trial  upon  the  merits,  and 
evidence  was  given  in  support  as  well  as  in  defense  of  the  claim  litigated. 

phqLYle»  M,  Baker ^  for  plaintiff.    RogerSt  Locke  df  MUhum,  for  defendant. 

Adams»  J.  A  careful  examination  of  the  evidence  in  this  case  tends  to 
confirm  the  impression  produced  at  the  trial  that  the  plaintiff*s  claim  is  one 
which  is  well  founded,  and  one  which  the  defendant's  testimony  strength- 
ens rather  than  weakens,  so  that  the  only  questions  which  demand  serious 
consideration  are  those  raised  by  the  defendant's  motion  hereinbefore  referred 
to.  So  far  as  the  first  branch  of  that  motion  is  concerned,  a  decision  adverse 
to  the  defendant's  claim  and  theory  maybe  reached  without  much  hesitation, 

^As  to  the  validity  and  enforceability  of  contracts  between  husband  and  wife,  M6 
Valensin  v.  Valensin,  28  Fed.  Bep.  509,  and  note:  Pmow  v.  SenteUe,  (Ark.)  5  S.  W.  Be». 
788,  and  note;  Beamey  v.  Bayley,  (Pa.)  11 AU.  Rep.  488:  Brown  v.  Brown,  (Neb.)  86  A. 
W.  Bep.  275,  and  note;  Brickley  v.  Walker,  (Wis.)  82  N.  W.  Bep.  778,  and  note. 
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Inasmuch  aa  our  present  system  of  procedure  has  expressly  done  away  with 
former  distinctions  between  legal  and  equitable  remedies.  Code  Civil  Proc. 
8  3889.  Distinction  in  the  application  of  principles  still  exists,  it  is  true;  but, 
if  suffident  facts  are  set  forth  in  the  complaint  to  entitle  the  plaintiff  to  the 
relief  sought,  it  matters  very  little  whether  the  form  of  the  action  be  legal  or 
equitable.  In  either  case,  it  is  the  duty  of  the  court  to  award  the  relief  ta 
which  the  facts  stated  and  established  entitle  the  plaintiff.  Wright  v.  Wright, 
54  N.  Y.  437;  Hale  v.  Bank,  49  N.  Y.  626;  Stevens  v.  Mayor,  84  N.  Y.  296. 
The  rnle,  thus  stated,  is  subject,  however,  to  one  qualification;  and  that  is 
that  where  the  action  is  what  may  be  termed  "legal"  in  its  nature,  and  the 
defendant  demands  a  jury  tri^,  the  court  must  direct  the  cause  to  be  so  tried. 
Wheelock  v.  Lee,  74  N.  Y.  495.  This  is  a  constitutional  right,  and  one  of 
which  a  party  cannot  be  deprived  unless  he  expressly  waives  it,  which  cer- 
tainly was  not  done  here;  for,  before  any  evidence  was  given,  counsel  de- 
manded that  the  case  be  tried  by  a  jury.  That  the  action  is  one  which,  If  It 
were  between  strangers,  would  come  within  the  term  "legal,"  as  distinguished 
from  "equitable,"  is  quite  obvious,  and  there  is  therefore  no  alternative  but 
to  accede  to  this  demand,  and  send  the  case  to  the  circuit,  notwithstanding  the 
evidence  disclose  no  substantial  defense  upon  the  merits,  provided  the  court 
is  satisfied  that  a  legal  action  can  be  maintained  by  this  plaintiff  against  the 
defendant,  who,  as  has  been  stated,  is  his  wife. 

The  question  thus  presented  for  consideration  is  by  no  means  free  from  dif- 
ficulty, which  is  made  all  the  more  embarrassing  by  reason  of  the  contrariety 
of  opinion  in  the  different  courts  of  this  state.  The  decisions  bearing  upon 
this  subject,  being  in  direct  conflict  with  each  other,  have  led  to  great  confu- 
sion; and  until  the  precise  question,  unhampered  by  other  complications,  is 
fairly  passed  upon  by  the  court  of  last  resort,  it  will  require  considerable  te- 
merity upon  the  part  of  a  subordinate  tribunal  to  record  its  own  conclusion; 
for,  whatever  it  may  be,  it  is  open  to  the  criticism  of  antagonism  to  that  of 
some  other  and  higher  authority.  To  illustrate.  In  the  case  of  Wright  v. 
Wright,  ifupra,  the  commission  of  appeals  held  that  a  wife  might  maintain  an 
action  against  her  husband  upon  a  promissory  note,  and  that  it  mattered  not 
in  what  form  she 'brought  her  action.  In  Wood  v.  Wood,  83  N.  Y.  575,  it 
was  held  that  a  wife  might  maintain  ejectment  against  her  husband.  In  How^ 
land  ▼•  Rowland,  20  Hun,  472,  it  was  held  that  she  might  likewise  maintain 
replevin;  in  Berdell  y.  Parkhurat,  19  Hun,  858,  that  the  husband  might  sue 
his  wife  for  conversion.  While  in  a  very  recent  ca^  decided  by  the  general 
term  of  this  department,  (Granger  v.  Granger,  2  N.  Y.  St.  Rep.  211,)  it  waft 
held  that  a  husband  and  wife  might  contract  with  each  other,  and  that  an 
action  at  law  could  be  maintained  upon  a  promissory  note  given  by  the  latter 
to  the  former.  At  fiifst  blush,  these  citations  would  seem  conclusive  upon 
the  question  under  cotxsideration.  A  careful  examination  convinces  me,  how- 
ever, that,  so  far  as  it  relates  to  this  precise  question,  what  is  said  in  the  first 
two  cases  is  obiter;  while  the  remainder  are  overruled,  in  principle  at  least, 
by  some!  'more  recent  decisions  of  the  court  of  appeals.  The  general  term  in 
the  First  department,  in  the  c^ise  of  Schultz  y.  Schultz,  27  Hun,  26,  held  that 
a  married  w^oman  might  sue  her  husband  in  a  civil  action  for  assault  and  bat- 
tery. This  decision,  which  Is  in  direct  conflict  with  those  of  Freethy  v.  Free» 
thy,  42  Barb.  641,  and  Longendyke  y.  Longendyke,  44  Barb.  366,  was  placed 
upon  the  ground  that  the  acts  of  1848,  1849, 1860,  and  1862  had  not  only  de- 
stroyed the  unity  of  husband  and  wife,  but  had  expressly  conferred  upon  them 
the  right  to  sue  each  other  in  any  form  of  action.  On  appeal  to  the  court  of 
appeals  the  case  was  reversed,  (89  N.  Y.  644;)  and,  although  no  opinion  was 
written,  the  ground. upon  which  the  reyersal  was  granted  is  made  quite  ob- 
vious by  the  referepce  thereto  which  occurs  in  the  celebrated  case  of  BertUs  y. 
Nunan,  92  N.  Y.  160,  In  wlilc.h  the  court  says:  "Although  section  7  of  the 
act  of  18(>0  authorises  a  maiiied  woman  to  maintain  an  action  against  any 
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person  for  aa  injury  to  her  person  or  character,  jet  we  have  held  that  she  can- 
not maintain  an  action  against  her  husband  for  such  an  injury."  Certainly 
no  distinction  is  made,  in  the  section  referred  to,  between  an  action  for  a  per- 
:8onal  injury  and  any  other  of  a  strictly  legal  nature;  and,  if  a  wife  may  not 
bring  suit  for  assault  and  battery,  it  is  difficult  to  see  upon  what  principle 
she  may  bring  one  for  either  conversion,  replevin,  ejectment,  or  to  recover 
the  amount  due  upon  a  promissory  note.  Indeed,  the  language  of  the  court 
which  precedes  that  already  quoted,  is  utterly  inconsistent  with  the  idea  oi 
any  such  right  being  conferred  by  the  acts  in  question.  That  the  general 
term  of  this  department  is  thus  impressed  by  the  decision  in  the  Gerties  Case 
is  apparent  in  reading  the  opinion  of  Haight,  J.,  in  the  case  of  Kau/man  v. 
Scko^el;  37  Hun,  140,  in  which,  after  commenting  upon  and  quoting  from 
that  decision,  he  concludes  that  the  statutes  of  this  state  do  not  empower  a 
married  woman  to  carry  on  business  as  a  copartner  of  her  husband,  for  the 
simple  reason  that  the  unity  of  husband  and  wife  still  exists  as  under  the 
common  law,  and  so  far  as  transactions  between  them  are  concerned.  The 
'doctrine  of  the  Sertles  Case  was  subsequently  reiterated  bv  the  court  of  ap- 
peals, (Zomtlein  v.  Bram,  100  N.  Y.  13,  2N.  E.  Rep.  388;)  so  that  the  presr 
ent  weight  of  authority,  I  think,  may  be  fairly  considered  as  adverse  to  the 
principle  contended  for  by  the  defendant. 

If,  however,  I  were  compelled  to  consider  the  proposition  as  an  original  one, 
unaided  by  the  light  thrown  upon  it  by  these  later  decisions,,  it  would  seem 
that  the  same  conclusion  must  inevitably  be  reached.  The  statutes  hereinbe- 
fore referred  to,  being  in  derogation  of  the  common  law,  are  to  be  construed 
tstrictly;  and,  as  is  stated  by  Dwarris,  "it  is  not  to  be  presumed  that  the  leg- 
islature intended  to  make  any  innovation  upon  the  common  law  further  than 
the  case  absolutely  requires."  The  application  of  this  canon  of  construction 
makes  it  necessary,  therefore,  to  find  some  enactment  which  in  express  terms, 
and  not  inferentially,  confers  upon  husband  and  wife  the  right  to  maintain 
•against  each  other  an  action  at  law.  With  this  end  in  view,  let  us  consider 
very  briefiv  recent  legislation  upon  this  subject.  Neither  the  act  of  1848  nor 
that  of  1849  contains  any  provision  relatinj^  to  the  bringing  of  stilt  by  mar- 
ried women.  Obviously,  the  extent  to  which  the  legislature  designed  to  in- 
vade the  common-law  rule  by  those  acts  was  simply  to  confer  upon  married 
womeu  the  right  to  take,  hold,  and  convey  their  separate  estate  in  the  same 
manner  as  though  unmarried.  By  the  act  of  1860,  as  thereafter  amended  by 
section  7,  c.  172,  Laws  1862«  the  additional  right  and  liability  to  "stie  and  be 
:sued  in  all  matters  having  relation  to  heraole  and  separate  property,  ♦  ♦  f 
in  the  same  manner  as  it  she  were  sole, "  was  conferred  upon  her.  '  It  is  no- 
ticeable that  the  language  of  this  section  is  substantially  the  same  as  that  of 
section  3  of  the  act  of  1849,  which  permits  a  married  wpm'an  to  bargain,  sell« 
and  convey  her  real  estate  in  the  same 'manner  and  with  like 'effect  as  if  she 
were  unmarried;  and  yet  the  court  of  appeals  held,  in  White  v.  Wager .  25  N. 
Y.  328,  that  this  language  did  not  enable  her  to  convey  directly  to  hei'  husr 
•band;  and  this  decision  has  been  acquiesced  in  down  to  within  i  year  past, 
when  it  was  abrogated  by  express  enactment.  Laws  1887,  c.  537.  It  would 
«eem,  therefore,  that  if  it  required  specific  action  on  the  part  of  the  legislature 
to  enable  husband  and  wife  to  convey  directly  to  each  other,  it  would  require 
similar  action  to  authorize  them  to  sue  each  other.  Careful  investigation, 
bowever,  discloses  no  such  intention  on  the  part  of  the  law-making  power. 
On  the  contrary,  the  amendment  of  1862,  which  has  given  rise  to  the  conflict- 
ing decisions  hereinbefore  referred  to,  was  repealed  by  chapter  245  of  the  Laws 
of  1880,  and  in  lieu  thereof  we  now  have  only  section  450  of  the  (Jode  of  Civil 
Procedure,  which  provides  that,  "in  an  action  or  special  proceeding, a  married 
woman  appeal's,  prosecutes,  or  defends,  alone  or  joined  with  other  parties,  as 
if  she  was  single.''  Certainly,  there  is  nothing  in  this  language  which  can 
be  cousti'ued  to  confer  upon  husband  and  wife  the  right  to  maintain  a  leg^\ 
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action  against  each  other.  If  we  were  seeking  for  information  as  to  the  in- 
tention of  the  legislature,  as  discloeed  bj  these  various  enabling  acts,  the  act 
of  1884,  c.  881,  mi^bt  be  of  some  aastetance  to  us.  By  reference  to  that  it 
will  be  seen  that,  while  oonferrisg  upon  married  women  the  right  to  make 
contracts  in  the  same  manner  as  if  single,  it  expressly  excepts  from  its  opera- 
tion contracts  between  husband  and  wife.  It  must  he  conceded,  I  think,  that 
there  is  nothing  in  the  acts,  thus  far  adverted  to,  which  destroys  the  common- 
law  unity  of  husband  and  wife  to  the  extent  contended  for  by  the  learned 
counsel  who  submitted  this  case  on  behalf  of  the  defendant,  unless  we  follow 
the  reasoning  of  the  cases  heretofore  adverted  to,  one  of  which  has,  as  already 
suggested,  been  expressly  revei-sed,  and  all  of  them  inferentially  overruled  by 
the  eourt  of  appeals.  There  is  yet  another  complete  answer,  in  my  judgment,. 
to  the  defendant's  contention.  The  several  acts  to  which  attention  has  been 
directed,  were  designed  for  the  protectiop  of  the  wife,  and  to  oonf er  upon  her 
certain  rights  and  privileges;  and  the  earlier  ones  were  entitled  acts  *'for  the 
mere  effectual  protection  of  the  property  of  married  women."  It  would  be^ 
an  unwarranted  perversion  of  their  design  to  hold,  as  would  be  necessary  in 
this  ease,  that  the  ads  in  question  conferred  upon  the-  husband  a  privilege 
which  was  not  afforded  him  by  the  common  law.  This  was  the  view  taken 
by  Mr.  Justice  Pottbr  in  Perkins  v.  Perrkvne,  7  Lans.  19,  as  well  as  by  Judge 
Denio  in  WMU  v.  Wager^  9Upraf  and  is  one  which  possesses  great  force,  al- 
though I  prefer  to  place  my  decision  upon  the  broad  principle  that  the  sound 
and  sensible  role  which  obtained  at  common  law  relating  to  the  unity  of  hus- 
band and  wife  has  not  yet  been  so  far  abrogated  as  to  confer  upon  him  the 
much-coveted  privilege  of  bringing  their  quarrels  into  a  court  of  law.  I  am 
not  nnmindful  of  the  contention  frequently  heard,  that  the  innovations  which 
our  modem  civilization  has  made  npon  the  conservatism  <rf  remoter  genera- 
tions respecting  the  marital  relation  are  so  radical  in  their  character  as  to 
render  it  improper,  if  not  impossible,  to  stop  short  of  complete  revolution; 
and  such  does,  indeed,  appear  to  be  the  tendency  of  recent  legislation.  I 
think,  however,  that  I  can  perceive,  upon  the  part  of  the  court  of  Ust  resort, 
a  disposition  to  throw  the  responsibility  for  the  new  order  of  things  solely 
upon  the  law-making  power,  and  at  the  same  time  to  place  a  check  upon  this 
tendency  by  adopting  and  adhering  to  rigid  rules  of  construction. 

The  views  to  which  I  have  gi  ven  expression  necessarily  lead  to  a  denial  of 
the  defendant's  motion.  It  does  not  follow,  however,  that  the  plaintiff  may 
not  maintain  his  action.  He  has  invoked  the  aid  of  a  court  of  equity  to  grant 
him  the  relief  which  he  could  not  obtain  in  a  court  of  law.  In  the  forum 
thus  selected  by  him,  although  the  principles  of  the  common  law  are  fully 
recognized,  yet  they  are  not  exclusively  considered.  On  the  contrary,  courts 
of  equity  will,  in  furtlterance  of  the  manifest  intentions  and  objects  of  the 
parties,  carry  into  effect  a  contract  entered  into  between  husband  and  wife, 
although  it  would  be  void  at  law;  and,  in  order  to  accomplish  this,  will  en- 
tertain a  suit  at  the  instance  of  either  against  the  other.  2  Story,  Eq.  Jur. 
I  1368  et  ieg.;  Shepard  v.  Shepatd,  7  Johns.  Oh.  57;  Htmi  v.  Johnson,  44 
K.  Y.  27.  The  plaintiff^s  demand,  which,  as  already  intimated,  is  virtually 
undisputed,  is  one  which  calls  for  the  interposition  of  equitable  principles  for 
its  enforcement,  inasmuch  as  it  does  not  ap^)ear  that  he  has  any  legal  remedy. 
Judgment  is  therefore  directed  in  his  favor;  but  inasmuch  as  the  question 
pas^  upon  is  a  somewhat  novel  one,  and  one  concerning  which  it  was  con- 
ceded at  the  time  that  the  practice  was  unsettled,  a  proper  case  presents  itself 
for  the  exercise  of  the  discretionary  power  of  the  court  in  the  matter  of  costs, 
and  none  are  awarded  to  either  party. 
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City  of  Nbw  Yobk  «.  Dimick, 
(Sfupfieine  Court,  General  Term,  Ebnt  Departimeni^.  June  J!9»18SS8.) 

1.  Mttnicipal  Corporatiohb— Iot  STRBBTft—Aonoir  BT  GlTT**«PLBlIXnrG.' 

A  city  sued  to  reoover  from  defendant  the  lynount  of  a  juAgment  i»gain«t  it  for 
injuries  resulting  from  a  fall  on  the  ioe,  caused  bv  water .ninnlng  from  the  water- 
spout of  defendant's  building.  The  complaint  alleged  that  the  spout  was  a  nui- 
sance ;  that  the  city  defended  the  action,  and  paid  the  Judgment;  but  did  not  allege 
any  such  notice  of  the  nuisance  as  would  render  the  city  liable  for  the  aoeumiula- 
Hon  of  ice.  Held  that,  as  the  judgment  could  have  been  recovered  only  on  proof 
•of  such  notice,  the  allegation  that  it  was  rendered  requires  the  inference  that  the 
city  had  such  notice.^ 

%  Bamb— Icy  Strbbts— Liability  of  Nboliobkt  Propbrtt  OwmeR  to  City. 

In  such  a  case  the  city  and  the  person  whose  negligence  caused  the  injuiv  are 
not  in  paH  delicto;  and  where,  as  in  this  instance,  tJie  negligence  of  the  city  is 
constructive,  rather  than  actual,  the  rule  that  one  wrong-doer  cannot  recover  dam- 
ages against  the  other  for  injuries  diused  by  their  joint  oltense  cannot  apply.* 

Appeal  from  special  term.  New  York  ooanty;  G..L.  iNeRAHAM,  Justice. 

The  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  sued  Jere- 
miah W.  Dimick*  A  demurrer  to  the  oomplaint  was  overruldd*  and  defend- 
ant appeals. 

Argued  before  Van  B&ukt,  P.  J.,  and  Bartlett  and  Maoohbss*  JJ. 

J,  H.  Dougherty t  for  appellant.    T.  i>*  WickeSt  for  respondents. 

Babtlbtt,  J.  The  complaint  in  this  action  allege^  that  the  defendant  was 
the  owner  of  certain  premiaes  in  the  city  of  New  York,  upon  which  he  con- 
Btructed  and  maintained  a  pipe  or  leader^  which  gathered  water  from  the  roof, 
and  spouted  it  upon  the  front  sidewalk;  thai  this  pipe  was  maintained  \^y  the 
defendant  without  due  care  or  proper  protection,  and  was  allowed  to  become 
and  remain  out  of  repair,  and  was  a  public  nuisance;,  t^at  water  spoused 
therefrom  upon  the  public  highway  in  front  of  the  premises  for  such  a  length 
of  time  that  it  become  frozen  in  large  and  irregular  masses,  by  reason  whereof 
one  Kichard  Koerner,  without  any  negligence  on  his  part,  and  solely  in  con- 
aequence  of  the  accumulation  of  ice,  which  rendered  the  highway  dangerous, 
slipped,  feU,  and  broke  his  leg,  and  sustained  great  bodily  injuries;  that 
thereafter  the  said  Kichard  Koerner  sued  the  plaintiffs  herein  **to  recover 
from  them  the  damages  suffered  by  him  as  aforesaid,  and  caused  by  the  dan- 
gerous condition  of  the  sidewalk;"  that  these  plaintiffs  defended  themselves 
in  said  action,  but  a  verdict  was  rendered  therein  against  them,  and  a  judg- 
ment was  entered  for  $2,766  damages,  and  costs,  which  the  plaintiffs  subse- 
quently paid;  and  that  the  deiendant  herein  has  paid  nothing  on  account  of 
the  matters  aforesaid^  although  the  plaintiffs  have  demanded  payment  from 
him.  The  defendant  demui-s  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  He  relies  chiefly  upon 
the  point  that  the  complaint  is^ defective  in  omitting  to  allege  or  a^imit  that 
there  was  any  negligence  on  the  part  of  the  city  sufficient  to  enable  E^oerner 
to  maintain  his  action.  To  render  a  municipal  corporation  responsible  for 
injuries  resulting  from  the  accumulation  of  ice  or  snow  in  a  highway,  it  must 
appear  that  it  has  negligently  suffered  the  obstruction  to  remain  after  actual 
or  constructive  notice  of  its  existence.  Taylor  v.  City  of  Tonker^t  105  N. 
Y.  202, 11  N.  E.  Bep.  642.  There  is  no  express  allegation  in  the  complaint 
>  that  the  city  had  any  such  notice  of  the  existence  of  the  obstruction  in  front 
of  the  defendant's  premises  as  would  warrant  the  imputation  of  negligence 
in  permitting  it  to  be  upon  the  highway.  To  show  that  this  defect  is  fatal, 
the  appellant  cites  the  case  of  Fahey  v.  Toum  cf  Harvard^  62  HI.  281,  where 

'  For  a  fuU  discussion  as  to  the  liability  of  a  mnniclpal  corporation  for  lnjxu*ies  re- 
sulting from  defective  streets  and  sidewalks,  and  also  the  liability  of  a  negURent  ^K>p- 
erty  owner  to  the  municipality,  see  Davis  v.  City  of  Jackson,  (Mich.)  "iA  N.  W.  Kep. 
526,  and  cases  cited  in  note. 
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a  person  dug  a  pit  in  a  street,  into  which  another  fell  in  the  night-time,  and 
iiostained  injuries.  When  sued  bj  the  latter,  the  town  settled  the  claim  h^ 
fore  judgment,  and  without  notice  to  the  'person  by  whom  the  pit  was  dug. 
The  town  then  brought  an  action  against  the  creator  of  the  nuisance  to  re- 
coYer  the  amount  which  it  had  paid  to  the  injured  person.  On  demurrer 
the  declaration  in  this  suit  was  held  to  be  bad,  there  being  no  allegation  that 
the  town  had  notice  of  the  nuisance^  and  no  facta  being  alleged  from  which 
notice  might  haye  been  inferred  or  implied.  In  the  case  at  bar,  however, 
•certain  facts  are  set  out  in  the  complaint  which  necessarily  imply  that  the 
city  had  sufficient  notice  to  make  it  legally  liable.  It  is  averred  that  the  in- 
jured person  brought  an  action  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  to  recover  from  them  the  damages  suffered  by  him, 
and  caused  by  the  dangerous  condition  of  the  sidewalk,  primarily  due  to  the 
present  defendant's  negligence,  and  that  the  suit  was  defended,  and  such  pro- 
-ceedings  were  had  that  a  verdict  was  rendered  against  the  city,  which  it  paid. 
Such  a  result  could  hav^e  been  reached  only  upon  proof  wiiich  charged  the 
jnunidpality  with  notice  of  the  obstruction  which  caused  the  accident;  and 
the  allegation  that  it  was  reached,  not  only  justifies,  but  requires,  the  infer- 
•ence  that  the  city  had  such  notice.    We  think  this  was  sufficient. 

While  thus  insisting  that  the  complaint  is  defective  because  it  contains  no 
express  allegation  showiug  that  the  city  was  at  fault,  the  defendant  proceeds 
to  argue,  in  substance,  that,  «ven  if  such  an  averment  were  inserted,  it  would 
not  make  the  complaint  good,  because  it  would  show  that  the  city  and  the 
defendant  were  joint  wrong-doers,  and  hence  one  could  not  have  iudemnity 
or  contribution  from  the  other.  When  a  municipal  corporation,  without  any 
wrong-doing  on  its  part,  has  been  compelled  to  pay  damages  to  a  person  in- 
jured by  obstructions  in  the  street,  caused  by  the  negligence  of  another,  it 
may  recoYer  such  damages  from  the  person  who  negligently  created  the  ob- 
struction. 2  Dill.  Mun.  Corp.  §1035,  approved  in  Catterlin  v.  City  <^  Frank- 
fort, 79  Ind.  647;  ViUage  of  Fort  Jervis  v.  Bank,  86  K.  Y.  550,  and  cases 
tijerein  cited.  In  such  cases  the  municipal  corporation  and  the  person  whose 
negligence  occasioned  the  accident  are  not  in  pari  delicto,  Lowell  v.  Rail- 
road Corp,,  23  Pick.  24.  Hence  the  rule  that  one  wrong-doer  cannot  main- 
tain an  action  against  another  to  recover  damages  Incurred  in  conseqdence  of 
their  joint  offense  does  not  apply.  This  is  very  clearly  shown  by  the  well- 
considered  opinion  of  the  supreme  judicial  court  of  Massachusetts  in  the  case 
last  cited.  Where  the  parties  are  not  equally  to  blame,  it  is  declared  not  to 
be  against  the  policy  of  the  law  to  inquire  into  the  relative  delinquency  of 
the  parties,  and  to  administer  justice  between  them.  Such  a  course  is  mani- 
festly just,  where  the  negligence  of  one  of  the  parties,  as  in  the  present  case, 
is  constructive,  rather  than  actual. 

The  interlocutory  judgment  should  be  affirmed,  with  costs,  but  with  leave 
to  the  defendant  to  plead  over  on  the  usual  terms. 

Van  Bbui9T»  P.  J.,  and  Macombjsr,  J.,  concur. 


PuTZEL  V.  Wilson  et  al* 

{Sttpreme  Courts  General  Term,  Firet  Department.    June  19, 188S.) 

Factobs  jcxd  Bkokkss— Failurb  to  Effect  Loan— Riout  to  Comiiissions. 

Where  def endante  agree  to  pay  plaintiff  a  certain  &um  for  negotiating  a  loan  for 
them  on  certain  real  estate,  the  amount  to  be  deducted  from  the  loan  when  obtained, 
plaintiff  can  recover  the  agreed  amount  when  he  procures  a  person  willing  and 
reay  to  make  the  loan,  and  it  fails  because  defendants'  title  to  the  real  estate  proves 
defective;  and  defendants  cannot  insist  as  a  defense  that  plain tiiZ  cannot  procure 
his  compensation  in  the  literal  mode  set  forth  in  the  agreement.^ 

^As  to  when  a  broker's  commissions  are  considered  earned,  see  Hannan  v.  Moran, 
(Mich.)  88  N.  W.  Rep.  909,  and  cases  cited  in  note. 
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a*  NEW  YORK   snPPLEMENT.  [Stip.  Ct. 

Appeal  from  special  term,  New  York  county;  G.  L,  Ingbaham,  Jadge. 

Charles  Futzel  sued  Mathew  W,  Wilson,  Mathew  S.  Wilson,  awl  Minnie  I. 
Wilson  for  services  in  negotiating  a  loan.  Judgment  for  plaintiff  by  direc- 
tion, and  defendants  appeal. 

Argued  before  Van  Bbunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Abram  Kling,  for  appellants.     William  King  Hall,  for  respondent. 

Daniels,  J.  The  recoyery  was  for  the  amount  agreed  to  be  paid  to  the 
plaintiff  for  his  services  in  proearing  a  loan  for  tl>e  defendants  for  the  sum  of 
^35,000.  He  did  procure  parties  who  were  willing  to  take  the  loan,  and 
aj^reed  to  take  it,  on  terms  satisfactory  to  the  defendants;  but,  on  an  exam- 
ination of  the  title  to  their  property,  it  was  ascertained  to  be  defective,  and 
for  that  reason  solely  the  loan  was  not  made.  The  plaintiff,  however,  per- 
formed all  the  Services  which  were  to  be  rendered  by  him  for  which  the  stip- 
ulated compensation  was  to  be  paid,  and  the  defendants  failed  to  obtain  the 
loan  because  of  tlieir  inability  to  present  the  security  whidh  It  was  contem- 
plated by  the  agreement  should  be  given  for  the  loan^  He  had  accordingly 
earned  the  compensation  which  was  to  be  paid  to  him,  and  a  recovery  of  the 
amount  could  not  be  denied  because  the  agreement  subscribed  by  the  defend- 
ants contained  the  stipulation  that  the  amount  to  be  paid  the  plaintiff  should 
be  deducted  from  the  loan.  That  would  have  been  done  if  the  title  of  the  de- 
fendants had  been  as  satisfactory  as  the  persons  proposing  to  make  the  loan 
could  have  required  or  expected  to  reoeive.  But  it  was  not;  and  they  accord- 
ingly, on  their  part,  deprived  the  plaintiff  of  this  power  to  deduct  his  com- 
pensation from  the  amount  of  money  which  was  to  be  loaned,  and  they  cannot 
rdy  upon  their  own  inability  to  perform  the  contract,  or  their  own  default  ia 
so  doing,  to  defeat  the  plaintiff^s  right  to  recover  the  compensation  for  the  serv- 
ices performed  by  him  in  carrying  out  the  intent  as  well  as  the  terms  of 
the  agreement.  The  defendants,  by  their  inability  to  make  a  good  title,  pre- 
vented the  plaintiff  fi*om  securing  his  compensation  in  the  literal  mode  pro- 
vided for  by  the  agreement;  and,  where  that  may  be  the  effect  of  the  act 
or  default  of  a  party,  he  cannot  Insist  upon  it  by  way  of  defense  against  the- 
claim  of  the  other,  who  was  not  only  ready  and  willing  but  in  fact  performed 
all  that  WHS  required  of  him  under  the  terms  of  the  contract.  It  did  not  ap- 
pear that  the  plaintiff  was  acting  on  behalf  of  the  proposed  lenders  as  well 
as  the  borrowers  of  the  money.  Besides  that,  it  will  often  be  necessary,, 
where  an  agent  applies  to  one  party  for  a  loan  for  the  benefit  of  another,  that 
the  lenders  may  legally  rely  upon  him  to  obtain  for  them  a  valid  security  for 
their  money;  and  that  can  be  done  without  rendering  his  right  to  compensa- 
tion obnoxious  to  the  rule  that  an  agent  cannot,  without  the  knowledge  of 
his  employer,  also  act  for  the  interest  and  benefit  of  another.  As  far  as  the 
plaintiff  did  act  under  the  employment,  it  was  contemplated  that  it  should 
include  one  or  more  negotiations  with  other  persons  from  whom  the  expected 
loan  might  be  obtained;  and  acting  in  that  manner  would  not  deprive  him  of 
his  right  to  compensation,  under  the  principle  that  an  agent  ordinarily  cannot 
act  for  or  on  account  of  different  parties  whose  interests  are  adverse  in  th& 
same  transaction.  Besides  that,  no  defense  of  this  description  was  set  forth, 
in  the  defendants'  answer;  and,  without  the  answer  relying  up^n  it,  evidence 
tending  to  establish  such  a  defense,  even  if  it  had  been  given  during  the  prog- 
ress of  the  trial,  would  not  be  available  to  the  defendants. 

At  the  conclusion  of  the  evidence  both  parties  applied  to  the  court  for  tke 
direction  of  a  verdict  or  judgment  in  his  or  their  favor;  and  the  court,  con- 
sidering that  the  plaintiff  was  entitled  to  recover,  directed  a  verdict  for  the 
stipulated  compensation  in  favor  of  the  plaintiff.  The  evidence,  as  it  was 
given,  sustained  that  direction;  and  the  judgment  and  order  should  be  af- 
firmed. 

Van  BiiUNT,  P.  J.,  and  Brady,  J.,  concur. 
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NATIONAIi  TeMFBRAKOB  SOCIETY  &  PUBLICATIOK  HoUSE  9.  ANDERSON. 
(Superior  Court  of  Buffalo,  General  Term.    June  29, 1888.) 

1.  CoBPORATioNs— Actions  by— Pleading — Corporate  Existence. 

A  oomplaintf  in  an  action  by  a  corporation,  -which  does  not  allege  whether  the 
piuintifT  is  a  domestic  or  foreign  corporation,  or  the  state  or  country  by  or  under 
whose  laws  it  was  created,  as  required  by  Code,  §  1775,  or  any  facts  from  which 
the  court  can  determine  to  which  class  oi  corporations  it  belongs,  is  bad  on  de- 
murrer. 

2.  Pleading — Complaint— Monet  Had  and  Received. 

A  complaint  alleging  that  defendant  received  a  certain  sum  of  money  on  deposit, 
subject  to  plaintifE^s  order  by  check  or  draft ;  that  plaintiff's  draft  therefor  was  re* 
turned  unpaid  after  due  demand;  that  afterwards  the  draft  was  forwarded,  and 
made  payable  to  one  C,  who  presented  the  same  for  payment,  whereupon  defend- 
ant agreed  to  pav  it  provided  certain  persons  would  make  affidavit  as  to  the  spe- 
cial deposit,  which  aflidavits  were  made  as  requested,  but  defendant  neglected  and 
refused  to  pay  the  draft ;  and  that  said  sum  still  remains  due  plaintiff  for  money 
BO  received,— is  good  on  general  demurrer,  as  the  action  is  not  on  the  draft,  but 
on  a  claim  that  money  was  deposited  with  defendant  subject  to  plaintiff's  order, 
and  that  defendant  has  neglected  to  pay  the  same  after  demand. 

On  demurrer. 

The  complaint  in  this  case  alleged,  after  the  introductory  averments,  as  fol- 
lows: ^ Thirds  the  plaintiff  alleges,  upon  information  and  belief,  that  the  de- 
fendant received  the  sum  of  sixty-six  dollars  and  sixty  cents  on  or  about 
March  25,  1886,  on  deposit,  which  was  deposited  by  this  plaintiff's  agents 
subject  to  plaintiff's  order  by  check  or  draft  at  any  time,  and  that  the  defend- 
ant, Albert  Anderson,  accepted  said  money  in  trust  to  be  drawn  upon.  That 
in  pursuance  of  such  understanding  and  agreement,  and  being  advised  of 
such  deposit,  this  plaintiff  caused  a  draft  (the  following  being  a  copy)  to  be 
executed  and  forwarded  to  defendant  for  demand  and  collection:  •866.60. 
New  York,  March  25,  1886.  Ten  days  after  sight,  pay  to  the  order  of  the 
Nassau  Bank  sixty-six  60-100  dollars,  value  received,  and  charge  the  same 
to  the  account  of  National  Temperance  Society  &  Publication  House.  J. 
N.  Stearns,  Pub.  Agt.,  per  S.  Kent,  Att'y.  To  A.  Anderson,  Prest.  IQth 
Amendment  Publishing  Company,  Coal  and  Iron  Exchange,  Washington 
St.,  Buffalo,  iV.  F.'  That  the  said  draft  was  returned  unpaid  after  due  de- 
mand for  payment.  That  afterwards  said  draft  was  forwarded,  and  made 
payable  to  the  order  of  W.  H.  Clark,  of  Buffalo,  N.  Y.,  who  presented  the 
same  to  said  Anderson  for  payment  at  his  place  of  business  in  said  city; 
whereupon  said  Anderson  agreed  to  pay  the  said  draft,  provided  a  Mr.  W.  H. 
H.  Bartram  and  one  Mary  E.  Try  on,  of  said  city,  would  make  an  affidavit 
detailing  the  facts  in  reference  to  the  special  deposit  of  said  sum  of  money  to 
be  drawn  upon  by  this  plaintiff  as  aforesaid.  That  then  (as  this  plaintilf  is 
advised  and  believes,  and  so  charges  the  facts)  the  said  affidavits  were  made 
as  requested  by  said  defendant,  and  he  was  thereupon  called  upon  to  pay  said 
draft  by  the  payee,  Mr.  W.  H.  Clark,  but  the  said  defendant  has  neglected  to 
do  BO,  and  there  remains  due  and  unpaid,  for  money  so  had  and  received  as 
aforesaid,  from  the  defendant  to  the  plaintiff,  the  sum  of  sixty-six  dollars  and 
sixty  cents,  with  interest  since  April  4,  1886.  Wherefore,  and  because  of  the 
foregoing,  the  plaintiff,  the  National  Temperance  Society  &  Publication  House, 
demands  judgment  against  the  defendant,  Albert  Anderson,  for  the  sum  of 
sixty-six  dollars  and  sixty  cents,  with  interest  since  April  4, 1886. "  To  which 
portion  of  the  complaint  the  defendant  interposed  a  general  demurrer. 

William  H.  Clarke  for  plaintiff.    S.  Locktoood,  for  defendant. 

Tmrs,  J.  The  complaint  does  not  aUege  whether  the  plaintiff  is  a  domestic 
or  foreign  corporation,  or  the  state,  country,  or  government  by  or  under  whose 
laws  it  was  created,  as  required  by  section  1775  of  the  Code,  or  any  facts  from 
which  the  court  can  determine  to  which  class  of  corporations  the  plaintiff  be- 
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longs.  In  Bank  v.  Rogers^  1  N.  Y.  Supp.  757,  (decided  at  this  term  of  court,) 
it  was  held  that  the  complaint  mast  allege  whether  the  plaintiff  was  a  domestic 
or  foreign  corporation,  unless  the  court  can  determine  from  the  facts  stated 
to  which  class  of  corporations  it  belongs.  In  this  case  no  facts  are  stated 
which  afford  the  court  any  means  of  determining.  It  is  not  alleged  under  the 
laws  of  what  state  or  country  the  plaintiff  is  credited.  In  the  particulars  re- 
ferred to  the  complaint  is  defective,  and  the  objection  can  be  taken  by  de- 
murrer. The  other  ground  of  demurrer  we  do  not  think  is  well  taken.  The 
action  is  not  on  the  draft,  but  on  a  claim  that  money  was  deposited  with  the 
defendant  subject  to  the  plaintiff's  order,  and  that  the  defendant  has  neglected 
to  pay  over  the  same  after  it  has  been  demanded  of  In'm.  For  the  reason  first 
above  stated  the  demurrer  must  be  sustained,  and  judgment  ordered  for  the 
defendant,  with  leave  to  the  plaintiff  to  serve  an  amended  complaint. 
All  concur. 


HuMPHRETs  Homeopathic  Med.  Co.  o.  Bell  et  al. 
{Common  Pleas  of  New  York  dbycmd  County,  Oeneral  Term.    May  18, 1888.) 

1.  Injunction— WnsN  Libs— Infrinoihq  Method  of  Paokino  Medicine. 

Defendants'  boxes  of  medicine,  as  prepared  for  market,  bore  a  close  and  inten- 
tional resemblance  to  plaintiff's  boxes  externally,  and  In  the  arrangement  and  num- 
ber of  the  bottles  of  omtment,  medicator,  pamphlet,  and  labels,  calculated  to  mis- 
lead  the  public.  Held,  that  plaintiff  was  entitled  to  an  injunction  restraining  de- 
fendant from  infringing  on  his  original  and  peculiar  method  of  preparing,  wrapping, 
boxing,  and  packing  his  medicines. 

2,  Same— To  Restrain  Use  of  Official  Title— Hanaoeb  of  Corporation. 

One  who  has  acted  simply  as  business  manager  of  a  medicine  company,  another 
having  charge  of  the  medical  department,  may  be  enjoined  from  advertising  himself 
as  "late  manager '^  of  such  company. 

Appeal  from  equity  term. 

This  is  an  action  brought  by  the  Humphreys  Homeopathic  Medical  Com- 
pany against  Beatson  J.  Bell  et  al.  to  restrain  the  latter  from  preparing  and 
packing  their  medicines  for  market  so  as  to  resemble  plaintiff*s,  and  to  re- 
strain defendant  Bell  from  advertising  himself  as  late  manager  of  plaintiff. 
Judgment  for  plaintiff.    Defendants  appeal. 

Argued  before  Larremore,  C.  J.,  and  Allen  and  Bookstaver,  J  J. 

Thornton,  Earl  d-  Kirnell,  for  appellants.     B.  F,  Ryan,  for  respondent. 

Larremore,  C.  J.  The  learned  judge  who  tried  this  case  at  the  equity 
term,  in  his  opinion  there  rendered,  has  carefully  considered  both  of  the  im- 
portant points  involved.  These  are:  First,  the  question  of  the  similarity  be- 
tween the  plaintiff's  and  defendants^  boxes  of  veterinary  specifics,  and  the  al- 
leged imitation  of  plaintiff's  medical  preparations  by  the  defendants;  and, 
second,  the  matter  of  the  defendant  B.  J.  Bell's  describing  himself  habitually, 
in  his  business  advertisements,  as  the  "late  manager  of  Humphreys  Specific 
Medicine  Company." 

With  regard  to  the  first  of  these  subjects  of  controversy,  we  think  that  the 
cases  cited  by  Judge  Dalt  establish  the  general  principle  that,  outside  of  the 
question  of  the  infringement  of  a  specific  trade-mark,  there  is  a  proprietary 
right  which  may  be  asserted  in  a  court,  and  protected  from  violation  by  an 
injunction,  if  necessary,  in  any  original  and  peculiar  method  or  form  of  pre- 
paring, wrapping,  boxing,  and  packing  articles  of  merchandise,  which,  as 
matter  of  fact,  has  been  invented  and  first  employed  by  the  plaintiff,  and  has 
not  been  in  common  use  by  the  public.  In  the  case  of  Woollam  v.  RatcUff, 
1  Hem.  &  M.  259,  cited  by  Judge  Dalt,  it  was  held  that,  in  regard  to  the 
packing  of  merchandise  in  "a  bundle  similar  to  that  of  complainant's,  the 
wrong  does  not  lie  in  the  resemblance  in  any  one  particular,  but  in  the  ac- 
cumulation of  resemblances.'*  The  grounds  for  an  injunction  in  such  a  case 
are,  as  in  trade-mark  cases,  twofold,  to- wit:  First,  that  of  protection  to  the 
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plaintiff  in  his  exclusive  right;  and»  second,  that  of  the  protection  of  the  pul> 
lie  from  imposition  by  the  palming  off  of  goods  different  from  or  inferior  to 
those  usually  furnished  by  the  plaintiff.  The  learned  judge  at  special  term, 
after  a  careful  review  of  the  evidence,  and  an  actual  Inspection  of  the  cases 
of  medicine,  and  the  contents  thereof,  furnished  by  the  plaintiff  and  the  de- 
fendants, respectively,  has  reached  the  conclusion  that  one  is  a  close  and  in- 
tentional imitation  of  the  other;  and  that,  by  reason  of  the  similarity  between 
the  boxes  externally,  *'the  arrangement  and  number  of  the  bottles  of  oint- 
ment, medicator,  pamphlet,  and  labels  on  the  bottles,  and  inside  the  cover  of 
the  box,"  there  is  danger  that  the  public  will  be  misled,  and  that  persons  in- 
tending to  purchase  the  plaintiff's  preparations  may  be  induced  to  purchase 
the  defendants^  instead.  We  see  no  reason  to  question  or  disturb  this  finding 
of  fact.  It  is  one  which,  in  the  nature  of  things,  must  depend  largely  on  an 
ocular  examination  of  the  original  article  and  its  alleged  infringement,  and 
the  printed  evidence  in  the  case  is  sufficient  and  ample  to  sustain  the  judge's 
finding. 

We  also  concur  with  the  learned  judge's  disposition  of  the  second  question 
above  referred  to.  A  large  part  of  the  evidence  offered  by  the  (tefendants 
tended  to  show  that  the  defendant  Beatson  J.  Bell  had  actually  been  tlie  man- 
ager of  the  plaintiff  corporation,  or  its  predecessor  of  a  similar  name,  and  that, 
therefore,  he  was  justified  in  describing  himself  as  such  manager  in  his  sub- 
sequent business  operations.  But  such  evidence,  even  if  taken  as  true,  would 
not  establish  anything  further  than  that  said  defendant  bad  been  the  business 
manager  of  such  corporation.  The  testimony  shows  that  said  defendant  while 
in  the  employ  of  pkdntiff  had  to  do  with  book-Iieeping,  general  management 
of  finances,  engagement  and  discharge  and  direction  of  traveling  salesmen 
and  other  employes,  and  attending  to  the  corporation's  advertising.  The  busi- 
ness and  financial  department  of  such  a  corporation  as  the  plaintiff,  while,  of 
course,  impoi-tant,  is  necessarily  not  its  most  essential  branch ;  it  is  rather  an 
adjunct  to  the  main  purpose  of  its  formation.  It  does  not  appear  that  said 
defendant  had  anything  to  do  with  the  management  of  the  laboratory,  or  the 
preparation  of  any  of  the  remedies  or  medicine  prepared  by  the  Humphreys 
Homeopathic  Medicine  Company.  For  this  reason  it  is  not  a  truthful  state- 
ment for  Mr.  Bell  to  describe  himself  as  "late  manager  of  the  Humphreys  Spe- 
cific Medicine  Company."  As  Judge  Daly  remarks  in  his  opinion:  "But 
with  that  branch  of  the  business  on  which  alone  the  reputation  of  the  com- 
pany depended,  the  compounding  of  medicines  and  putting  up  of  specifics,  he 
had  no  concern  whatever,  as  Doctor  Humphreys,  the  president  of  the  company 
and  the  originator  of  the  system  of  specifics,  had  exclusive  charge  of  it."  A 
decision  of  Judge  Dugro  at  the  special  term  of  the  superior  court  (Colton  v. 
Deane^  Daily  Reg.  Feb.  14, 1887)  is  in  point  in  the  present  discussion.  That 
was  an  action  brought  for  an  injunction  against  a  woman  who  described  her- 
self, in  business  advertisements,  as,  "Colton's  late  assistant."  It  seems  that 
the  duties  actually  performed  by  said  woman  were  not  the  assisting  of  the 
dentists  in  extracting  teeth,  but  only  in  the  administration  of  gas  under  in- 
structions from  the  operator;  and  the  plaintiff  therein  testified  that  this  serv- 
ice could  be  performed  by  any  child  after  an  experience  of  a  couple  of  weeks. 
The  learned  judge  remarked :  " Colton's  business  consisted  in  extracting  teeth 
with  the  aid  of  gas.  The  extraction  of  teeth  was  the  main  work.  This  re- 
quired a  dentist,  and  for  this  work  he  had  several  dentists  in  his  employ.  The 
work  of  Miss  Wolfsbruck  was  such  as  required  very  slight  experience,  for  it 
seems  the  menial  servant  sometimes  did  it.  Colton's  business  establishment 
was  well  known  throughout  the  community  as  a  place  where  teeth  would  be 
painlessly  extracted.  And,  by  holding  herself  forth  to  the  public  as  *  Colton's 
late  assistant,'  Miss  Wolfsbruck  was  impliedly  claiming  that  she  had  assisted 
at  said  establishment  in  the  extraction  of  teeth,  while  such  was  not  in  fact  her 
duty  in  said  place."    This  case  in  the  superior  court  was  closely  analogous 
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in  principle  to  tbe  case  at  bar,  and  I  concur  with  the  views  of  the  learned 
judge  there  expressed.  There,  as  in  the  present  case,  a  permanent  injunction 
was  granted  against  the  use  of  the  false  designation  or  description.  The  judg- 
ment appealed  from  should  be  attirmed»  with  costs. 

Allen  and  Bookstavee,  JJ.,  concur. 


In  re  Bull. 
(Common  Pleas  of  New  York  City  and  County^  General  Term.    May  18, 1888.) 
1.  Wills— Capacitt  to  Make— Submission  to  Jury. 

The  validity  of  a  will  being  contested  upon  the  ground  of  want  of  mental  capacity 
in  the  testator,  It  is  proper  to  submit  to  the  jury,  in  addition  to  the  issue  of  sanity, 
the  question  whether  the  testator,  at  the  time  of  the  execution  of  the  paper  pro- 
posed as  his  will,  knew  the  contents  thereof,  and  understood  what  disposition  was 
therein  made  of  bis  property.^ 
8.  Same — Capacity  to  Make— Condition  before  and  after  Execution. 

In  such  case  an  instruction  that  *Hhe  only  point  of  time  to  he  looked  at  by  the 
jury  at  which  the  capacity  of  the  testator  is  to  be  tested,  is  that  when  the  will  was 
executed,  ^  while  abstractly  correct  should  not  be  given,  because  misleading,  as  his 
capacity  before  and  after  the  time  of  the  execution  of  the  will  would  be  material  to 
detenmne  what  such  capacity  was  at  the  time  of  such  execution.^ 
8.  Tbiai/-<)bjbgtion8  to  Eyidenob— Waiyeb  by  Agreement. 

Where  parties  agreed  in  the  beginning  of  a  trial  that  they  would  not  object  to 
evidence  taken  under  a  commission,  except  as  noted  on  the  return,  and  one  party 
has  himself,  under  such  agreement,  introduced  illegal  testimony,  he  will  not  be  al- 
lowed, on  appeal,  to  object  to  the  incompetency  of  the  testimony  or  the  adverse  party 
admitted  under  said  agreement. 

4.  Same— Instbuotions— Matters  Previously  Charged. 

The  court  having  fully  instructed  the  jury  as  to  the  law  upon  a  particular  ques^ 
tion.  it  is  not  error  to  refuse  an  instruction  upon  the  same  question,  although  cor- 
rectly propounding  the  law. 

5.  Appeal— Review — Sufficiency  of  Evidence. 

The  evidence  upon  an  issue  being  conflicting,  the  court  will  not  set  aside  the  ver- 
diet  on  the  ground  that  it  is  contrary  to  the  evidence. 

Appeal  from  trial  term. 

Argued  before  Larremore,  C.  J.,  and  Bookstaver  amd  Allen,  J  J. 

Weeks  <&  Forster,  for  appellants.     Hoppin  <&  Talbot,  for  respondent. 

Larremore,  0.  J.  This  proceeding  was  begun  in  the  surrogate's  court 
of  the  county  of  New  York  on  the  petition  of  Edward  Kendrick,  who  was 
named  as  executor  in  a  paper  purporting  to  be  the  last  will  and  testament  of 
Henry  C.  Bull,  deceased,  to  have  said  paper  duly  admitted  to  probate  as  such 
will.  Objections  to  said  probate  were  filed  by  some  of  the  next  of  kin  of  said 
deceased,  and  the  issues  thereupon  arising  were  transmitted  to  this  court,  un- 
der the  statute  in  such  case  made  and  provided,  for  trial  at  a  trial  term  thereof. 
From  the  linding  of  the  jury  upon  such  trial,  and  an  order  denying  the  mo- 
tion for  a  new  trial,  this  appeal  is  taken.  Although  the  record  is  very  vo- 
luminous, the  issues  themselves  are  simple.  The  only  questions  which  the 
trial  judge  submitted  to  the  jury  were  the  following:  Firnt,  at  the  time  of 
the  execution  of  the  paper  propounded  as  the  will  of  Henry  G.  Bull,  was  he 
of  sound  mind,  memory,  and  understanding,  and  competent  to  make  a  will? 
Second,  at  the  time  of  the  execution  of  the  said  paper,  did  Henry  G.  Bull 
know  the  contents  thereof,  and  understand  what  disposition  was  made  of  his 
property?  The  jury  found  against  the  proponents,  and  for  the  contestants, 
upon  both  of  these  questions,  and  we  see  no  reason  why  the  verdict  should  be 
disturbed.  It  would  be  difficult  to  find  a  clearer  illustration  than  is  afforded 
by  the  present  case  of  the  familiar  rule  that  an  appellate  court  will  not  inter- 

^See  note  at  end  of  case. 
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fere  with  the  finding  of  a  jury  upon  conflicting  evidence,  where  the  actual 
questions  involved  were  fairly  presented. 

As  to  the  first  of  these  questions, — the  direct  question  of  testamentary  ca^ 
pacity, — ^there  is  certainly  an  abundance  of  evidence,  both  of  experts  and  or- 
dinary witnesses,  to  sustain  the  verdict.  Physicians  who  liad  examined  the 
deceased,  and  were  acquainted  with  him,  give  it  as  their  opinion  that,  at  the 
time  the  paper  in  question  was  executed,  he  was  mentally  incapable  of  mak- 
ing a  will,  and  they,  in  common  with  non-proresaional  witnesses,  state  many 
facts  and  circumstances  which,  if  true,  tend  strongly  to  substantiate  their 
judgment. 

In  regard  to  the  evidence  in  support  of  the  second  question,  the  learned 
counsel  for  the  appellant  certainly  has  misconceived  its  force  and  legal  effect. 
Indeed,  he  argues  that  the  question  whether  the  deceased  knew  the  contents 
of  the  will,  or  understood  the  disposition  it  made  of  his  property,  should  not 
have  been  submitted  to  the  jury  at  all,  but  should  have  been  passed  upon  by 
the  court  as  a  pure  question  of  law.  This  contention  is  based  upon  the  fact 
that  Mr.  Kendrick,  the  executor  named  in  said  will,  testitied  that  ihe  will 
was  read  over  to  the  deceased  before  he  signed  it,  and  that  said  deceased  knew 
and  comprehended  its  contents,  and  that  the  testimony  of  such  witness  has 
not  been  impeached  or  directly  contradicted.  Undoubtedly,  in  the  trial  of  an 
action,  if  an  unimpeached  witness  testifies  unequivocally  as  to  material  facts, 
and  no  conflict  of  evidence  arises  froQi  the  testimony  of  other  witnesses,  or 
from  the  very  nature  of  the  circumstances  attending  tlie  transactions  in  ques- 
tion, the  court  is  bound  to  direct  a  verdict  in  accordance  with  the  bare  testi- 
mony of  a  single  witness.  But  that  is  far  from  being  this  case.  Here  a  con- 
flict of  evidence  is  produced  by  the  very  nature  of  things.  The  proponent 
produces  a  single  witness,  who  swears  that  the  decetised  was  familiar  witli 
and  understood  the  contents  of  a  paper  at  a  certain  time.  The  contestants, 
in  reply,  offer  witnesses  who  testify  that,  at  or  about  the  time  in  question,  the 
deceased  was  in  such  an  enfeebled  mental  condition  that  lie  could  not  have 
comprehended  any  matters  of  business,  whether  communicated  orally  or  in 
writing,  and  therefore  that  the  testimony  of  the  witness,  whether  intentionally 
or  not  on  his  part,  was  necessarily  false.  This,  certainly,  raises  a  very  ma- 
terial conflict  of  evidence,  upon  which,  as  upon  the  other  question  above  re- 
ferred to,  the  finding  of  the  jury  must  be  accepted.  The  two  questions  of 
fact  upon  which  the  jury  passed,  though  they  were  separately  submitted,  are 
closely  related,  and  it  is  hardly  conceivable  that  the  jury  could  have  found 
that  Heury  C.  Bull  did  not  have  testamentary  capacity,  and  yet  was  able  to 
understand  and  appreciate  the  legal  significance  of  the  paper  lie  signed. 

Counsel  for  appellant  also  relies  upon  several  other  alleged  errors,  and  a  few 
of  them  may  be  briefly  discussed.  It  is  claimed  that  witnesses  for  the  con- 
testants, who  were  not  experts,  were  erroneously  allowed  to  give  their  opin- 
ions upon  the  general  mental  and  physical  condition  of  the  deceased  about 
the  time  of  the  execution  of  the  alleged  will.  This,  certainly,  would  have 
amounted  to  serious  error  if  the  stipulation  had  not  made  a  special  and  par- 
ticular rule  of  evidence  for  the  present  proceeding.  While  laymen  may  de- 
scribe the  acts  or  words  of  a  person,  and  so  far  express  their  opinions  as  to 
characterize  the  acts  or  words  themselves  as  rational  or  irrational,  yet  the 
courts  have  never  gone  so  far  as  to  allow  ordinary  witnesses  to  give  their 
opinions  upon  the  general  question  of  a  person's  sanity  or  insanity.  These 
objectionable  questions  were  ail  asked  and  answered  in  the  testimony  taken  on 
commission  in  the  state  of  Illinois.  (Counsel  for  proponent  stated  early  in  the 
case  that  he  intended  to  take  no  objections  except  those  which  appear  noted 
on  the  return  to  the  commissions.  C!ounsel  for  the  contestants  stated  that, 
with  that  understanding,  he  would  not  make  any  objections  to  any  interroga- 
tory unless  an  objection  appeared  noted  on  the  return,  except  for  special  n^a- 
sona  to  be  satififactory  to  the  court.    Under  this  agreement  both  parties  pro- 
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ceeded  through  the  trial,  and  much  incompetent  evidence  was  admitted  on 
both  sides,  because  no  objections  thereto  were  noted  on  tlie  return  to  the 
commissions.  The  evidence,  the  admission  of  which  counsel  for  the  propo- 
nents now  claims  to  be  error,  came  into  the  case  under  the  operation  of  this 
rule,  and  it  would  certainly  be  the  height  of  injustice  to  allow  him  to  take 
advantage  of  such  a  point  upon  appeal,  especially  as  he  himself,  under  the 
same  stipulation,  introduced  and  got  the  benefit  of  the  opinions,  as  to  the 
testamentary  capacity  of  Henry  G.  Bull,  of  many  witnesses  called  by  himself 
who  were  not  experts. 

The  court  also  refused  to  charge  a  number  of  requests  submitted  by  propo- 
nents' counsel,  but  we  think  that  the  charge  of  the  judge  itself  fairly  pre- 
sented all  the  issues,  and  covered  the  whole  ground.  It  has  been  repeatedly 
held  that  a  judge  is  not  bound  to  adopt  a  version  of  the  law  submitted  by 
counsel,  but  that  be  may  state  the  rules  governing  the  case  in  his  own  Ian* 
guage,  and  the  only  question  is  as  to  the  accuracy  and  correctness  of  such 
statement.  Many  of  the  propositions  which  the  counsel  requested  the  j  udge  to 
charge  were  clearly  erroneous,  and  some  of  the  othera,  though  true  enough  in 
themselves,  were  immaterial  and  unnecessary.  It  would  have  been  abso- 
lutely immaterial,  for  instance,  for  the  court  to  charge  the  abstract  proposi-  . 
tion  that  '*all  persons,  except  idiots,  lunatics,  and  those  who  were  non  compos 
mentis 9  of  lawful  age,  are  competent  to  make  a  will,  be  their  understanding 
ever  so  weak.''  This  statement  is  undoubtedly  good  law,  but  the  general 
truth  conveyed  by  it  had  been  particularly  applied  in  the  present  case  by  the 
judge's  charge  on  the  specific  facts  here  involved.  Also  as  to  the  fourth  re- 
quest to  charge  "that  the  only  point  of  time  to  be  looked  at  by  the  jury  at 
which  the  capacity  of  the  testator  is  to  be  tested,  is  that  when  the  will  was 
executed. "  The  court,  in  our  judgment,  very  properly  refused  to  charge  the 
proposition  in  that  precise  form.  Doubtless,  as  the  counsel  for  the  proponent 
intended  it  to  be  understood,  it  is  a  correct  statement  of  the  law.  Provided 
a  testator  is  sane  at  the  time  of  making  his  will,  it  is  immaterial  if  he  were 
insane  just  before  and  just  after  that  time.  But  the  jury  are  not  to  be  pre- 
cluded from  considering  the  admitted  fact  that  a  person  was  non  compos  men- 
tis immediately  before  and  immediately  after  the  execution  of  a  paper  pur- 
porting to  be  a  will,  when  they  come  to  determine  the  question  whether  he 
had  testamentary  capacity  at  the  precise  moment  when  the  paper  was  exe- 
cuted. This  request,  in  the  naked  form  in  which  it  was  submitted,  was 
therefore  well  calculated  to  mislead  an  average  jury  as  to  their  power  and 
duty.  We  have  examined  the  other  exceptions  in  the  case,  and  find  that  none 
of  them  were  well  taken,  and  we  do  not  think  it  is  necessary  to  comment  upon 
any  of  them  other  than  those  already  considered.  The  order  appealed  from 
should  be  affirmed,  with  costs. 

Allen  and  Bookstaveb,  JJ.,  concur. 

NOTE. 

Wills— Testamentart  Capacity.  The  real  point  in  issue  is  testamentary  capacity 
or  incapacity  at  the  precise  date  of  the  transaction.  The  condition  of  testator's  mind 
before  and  after  executing  the  will  is  only  important  as  it  tends  to  show  the  condition 
of  his  mind  at  the  exact  time  of  the  execution.  Chrlsman  v.  Cbrisman,  (Or.)  18  Pac. 
Rep.  6;  Shaver  v.  McCarthy,  (Pa.)  5  Atl.  Rep.  614;  Estate  of  Dalrymple,  (CaL)  7  Pac. 
Rep.  906;  In  re  Dunham's  WiU,  1  N.  Y.  Supp.  120. 

An  instruction  that  testator  had  testamentary  capacity  if  he  had  full  and  intelligent 
knowledge  of  his  property,  of  those  entitled  to  his  bounty,  and  of  the  nature  of  his  acta, 
and  that  ne  need  not  be  capable  of  making  contracts,  and  doing  business  generaUy,  doea 
not  caU  for  too  high  a  degree  of  capacity.  Meeker  v.  Meeker,  (Iowa.)  87  N.  w.  Rep. 
778;  Delaney  v.  City  of  Salina,  (Kan.)  9  Pac.  Rep.  271.  See,  also,  HoDan  v.  Piquette, 
(Mich.)  17  N.  W.  Rep.  797;  Cline  v.  Lindsey,  (Ind.)  11  N.  E.  Rep.  441. 

The  fact  that  a  testator  was  under  the  inlluenee  of  intoxicating  Uquor  at  the  time  of 
executing  his  will  does  not  of  itself  destroy  testamentary  capacity.  In  re  Convey's 
Will,  (Iowa,)  2  N.  W.  Rep.  1064;  nor  that  he  was  addicted  to  the  morphine  habit,  Frost 
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V.  Wheeler,  (N.  J.)  12  Atl.  Rep.  612;  or  believed  In  BplritualiBin,  Otto  v.  Doty,  (Iowa,) 
15  N.  W.  Rep.  578.  Mere  Insane  delusions  of  a  testator  will  not  render  his  will  invalid, 
In  re  Cole's  WUL  (Wis.)  5  N.  W.  Rep.  846;  Rloe  v.  Rice,  (Mich.)  19  N.  W.  Rep.  182; 
Rioe  V.  Rice,  (Mich.)  15  N.  W.  Rep.  545,  unless  such  delusions  affect  the  wilL  In  re 
Stewart,  (Wis.)  23  N.  W.  Rep.  883;  In  re  Cole's  Will,  supra;  Society  v.  Price,  (111.)  5 
N.  £.  Rep.  136.  The  fact  that  a  testator  believed  in  the  exercise  of  unnatural  powers 
by  others  does  not  justly  an  assumption  that  he  was  incompetent  to  make  a  will. 
Schildnecht  v.  Rompf  s  Ex'rs,  (Ky.)  4  S.  W.  Rep.  235.  Extreme  physical  debility  does 
not  negative  testamentary  capacity,  Stoutenburgh  v.  Hopkins,  (N.  J.)  12  Atl.  Rep.  689; 
Chrisman  v.  Chrismaa,  (Or.)  18  Pao.  Rep.  6;  nor  does  old  age,  Chrisman  v.  Chrisman, 
9upra;  nor  feeble  health,  when  it  is  not  shown  that  testator's  mind  was  affected  there- 
by, Blake  v.  Rourke,  (Iowa,)  88  N.  W.  Rep.  892.  Unsound  mind  produced  by  disease 
does  not  necessarily  render  one  incompetent  to  make  a  will.  He  may  still  have  a  dis- 
posing mind.  Freeman  v.  Basley,  (111.)  7  N.  E.  Rep.  656.  Loss  of  memory  destroys 
testamentary  capacity,  Lamb  v.  Lamb,  (ind.)  5  N.  E.  Rep.  171 ;  but  mere  impairment  of 
memo^  does  not,  Bice  v.  Hill,  (111.)  13  N.  E.  Rep.  286;  In  re  Silverthorn's  Will,  (Wis.) 
82  N.  w.  Rep.  287,  and  note ;  nor  do  mere  eccentricities  and  peculiarities,  Schneider  v. 
Manning,  (111.)  12  N.  E.  Rep.  267;  nor  the  fact  that  the  testator  was  suffering  from  epi- 
lepsy. In  re  Lewis'  Will,  (Wis.)  7  N.  W.  Rep.  829.  An  order  appointing  a  guardian  for 
a  man  is  not  evidence  that  he  lacks  testamentary  capacity.  Rice  v.  Rioe,  (Mioh.)  15  N. 
W.  Rep.  546;  Slinger  v.  Calverly,  (Wis.)  37  N.  W.  Rep.  236. 

As  to  evidence  held  insufficient  to  show  testamentary  Incapacity,  see  In  re  Blakely's 
Will,  (Wis.)  4  N.  W.  Rep.  887;  Fraser  v.  Jennison,  (Mich.)  8  N.  W.  Rep.  882:  Eddey's 
Appeal,  (Pa.)  1  AtL  Rep.  426;  Hoskins  v.  Hoskins,  (Ky.)  7  S.  W.  Rep.  546:  SchUdnecht 
V.  Kompf's  Ex'rs,  (KJr.)  4  8.  W.  Rep.  235;  In  re  Buckley's  WilL  2  N.  Y.  Supp.  24.  As 
to  what  evidence  is  aaxnissible  on  that  issue,  see  In  re  Brown's  Will,  (Minn.)  35  N.  W. 
Rep.  726.  For  evidence  sufficient  to  call  for  an  issue  to  try  testator's  sanity,  see  Appeal 
of  Ulmer,  (Pa.)  12  Atl.  Rep.  686;  In  re  Weil,  1  N.  Y.  Supp.  9L 


KoDDiNO  V.  Kane  et  dL 
iCcmrrum  Pleas  of  New  York  City  and  County,  General  Term,    May  18, 1888.) 

Jui>OE— Expiration  of  Tbbm— Right  to  Hear  Pending  Cause. 

Under  Code  Civil  Proc.  N.  Y.  S  52.  providing  that  in  case  of  the  death,  sickness, 
or  other  disability  of  an  officer  before  whom  a  proceeding  has  been  commenced, 
where  the  law  does  not  expressly  provide  for  a  continuance  thereof,  such  prooeed- 
inff  may  be  continued  before  his  successor;  and  Laws  N.  Y.  1882,  c.  410,  $  1390,  pro- 
viding that  no  suit  before  a  district  court  shall  abate  by  reason  of  the  vacancy  in 
office  of  the  justice  thereof,  but  his  successor  shall  proceed  to  hear,  determine,  and 
give  judgment  therein,— a  justice  of  such  court  has  no  jurisdiction  to  decide  a  case 
after  his  term  of  office  has  expired,  the  evidence  in  which  was  taken  before  him 
during  his  term,  though  the  parties  consent  thereto. 

Appeal  from  district  court;  Henry  P.  McGowan,  Judge. 
Action  by  Bertha  Eodding  against  Terence  Kane  and  others  to  recover  the 
possession  of  land.     Judgment  for  plaintiff,  and  defendants  appealed. 
J,  W.  Cowan,  for  appellants.     B.  C.  Chettoood,  for  respondent. 

Per  Curiam.  In  the  month  of  December,  1887,  the  Hon.  Henry  P.  Mo 
GowAN,  then  justice  of  the  Ninth  judicial  district  court,  issued  a  precept  in 
summary  proceedings  for  the  possession  of  land  claimed  to  belong  to  Bertha 
Bodding,  and  occupied  by  Terence  Kane  and  others  as  squatters.  Issue  was 
joined  on  the  28th  of  December,  1887,  and  the  testimony  was  closed  on  that 
day,  and  the  case  was,  by  consent  of  the  parties,  adjourned  to  January  4, 1888, 
for  the  submission  of  briefd.  The  Hon.  Henry  P.  McGowan  ceased  to  be 
justice  of  the  Ninth  district  court  at  the  close  of  the  year  1887  by  reason  of 
the  expiration  of  his  term  of  office.  On  the  5th  of  January,  1886,  the  late 
justice  assumed  to  decide  this  case  in  favor  of  the  petitioner,  and  signed  a 
final  order  awarding  possession  of  the  premises  to  her,  and  delivered  the  or- 
der to  the  clerk  or  deputy  of  the  Ninth  district  court.  The  question  thus  pre- 
sented is  whether,  in  a  summary  proceeding,  the  justice  instituting  the  same 
has  any  authority  or  jurisdiction  to  determine  the  case,  and  sign  a  final  order 
after  the  expiration  of  his  term  of  office. 

Section  26  of  the  Code  of  Civil  Procedure  relates  to  special  proceedings  be- 
fore a  judge  of  a  court  of  record,  and  not  to  district  courts.    Section  52  of  the 
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€ode  provides  that  in  case  of  the  death,  sickness,  resignation,  removal  from 
office,  absence  from  the  county,  or  other  disability  of  an  officer  before  whom 
the  special  proceeding  has  been  instituted,  where  no  express  provision  is  made 
by  law  for  a  continuance  thereof,  it  may  be  continued  before  the  officer's  suc- 
cessor. But  this  does  not  give  the  former  officer  a  right  to  continue  a  pro- 
ceeding commenced  before  him  during  his  term  of  office  after  his  term  of  of- 
fice has  expired.  Section  2246  of  the  Code  provides  that,  at  the  time  of  join- 
ing issue,  a  justice  of  the  district  court,  or,  in  his  absence,  the  clerk,  may,  by 
consent  of  the  parties,  make  an  order  transferring  the  cause  for  trial  to  a  dis- 
trict court  of  an  adjoining  district;  and  section  1390  of  the  consolidation  act 
(chapter  410,  Laws  1882,)  provides:  "Xo  process,  suit,  judgment,  execution, 
or  proceeding  had  before  either  of  the  courts  held  by  either  of  the  said  justices 
shall  abate  or  be  discontinued  by  reason  of  the  death,  removal  from  office,  or 
vacancy  in  office  of  any  justice,  but  the  respective  successors  in  office  of  the 
said  justices  shall  proceed  to  hear,  try,  determine,  and  give  judgment  in  and 
upon  the  same,  and  upon  all  matters  and  things  pending  before  and  undecided 
by  their  predecessor  in  office,  with  the  same  powers,  jurisdiction,  and  author- 
ity as  their  predecessors  had."  From  this  section  it  is  clear  that  Ex-JusUce 
MdGowAN  had  no  authority  to  act  in  this  case  after  the  expiration  of  his  term 
of  office.  It  is  too  well  settled  to  need  the  citation  of  authorities  that  the  con- 
sent of  parties  cannot  confer  jurisdiction  where  none  exists,  and  therefore  the 
consent  of  the  parties  cannot  avail  the  petition  in  this  case,  and  that  the  order 
was  null  and  void.    The  order  must  therefore  be  reversed,  with  coats. 


Egberts  o.  Freeborn. 
{Common  Pleas  of  New  York  Ctty  and  County,  General  Term.    May  18, 1888.) 

LA17DLORD  Ain>  TbNANT— PaILURB  OF  TENANT  TO  Re  PA  IK— FINDING  OP  ReFERBB. 

In  an  action  against  the  executrix  of  a  deceased  tenant  for  breach  of  an  agree- 
ment to  repair  the  leased  premises,  the  only  evidence  as  to  the  condition  of  the 
building  at  the  beginning  of  the  lease  was  his  own  general  statement  that  it  was 
good.  The  injury  complained  of  was  principally  the  rotting  of  wood-work,  caused 
by  refining  sugar  within  the  building ;  but  how  much  of  it  was  caused  by  defend- 
ants intestate,  and  how  much  by  the  previous  tenant,  was  not  shown.  Numerous 
witnesses  testified  that,  while  the  building  was  in  bad  repair  at  the  termination  of 
the  lease,  it  was  as  ^ood  as  at  the  beginning.  The  referee  allowed  the  whole  bill 
for  labor  and  material  necessary  to  refit  the  building  for  use,  while  it  was  evident 
that  some  of  the  injury  was  caused  by  defacement  of  floors  and  walls  by  the  fasten- 
ing of  machinery  thereto  by  the  previous  tenant.  Held,  that  the  finding  of  the  ref- 
eree was  not  justified  by  the  evidence. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Richard  S.  Roberts  against  Cora  G.  Freeborn,  executrix  of  the 

last  will  and  testament  of Freeborn,  on  a  covenant  to  repair  leased 

premises.  The  judgment  on  the  report  of  the  referee  was  for  plaintifl  for  the 
sum  of  $913.47,  and  defendant  appealed. 

Argued  before  Larbkmoke,  C.  J.,  and  Bookstaver  and  Allen,  JJ. 

W,  8.  Poor,  for  appellant.     Goodrich,  Deady  c&  Piatt,  for  respondent. 

Larremore,  C.  J.  It  is  evident  that  the  crucial  question  to  be  settled  at 
the  beginning  of  the  trial  in  this  action  was,  what  was  the  condition  of  the 
premises  in  question  at  the  time  of  the  original  letting  thereof  to  defendant's 
intestate,  on  or  about  the  1st  day  of  February,  1874?  Plaintiff  certainly  could 
not  claim  that  the  lessee  was  bound  to  put  them  into  any  better  condition 
than  when  he  originally  took  them.  The  lease  required  the  defendant  to  re- 
store the  building  to  its  original  condition;  and  the  determination  of  what 
this  original  condition  was,  must  be  the  essential  test  by  which  to  try  any 
claim  that  the  plaintiff  may  assert.  The  referee  has  found  that  the  building 
was  materially  damaged  during  Mr.  Freeborn's  tenancy,  and  has  reported  in 
plaintiff's  favor  for  what  he  estimates  to  be  the  amount  of  such  damage.    In 
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my  opinion,  the  weight  of  evidence  was  stiongly  ngalnst  such  finding,  and  it 
is  the  duty  of  the  court,  even  on  appeal,  to  interfere  with  it,  and  reverse  the 
judgment.  The  only  evidence  in  the  case  tending  to  substantiate  plaintiff's 
claim  is  his  own,  and  that  is  of  the  most  general  character.  He  testifies  that, 
when  the  lease  was  made  to  Freeborn,  "the  walls  of  tlie  building  were  in  per- 
fect condition,  and  so  was  the  fioor.  The  windows  and  beams  were  also  in 
perfect  order."  The  plaintiff  does  not  pretend  to  be  an  expert  builder,  and 
the  only  aid  which  the  court  has  in  determining  what  he  intended  to  convey 
by  the  phrase  "perfect  condition"  is  his  own  definition  at  folio  43.  "I  mean 
by  *  perfect  condition '  the  condition  in  which  the  building  was  left  at  the 
time  of  the  failure  of  the  bankrupt  firm  of  Breck  &  Schemerhorn.  *  *  * 
When  this  lease  was  made,  the  premises  were  in  the  same  condition  as  when 
left  by  Breck  &  Schemerhorn."  The  other  witnesses  called  by  plaintiff  had 
never  seen  or  examined  the  building,  so  far  as  the  record  shows,  until  long 
after  the  lease  to  Mr.  Preeborn  was  made;  so  that,  as  above  stated,  the  only 
testimony  upon  which  plaintiff  can  rely  as  to  the  original  condition  of  the 
building  is  bis  own  bare  assertion  that  the  walls,  floors,  windows,  and  beams 
were  in  perfect  order.  To  rebut  this,  a  number  of  witnesses  for  the  defend- 
ant testified  directly  that  the  premises  were  in  substantially  as  good  condi- 
tion at  the  time  of  the  surrender  of  the  premises,  in  1879,  as  they  were  when 
the  lease  was  made,  in  1874.  They  are  corroborated  by  many  facts,  the  truth 
of  which  the  plaintiff  would  be  obliged  to  concede.  The  premises  had  been 
occupied  "since  somewhere  about  1860  or  1865"  continuously  as  a  sugar  re- 
finery. When  Mr.  Freeborn  took  the  lease,  in  1874,  it  was  after  a  previous 
firm  of  sugar  refiners  had  failed,  and  he  continued  such  business;  and,  as  it 
seems,  though  it  is  not  expressly  stated,  acquired  the  machinery  and  fixtures 
alieady  in  the  building  which  bad  been  used  by  such  insolvent  firm.  It  ap- 
peal's by  the  testimony  of  both  plaintiff's  and  defendant's  witnesses  that  the 
general  condition  of  the  fioors  throughout  the  building,  at  the  termination  of 
Mr.  Freeborn's  tenancy,  was  rotten.  One  of  plaintiff's  expert  witnesses  tes- 
tifies as  follows:  "The  floors  were  in  bad  condition,  and  a  great  many  of  the 
beams  were  in  bad  condition,  which  made  it  necessary  to  take  them  out,  es- 
pecially in  the  South-Street  side.  Some  of  the  beams  were  rotten,  and  some 
not  quite  strong  enough ;  that  is,  they  should  have  been  taken  out,  and  re- 
placed by  new  ones;  that  is,  I  mean  they  were  saturated  by  this  stuff  that 
comes  out  of  barrels,  and  water-soaked. "  Damages  occasioned  by  the  rott- 
ing of  floors  are  certainly  not  to  be  included  among  those  on  account  of  which 
a  landlord  may  claim  under  the  tenant's  covenant  to  repair.  Hotting  is  usu- 
allv  the  work  of  time;  and  if,  in  the  present  instance,  it  was  superinduced  by 
"this  stuff*"  being  the  overflow  or  drippings  from  the  tanks  and  receptacles 
used  in  sugar  refining,  the  presumption  is,  if  there  be  any  presumption  about 
the  matter  in  default  of  direct  evidence,  that  more  of  such  deterioration  by 
rotting  took  place  during  the  fourteen  years  of  use  as  a  sugar  refinery,  from 
1860  to  1874,  than  during  the  five-years  continuation  of  such  use  by  Mr. 
Freeborn,  from  1874  to  1879.  In  regard  to  certain  openings  and  holes  in  the 
floors,  made  necessary  for  the  insertion  of  machinery  and  the  passage  of  belts, 
there  can  be  no  doubt  that  many,  if  not  all,  of  the  same  existed  at  the  time  of 
the  making  of  this  lease.  Defendant's  witnesses  who  were  acquainted  with 
the  building  in  1874  are  unanimous  on  this  point;  and  the  plaintiff  himself 
admits  it.  Many  of  the  implements  of  machinery  were  necessarily  set  into 
the  floor,  and  screwed  down  and  fastened  there,  and  their  removal  would,  in 
the  nature  of  things,  leave  certain  marks  and  defacements.  Tliere  are  other 
points  that  might  be  cited  which  additionally  corroborate  defendant's  conten- 
tion that  the  building  was  not4n  "perfect  condition,"  in  the  absolute  sense 
of  that  phrase,  in  1874,  and  that  it  was  then  in  very  much  the  same  state  as 
when  surrendered  by  defendant's  intestate  at  the  expiration  of  his  lease.  But 
enough  has  been  said  to  show  that  plaintiff's  bare,  uncorroborated  generaiiza- 
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tion  as  to  the  condition  of  the  premises  at  the  time  of  the  original  letting 
should  have  been  disregarded,  because  clearly  against  the  weight  of  evidence. 
It  is  also  apparent  that  this  fundamental  error  resulted  in  what  would  be  a 
very  serious  practical  injustice  if  this  judgment  were  allowed  to  stand.  The 
plaintiff  testified  that,  after  the  defendant's  intestate  left  the  premises,  he 
paid  the  sum  of  ^918.47  for  a  carpenter's  bill  to  put  the  premises  into  good 
and  tenantable  condition.  He  repudiates  the  idea  that  any  of  this  money  was- 
expended  in  permanent  alterations,  and  in  converting  the  building  from  a 
sugar  refinery  into  a  warehouse.  But,  even  on  his  own  theory  that  this  sum 
covered  merely  the  cost  of  putting  the  building  into  an  ordinary  tenantable 
condition  for  general  purposes,  it  is  evident  that  the  defendant  is  charged 
with  a  large  amount  in  excess  of  what  could  possibly  be  his  just  liability. 
The  referee  allowed  the  carpenter's  bill  in  its  entirety,  but  this  covered  th& 
whole  price  for  labor  and  materials  necessitated  by  the  rotting  of  the  floors 
and  beams,  and  by  the  cutting  up  and  defacement  of  floors  on  account  of  the 
insertion  therein  and  attachment  thereto  of  machinery  and  utensils  of  the  re- 
finery, which  had  l>een  made  long  before  Mr.  Freeborn  oversaw  the  premises. 
The  effect  of  it  would  be  to  compel  defendant  to  pay  the  whole  cost  of  carpen- 
ter's work  required  to  restore  the  building  to  the  condition  it  was  in  in  1860, 
before  it  had  ever  been  used  as  a  sugar  refinery.  It  is  true  that  the  carpenter 
himself  testifies  that  this  bill  of  his  covered  only  the  repairs  made  necessary  by 
the  damage  to  the  building  occurring  during  Mr.  Freeborn's  tenancy.  This, 
besides  being  as  general  in  its  character  as  plaintiff's  own  testimony,  is  neces* 
sarily  pure  inference.  I  cannot  see  that  such  testimony  has  any  other  effect 
than  to  show  bias  on  the  part  of  the  witness.  He  was  not  acquainted  with  the 
condition  of  the  building  at  the  time  of  the  malcing  of  the  lease  in  1874,  and 
therefore  any  opinion  upon  that  subject  which  he  expresses  is  founded  on  mere 
hearsay.  As  above  shown,  the  entire  carpenter's  bill  paid  by  the  plai  ntiff  has 
been  allowed  by  the  referee  without  any  deduction;  and  there  is  no  evidence 
in  the  case  which  would  enable  us,  even  if  we  were  so  disposed,  to  reduce  the 
judgment.  No  facts  are  given  tending  to  show  how  much  of  the  damage  to 
the  floors  and  beams  is  atfribu table  to  the  rotting  thereof  before  Mr.  Free- 
born's tenancy  began,  and  the  defacements  of  the  building  by  reason  of  its 
original  fitting  up  as  a  sugar  refinery,  and  how  much  of  such  damage  can  be 
properly  held  to  have  been  occasioned  during  Mr.  Freeborn's  tenancy.  This- 
error,  which  is  embodied  in  the  seventh  finding  of  fact  of  the  referee's  report, 
is  in  itself  sufficient  to  necessitate  a  new  trial.  But  on  such  trial  it  is  to  be 
desired  that,  in  addition  to  requiring  succinct  and  specific  evidence  of  the  state 
of  the  floors  and  beams  at  the  beginning  of  Freeborn's  tenancy,  similar  evi- 
dence be  insisted  upon  as  to  the  condition  of  the  walls  at  the  same  time.  The 
only  testimony  on  this  point  on  the  present  trial  was  that  of  the  plaintiff  him- 
self, and  consisted  of  the  same  vague  and  general  statements  which  he  gave 
in  regard  to  the  floors.  At  least  two  of  the  defendant's  witnesses  testified 
that  the  east  wall  of  the  building  was,  in  1874,  warped,  out  of  plumb,  and  in 
a  dangerous  condition.  Plaintiff's  witnesses  testified  that  in  1879,  at  the  ter- 
mination of  this  lease,  the  building  was  in  such  a  condition  that  they  were 
afraid  It  would  be  condemned  if  brought  to  the  notice  of  the  inspector  of  build- 
ings. There  is  nothing  in  the  case  to  show  that  this  dangerous  condition  of 
the  east  wall  had  been  produced  since  the  commencement  of  Freeborn's  ten- 
ancy, except  the  statements  of  the  plaintiff  above  alluded  to.  In  my  judg- 
ment, the  weight  of  evidence  on  this  point  is  almost  as  clearly  against  plain- 
tiff's contention  as  on  the  other,  in  regard  to  the  floors  and  beams.  Tlie 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.  • 

Allen  and  Bookstaver,  JJ.,  concur. 
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MtJHB  V.  City  op  New  York. 
(Common  Pleas  of  New  York  City  cmd  Cmmttm,  (General  Term.    June  7, 1888.) 

NbGLIGKNCB— CONTRIBUTOBT  NeOLIOBNCH— WhAT  AMOUNTS  TO. 

In  an  action  against  the  city  of  New  York  for  injuries  received  in  falling  from  the^ 
draw  of  Harlem  bridge,  through  the  alleged  negliffenoe  of  defendant,  it  appeared 
that  at  9  o'clock  p.  m.,  while  the  bridge  was  well  Ughted,  policemen  and  gate-keep- 
ers at  their  places,  plaintiff,  not  heeding  the  warning  whistle  nor  shouts  of  police- 
men, walked  on  the  draw  before  it  commenced  to  turn,  and,  while  it  was  turning, 
stepped  off  at  the  further  end,  and  fell  into  the  river.  The  gate  at  the  stationary 
part  of  the  bridge  was  dosed  before  the  draw  turned,  but  he  did  not  see  it,  nor 
know  that  the  draw  was  turning,  nor  did  he  look  or  listen  for  signals.  He  could 
have  safely  remained  on  the  draw  until  it  turned  back  to  its  place.  Plaintiff  waa 
well  acquainted  with  the  bridge,  and  knew  the  draw  was  liable  to  turn  at  any  time. 
Heldj  that  a  verdict  for  defendant  was  properly  directed,  as  the  injury  was  the  re- 
sult of  plaintiff's  negligenoe.' 

Appeal  from  trial  term;  Van  Hoksen,  Judge. 

Action  by  John  Muhr  against  the  mayor,  etc.,  of  the  city  of  New  York,  for 
personal  injuries.     Verdict  directed  for  defendant,  and  plaintiff  appealed. 
Argued  before  Larremore,  C.  J.,  and  Allen  and  Bookstaver,  J  J. 
Louis  J,  Grant,  for  appellant.     David  /.  Dean,  for  respondent. 

BooKSTAYER,  J.  On  the  argument  it  was  admitted  by  the  counsel  on  both 
sides  that  there  wa?  no  conflict  of  evidence  on  any  material  point  in  the  case. 
On  the  15th  of  January,  1887,  at  about  9  o'clock  in  the  evening,  the  plaintiff 
was  crossing  the  Harlem  bridge,  going  northward,  to  bis  home  in  Mott  Haven. 
While  the  plaintiff  was  on  the  draw,  the  signal  was  given  to  open  the  bridge, 
and  the  gates  on  the  stationary  part  of  the  bridge  at  both  ends  of  the  draw 
were  closed,  and  the  draw  began  to  move.  The  plaintiff  was  then  within  15 
or  20  feet  of  the  north  end  of  the  draw, — he  says,  walking  fast,  the  defend- 
ants' witnesses  say  running,  to  get  on  the  northern  end  of  the  bridge  towards 
his  home.  When  he  reached  the  end  of  the  draw,  he  says  he  fell  from  it  into 
the  river.  Defendants'  witnesses  say  he  got  on  the  northerly  end  of  the  sta- 
tionary part  of  the  bridge,  and  fell  from  that.  He  says  he  did  not  hear  any 
whistle  blown ;  that  he  was  not  paying  any  attention  to  it,  whether  it  was  or 
not.  He  did  not  see  the  police  officer  nor  the  gate-keeper,  altliough  both  were- 
there  on  the  stationary  part  of  the  bridge.  He  did  not  see  the  lamp,  nor 
whether  it  was  lit  or  not,  because  he  was  going  home  in  a  hurry.  He  saw 
lights  on  the  bridge,  and  also  many  people,  but  did  not  notice  whether  the 
gates  on  the  north  end  of  the  bridge  were  shut  or  not.  It  was  proved  that 
the  bridge  was  thoroughly  lighted  by  electric  lights,  and  that  the  night  was 
clear.  He  was  seen  by  the  policeman  stationed  on  the  bridge,  and  also  by  the 
gate-keeper,  both  of  whom  were  standing  on  the  northern  stationary  part  of 
the  bridge.  He  was  then  walking,  and  15  feet  from  the  end  of  the  draw.  As 
it  commenced  to  move,  he  started  to  run,  and  the  policeman  shouted  to  him 
to  stand  back,  and  also  made  a  pass  at  him  with  his  club  in  the  endeavor  to- 
pnsh  him  back  on  the  draw,  where  he  would  have  been  safe.  Plaintiff  has, 
for  some  years,  lived  near  the  bridge,  and  daily  worked  within  sight  of  it,  and 
he  says  that,  "from  having  seen  the  bridge  open,  he  knew  it  was  apt  to  be 
opened  at  any  moment." 

It  is  as  much  the  duty  of  the  plaintiff  to  show,  either  by  direct  testimony, 
or  by  facts  and  circumstances  by  which  it  may  be  reasonably  inferred,  that  he 
was  himself  free  from  negligence,  as  to  establish  the  fact  that  defendants  were 
guilty  of  negligence.    It  is  true  that  plaintiffs  in  negligence  actions  seldom 

'  As  to  when  it  is  proper  to  direct  a  verdict  for  defendant  in  actions  for  negligence, 
and  tiie  province  of  the  court  and  jury  in  determining  negligence,  see  Barnes  y.  Bowden, 
(Fa.)  12  Atl.  Rep.  8M,  and  note;  Harder  v.  Railroad  Co..  post^  70,  and  note.  As  ta> 
what  constitutes  contributory  negligence  in  the  use  of  defective  highways,  see  Fox  v. 
Village  of  Fort  Edward,  1 N.  T.  Supp.  81,  and  note. 
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fail  to  do  this,  and  hence  diHinissals  on  this  ground  are  rare;  but  when  a  case 
arises  on  uncontradicted  evidence,  requiring  the  court  to  dismiss  the  com- 
plaint, or  direct  a  verdict,  it  is  its  duty  to  do  so.  While  the  defendants  are 
bound  to  keep  ttieir  streets  and  bridges  in  such  repair  that  one  may  pass  along 
them  in  safety,  without  being  on  the  constant  lookout  for  dangerous  places, 
yet  if  one,  in  consequence  of  not  looking,  steps  over  the  edge  of  the  sidewalk, 
and  falls  or  is  injured,  he  cannot  recover.  According  to  plaintiff's  own  testi- 
mony, he  walked  on  the  draw  of  the  Harlem  bridge,  which  he  knew  was  liable 
to  be  opened  at  any  moment,  without  looking  around  to  see  whether  it  was 
about  lo  be  opened  or  not.  He  paid  no  attention  to  the  warning  whistle,  nor 
to  the  shouts  of  the  policeman.  Although  the  bridge  was  well  lighted,  and 
the  night  was  not  dark,  he  failed  to  see  that  the  gates  were  closed  on  the  end 
of  the  bridge  he  was  approaching.  He  also  failed  to  observe  that  the  draw 
was  in  motion.  In  fact,  according  to  his  testimony,  he  exercised  no  caution 
whatever  in  crossing  what  he  knew  was  a  place  where  some  care  was  needed. 
If,  on  the  other  hand,  we  assume  the  testimony  offered  by  the  defendants  to 
be  the  true  version  of  the  occurrence,  then  be  was  equally  guilty  of  negligence 
in  attempting  to  get  off  the  draw  while  it  was  in  motion,  in  disregard  of  the 
warning  of  the  policeman.     In  either  case  he  cannot  recover. 

Nor  do  we  think  there  was  any  negligence  proven  on  the  part  of  the  de- 
fendants. The  only  fact  which  could  in  any  way  be  construed  into  negli- 
gence on  their  part  is  that  the  gates  at  the  southerly  end  of  the  bridge  were 
not  closed  when  plaintiff  went  upon  the  draw.  It  does  not  appear  how  long 
he  had  been  upon  it,  nor  how  long  it  would  take  him  to  cross  it.  At  any  rate, 
the  fact  of  his  being  upon  the  draw  when  It  was  opened  was  not  the  proxi- 
mate cause  of  the  injury.  Had  he  chosen,  he  could  have  remained  on  it  until 
it  was  closed  again,  with  perfect  safety.  This  he  did  not  choose  to  do,  but, 
because  he  wus  in  a  hurry  to  get  home,  he  attempted  to  get  on  the  northerly 
€nd  of  the  bridge  while  the  draw  was  in  motion,  taking  on  himself  the  peril 
of  the  act,  or  else  walked  off  in  sheer  heedlessness.  The  defendants  having 
placed  gates  on  both  ends  of  the  stationary  part  of  the  bridge,  and  persons  m 
oharge  to  close  them  when  the  draw  was  about  to  be  opened,  and  these  per- 
sons having  apparently  done  that  duty  in  this  case,  it  cannot  be  possible  tliat 
the  defendants  were  guilty  of  negligence  in  not  having  put  up  gates  at  the 
ends  of  the  draw,  to  prevent  reckless  persons  from  walking  off.  The  judgment 
Bhould  be  affirmed,  with  costs. 


MoPherson  v.  SairrH. 
(Supreme  Cowt%  General  Tcmi,  First  Department    June  19, 1888.) 

Specific  Perfobmanob— When  Enforced — Sufficibnot  of  Vendob's  Titlb. 

In  an  action  by  vendor  against  vendee  for  specific  performance,  plaintlff^s  title 
was  derived  through  devise  to  executors  and  trustees,  with  power  to  sell  either 
publicly  or  privately.  All  the  estate  was  bequeathed  in  trust  to  be  divided  among 
testator's  children  and  their  heirs,  with  the  clause,  ^and  if  either  of  my  daughters 
shall  die  without  lawful  issue,  or  leaving  issue  which  shall  not  attain  the  age  of  21 
*  years,  and  without  issue. "  then  to  be  divided  among  his  other  children.  The  testa- 
tor died  in  1817,  and  in  1829,  all  the  daughters  having  lawful  issue,  minors,  the  trus- 
tees, through  a  third  person,  conveyed  one-third  of  the  real  estate  to  each  daughter 
and  her  husband,  there  being  no  sale,  but  the  transaction  appearing  from  the  deeds 
to  be  a  shift  to  free  the  land  of  the  trust,  and  bar  the  contingent  remainder.  It 
did  not  appear  but  that  one  of  the  daughters  might  have  had  issue  dying  under  the 
age  of  21  leaving  issue  to  take  as  remainder-man.  Held  that^  the  title  being  open 
to  question,  peiiormance  should  not  be  enforced.^ 

Case  submitted  upon  agreed  statement  of  facts. 

1 A  bill  to  compel  the  specific  performance  of  a  contraot  is  an  applioatioa  to  the  sound 
discretion  of  the  court,  and  such  performance  will  not  be  decreed  when,  for  any  reason, 
it  would  be  inequitable.  Bloke  v.  Flaharty,  (N.  J.)  U  AtL  Rep.  128,  and  note;  Sullivan 
T.  Jennings,  (IT  J.)  Id.  101;  Appeal  of  Bank,  (Pa.)  S  AtL  Eep.  838,  and  note. 
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On  June  16,  1887,  the  plaintiff,  John  R.  McPherson,  by  written  contract, 
sold  to  defendant,  Du  Bois  Smith,  certain  real  estate  in  New  York  city.  Be- 
coming doubtf al  as  to  McPberson^s  title.  Smith  refused  to  receive  the  deed 
and  pay  the  purchase  money.  By  agreement,  the  questions  in  difference  were 
submitted  to  the  general  term  for  decision. 

Argued  before  Van  Britnt,  P.  J.,  and  Bartlett  and  Maoomber,  J  J. 

Marsh,  Wilson  &  Wallis,  for  plaintiff.    Fred  W.  HmrUhs,  for  defendant. 

Macobiber,  J.  The  defendant  refused  to  take  the  deed  of  the  two  lots 
sold  to  him  by  the  plaintiff  on  the  ground  that  the  title  was  not  marketable. 
It  appears  from  the  submission  papers  that  the  plaintiff  derived  his  title  by 
several  mesne  conveyances,  as  to  one  of  said  lots,  from  Jeanet  Clarke,  a 
widow,  one  of  the  three  daughters  of  James  B.  Smith.  The  plaintiff's  title 
to  the  other  lot  was  derived  by  several  intermediate  conveyances  from  Matthew 
St.  Claire  Clarke  and  Anna  B.  Clarke,  his  wife;  the  latter  being  another  of  the 
daughters  of  James  B.  Smith,  and  Matthew  St.  Claire  Clarke  being  a  son-in« 
law,  and  the  executor  and  trustee  under  the  will  and  codicil,  of  James  B. 
Smith.  The  testator  left  another  daughter,  Elizabeth  C,  who,  after  the  tes- 
tator'B  death,  married  one  Joseph  Duncan.  James  B.  Smith,  the  testator, 
died  in  1817,  leaving  a  will,  and  codicil  thereto,  by  which  he  appointed  four 
executors  and  trustees,  of  whom  said  son-in-law  Matthew  St.  Claire  Clarke 
was  one,  and  James  Boorman  was  another.  These  trustees,  or  their  survivor 
or  survivors,  were  clothed  by  the  will  with  power  to  sell  the  testator's  real 
estate,  in  their  discretion,  at  public  or  private  sale;  but  they  held  certain  por- 
tions of  the  estate,  of  which  the  two  lots  mentioned  above  formed  a  part,  in 
trust  for  the  benefit  of  the  said  three  daughters  during  life,  with  remainder 
over  The  twelfth  paragraph  of  the  will,  among  other  things,  provided  as 
follows:  "And  if  either  of  my  daughters  shall  die  without  lawful  issue,  or 
leaving  issue  which  shall  not  attain  the  age  of  twenty-one  years,  and  without 
issue,  then  the  share  or  portion  of  my  said  daughter,  after  the  death  of  her 
husband,  or  if  there  be  no  husband  living  at  her  death,  shall  go  and  be  divided 
among  my  other  children,  share  and  share  alike,  and  to  their  issue  in  case  of 
the  death  of  either  of  them,  share  and  share  alike,  such  issue  to  take  the  por- 
tion that  would  have  belonged  to  his,  her,  or  their  father  or  mother. ''  At 
the  time  of  the  conveyances  to  the  three  daughters  hereinafter  mentioned, 
namely,  December  26,  1829,  they  each  had  children  living,  but  none  of  them 
had  attained  the  age  of  21  years.  On  the  last-mentioned  day  the  two  surviv- 
ing trustees  under  the  will,  viz.,  the  son-in-law  Matthew  St.  Claire  Clarke 
and  James  Boorman,  conveyed  the  real  estate  of  the  testator  in  the  city  of 
New  York,  including  these  two  lots  in  question,  to  Bobert  Dyson,  in  which 
deed  the  widow  and  the  son,  James  C.  B.  Smith,  and  wife,  and  Anna  B. 
Clarke,  the  wife  of  the  trustee  of  that  name,  and  Elizabeth  C.  Duncan  and 
her  husband,  Joseph  Duncan,  joined,  for  the  expressed  consideration  of  $64,- 
710.59.  On  the  same  day  three  deeds  were  executed  by  Dyson :  one  to  the 
widow,  Jeanet  Clarke,  covering  one  of  the  lots  in  question,  for  the  expressed 
consideration  of  $21,573.18;  the  second,  to  said  trustee  Matthew  St.  Claire 
Clarke  and  his  wife,  Anna,  conveying  another  portion  of  the  property,  in- 
cluding the  other  lot  in  question,  for  the  expressed  consideration  of  621,614.56; 
the  thini,  to  Joseph  Duncan  and  his  wife,  Elizabeth,  for  the  expressed  con- 
sideration of  $21,522.90, — thus  conveying  to  the  life-tenants  and  their  hus- 
bands all  the  real  estate  which  had  been  conveyed  to  Dyson  by  the  surviving 
trustees.  It  appears,  therefore,  that  Dyson  was  a  mere  conduit  to  pass  tlie 
title  out  from  under  the  trusts  imposed  by  the  will,  so  far  as  it  relates  to  the 
execution  of  it  in  behalf  of  the  heirs  of  the  three  daughters,  and  to  place  it  in 
the  hands  of  the  life-tenants.  The  aggregate  sum  of  the  three  amounts  re- 
cited in  the  conveyances  as  having  been  paid  to  Dyson  is  exactly  equal  to  the 
amount  recited  as  paid  by  Dyson  in  the  deed  conveying  the  property  to  him. 
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The  four  deeds  were  placed  on  record  at  the  same  time,  about  a  year  after 
their  date. 

In  this  transaction  the  rights  of  thegrandcliildren  seem  not  to  have  entered 
into  the  contemplation  of  the  parties.  Each  of  the  children  of  the  testator 
had  children  of  his  or  her  own,  and  there  was  at  least  a  possibility,  if  not  a 
probability,  that  these,  too,  under  the  will,  would  ultimately  become  inter- 
ested in  their  grandfather* s  estate.  If  any  of  them  attained  their  majority, 
their  interest  would  become  absolute.  When  the  property  was  conveyed  to 
the  daughters  and  their  husbands,  their  children  were  all  minors,  except  that 
one  daughter  had  not  then  been  maiTied.  As  it  is  pointed  out  in  the  brief 
aubmitted  by  the  counsel  for  the  defendant,  it  is  not  improbable  that  she 
might  have  a  child  years  after  this  partition  of  her  f  ather^s  estate.  Such  child 
might  in  time  have  issue  just  before  attaining  the  age  of  21  years.  Under 
the  testator's  will,  such  issue  would  be  entitled  to  take  as  remainder-man. 
Less  than  59  years  have  elapsed  since  this  voluntary  partition.  It  is  not  a 
violent  supposition  that  one  of  the  testator's  daughters  should  have  given 
birth  to  a  child  in  1889;  that  such  daughter  should  have  died  in  childbirth  in 
1859,  leaving  a  child ;  and  that  such  grandchild  of  the  testator,  having  reached 
bis  majority  in  1880,  should  have  a  cause  of  action  as  remainder-man  against 
the  very  lots  in  question.  The  purchaser  upon  a  judicial  sale  has  the  right 
to  acquire  a  good  aud  marketable  title.  A  title  open  to  a  reasonable  doubt  is 
not  a  marketable  one;  and  the  court  cannot  make  it  one  by  passing  upon  an 
objection  depending  on  a  disputed  question  of  fact,  or  a  doubtful  question 
of  law,  in  the  absence  of  the  party  in  whom  the  outstanding  right  is  vested. 
Fleming  v.  Bumham,  100  N.  Y.  1,  2  N.  E.  Kep.  905;  Jordan  y.Poillon,  77 
N.  Y.  518.  Such  would  be  the  serious  objection  to  the  title  of  the  lands  in 
question,  except  for  those  provisions  of  the  will  which  permitted  the  trustees 
to  sell,  either  at  public  or  private  sale,  and  thus  convey  a  good  title  to  the 
premises.  This  power  of  sale  would  be  a  complete  answer  to  the  apparent 
claim  made  by  the  defendant,  provided  the  record  of  the  title  in  the  plaintiff 
was  of  such  a  character  as  not  necessarily  to  raise  a  legal  doubt  of  its  validity. 
It  is  true,  as  the  Revised  Statutes  provide,  (7th  Ed.  p.  2183,  §  66:)  "No  per- 
son who  shall  actually  and  in  good  faith  pay  a  sum  of  money  to  a  trustee, 
which  the  trustee,  as  such,  is  authorized  to  receive,  shall  be  responsible  for 
the  proper  application  of  such  money  according  to  the  trust,  nor  shall  any 
right  or  title  derived  by  him  from  such  trustee,  in  consideration  of  such  pay- 
ment, be  impeached  or  called  in  question  in  consequence  of  any  misapplica- 
tion by  the  trustees  of  the  moneys  paid. ''  This  statute  was  a  departure  from 
the  common-law  rule,  but  It  did  not  go  into  effect  until  a  few  days  after  the 
date  of  the  conveyances  above  mentioned;  and  whether  or  not  the  rights  of 
the  parties  are  to  be  determined  by  the  rule  under  the  statute  or  the  rule  at 
common  law  it  may  not  be  profitable  to  consider.  But  whether  under  the 
one  or  the  other,  the  record  presents  a  case,  as  it  seems  to  me,  where  the  pur- 
chaser is  directly  notified  that  the  transaction  between  the  trustees  and  the 
life-tenants  was  not  a  sale  made  in  good  faith  in  pursuance  of  the  terms  of 
the  will.  From  the  record  before  us  a  legal  presumption  would  arise  that 
Dyson  was  not  a  purchaser  except  for  the  mere  purpose  of  acting  as  the  agent 
of  the  trustees  and  of  the  life-tenants  to  divert  the  property  from  the  pur- 
poses designed  by  the  testator.  What  the  deceased  intended  to  do  in  case  of 
a  sale  was  that  the  property  should  be  actually  sold,  and  the  moneys  realized 
therefrom  held  under  the  obligations  imposed  upon  the  trustees  by  the  terms 
of  the  will.  This,  to  my  mind,  appears  as  conclusively  as  ii  oral  evidence  had 
actually  been  given  to  the  effect  that  such  was  the  fraudulent  purpose  of  the 
parties  to  the  original  conveyances,  and  that  the  subsequent  grantee  had  been 
informed  of  that  fact  by  word  of  mouth.  This  conclusion  receives  strong 
corroboration  in  the  fact  that,  upon  the  face  of  the  deed  from  the  trustees  to 
Dyson,  one  of  them,  Mr.  Boorman,  while  assisting  in  the  diversion  of  the 
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property,  receiyed  no  part  of  the  consideration.  The  conveyance  contains 
this  singular  statement  as  to  the  consideration:  *'Faid  to  Matthew  St.  Claire 
Clarke,  one  of  the  parties  of  the  first  part,  the  receipt  whereof  the  said  Mat- 
thew doth  hereby  sole  acknowledge,''  etc.  It  is  probable  that  the  testator's 
grandchildren  and  their  descendants,  who  seem  to  be  scattered  throughout 
Pennsylvania,  Illinois,  and  the  District  of  Columbia,  may  never  have  learned 
of  the  terms  of  their  grandfather's  will,  and  it  is  possible  that  such  ignorance 
may  continue  for  such  a  length  of  time  that  in  some  way  or  other  the  rights 
•of  their  descendants  may  be  barred.  But  of  this  we  have  no  positive  assur- 
Anoe;  but,  on  the  contrary,  there  is  a  possibility  that  the  descendants  of  the 
testator  may  yet  appear,  and  claim  the  property,  as  has  been  pointed  out  above. 
Under  such  circumstances,  a  reasonable  doubt  arises  as  to  the  title  which  the 
plaintiff  may  give,  and  hence  the  defendant  ought  not  to  be  compelled  by 
process  of  law  to  complete  his  purchase. 
Judgment  is  accordingly  ordered  for  the  defendant,  with  costs. 

Van  Brunt,  P.  J.,  and  Babtlstt,  J.,  concur. 


In  re  Livinoston  Sportsmen's  Ass'n. 
{Supreme  Courts  Special  Term,  Monroe  County,    Jane,  1888.)^ 

CoBPORATiONS— Dissolution— Whbn  Decrbbd— Social  Clubs. 

In  proceedings  to  dissolve  an  incorporated  sporting  club  it  appeared  that  it  owned 
real  and  personal  property  worth  more  than  12,000,  and  owed  no  debts;  that  it  orig- 
inally consisted  of  45  members,  15  of  whom  remained,  9  of  these  beinff  in  favor  of 
dissolution,  and  6  opposed;  that  annual  dues  were  its  only  source  of  income;  that 
there  was  no  capital  stock,  as  such,  but  the  rights  and  privileges  of  the  members 
were  c^nal;  that  the  club  was  organised  on  the  ** tontine**  pnnolpla  Held,  that 
under  Code  Ciyil  Proc.  N.  Y.  §  2429,  proyidiug  that,  before  making  final  order  dis- 
solving a  corporation,  the  court  must  be  satisfied  either  that  the  corporation  is  in- 
solvent^ or  that  dissolution  is  for  the  interest  of  the  stockholders,  and  not  injurious 
to  public  interests,  the  condition  of  the  corporation  did  not  warrant  its  dissolution. 
Gooe  Civil  Proc.  c.  17,  tit.  11,  providing  for  and  regulating  proceeding^  for  the  dis- 
solution of  corporations,  does  not  apply  to  a  social  club  organized  as  a  corporation. 

On  application  for  final  order. 

This  is  an  application  for  a  final  order  in  proceedings  for  the  dissolution  of 
the  Livingston  Sportsmen's  Association,  and  for  the  appointment  of  a  receiver 
of  its  property. 

Strang  A  Doty,  for  petitioners.    L,  O.  Reed,  contra. 

Adams,  J.  The  petitioners  base  their  proceedings  upon  the  provisions  of 
title  11,  c.  17,  Code  Civil  Proc.  The  method  there  prescribed  for  obtaining 
the  relief  sought  appears  to  have  been  literally  followed;  and  it  only  remains 
for  the  court  to  say,  upon  the  facts  presented,  whether  or  not  it  shall  order 
the  dissolution  asked  for  in  the  petition.  Before  discussing  this  proposition, 
it  will  be  well  to  refer  to  some  of  the  more  important  facts,  concerning  which 
there  appears  to  be  little  or  no  dispute.  It  seems  that  the  Livingston  Sports- 
men's Association  was  duly  incorporated  in  August,  1876,  under  the  provis- 
ions of  chapter  267  of  the  Laws  of  1875,  entitled  "An  act  for  the  incorporation 
of  societies  or  clubs  for  certain  lawful  purposes,"  and  the  acts  supplementary 
thereto  and  amendatory  thereof.  Prior  to  its  incorporation  the  association 
existed  under  the  same  name,  and  had  acquired  about  81*400  in  money,  which 
was  transferred  to  the  new  organization.  With  this  money  some  real  estate 
was  purchased  upon  the  shore  of  Conesus  lake,  where  aclul>-house  was  erected, 
and  other  improvements  were  made;  so  that,  at  the  time  this  proceeding  was 
commenced,  it  appears  that  the  association  was  the  owner  of  real  and  personal 
property  of  the  value  of  more  than  $2,000.  This  property  is  free  from  incum- 
brances of  any  kind,  and  there  are  no  debts  existing  against  the  club.  It  fur- 
ther appears  that,  at  the  time  of  its  incorporation,  the  association  consisted 
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of  45  members,  of  whom  15  remain;  the  others  having  ceased  to  become  mem* 
bers  by  reason  of  death,  resignation,  or  failure  to  pay  dues  and  assessments. 
Of  the  members  there  remaining,  nine  are  in  favor  of  a  dissolution,  and  six 
are  opposed;  and  of  those  favoring  the  dissolution  several  are  so  situated  as 
to  be  practically  unable  to  enjoy  the  privileges  of  the  association.  The  annual 
dues  of  each  member  are  five  dollars,  which  f  u  rnishes  the  only  source  of  regular 
income  to  the  club ;  small  assessments  being  resorted  to  in  c^ise  the  ann  ual  dues 
prove  insufficient  for  the  purposes  of  the  association.  There  are  no  stockhold- 
ers and  no  capital  stock,  as  such,  but  the  rights  and  privileges  of  the  members 
are  equal,  and  the  constitution  provides  that  whenever,  for  any  reason,  a  per* 
son  ceases  to  be  a  member,  his  interest  in  the  property  shall  be  vested  in  the 
association.  There  are  many  other  facts  found  by  the  referee,  but  the  fore- 
going are,  perhaps,  sufficient  to  enable  the  court  to  furnish  a  satisfactory  rea^ 
son  for  the  disposition  which  it  finds  itself  compelled  to  make  of  this  motion. 
It  will  be  seen,  by  a  reference  to  the  provisions  of  section  2429  of  the  Code 
of  Civil  Procedure,  that,  before  making  its  final  order,  the  court  must  be  sat- 
isfied cither  that  the  corporation  is  insolvent,  or  else  that  it  is  for  the  interest 
of  the  "stockholders,"  and  not  injurious  to  public  interests,  that  a  dissolution 
should  be  decreed.  It  is  not  contended  that  the  association  is  in  any  other 
than  a  perfectly  solvent  condition,  and  it  is  difficult  for  me  to  perceive  upon 
what  theory  it  can  be  said  that  it  is  for  the  interests  of  all  the  stockholders 
or  members  to  order  a  dissolution.  It  may  be  that  the  payment  of  the  an- 
nual dues  and  assessments,  trifiing  as  they  are,  proves  spmewhat  annoying 
and  even  onerous  to  the  members  who  derive  no  corresponding  benefit  from 
the  association.  If  so,  it  is  an  easy  matter  for  them  to  relieve  themselves  from 
the  burden,  without  compelling  a  very  respectable  minority  to  give  up  the  priv* 
ileges  which  they  seem  to  esteem  so  highly,  and  for  the  enjoyment  of  which 
they  have  paited  with  their  money.  Again,  it  appears  that  this  association 
was  organized  upon  what  is  termed  the  "tontine"  principle,  which  confers- 
upon  the  remaining  members  rights  and  privileges  which  it  is  difficult  to  esti- 
mate in  dollars  and  cents.  It  must  be  assumed  that  the  petitioners  joined  the 
association  with  full  knowledge  of  the  fact  that  those  members  who  survived 
the  others  would  enjoy  such  additional  rights  and  privileges;  and  it  is  not  at 
all  improbable  that  the  minority  were  induced  to  join,  or  to  continue  their 
membership  down  to  the  present  time,  by  reason  of  this  very  attractive  feat* 
ure  of  the  organization.  If,  therefore,  this  may  be  treated  as  one  of  the  cor- 
porations contemplated  by  the  provisions  of  the  Code  upon  which  this  pro- 
ceeding is  based,  what  satisfactory  reason  can  be  urged  for  its  dissolution? 
The  organization,  in  some  considerable  degree  at  least,  still  answers  the  end 
for  which  it  came  into  being;  and  other  and  stronger  reasons  than  those  as- 
signed should  be  presented  to  the  court  in  order  to  justify  its  interference, 
even  at  the  request  of  a  majority  of  its  members.  Lafond  v.  Deems,  81  ^NT. 
Y.  507.  I  am  quite  inclined  to  the  opinion,  liowever,  that  it  was  not  the  de- 
sign of  the  legislature  to  embrace  associations  of  this  character  within  the 
operation  of  the  statute  in  question.  It  will  appear,  upon  investigation,  that 
the  present  statutory  provisions  are  the  outgrowth  of  an  act  designed  to  af- 
fect insurance  companies  only.  See  Laws  1814,  c.  172,  and  Laws  1817,  c. 
146.  At  the  time  of  the  revision,  the  acts  referred  to  were  so  enlarged  in 
their  scope  as  to  include  other  bodies  politic,  (3  Kev.  St.  p.  467,  §§  58-65;)  and 
these  sections  were  in  return  repealed  by  the  act  of  1880,  the  provisions  of  the 
Code  being  substituted  in  lieu  thereof.  As  thus  revised  and  amended,  the 
statute  obviously  was  designed  to  affect  corporations  organized  for  purposes  of 
trade,  business,  and  profit  and  not  those  of  a  social  character.  To  illustrate: 
Sections  2419 and  2420  refer  to  "stockholders,"  "trustees,"  and  "directors;" 
and  although,  by  the  amendment  of  1884,  the  title  "member"  was  made  in- 
terchangeable with  that  of  "stockholder,"  yet  the  business  feature  of  the  stat- 
ute remains;  and  it  is  still  provided  by  section  83  of  the  Revised  Statutes, 
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which  was  unrepealed  hj  the  act  of  1880,  that  the  surplus  remaining. in  the 
hands  of  the  receiver  after  paying  debts  and  expenses  shall  be  distributed 
among  the  "stockholders'*  of  the  corporation.  1  am  not  unmindful  of  the 
contention  of  counsel  that,  in  construing  this  statute,  which  speclQcalJy  ex- 
cludes certain  corporations  from  its  operation,  it  should  be  held  to  be  inclu- 
sive of  all  others;  and  yet  it  must  be  borne  in  mind  that  when  this  statute 
was  first  enacted,  and  certain  corporations  were  expressly  excluded  from  its 
operation,  which,  with  a  single  exception,*  are  the  same  as  those  specified  in 
section  2431  of  the  Code,  (see  3  Rev.  St.  p.  472,  §  91,)  the  act  of  1875.  under 
which  this  association  was  incorporated,  did  not  exist;  and  this  fact  of  itself 
furnishes  a  satisfactory  reason  for  not  excluding  from  its  application  *' socie- 
ties or  clubs  for  certain  lawful  purposes, "  as  well  as  those  which  are  men- 
tioned. In  England  there  are  enactments  similar  in  many  of  their  features, 
and  designed  to  attain  the  same  end  as  this  one  of  ours,  which  are  known  as 
the  "Winding-up  Acts;"  and,  as  long  ago  as  1832,  Lord  Chancellor  8t.  Leon* 
ARDS,  in  a  carefully  prepared  opinion,  held  that  a  social  club,  although  an 
"association,"  was  not  such  within  the  meaning  of  those  acts,  which  were 
obviously,  although  not  specifically,  designed  to  apply  to  associations  of  business 
and  profit,  /yi  re  St.  James^  Club,  13  Law  &  £q.  Rep.  589.  This  case  is 
analc^ous  to  the  one  under  consideration,  and  f  araishes  ample  authority,  if 
any  were  needed,  for  my  interpretation  of  the  statute  which  the  petitioners 
invoke.  The  motion  is  therefore  denied,  and  the  proceeding  dismissed;  but, 
under  the  somewhat  peculiar  circumstances  of  the  case,  no  costs  are  imposed. 


Wilson  «.  New  York  Cent.  &  H.  R.  R.  Co. 
{Swpreme  Courtj  General  Term,  Fifth  Department.    January,  1886.) 

L  Railroad  Companies— Temporary  Obstruction  of  Street— Abutting  Owners. 
Laws  N.  Y.  1880.  c.  147,  authorized  defendant  to  construct  an  elevated  road 
through  the  city  of  Rochester,  and  provided  for  the  appointment  of  commissioners 
with  power  to  make  alterations  in  the  width  or  grade  of  streets  crossed  by  such 
road,  or  to  discontinue  portions  thereof.  An  agreement  was  entered  into  by  the 
commissioners  on  behalf  of  the  city  and  defendant  whereby  the  latter  was  made 
liable  to  the  city  for  any  damages  to  which  it  might  be  subjected,  by  such  improve- 
ment, to  any  person  injured  thereby.  The  charter  of  the  city  authorized  it  to  mange 
the  grade  of  its  streets,  but  made  no  provision  for  the  payment  of  damages  to  per- 
sons whose  property  was  damaged  thereby.  Heldy  that  an  action  against  defend- 
ant by  an  adjacent  property  owner  for  damages  arising  from  the  change  of  grade, 
and  the  temporary  closing  of  a  street  during  the  improvement,  could  not  be  main- 
tained, his  land  not  being  actually  taken,  and  no  want  of  care  or  skill  in  performing 
the  work  being  shown.*  ^ 

2.  Constitutional  Law— Titles  op  Laws- Unity  op  Title. 

The  subject  of  an  act  entitled  "An  act  to  provide  for  the  relief  of  the  city  of  Roch- 
ester, and  the  New  York  Central  &  Hudson  River  Railroad  Company  in  said  city, " 
the  jirovisions  of  which  relate  to  the  elevation  of  the  company's  tracks  and  the 
closing,  widening,  and  changing  the  grade  of  streets  when  necessary  to  secure  that 
object,  and  to  the  payment  of  costs  and  expenses  thereof,  is  single,  and  sufficiently 
expressed  in  the  title  thereof,  within  the  requirement  of  the  constitution  that  no 
private  or  local  bill  shall  embrace  more  than  one  subject,  which  shall  be  expressed 
Inthetitle.     .  •'     '  ,     *^ 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  H.  Wilson  against  the  New  York  Central  &  Hudson  River 
Railroad  Company  for  damages  for  lowering  the  grade  of,  and  temporarily  ob- 
structing, a  street  adjacent  to  plaintiff's  lot  in  the  city  of  Rochester.  The  re- 
port of  the  referee  was  in  favor  of  defendant.    Plaintiff  appealed. 

>This  case  was  decided  before  the  publication  of  the  New  York  Supplement  was  com- 
menced, and  is  here  published  to  explain  the  opinion  in  Egerer  v.  RaUroad  Co.,  post,  69. 

*  Respecting  the  rights  of  abutting  owners  where  a  railroad  company  lays  its  tracks 
in  the  streets,  see  Jewett  v.  Railroad  Ck).,  1  N.  Y.  Supp.  123,  and  note;  Railroad  Co.  v. 
Bourne,  (Colo.)  16  Pac.  Rep.  889,  and  note:  Rude  v.  c5ty  of  St.  Louis,  (Mo.)  6  S.  W. 
Kop.  257,  and  note;  Pratt  v.  Railroad  Co.,  (Iowa,)  88  N.  W.  Rep.  666,  and  note. 
v.2N.Y.8.no.2— 6 
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Argued  before  Smith,  F.  J.,  and  Babkeb»  Haioht,  and  Bradley,  JJ. 
William  J.  8herida/nf  for  appellant.    Edward  HarriSf  for  respondent. 

Barker,  J.  The  plaintiff  is  the  half  owner  and  in  the  sole  possession  of  a 
lot  situated  in  the  city  of  Rochester,  40  feet  in  width;  one  front  being  on  the 
east  siile  of  King  street,  and  the  other  being  on  the  west  side  of  Litchfield 
street,  the  streets  running  parallel  with  each  other.  Prior  to  the  alleged 
wrongful  acts  of  the  defendant,  its'tracks,  running  east  and  west  through  the 
city,  crossed  both  of  these  streets  at  grade;  the  plaintiff's  lot  being  located  on 
the  south  side  of  the  road-bed,  and  adjacent  thereto.  The  plaintiff's  premises 
were  used  as  a  coal-yard,  being  fitted  up  with  the  usual  conveniences  for  that 
business;  the  main  entrance  being  on  King  street.  Many  other  streets  in  the 
same  part  of  the  city  were  also  crossed  by  the  defendant's  tracks  at  grade,  and 
had  been  so  used  for  many  years.  In  1B80  (chapter  147)  the  legislature  cre- 
ated a  commission  consisting  of  14  persons,  all  residents  of  the  city  of  lioch- 
ester,  to  act  for  and  in  behalf  of  the  city ;  and  they  were  empowered  to  agree 
with  the  defendant  for  a  change  of  all  or  any  part  of  its  railroad  within  the 
city  limits,  and  to  determine  the  manner  and  means  by  which  any  portion  of 
its  tracks  should  be  carried  over  or  under  any  or  all  of  the  streets  in  the  city, 
and  the  extent  to  which  the  defendant  might  use  or  occupy  any  part  or  portion 
of  the  streets  for  the  crossings  of  the  defendant's  road  in,  under,  or  over  the 
same.  The  commissioners  were  also  empowered  to  make,  or  cause  to  be  made, 
any  such  alterations  in  the  width  or  grade  of  a  street,  lane,  or  alley  in  said 
city,  where  the  same  is  crossed  or  intersected  by  said  railroad,  as  said  com- 
missioners should  deem  proper  or  necessary  to  effect  the  purposes  of  the  act, 
and  to  determine  the  manner  and  means  by  which  said  streets,  lanes,  or  al- 
leys, or  any  them,  shall  be  carried  over,  under,  or  across  the  said  railroad;  to 
discontinue  and  close  up  that  part  or  portion  of  any  street,  lane,  or  alley  in 
said  city  where  the  same,  or  any  of  them,  cross  or  intersect  said  railroad,  on 
such  terms  and  conditions,  with  reference  to  public  convenience,  as  to  the 
commissioners  should  seem  just  and  proper;  to  employ  a  competent  person  to 
inspect  the  performance  of  such  work  in  their  behalf  at  the  expense  of  the  city. 
Thereafter,  maps,  plans,  and  specifications  were  prepared  for  overhead  cross- 
ings over  some  20  streets,  elevating  the  tracks  above  the  then  grade.  At  the 
King-Street  crossing  the  tracks  were  to  be  elevated  four  and  one-half  feet,  and 
the  grade  of  the  road  lowered  six  feet.  Litchfield  street  was  to  be  filled  by  an 
emlmnkment,  and  discontinued  at  the  point  of  intersection.  The  plan  pro- 
posed was  adopted,  and  the  commissioners  and  the  railroad  company  entered 
into  a  contract  in  writing  by  the  terms  of  which  it  was  mutually  agreed  that 
a  change  should  be  made  in  the  grade  of  the  main  line  of  the  defendant's  road 
in  accordance  with  the  maps,  plans,  and  specifications,  and  the  same  were  re- 
ferred to  as  constituting  a  part  of  the  contract;  and  that  between  certain  points 
mentioned,  which  included  more  than  20  streets  then  crossed  by  the  defend- 
ant's tracks,  there  should  be  no  crossing  thereafter  at  grade.  The  agreement 
then  stipulated  how  much  the  track  should  be  elevated  above  the  existing 
grade  at  each  crossing,  and  naming  the  streets  which  should  be  discontinued 
and  filled  by  embankment  at  the  place  of  intersection.  When  necessary,  the 
grade  of  the  street  was  to  be  lowered,  so  that  the  railroad  tracks  would  be  at 
least  12  feet  above  the  grade  of  the  street.  While  the  work  of  lowering  Eling 
street,  and  elevating  the  tracks,  was  being  done,  a  section  of  that  street  was 
fenced  in,  and  traffic  thereon  suspended  for  several  months,  and  access  to  the 
plaintiff's  lot  was  thus  prevented,  and  his  business  interrupted.  The  street 
and  the  sidewalk  in  front  of  the  plaintiff's  lot  were  lowered  six  feet.  For  the 
damages  thus  occurring  to  the  plaintiff,  and  for  those  caused  by  the  filling  in 
and  closing  up  of  Litchfield  street,  this  action  is  prosecuted.  The  evidence 
tended  to  show  that  by  lowering  the  grade  of  King  street,  and  discontinuing 
a  section  of  Litchfield  street,  the  market  value  of  the  plaintiff's  lot  was  di- 
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minisbed*  and  that  he  also  suffered  a  loss  in  consequence  of  the  interruption 
of  his  business.  The  agents  and  servants  of  the  defendant  did  and  performed 
all  the  work  in  making  the  changes  and  improvements,  under  the  direction 
and  superintendence  of  the  engineer  employed  by  the  city.  The  purpose  of 
the  act  was  to  secure  an  elevation  of  the  defendant's  traclis  over  the  streets  in 
the  business  part  of  the  city,  and  thus  protect  the  public  from  the  danger  of 
collision  with  the  defendant's  cars  and  engines,  and  to  facilitate  traffic  on  the 
intersecting  streets.  That  many  advantages  would  accrue  to  the  railroad 
company  in  making  a  change  is  equally  manifest,  and  was  doubtless  contem- 
plated by  the  legislature  as  well  as  by  the  defendant. 

The  act  specially  provided  that  all  the  expenses  incident  to  carrying  out  the 
scheme  of  improvement* should  be  incurred  and  paid  by  the  company,  except 
the  pay  of  the  engineer  employed  by  the  city  to  superintend  the  work;  and 
the  city  was  to  be  indemnified  against  all  costs  and  expenses  arising  from  the 
necessary  widening  or  lowering  the  grade  of  any  street  or  streets  crossed  by 
the  tracks  of  the  defendant.  The  provision  of  the  act  upon  this  subject  is 
found  in  the  third  section,  and  is  as  follows:  '* Nothing  in  this  act  contained 
sliail  be  deemed  to  authorize  the  commissioners  to  subject  the  said  city  to  the 
payment  of  any  portion  of  the  cost  of  the  work  to  be  done  under  the  agree- 
ment for  the  change,  or  under  any  of  the  provisions  of  the  act;  and  if,  by  rei^ 
son  of  the  said  work,  or  anything  done  pursuant  to  the  act,  the  city  shall  be 
subjected  to  the  payment  of  any  damages  or  costs  to  any  person  or  persons, 
corporation  or  corporations,  the  railroad  company  shall  be  liable  therefor  to 
the  city. "  This  provision,  without  any  further  promise  or  undertaking  on  the 
part  of  the  company,  constituted  a  full  and  complete  indemnity  to  the  city  in 
case  the  provisions  of  the  act  providing  for  the  elevating  of  the  tracks  was 
carried  into  execution.  In  the  written  agreement  the  company  specifically 
agreed  to  do  and  perform  all  the  necessary  work  of  lowering  the  grade  of  the 
street  under  the  direction  of  the  proper  city  authorities,  and  to  leave  the  road- 
way and  sidewalks  in  as  good  condition  as  they  were  before  the  change  was 
made.  It  also  promises  to  prosecute  the  work  so  as  to  avoid  all  unnecessary 
obstruction  of  the  streets;  and  the  commissioners  agreed,  in  behalf  of  the  city, 
to  extend  all  reasonable  facilities  and  privileges  in  aid  of  a  rapid  completion 
of  the  work.  No  part  of  the  plaintiff's  lands  were  taken  by  the  railroad  or 
the  city  in  making  any  of  the  improvements  and  changes  on  King  and  Litch- 
field streets;  so  he  has  no  legal  claim  against  either  based  upon  theappropriar 
tion  of  any  of  his  property  for  the  use  of  either  ooiporation.  The  plaintiff's 
claim  for  damages  is  therefore  limited  to  those  which  he  may  have  sustained 
from  the  lowering  of  the  grade  of  King  street,  and  the  obstruction  of  traffic 
while  the  same  was  being  done. 

The  single  question  is  therefore  presented  whether  the  lowering  of  the  grade 
of  King  street  was,  in  a  legal  sense,  in  .view  of  the  provisions  of  the  act  and 
of  the  contract,  the  act  and  determination  of  the  city;  or  was  it  the  independ- 
ent act  of  the  defendant,  done  and  performed  for  its  own  convenience?  If 
the  former,  then  changing  the  grade  of  the  street  was  an  authorized  act  on 
the  part  of  the  city,  and  the  plaintiff's  damages  are  damnum  absque  injuria. 
Our  conclusion  is  that  the  alterations  and  changes  made  in  the  streets  for  the 
purpose  of  facilitating  the  elevation  of  the  defendant's  tracks  may  be  regarded 
as  the  authorized  act  on  the  part  of  the  city,  done  with  the  consent  and  under 
the  direction  of  its  proper  officers.  The  commissioners  determined  the  changes 
which  were  to  be  made,  and  not  the  railroad  company;  the  latter  consenting 
to  reconstruct  its  tracks  in  view  of  the  proposed  change,  and  in  the  manner 
provided  in  the  contract,  and  thus  securing  to  the  public  the  benefit  and  ad- 
vantages of  overhead  crossings.  The  agreement  by  the  defendant  to  indem- 
nify the  city  in  case  expenses  were  incurred  by  widening  or  lowering  the 
grade  of  the  street  did  not  make  the  same  the  act  of  the  company.  There  is 
nothing  in  the  act  or  in  the  contract  conferring  upon  the  company  the  right 


Digitized  by  VjOOQIC 


68  NEW  YORK   SUPPLEMENT.  [Sup.  Ct. 

or  permission  to  change  the  grade  or  fill  up  any  portion  of  the  streets,  nor  do 
the  public  acquire  any  additional  easement  in  either  of  the  streets  in  front  of 
the  plaintiff's  property.  It  is  well  settled,  and  no  longer  admits  of  any  doubt 
or  discussion,  that  where  a  municipal  corporation,  under  a  rightful  authority 
contained  in  its  charter,  grades  or  elevates  a  street,  an  action  will  not  lie,  by 
an  adjoining  owner  whose  lands  are  not  actually  taken,  for  consequential  dam- 
ages to  his  premises,  there  being  no  want  of  care  and  skill  in  the  execution  of 
the  work,  and  no  provision  is  made  in  the  charter  for  the  payment  of  dam- 
ages of  that  character.  RadcUff^s  Ex'rs  v.  Mayor,  4  N.  Y.  195;  Coster  v. 
Mayor,  43  N.  Y.  899.  We  are  unable  to  find  any  provision  in  the  charter  al- 
lowing abutters  damages  for  injury  to  their  property  consequent  upon  change 
of  grade  in  front  of  their  premises,  nor  was  it  suggested  on  the  argument  that 
any  such  provision  existed. 

The  act  of  the  city,  in  closing  up  Litchfield  street  at  the  intersection,  in- 
volves the  same  legiU  question,  and  no  other.  If  the  plaintiff  has  sustained 
any  damages  by  reason  of  the  action  of  the  city  authorities,  they  were  conse- 
quential in  their  nature,  and  too  remote  to  be  the  foundation  of  an  action. 
The  law  presumes  that  the  owner  received  proper  indemnity  and  compensa- 
tion from  the  public  when  the  street  was  originally  laid  out  or  dedicated  to 
the  public  use.  The  inconvenience  suffered  by  the  plaintiff  is  experienced  by 
him  in  common  with  all  the  other  members  of  the  community.  Costers. 
Mayoi;  supra;  Smith  v.  Boston,  7  Cush.  254.  No  complaint  is  made  that 
the  closing  of  King  street  by  the  temporary  fence  was  unnecessary  while  the 
grade  of  the  street  was  being  lowered,  or  that  it  was  continued  for  an  unneces- 
sary length  of  time.  The  referee  was  not  asked  to  pass  upon  these  questions, 
and  there  is  no  evidence  tending  to  show  that  it  was  not  a  proper  precaution 
to  be  observed  with  a  view  of  protecting  the  public.  It  was  doubtless  tech- 
nical trespass  to  nail  the  boards  on  the  fence  to  the  plaintiff ^s  ottice,  which 
stood  upon  his  lot,  but  the  action  was  not  brought  to  recover  those  damages, 
nor  was  the  claim  for  damages  placed  upon  that  ground. 

It  is  objected  that  the  law  under  which  the  defendant  justifies  its  action  is 
unconstitutional,  and  repugnant  to  the  provision  that  no  private  or  local  bill 
which  may  be  passed  by  tlie  legislature  shall  embrace  more  than  one  subject, 
and  that  shall  be  expr^sed  in  the  title.  The  act  is  entitled  **  An  act  to  pro- 
vide for  the  relief  of  the  city  of  Rochester,  and  the  New  York  Central  &  Hud- 
son River  Railroad  Company  in  said  city."  All  the  provisions  in  the  act  re- 
late to  the  elevation  of  the  defendant's  tracks  above  the  grades  of  the  streets 
in  that  city,  and  to  the  closing  and  widening  and  changing  the  grade  of  the 
same  when  necessary  to  secure  that  object,  and  to  the  manner  of  paying  the 
costs  and  expenses  of  the  same.  This  constitutes  a  single  subject.  AH  these 
provisions  are  for  the  relief  of  the  two  corporations  named  in  the  act;  and  are 
limited  to  the  benefits  to  be  derived . by  the  public,  and  those  corporations, 
within  the  corporate  limits  of  the  city  of  Rochester.  The  whole  scheme  of  the 
act  is  to  accomplish  one  result.  So  far  as  these  corporations  derived  any 
power  from  the  act  to  contract  with  each  other;  it  is  limited  to  the  same  ob- 
ject and  purpose.  The  subject  of  legislation  is  suflftciently  expressed  so  as  to 
escape  the  criticism  made  by  the  appellant.  The  power  directly  conferred  by 
the  act  is  bestowed  on  the  city  of  Rochester,  and  limited  to  such  matters  and 
subjects  as  are  generally  given  to  municipal  corporations  in  this  state.  In 
effect,  it  is  nothing  more  than  an  amendment  of  the  city  charter.  Where  a 
legislative  enactment  in  substance  and  effect  relates  to  the  powers,  duties,  ob- 
ligations, and  interests  of  an  existing  municipal  corporation,  and  is  limited 
to  such  matters,  then  the  subject  is  frequently  expressed  in  a  title  which  states 
the  enactment  is  for  the  relief  of  such  municipality,  without  mention  of  the 
particular  things  which  it  is  authorized  to  do  and  perform.  It  was  held  in 
one  case,  wheie  the  title  read,  namely,  **  An  act  to  amend  the  seveml  acts  in 
relation  to  the  city  of  Rochester,"  that  the  words  expressed  a  subject  which 
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was  comprehensive  enough  to  embrace  all  the  details  of  the  city  charter  and 
government.  People  v.  Briggv,  50  ^.  Y.  553.  In  another  case  the  title 
adopted  was  in  these  words:  *'  An  act  for  the  relief  of  James  Ley  &  Son  ;'*  and 
it  was  held  to  be  a  sutilcient  statement  of  the  subject  embraced  in  the  body  of 
the  act,  which  authorized  the  levy  of  a  tax  by  a  municipal  corporation  to  pay 
the  persons  named  in  title  a  sum  of  money  in  addition  to  the  contract  price 
stipulated  to  be  paid  to  them  by  the  city  for  work  and  labor.  Brewster  v. 
City  of  Syracuse^  19  N.  Y.  116.  In  that  case  the  action  was  by  a  tax-payer 
to  restrain  proceedings  on  the  part  of  the  common  council  to  carry  out  the 
terms  of  the  act.  .  The  municipality,  by  its  charter,  was  prohibited  from  pay- 
ing any  compensation  above  the  contract  price,  and  could  do  so  only  by  virtue 
of  the  act,  the  constitutionality  of  which  was  brought  in  question  by  the  tax* 
payer,  and  it  was  held  that  the  law  was  in  compliance  witli  the  requirements 
of  the  constitution.  See,  also,  the  opinion  of  the  court  of  appeals  in  Re  Mayor ^ 
etc.,  and  reported  in  2  N.  E.  Hep.  642. 

By  applying  to  the  plaintiff's  case  well-settled  rules  of  law,  we  are  required 
to  hold  that  he  failed  to  make  out  a  case  for  relief  by  an  award  of  damages 
for  the  injuries  which  he  has  suffered  by  the  action  of  the  board  of  commis- 
sioners in  the  management  of  matters  committed  to  their  judgment  and  su- 
pervision by  competent  authority.    Judgment  affirmed,  with  costs. 

All  concur. 


Egerer  v.  New  York  Cent.  A;  H.  B.  B.  Co. 
{Supreme  Courts  Oeneral  Term^  F^lfth  Depa/rtmenU    June,  1888.) 
Easbmbnts— Obstruction  of  Light  by  IUilroai)— Track  on  Discontinued  Street. 
An  action  will  not  lie,  by  the  owner  of  property  adjacent  to  a  street,  against  a 
railroad  company  for  deprivation  of  light  and  air,  occasioned  by  elevating  its  tracks 
80  as  to  obstruct  the  street;  such  elevation  being  in  pursuance  of  an  act  of  the 
legislature,  and  the  city  commissioners  having  discontinued  that  portion  of  the 
street  under  authority  given  them  by  said  act. 

On  exceptions  from  circuit  court. 

Action  by  Frederika  Egerer  against  the  New  York  Central  &  Hudson  Biver 
Bailroad  Company  for  damages  to  real  estate  in  the  city  of  Bochei^ter.  At  the 
circuit  a  verdict  was  directed  for  defendant,  and  upon  a  case  and  exceptions 
a  motion  was  made  by  plaintiff  to  set  aside  the  verdict. 

Thomas  Haines,  for  plaintiff.    E.  Harris,  for  defendant. 

DwiGHT,  J.  The  action  was  for  damages  caused  by  the  obstruction  of  a 
street  adjacent  to  the  plaintiff's  dwelling-house,  interfering,  as  she  alleges, 
with  her  easements  of  light,  air,  and  access.  The  acts  of  the  defendant  com- 
plained of  were  done  in  the  work  of  elevating  the  tracks  of  its  road  through 
the  city  of  Bochester,  under  the  provisions  of  chapter  147  of  the  Laws  of  1880, 
and  a  contract  with  the  city  made  pursuant  thereto.  This  court  has  already 
considered  the  effects  of  that  legislation,  and  action  of  the  city  authorities,  in 
the  case  of  Wilson  v.  Railroad  Co.,  ante,^b.  (decided  in  January,  1886,)  and, 
as  we  now  think,  disposed  of  all  the  questions  wliich  properly  arise  in  this 
case.  The  effect  of  the  action  of  the  commissioners  on  the  part  of  the  city 
was,  among  other  things,  to  discontinue  that  portion  of  North  avenue,  at  and 
near  its  junction  with  North  street,  over  which  the  four  tracks  of  the  defend- 
ant's road  passed  at  grade,  and,  by  diverting  its  course  for  a  short  distance, 
form  a  new  junction  with  North  street  near  the  overhead  crossing  of  the  lat- 
ter. All  the  structures  of  the  defendant  complained  of  in  this  case  are  on  the 
land  from  which  the  street  was  thus  removed,  and  of  which  the  fee  was  in  the 
defendant,  or  on  land  of  the  defendant  which  was  always  outside  the  limits 
of  the  street.  The  diagrams  in  evidence  show  that  the  plaintiff  still  has  all 
the  access  to  the  street  which  she  ever  had,  except  such  as  she  assumed  to 
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make  use  of  across  the  land  of  the  defendant,  which  was  not  included  within 
the  limits  of  the  street. 

In  respect  to  interference  with  easements  of  air  and  light,  the  case  is  not 
within  the  doctrine  of  the  New  York  Elevated  Railroad  Cases,  (Story  v. 
Railroad  Co.,  90  N.  Y.  122;  Lahr  v.  Railroad  Co.,  104  N.  Y.  268,  10  N.  E. 
Bep.  528,)  because  in  those  cases  the  interference  was  with  the  enjoyment  of 
an  easement  in  an  existing  street,  by  a  party  whose  property  abutted  thereon. 
Here  the  injury,  if  any,  results  from  a  discontinuance  of  the  street  itself  by 
action  of  the  city  authorities,  and  a  consequent  deprivation  of  the  easements 
formerly  enjoyed  therein.  It  is  not  contended  that  the  plaintiff  could  acquire 
such  easements  by  prescription  over  the  lands  of  the  defendant,  an  adjoining 
proprietor.  The  discontinuance  of  the  street  was  within  the  authority  ex- 
pressly given  to  the  commissioners  of  the  city  by  the  act  of  1880,  and  the 
plaintiff  had  no  cause  of  action  against  the  defendant  for  dannages  caused 
thereby.  In  conformity  with  the  principles  declared  in  the  case  of  Wilson  v. 
Railroad  Co.,  supra,  we  must  hold  the  verdict  properly  directed  in  this  case, 
and  deny  the  phiintiff' s  motion  for  a  new  trial. 

Motion  for  a  new  trial  denied,  and  judgment  ordered  for  the  defendant  on 
the  verdict. 

All  concur. 


Harder  c.  Rome,  W.  &  O.  R.  Co. 
(Supreme  Court,  General  Tenn,  ThArd  Department.    July  2, 1888.) 

Railroad  Companies— Injuries  to  Persons  on  Track— Contributory  Negmobncb. 
Plaintiff  was  struck  by  aa  enG^ine  while  crossing  defendant's  track.  He  had  been 
drinking  to  some  extent,  and  had  started  to  the  station,  and,  leaving  the  street, 
went  by  a  shorter  route  across  two  tracks  and  an  open  space  between,  where  per- 
sons frequently  crossed,  walking  slowly,  without  looking  for  the  engine,  which  nad 
just  gone  by  on  one  track,  and  was  returning  on  another,  at  a  rate  not  exceeding  10 
miles  an  hour.  The  plaintiff  did  not  see  nor  hear  the  engine,  nor  did  the  engineer 
see  him,  though  persons  present  tried  to  attract  the  attention  of  both.  Some  wit- 
nesses heard  the  bell  rin^,  and  others  did  not.  There  was  nothing  to  prevent  plain- 
tiff from  seeing  the  engine  for  130  feet  before  he  stepped  on  the  track.  Held,  that 
the  negligence  of  plaintiff  contributed  to  his  injury,  and  the  court  properly  g^nted 
a  nonsuit.^ 

Appeal  from  circuit  court,  St.  Lawrence  county. 

Action  by  Benjamin  Harder  against  the  Rome, Watertown  &  Ogdensburgh 
Railroad  Company  for  personal  injuries.  The  plain tijf  attempted  to  wtdk 
across  the  defendant's  track,  and  was  struck  by  its  engine,  and  injured.  This 
action  was  brought  to  recover  damages  for  the  injury;  the  complaint  charg- 
ing the  defendant  with  negligence.  The  injury  was  sustained  at  Ogdens- 
burgh. Two  tracks  of  the  defendant's  road  so  intersect  Commerce  street,  in 
the  city  of  Ogdensburgh,  as  to  form,  at  the  south-easterly  angle  of  intersec- 
tion, a  triangular  lot  of  land.  This  lot  fronts  upon  Commerce  street  upon  the 
west,  and  the  track  forms  the  hypotenuse  of  the  triangle,  extending,  with  a 
slightly  in  ward  curve,  beyond  the  entire  lot.  The  point  of  the  gore  or  triangle 
is  used  for  a  small  garden.  The  Utica  House  fronts  on  Commerce  street.  Its 
northerly  side  is  at  right  angles  to  the  street,  and  extends  easterly  until  the 
rear  corner  of  the  main  building  is  within  seven  feet  and  nine  inches  of  the 
nearest  rail  of  defendant's  track.  A  kitchen  extension  of  the  hotel,  less  than 
half  the  width  of  the  hotel,  extends,  in  line  with  its  south  side,  still  further 
westerly  twenty-two  feet,  until  its  rear  corner  is  within  four  feet  and  nine 

^  As  to  plaintiff's  contributory  negligence  in  actions  against  railroad  companies  for 
injuries  received  on  the  track,  see  the  note  to  Railroad  Co.  v.  Colman's  Adm'r,  (Ky.) 
8  8.  W.  Rep.  875;  Railroad  Co.  v.  Womack,  (Ala.)  4  South.  Rep.  618. 

As  to  the  province  of  the  court  and  jury  in  determining  negligence,  see  Barnes  v. 
Sowden,  (Pa.)  12  Atl.  Rep.  804,  and  note;  City  of  Birmingham  v.  McCrary,  (Ala.)  4 
South.  Kep.  630. 
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inches  of  the  same  rail.  There  is  a  rear  side-door  of  the  hotel  opening  to- 
waixis  this  track  of  the  railroad.  From  this  door  to  within  four  feet  five 
inches  of  the  rail  is  a  platform.  This  extends  along  this  rail  for  about  six- 
teen feet,  and  is  between  it  and  the  house,  and  belongs  to  the  house.  Directly 
north  of  this  platform,  across  the  two  tracks,  and  an  open  space  beyond,  is 
the  defendant's  passenger  station.  It  is  a  common  practice  for  foot  passen- 
gers to  walk  across  the  tracks,  and  this  open  space  between  the  hotel  and  the 
station.  Passenger  trains  sometimes  stop  opposite  this  platform,  and  passen- 
gers get  on  and  oft  the  cars  there.  Commerce  street  extends  along  in  front 
of  the  station.  On  June  27,  1887,  the  plaintiff,  at  about  4:15  o'clock  p.  m., 
intending  to  take  the  4:30  p.  m.  train,  then  standing  upon  another  track  upon 
the  opposite  side  of  the  station,  entered  the  Utica  House  from  Commerce 
street,  walked  through  it,  and  out  of  the  rear  door,  upon  the  platform.  He 
had  been  drinking  to  some  extent.  He  first  stepped  from  the  platform  upon 
the  nearest  track,  when  he  observed  an  engine  upon  one  of  the  tracks  near 
Commerce  street.  He  stepped  back  upon  the  platform.  The  engine  moved 
past  him  upon  the  outer  track  to  a  point  beyond  a  switch,  and,  as  the  plain- 
tiff says,  behind  the  kitchen  extension.  The  switch  was  about  86  feet  beyond 
him,  and  it  is  probable  the  engine  went  several  feet  beyond  it.  The  switch 
was  moved,  and  the  engine  started  to  return  upon  the  track  nearest  the  plat- 
form. Standing  upon  the  edge  of  the  platform,  one  could  see  130  feet,  meas- 
uring to  a  point  between  the  two  nearest  rails.  Standing  within  a  foot  of  the 
rail,  one  could  see  190  feet,  measuring  to  a  like  point.  Standing  on  the 
middle  of  the  platform,  that  is,  half  way  between  the  door  and  its  outer  edge, 
one  could  see  only  45  feet.  The  plaintiff  stepped  upon  the  nearest  rail  wlien 
the  engine  was  within  40  feet  of  him.  Witnesses  on  the  part  of  the  plaintiff 
did  not  remember  hearing  the  bell  rung.  Witnesses  on  the  part  of  the  de- 
fendant testify  that  they  did  hear  it.  The  rate  of  speed  of  the  engine  when 
it  struck  the  plaintiff  is  variously  estimated  from  two  to  ten  miles  an  hour. 
The  engineer  in  charge  of  the  engine  did  not  see  the  plaintiff.  Other  persons 
did  see,  and  shouted  to  him,  and  to  the  engineer,  but  did  not  attract  the  at- 
tention of  either.    The  court  granted  a  nonsuit,  and  plaintiff  appealed. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J  J. 

/.  W,  8tone,  for  appellant.    E.  B.  Wynn,  for  respondent. 

Laxdon,  J.  From  the  facts  as  given  above,  we  think  the  plaintiff's  neg- 
ligence contributed  to  his  injury,  and  the  nonsuij^  was  proper.  He  undertook 
to  cross  the  tracks  where  he  had,  at  best,  but  a  mere  license  to  cross.  From 
the  curvature  in  the  tracks,  and  intervening  erections,  his  range  of  vision  in 
a  south-easterly  direction  was  limited,  and  therefore  a  vigilance  correspond- 
ing to  the  obvious  danger  was  required.  It  may  be  said  that  this  situation 
imposed  greater  and  more  active  vigilance  upon  thf  defendant.  This  may  be 
conceded  without  in  the  least  exempting  the  plaintiff  from  like  vigilance. 
The  way  was  open  to  him  to  the  station  by  Commerce  street.  The  statute 
law,  and,  possibly,  the  ordinances  of  the  city,  had,  with  respect  to  that  and 
other  streets,  imposed  certain  definite  duties  and  restrictions  as  safeguards  to 
the  plaintiff  and  others.  He  voluntarily  left  the  street,  which  was  protected 
by  these  definite  and  specified  safeguards,  and  took  a  course  protected  only  by 
common-law  regulations.  These  are  vaguely  defined  as  enjoining  upon  the 
defendant  the  duty  to  use,  in  respect  to  persons  crossing  the  tracks,  reason- 
able care  in  the  movement  of  its  trains.  Barry's  Case,  92  N.  Y.  289;  B^-yne's 
Case^  104  N.  Y.  362,  10  N.  E.  Rep.  539.  Possibly  the  defendant  did  not  use 
that  care.  But  it  is  plain  that  the  plaintiff,  if  he  had  been  vigilant,  as  he 
ought  to  have  been,  could  have  seen  this  approaching  engine  in  ample  time 
to  avoid  it.  With  his  face  away  from  the  engine,  he  slowly  moved  upon  and 
across  the  track.  Probably  his  senses  were  less  acute  in  consequence  of  the 
liquor  he  bad  been  drinking.    Probably,  as  the  engine  had  just  passed  in  one 
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direction,  he  did  not  think  it  would  return  in  the  other.  He  did  not  see  the 
engine  at  all  before  it  struck  him.  He  did  not  hear  the  warnings  that  others 
cried  out  to  him.  Plainly,  whatever  the  cause,  his  vigilance  was  dormaat, 
and  not  active.    The  judgment  should  be  affirmed,  with  costs. 

Leauned,  p.  J.,  and  Inoalls,  J.,  concur. 


Butler  «.  Glens  Falls,  S.  H.  &  Ft.  E.  St.  R.  Co. 
(Supreme  Court,  General  Term,  Third  Department    July  2, 1888.) 

Tbial— Verdictv-Supficienct  op  Evidence. 

In  an  action  against  a  street-car  company  for  injuries  sustained  in  attempting  to 
board  one  of  defendant's  cars,  plaintiff's  testimony  tended  to  show  that,  as  the  car 
approached  with  the  horses  in  a  trot,  he  signaled  twice  to  stop ;  that,  when  near  to 
him,  they  had  slowed  up  to  a  walk,  and  as  ne  placed  his  foot  on  the  step,  by  direc- 
tion of  the  conductor,  the  horses  were  suddenly  started,  causing  a  jerk,  thereby 
throwing  plaintiff  to  the  ground,  injuring  his  foot.  Defendant's  testimony  was  di- 
rectly contradictory ;  the  conductor  saying  that  he  warned  plaintiff  against  attempt- 
ing to  board  the  car  at  that  place.  The  Questions  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  were  referred  to  the  jury  under  proper  instruc- 
tions, and  they  found  for  plaintiff.  Heldy  that  the  verdict  will  not  oe  set  aside  as 
against  the  weight  of  the  evidence.^ 

Action  by  William  J.  Butler  against  the  Glens  Falls,  Sandy  Hill  A  Fort 
Edward  Street  Railroad  Company,  for  injuries  sustained  in  attempting  to 
board  defendant  company *s  street  car.  Judgment  for  plaintiff.  Defendant 
appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

M.  A.  Sheldon,  for  appellant.    A.  V,  Pratt,  for  respondent. 

Ingalls,  J.  The  trial  of  this  action  developed  a  fair  question  of  fact  which 
involved  the  merits  of  the  controversy,  and  the  evidence  shows  a  sharp  con- 
flict in  regard  to  the  material  features  of  the  case.  And  the  evidence  does  not 
preponderate  so  decidedly  in  favor  of  the  defendant  as  to  call  for  a  reversal 
of  the  judgment  upon  that  ground.  The  testimony  of  the  plaintiff  is  to  the 
effect  that,  as  the  car  approached  him,  he  made  two  signals  indicating  his  de- 
sire to  enter  the  car  as  a  passenger,  he  being  at  the  time  in  full  view  of  the 
conductor,  and  of  the  other  person  who  he  states  was  driving  at  the  time,  and 
could  have  been  seen  if  either  had  been  attentive;  that,  after  the  second  sig- 
nal, the  hoi-ses  commenced  «to  slacken  their  gait  from  a  trot,  and,  as  they  ap- 
proached the  crossing  where  the  plaintiff  was  standing,  came  to  a  very  slow 
walk,  and  nearly  stopped;  that  he  attempted  to  enter  the  car  by  seizing  the 
rail;  and,  placing  one  foot  upon  the  step,  and  while  in  the  act  of  raising  the 
other  foot,  the  conductor  called  out  to  the  boy  who  held  the  lines,  "Don't  stop 
there!"  when  the  horses  were  suddenly  urged  forward  by  a  slap  of  the  lines, 
whicli  caused  a  sudden  jerk,  which  had  the  effect  to  throw  the  plaintiff  from 
the  car  to  the  ground,  and  caused  the  injury  to  his  foot  of  which  he  complains. 
Maren  S.  Richards,  who  was  a  passenger  upon  the  car,  testified:  **  Was  riding 
on  this  car  at  the  time  and  place  of  the  accident.  I  should  think  the  horses 
were  traveling  on  a  walk.  I  have  no  doubt  about  it.  Naturally,  it  would  be 
a  slow  walk.  I  could  not  tell  whether  the  horses  had  been  trotting  just  pre- 
vious to  that  or  not.  1  was  busy  talking  to  another  man.  At  this  crossing 
I  felt  a  jar.  I  spoke  to  Mr.  Bardin,  *  I  tliink  we  have  struck  a  stone.'  The 
horses  were  under  slow  motion  at  that  time.  Immediately  after  that  they 
stopped."  Gardner  Cutting,  another  witness,  testified:  "I  noticed  Mr.  But- 
ler before  the  car  came  along.  He  stopped  a  moment  or  two  at  the  corner  of 
the  church.     Then  he  cross^  the  walk.    I  should  judge  he  went  about  there, 

1  As  to  the  proviDce  of  the  court  and  the  Jury  in  determining  questions  of  negligence, 
see  Muhr  v.  City  of  New  York,  ante,  59,  and  note. 
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but  past  the  tracks.  He  stood  there,  and  waved  his  hand,  as  a  signal  to  the 
car,  once  that  I  know  of.  He  had  a  cane  in  his  hand.  When  he  signaled  in 
that  way  with  his  hand  and  cane,  the  horses  were  about  one  hundred  feet 
from  hira.  They  were  trotting  six  miles  an  hour.  When  he  signaled,  the 
horses  kind  of  slowed  up;  and,  up  to  the  time  the  hors('S  were  crossing  this 
crossing,  they  were  walking, — an  ordinary  walk."  It  seems,  from  the  evi- 
dence, that  Donnelly  generally  discharged  the  duties  of  conductor  and  driver 
^pon  the  cars;  but,  according  to  the  evidence  of  the  plaintiff,  a  boy  was  driv- 
ing at  the  time  of  the  casualty,  and  Donnelly  stood  near  hira. 

John  Donnelly,  the  conductor,  was  examined  as  a  witness,  and  in  several 
material  particulars  testitied  in  direct  conflict  with  the  version  of  the  trans- 
action given  by  the  plaintiff,  and  the  other  witnesses  who  were  produced  by 
him  upon  tbe  trial.  Donnelly  testified  as  follows:  ''John  Donnelly,  sworn 
for  defendant,  testified:  I  reside  between  Sandy  Hill  and  Glens  Falls.  On 
Thanksgiving  day  last  my  business  was  street-car  driver  and  conductor.  I 
saw  plaintiff  on  Thanksgiving  day  last.  I  think  the  car  I  was  driving  on 
that  day  was  No.  5,  S.  D.  Kendrick;  I  am  not  positive.  I  was  present  at  this 
accident.  In  the  car  there  were  seven  or  eight  passengers,  and  two  or  three 
gentlemen  on  the  rear  platform,  and  one  man  on  the  front  platform  with  me. 
Besides  that,  on  front  platform,  I  had  two  five-gallon  oyster  kegs,  that  set  on 
the  left  of  me;  and  on  top  of  those  kegs  a  large  package  that  a  young  man 
named  Brewer,  a  clerk  in  Wurten berg's  store,  had  put  on  for  me  to  take  to 
Glens  Falls;  and.  in  addition  to  that,  this  young  man  had  a  roll  of  oil-cloth 
one  and  one-half  or  two  yards  wide.  He  stood  on  the  left-hand  side  of  this 
package,  with  his  arm  around  the  oil-cloth.  That,  I  think,  was  all  I  had  on  the 
car  at  the  time.  As  I  came  to  this  cross-walk  at  the  south  of  the  Methodist 
Church,  there  is  a  little  incline  there,  bearing  north.  The  team,  at  that  point, 
would  voluntarily  start  on  a  trot.  They  had  been  so  trained  to  get  headway 
to  ascend  to  the  bridge.  About  the  time  they  started  on  a  trot,  I  saw  a  man 
standing  on  the  upper  cross-walk.  I  spoke  to  the  boy  Brewer.  The  man  at 
that  time  was  standing.  He  had  come  from  the  west  sidewalk,  and  was 
standing  faring  nearly  north-east,  so  that  he  was  not  looking  towards  the  car, 
when  I  first  observed  him.  When  the  horses  started  on  a  trot,  this  man 
turned  around,  and  looked  towards  the  car.  He  had  a  cane  in  his  hand,  and 
changed  hands  with  that  cane,  and  placed  it  in  his  pocket  or  by  his  sides  the 
end  sticking  up.  He  crossed  the  track.  The  team  was  going  on  a  trot.  I 
was  whipping  the  gray  horse,  that  is  lazy,  with  a  whip.  As  he  crossed  the 
track,  I  should  think  he  was  from  six  to  ten  feet  from  the  horses.  I  was  go- 
ing a  pretty  rapid  gait,  and  he  turned  then  to  make  for  the  car.  That  was 
the  first  intimation  I  bad  of  the  man  wanting  to  get  on ;  and,  as  he  started 
across,  I  didn't  know  but  he  was  going  to  continue  on,  and  I  was  six  to  ten 
feet  from  him.  He  turned  then,  and  made  for  the  car.  I  had  the  lines  in  my 
left  hand,  and  whip  in  the  right  hand,  and  I  motioned  to  him  with  the  whip, 
and  said:  «Hold  on;  don't  try  to  get  on  here;  I  will  wait  for  you  on  the 
bridge; '  and  by  that  time  the  man  had  caught  hold  of  the  car,  and  I  saw  he 
had  fell,  and  I  applied  the  brake,  and  got  off  to  see  if  he  was  hurt,  and  in  my 
haste  1  didn't  set  the  dog  that  holds  the  brake,  and  consequently  the  car  started 
down  the  grade,  and  I  jumped  on  again,  and  applied  the  brake,  and  set  the 
dog.  Queatiofi.  Who  had  hold  of  the  lines  at  that  time?  Answer,  1  think 
the  young  man  Brewer  had  hold  of  the  lines.  1  got  off,  and  helped  carry  the 
man  into  Clancey 's  bakery,  and  somebody  said,  *  Go  and  get  the  doctor.'  The 
man  was  apparently  hurt.  And  I  spoke  several  times  about  getting  the  doc- 
tor, and  somebody  said  the  doctor  was  coming;  and  1  saw  I  could  do  no  good 
there,  and  continued  on  my  journey.  The  ladies  didn't  get  back  on  the  car. 
Q.  Where  was  Butler  when  you  saw  the  first  indication  to  you  that  he  wanted 
to  get  on  the  car?  (Objection  made,  but  overruled.)  A,  He  was  on  the  east 
side  ot  the  track.     Q.  How  near  to  the  track  as  he  stood  there?    A.  I  should 
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say  three  feet  from  it.  Q.  At  that  time,  where  was  the  car  with  reference  to 
that  walk?  A,  The  car  at  that  time  was  probabiy  the  horses*  length  from  the 
walk.  He  crossed  just  ahead  of  my  horses.  He  started  when  six  to  ten  feet 
of  him,  and  the  speed  I  was  going  I  got  nearly  to  him  before  he  crossed  the 
track.  Q.  After  you  discovered  the  first  indication  that  Butler  intended  to 
enter  that  car,  what  did  you  do,  if  anything,  towards  slowing  up  that  car? 
A.  I  didn't  slow  up  at  all;  I  didn't  slacken  my  speed.  I  merely  waved  my 
whip  at  him,  and  told  him  not  to  get  on  there;  that  I  would  wait  for  him  on 
the  bridge.  Q,  Where,  with  reference  to  those  two  walks,  did  the  horses  first 
commence  to  trot?  A.  I  think  as  soon  as  they  struck  the  walk  below  the 
church,  along  by  Hodgman's.  That  cross-walk  was  about  the  place  the  horses 
commenced  to  trot.  They  usually  start  voluntarily  there.  Q.  Was  there  any 
slowing  up,  to  your  knowledge,  of  the  speed  of  those  horses  at  any  place  be- 
tween those  two  walks?  A,  No,  sir.  Q,  Was  there  until  after  the  plaintiff 
was  struck?  A,  No,  sir.  Q.  Those  horses  of  different  colors?  A.  Yes,  sir. 
Q.  One  of  them  gray?  A.  The  middle  one  was  gray,  and  1  think  the  nigh 
one  black,  and  the  off  one  roan  or  chestnut.  Q.  The  gray  was  a  large  horse? 
A.  Yes,  sir.  Q.  And,  instead  of  slowing  up,  what  did  you  do,  if  anything, 
to  increase  your  speed?  A.  I  continued  to  slap  them  with  the  whip.  ©.  Did 
you  at  any  time  strike  or  slap  the  horses  with  your  lines?  A,  Not  that  I  re- 
member; I  used  my  whip.  In  ascending  the  hill,  I  usually  have  my  lines 
taut,  if  anything  happens.  We  have  a  double  thill  on,  and  the  hoi-ses  can 
generally  stop  a  car  without  applying  any  brake.  Q.  Will  you  describe  the 
way  in  which  those  horses  were  hitched  onto  that  car,  and  how  much  space 
they  occupied  across  the  street?  A,  They  were  hitched  on  what  is  known  as 
a  3-horse  evener,  connected  with  a  heavy  pair  of  shafts.  The  center  horse  is 
between  those  shafts,  and  the  horse  on  each  side  outside  of  them,  with  the 
3-horse  evener  attached  to  the  shafts.  On  the  left-hand  side  is  a  pair  of  whif- 
fletrees,  and  on  the  right  hand  of  it  is  a  single  whiffletree  attached  to  the  evener. 
Q.  Are  those  whiifletrees  as  long  as  the  car  is  wide?  A.  I  think  full  as  long, 
or  longer.  Q,  And  the  three  horses  occupied  as  much  space  in  the  road,  as  the 
car,  or  more?  A,  Yes,  sir.  Q.  In  what  direction  was  Butler  moving  when 
you  first  saw  him  attempt  to  get  on  the  car?  A.  He  was  moving  in  a  south- 
erly direction.  He  had  crossed  the  track,  and  faced  south,  and  made  a  lunge 
to  grab  the  car.  The  moment  I  saw  him  turn  to  come  towards  the  car  I  mo- 
tioned to  him  with  the  whip,  and  sung  out:  *  Don't  try  to  get  on  here;  I  will 
wait  for  you  on  the  bridge.'  About  the  time  that  was  uttered,  he  grabbed 
hold  of  the  car,  and  the  car  pulled  him  right  over.  The  man  never  got  his 
foot  on  the  platform  at  all,  or  the  step.  Q.  How  was  you  standing?  A,  A 
little  to  the  left,  behind  my  brake.  Q.  Either  of  your  feet  on  the  step?  ^i. 
No,  sir;  neither  of  them."  Frederick  A.  Brewer,  who,  according  to  the 
plaintiff's  evidence,  was  driving  the  horse  when  the  accident  occurred,  was 
examined  as  a  witness,  and  in  the  main  sustained  Donnelly's  statement. 
Other  witnesses  were  produced  upon  the  trial  by  the  respective  parties;  and 
the  case  presents  the  conflict  in  the  evidence  usual  in  cases  of  this  nature. 

Upon  the  facts  as  stated  by  the  plaintiff,  and  the  witnesses  who  support  his 
theory,  it  would  seem  that  the  act  of  the  servant  in  charge  of  the  team  and 
car,  in  starting  the  team  suddenly,  just  as  the  plaintiff  was  in  the  act  of  en- 
tering the  car,  and  thereby  causing  the  sudden  jerk  which  threw  him  to  the 
ground,  was  a  negligent  act,  and  wholly  unjustifiable.  Eppemiorf  v.  Rail- 
road  Co.,  69  N.  Y.  196;  Hoberts  v.  Johnson,  58  N.  Y.  613;  Maker  v.  HaU- 
road  Co.,  67  N.  Y.  52;  Hayes  v.  Railroad  Co.,  14  Wkly.  Dig.  28;  McGlynn 
V.  Railroad  Co.,  6  N.  Y.  St.  Rep.  61.  The  evidence  of  Donnelly  indicates 
that  he  saw  plaintiff  when  in  the  act  of  entering  the  car,  but  states  that  he 
warned  him  against  the  attempt  at  that  place.  Whether  any  such  warning 
was  given,  was  one  of  the  questions  at  the  trial,  which  was  involved  in  the 
conflict  in  the  evidence,  and  therefore  it  became  the  province  of  the  jury  to 
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settle  such  question,  which  they  did  by  their  verdict.  Assuming  that  the 
jury  were  justified  by  the  evidence  in  accepting  the  plaintiff's  theory  in  re- 
gard to  the  transaction,  we  fail  to  discover  wherein  the  plaintiff  was  charge- 
able with  any  negligence  which  contributed  to  the  injury  of  which  he  com- 
plains, within  the  principle  settled  by  the  adjudications  referred  to.  It  seems 
to  us  that  the  case  was  one  eminently  proper  for  the  cousideration  and  deter- 
mination of  the  jury  upon  the  questions  as  to  whether  negligence  was  attrib- 
utable to  the  defendant's  servants,  and  also  whether  the  plaintiff  was  charge- 
able with  contributory  negligence.  In  regard  to  the  rules  and  regulations 
which,  as  claimed  by  the  defendant,  were  in  the  car,  we  fail  to  perceive 
wherein  the  plaintiff  was  shown  to  have  violated  the  same,  assuming,  as  we 
think  we  must,  that  the  plaintiff's  evidence  is  reliable,  and  that  the  jury  cred- 
ited it.  It  is  not  probable  that  the  plaintiff  saw  such  rules  upon  the  occasion 
in  question.  It- does  not  seem  reasonable  to  assume,  as  matter  of  law,  that 
a  person  who,  in  an  orderly  way,  attempts  to  enter  a  street  car  as  a  passen- 
ger, is  to  be  regarded  as  a  trespasser  until  a  special  contract  has  been  made 
with  the  conductor,  based  upon  the  payment  of  the  required  fare.  Where 
the  passenger  refuses  to  pay  the  fare  upon  request,  he  may  be  ejected  in  a 
proper  manner,  as  well  as  for  improper  conduct,  by  which  he  forfeits  his 
right  to  remain  in  the  car.  We  have  examined  the  charge  of  the  judge  at  the 
trial,  and  the  rulings  made  during  its  progress,  and  discover  no  error  which 
calls  for  a  reversal  of  the  judgment;  and  the  same  must  be  affirmed,  with 
costs. 

Learned,  F.  J.,  and  Landon,  J.,  concur. 


Covins  et  cU.  v,  Parker  et  al. 
(Supreme  Coiurt,  Qerv&rai  Term,  Second  DepartmeTU.    June  25, 1888.) 
HoBTGAOEB— Action  to  Ascertain  Amount  op  Lien— Decree. 

In  an  action  by  a  purchaser  of  one  of  several  lots,  incumbered  by  a  blanket  mort- 
gage, to  ascertain  the  amount  of  the  debt  properly  cnargeable  on  his  lot,  and  release 
the  mortgage  on  payment  thereof,  a  decree  providing  for  the  payment  of  the  entire 
mortgage  debt  by  plaintiff,  and  that  each  of  the  other  lot-owners  shall  pay  to  plain- 
tiif  their  respective  shares  thereof,  and,  on  default,  directing  the  sale  of  his  lot,  is 
incorrect,  and  wiU  be  modified  so  as  to  require  each  owner  to  pay  the  amount  prop- 
erly chargeable  against  his  lot,  and,  on  default  by  any  one,  ordering  his  lot  to  be 

Appeal  from  special  term.  Kings  county;  E.  M.  Cullen,  Justice. 

Action  by  Edward  H.  Coffin  and  Howard  S.  Jones  against  John  S.  Pack- 
ard and  others  to  have  ascertained  the  respective  proportions  which  each  of 
several  lots,  covered  by  a  blanket  mortgage,  one  of  which  is  owned  by  plain- 
tiffs, shall  pay  towards  the  discharge  of  the  mortgage  debt,  and  to  have  the 
lien  of  the  same  released  as  to  plaintiffs'  lot  on  making  payment  of  the  sum 
with  which  it  is  properly  chargeable.  The  facts  found  by  the  special  term 
are,  in  substance,  as  follows:  (1«)  One  Lincoln,  now  deceased,  owned  14  houses 
and  lots  on  a  plat  of  ground  extending  on  Sixth  avenue,  from  Thirteenth  to 
Fourteenth  streets,  and  back,  97.10},  and  numbered  on  the  avenue  1  to  12,  and 
on  the  streets  13  and  14  respectively.  (2)  Upon  each  house  and  lot  he  made 
a  separate  mortgage,  dated  2bth  December,  1884, — to  the  general  synod,  upon 
the  12  houses  on  Sixth  avenue,  and  to  the  board  of  education  upon  the  2  on 
Thirteenth  and  Fourteenth  streets.  (3)  The  next  day,  29th  December,  1884, 
upon  all  the  14  houses,  he  made  a  first  blanket  mortgage  to  A.  W.  Parker, 
one  of  the  defendants,  payable  on  demand,  for  ^14,000.  Parker  assigned  it 
to  Josiah  S.  Packard,  also  a  defendant  herein.  (4)  Upon  all  the  14  houses, 
he  afterwards,  February,  1885,  made  a  second  blanket  mortgage  of  ^6,000  to 
John  Hart,  also  payable  on  demand,  and  this  was  assigned  to  Sophie  G.  Par- 
ker, wife  of  said  Parker,  another  defendant.    (5)  Afterwards,  April,  1885,  he 
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made,  upon  all  the  14  houses,  a  third  blanket  mortgage  of  $5,000  to  said  Asa 
W.  Parker,  also  payable  on  demand.  (6)  Sophie  G.  Parker,  assignee  of  John 
Hart,  foreclosed  the  second  blanket  mortgage,  ($6,000,)  and  at  that  sale,  on 
the  11th  day  of  March,  1886,  the  plaintiff  in  this  action  bought  one  house, 
No.  12;  Mr.  Pundt,  defendant,  bought  one,  No.  10;  and  Mrs.  Maben  bought 
one,  No.  3,  afterwards  conveyed  to  defendant  Brown;  and  Asa  W.  Parker 
bought  eight  others,  Nos.  5,  6,  7.  8,  9,  11,  13,  and  14.  The  amount  due  on 
said  decree  was  paid  without  selling  the  other  houses.  (7)  Asa  W.  Parker 
foreclosed  the  third  blanket  mortgage,  and  at  the  sale  under  the  decree.  June, 
1886,  he  sold  the  three  houses  and  lots  not  sold  under  his  wife's  former  decree, 
Nos.  1,  2  and  4,  and  they  were  bought  by  her,  Sophie G.  Parker.  (8)  Meanwhile, 
Asa  W.  Parker,  as  owner  of  the  third  blanket  mortgage,  had  redeemed  from 
the  first  mortgages,  and  paid  the  amounts  to  the  general  synod  and  the  board 
of  education,  and  taken  assignments  of  the  mortgages,  and  of  the  14  foreclosure 
suits  then  pending  in  name  of  Halph  G.  Packard,  a  defendant  herein,  as  his 
appointee.  (9)  Ralph  G.  Packard,  his  appointee,  discontinued  the  suits 
against  the  two  houses  and  lots  13  and  14,  on  Thirteenth  and  Fourteenth 
streets,  and  assigned  the  two  first  mortgages  to  one  Mrs.  Mary  E.  Sweezy,  a 
client  of  Parker,  and  she  immediately  brought  foreclosure,  making  the  Pack- 
ards,  owners  of  the  $14,000  nates,  parties,  and  recorded  judgment  of  fore- 
closure thereunder,  and  the  houses  were  sold  to  one  Daniel  Doody.  All  this 
was  done  while  the  suit  at  bar  was  pending,  and  without  notice  to  any  of  the 
other  owners  of  the  rest  of  the  lots.  The  court  at  special  term  found  that 
this  was  a  dcheme  to  release  the  two  houses  and  lots  13  and  14  from  the  $14,000 
mortgage,  and  to  load  the  remaining  12  houses  and  lots  with  the  whole  amount 
of  the  mortgage,  and  decreed  that  Packard,  assignee  of  Asa  VV.  Parker,  the 
owner  of  the  $14,000  first  blanket  mortgage,  must  deduct  from  the  mortgage 
the  amount  properly  chargeable  upon  those  two  houses,  and,  in  that  view,  es- 
timated their  value.  It  further  found  the  respective  value  of  each  of  the  14 
bouses  and  lots  separately,  the  amount  due  upon  the  mortgiige,  and  the  amount 
equitably  chargeable  upon  each  house  and  lot.  The  judgment  was  that  plain- 
tiff (the  owner  of  one  of  the  lots)  must  within  30  days  pay  the  full  amount  of 
the  mortgage  as  found  due,  and  that  thereafter  the  owner  of  each  of  the  other  lots 
shall  pay  to  plaintiff  the  amount  found  equitably  chargeable  upon  his  house, 
or,  in  default  of  payment,  that  his  house  and  lot  shall  be  sold  to  pay  the  same. 
Pundt  and  Brown,  defendants,  appeal,  alleging  error  in  the  conclusions  of 
law  and  in  the  form  of  the  judgment;  the  defendants  Parkers  and  Pack- 
ards  alleging  error  in  the  findings  as  to  the  facts. 

W,  S.  Logan,  for  Coflin  and  .Jones,  plaintiffs.  S.  Q,  Nelson,  for  defend- 
ants Halph  G.  and  Josiah  S.  Packard.  A,  W.  Parker,  for  defendants  Asa 
W.  and  Sophie  G.  Parker.  Bristow,  Feet  <&  Opdyke,  (M.  H.  Topping,  of 
counsel,)  for  defendants  Pundt  and  Brown. 

Pratt,  J.  The  findings  of  fact  are  fully  sustained  by  the  evidence.  Upon 
those  facts  the  right  of  the  plaintiff  to  relief  is  unquestionable.  The  equita- 
ble principle  is  that  the  burden  which  rests  upon  the  whole  property  shall 
be  apportioned  among  the  various  parcels  in  proportion  to  their  value.  The 
doctrine  is  ancient  and  well  established,  and  is  so  familiar  as  not  to  require 
the  citation  of  authorities,  which  are  abundant.  The  right  of  the  mortgagee 
is  to  have  his  money.  The  right  of  the  various  owners  is  that  each  may  have 
his  property  discharged,  upon  pa3ing  his  proportionate  part  of  the  burden, 
so  far  as  may  be,  without  endangering  the  mortgagee's  complete  security. 
The  judgment  below  is  in  the  main  correct,  but  a  slight  modification  should 
be  made,  which  will  more  fully  protect  the  rights  of  the  appellants  Pundt 
and  Brown.  The  decree  ^l)elow  puts  upon  the  plaintiff  the  duty  to  pay  the 
whole  mortgage  debt  within  30  days.  Suppose  he  fails  to  do  that,  where  will 
the  other  owners  be  left?    The  judgment  should  be  modified  by  directing 
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that  each  house  be  decreed  to  be  liable  for  the  amount  found  chargeable  npon 
it;  that  each  owner  be  at  liberty  to  paj  such  amount  to  the  referee;  and  that, 
in  case  any  owner  neglects  so  to  pay,  his  house  be  sold.  In  other  respects 
the  judgment  is  affirmed. 

Van  Name  v.  Yak  Name. 

(Supreme  Coiwt,  OenertU  Tervn^  Second  Depcvrtment.    June  25, 1888.) 

Divorce— EviDBNCK— Stjppioi  ENOT. 

In  an  action  for  an  absolute  diyorce  on  the  ground  of  adultery,  unexplained  evi- 
dence that  defendant,  with  another  man  and  two  women,  left  a  oeer-saloon  in  New 
York  city,  and  went  to  a  house  which  was  proven  to  be  a  house  of  ill  fame,  where 
they  remained  about  an  hour,  and  the  evidence  of  a  cabman  that  he  had  carried  to 
and  left  at  the  house  persons  whom  he  knew  **did  not  belong  there, "  is  sufficient  to 
sustain  a  judgment  for  plaintiif. 

Action  by  Dorcas  U.  Van  Name  against  Paul  K.  Van  l^ame  for  an  abso- 
lute diyorce  on  the  ground  of  adultery.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Barnard,  P.  J.  This  is  an  action  for  an  absolute  divorce  on  the  ground 
that  the  defendant  has  committed  adultery.  The  only  proof  of  the  guilt  of 
defendant  consists  of  the  fact  that,  on  one  evening  specified,  the  defend- 
ant and  another  man  left  a  beer-saloon  in  the  city  of  New  York  in  company 
with  two  women.  The  party  went  to  a  designated  house,  and  all  entered  and 
remained  about  an  hour.  The  defendant  and  the  two  women  were  then  seen 
to  come  out.  The  other  man  remained  in  the  house.  The  house  was  proven 
to  be  a  house  of  ill  fame  by  facts  and  general  reputation.  A  cabman  testified 
to  the  fact  that  he  had  carried  parties  to  the  house,  and  left  them  there, 
"which  I  knew  didn't  belong  there."  The  bad  character  of  the  house  wtis 
proven,  under  objection  made  by  defendant.  The  case  is  not  like  Kenyan  v. 
Pcop/e,  26  N.  Y.  208.  In  that  case  a  woman  living  with  her  mother  had 
been  seduced  under  promise  of  marriage.  It  was  held  that  the  chastity  of  the 
prosecutrix  could  not  be  established  by  proof  of  her  character,  nor  by  proof 
of  the  bad  character  of  the  mother*s  house.  In  the  present  case  the  proof  of 
the  character  of  the  house  is  necessary  to  give  weight  to  the  evidence  of  guilt. 
If  parties  were  proven  to  go  to  the  house  with  women,  and  the  house  was  of 
evil  repute,  the  inference  of  guilt  is  inferable  by  a  court  and  jury  if  unex- 
plained. There  was  no  explanation  or  evidence  to  contradict  the  inference. 
We  therefore  think  the  finding  of  the  court,  that  the  defendant  was  proven 
guilty  of  adultery,  should  be  sustained.  Allen  v.  Alleii,  101  N.  Y.  658, 5  N. 
£.  Kep.  341.    Judgment  affirmed,  with  costs. 

Pratt,  J.,  concurs. 


MaxBTELD  V,  HOEOEER. 
(Supreme  C<ywrt,  (General  Term,  Fifth  Department.    June,  1888.) 

1.  HOSTOAGBS— CONSIDBSATION^COMFOUNDINO  FsLONT. 

Defendant  testified  that  she  executed  the  mortgage  sought  to  be  foreclosed  to 
take  up  notes  forged  by  her  father,  and  held  by  phuntifl,  who  agreed,  in  considera- 
tion therefor,  not  to  prosecute.  It  appeared  that  plaintiff,  when  the  mortgage  was 
executed,  surrenderea  some  of  the  forged  paper,  and  agreed  to  surrender  the  bal- 
ance when  certain  other  arrangements  were  completed,  and  that  there  was  no  other 
consideration  for  the  mortgage.  Held,  that  the  defense  that  the  mortgage  was 
given  to  compound  a  felony  was  sufficiently  proven. 
9.  Same— AoRBEMENT  to  Compound  Felony— Evidence. 

In  such  case,  the  evidence  of  the  surrender  by  plaintiff  of  the  forged  paper,  the 
taking  of  the  note  for  the  excess  over  the  amount  secured  by  the  mortage,  and 
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his  agreement  to  surrender  all  other  paper  of  the  same  character,  though  auhse- 
quent  to  the  execution  of  the  mortgage,  is  competent,  as  showing  the  character  and 
intent  of  the  principal  transaction. 

Appeal  from  special  term,  Ontario  county;  Angle,  Justice. 

Action  by  Hiram  Maxfield  against  Theresa  M.  Hoecker  to  foreclose  a  mort- 
gage. The  defenses  were  that  it  was  obtained  by  duress,  and  given  to  com- 
pound an  alleged  felony.  It  appeared  in  evidence  that  about  January  28, 
1884,  plaintiff  held  some  nineteen  or  twenty  thousand  dollars  of  promissory 
notes  made  by  various  individuals,  and  indorsed  by  Frederick  Hoecker,  de- 
fendant's father,  which  plaintiff  claimed  were,  and  which  in  fact  were,  forged. 
Defendant  was  then  the  owner  of  the  premises  described  in  the  mortgage,  and 
also  of  a  lot  of  land  in  Pennsylvania.  Defendant  testified  that  on  the  22d  of 
January,  1884,  Mr.  Maxfield  came  to  her  house,  and  stated  to  her,  in  sub^ 
stance,  that  her  father  had  been  making  forged  paper,  and  passing  it  off  on 
him;  that  he  wanted  her  to  give  him  a  mortgage  for  $5,000  upon  her  prop- 
erty, and  to  deed  him  the  Pennsylvania  property,  which  he  would  take  for  the 
sum  of  $1,000,  and  thus  extinguish  $6,000  of  this  forged  paper;  that,  for  the 
balance  beyond  that  amount,  about  813,000,  he  would  take  a  note  for  25  cents 
on  the  dollar,  upon  which  he  must  have  a  responsible  indorser;  that,  if  set- 
tled in  this  way,  it  would  be  a  full  settlement,  and  no  one  should  know  the 
circumstances;  that,  if  not  settled  in  that  way,  he  would  put  the  defendant's 
father  into  state's  prison,  would  go  to  the  length  of  the  law,  and  to  its  bitter 
end;  but  that,  if  settled,  he  would  not  prosecute  her  father.  Tbe  defendant 
agreed  to  do  this.  In  pursuance  of  this  agreement  between  her  and  Mr.  Max- 
field,  she,  on  the  28th  of  January,  1884,  executed  and  delivered  the  bond  and 
mortgage  in  question;  and  the  forged  paper  to  a  like  amount,  with  $1.81  of 
excess,  was  surrendered  up  to  her.  At  the  time  of  this  transaction  she  was 
indebted  to  the  plaintiff  in  the  sum  of  $295.54  only,  for  which  she  gave  her 
notes,  with  the  indorsement  of  Mr.  HaviU,  which  notes  she  subsequently 
paid.  In  pursuance  of  this  original  arrangement,  she  procured  Mr.  HaviU, 
who  was  approved  by  Maxfield,  to  become  an  indorser  upon  her  note  for  the 
25  per  cent,  of  the  balance  of  the  forged  paper  held  by  bim,  and  on  the  19th 
day  of  February  that  transaction  was  closed.  HaviU,  defendant's  father,  and 
Maxfield  bad  an  interview  at  the  latter's  house  the  day  before,  and  on  that 
day  they  went  to  the  house  of  defendant,  where  a  list  of  all  the  paper  that 
was  claimed  to  be  forged  was  given  to  the  defendant,  together  with,  as  they 
supposed,  all  tbe  paper  described  in  the  list.  Defendant,  and  Mr.  HaviU,  who 
was  acting  as  her  friend,  were  desirous  of  having  some  written  evidence  that 
they  had  secured  the  object  which  they  sought,  and  a  paper  prepared  by  Mr. 
HaviU  was  presented  to  Maxfield  for  his  signature.  This  he  refused  to  sign, 
but  instead  drew  up  and  signed  the  foUowing:  "Naples,  February  19, 1884. 
It  is  agreed  between  Hiram  Maxfield,  of  the  first  part,  and  Theresa  M.  Hoecker 
and  H.  H.  HaviU,  of  the  second  part.  If  the  party  of  the  first  pait  shall  find 
any  poor  paper  that  Fred  F.  Hoecker  has  designated  as  poor,  or  does  so  desig- 
nate, the  same  shall  be  turned  over  and  transferred  to  parties  of  tbe  second 
part,  upon  payment  of  one-fourth  the  face  value,  and  interest.  This  agree- 
ment means  that,  if  he  finds  (party  of  tbe  first  part)  any  notes  which  shall  be 
acknowledged  as  bad  paper,  the  same  shall  be  turned  over,  upon  the  above 
terms,  from  this  date  on.  [Signed]  Hiram  Maxfield.  H.  H.  Havill." 
The  note  which  defendant  and  Mr.  HaviU  signed  at  that  time  was  objected  to 
by  her  because  of  the  unusual  clause  contained  in  it.  Tbe  note  is  in  the  fol- 
lowing form:  ** $3,250.  For  value  received,  I  promise  to  pay  to  Hiram  Max- 
field, or  bearer,  $3,250,  with  interest  as  follows:  Interest  to  be  paid  on  the 
wholesum.  February  18. 1885.  February  18, 1886,  and  February  18, 1887.  The 
principal  of  said  sum  is  to  be  paid  in  three  equal  annual  payments,  on  the  18th 
February,  1888,  February,  1889,  and  February,  1890,  together  with  interest 
on  all  sum  or  sums  remaining  unpaid.    There  is  no  defense  to  said  note  either 


Digitized  by'VjOOQlC 


Sup.  Ct.]         HAYEB  V.  EQUITABLE  RE8EBVE  FUND  LIFE  ABS'K.  79 

in  law  or  equity.  Datedlfaples,  Fehnuirt/,  IBS^.  [Signed]  T.  fit.  Hobcker. 
H.  H.  Havill.''  At  the  special  term  the  second  ground  of  defense  was  sus- 
tained, and  the  complaint  dismissed.    Plaintiff  appeals. 

T,  M.  Hotoell,  for  appellant.  Cogsroelh  BenUey  <&  Cogswell  for  respond- 
ent. 

BwioHT,  J.  The  action  was  to  foreclose  a  mortgage  of  real  estate.  The 
answer  alleged  duress,  and  that  the  mortgage  was  given  to  compound  a  fel- 
ony. The  court  found  the  second  defense  established,  and  the  judgment  dis- 
missed the  complaint,  but  without  costs,  since  the  parties  were  in  pari  de- 
licto. The  question  principally  argued  on  this  appeal  is  as  to  the  sulBciency 
of  the  evidence  to  support  the  finding  of  fact  upon  which  the  judgment  is 
based.  A  careful  examination  of  the  evidence  in  the  case  satisfies  us  that  the 
judgment  cannot  be  disturbed  on  this  ground.  The  burden  of  proof  was  un- 
doubtedly on  the  defendant.  She  was  required  to  establish  her  defense  by  a 
very  clear  and  satisfactory  preponderance  of  credible  evidence.  This  she  has 
done  by  the  direct  evidence  on  her  part  which  relates  to  the  principal  transac- 
tion of  January,  when  the  mortgage  was  given,  if  that  evidence  was  not  so 
inherently  improbable  or  so  self-contradictory  as  to  render  it  unworthy  of 
credit.  It  was  evidently  accepted  as  credi ble  by  the  court  below ;  and  the  ques- 
tion of  the  degree  of  credit  to  be  accorded  to  witnesses  is  one  which  must,  in 
most  cases,  be  committed  to  those  judges  of  the  fact,  before  whom  the  wit- 
nesses are  produced,  and  by  whom  their  appearance  on  the  stand,  and  the 
manner  of  giving  their  testimony,  may  be  observed  and  considered.  But, 
aside  from  the  direct  evidence  bearing  upon  the  principal  transaction,  the  evi- 
dence, oral  and  documentary,  of  subsequent  transactions  between  the  parties, 
bears  very  strongly,  if  it  is  not  of  itself  conclusive,  upon  the  question  of  the 
character  and  intent  of  the  principal  transaction.  The  surrender  by  the  plain- 
tiff of  the  entire  amount  of  forged  paper  then  producible,  and  the  agreement 
in  writing  to  deliver  up  all  other  paper  of  the  same  character  which  he  should 
afterwards  find,  was  evidence  of  the  character  referred  to,  and  was  uncontra- 
dicted. 

Objections  were  made  to  the  admission  of  this  class  of  evidence;  and  the 
exceptions  to  the  rulings  of  the  court  by  which  it  was  admitted  present  the 
only  remaining  question  in  the  case.  The  evidence  was  clearly  competent. 
It  was  evidence  of  facts  which  the  court  was  justified  in  considering  as  part 
of  the  same  transaction  as  that  in  which  the  mortgage  was  given, — as  per- 
formances on  the  part  of  the  plaintiff  of  that  which  he  undertook  to  do  in  con- 
sideration of  the  giving  of  the  mortgage.  It  was  a  later  transaction  from 
which  light  might  be  reflected  upon  the  earlier, — ^from  which  the  purpose  and 
intent  of  the  earlier  transaction  might  in  some  measure  be  inferred.  It  was 
competent  as  evidence  in  the  nature  of  an  admission;  and  any  subsequent  ad- 
mission, declarative  by  act  or  word  of  the  party,  which  tends  to  show  the  mo- 
tive, intent,  or  character  of  his  previous  act.  which  is  in  question,  is  always 
admissible  for  that  purpose.  This  is  the  rule  even  in  criminal  cases,  and  even 
though  the  subsequent  act  may  constitute  a  distinct  and  separate  crime.  Pier- 
son  V.  People,  79  K.  Y.  424.  The  record  in  this  case  discloses  no  error  which 
supports  any  exception  taken  on  the  trial,  or  to  the  findings  of  the  court.  The 
judgment  must  be  affirmed,  with  costs. 

Ail  concur. 


Mayer  o.  Equitable  Reserve  Fund  Life  Ass'n. 
{Supreme  Court,  General  Term,  Third  Department.    July  2, 1888.) 

1.  Inbxibakcb— Action  on  Life  Policy— Instructions— Application. 

An  application  for  membership  in  a  mutual  life  insurance  association  required 
the  applicant  to  state,  so  far  as  he  knew,  certain  facts  concerning  the  age,  health, 
etc.,  of  certain  relatives.    It  then  required  him  to  answer  certain  questions  con- 
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cerning  hif  own  health,  etc.  Held^  that  the  qualification,  "so  far  as  he  knew, "  ap- 
plied only  to  the  question  requiring  the  applicant  to  speak  concerning  the  health, 
etc.,  of  others,  and  not  to  the  questions  concerning  himself;  and  therefore  an  in- 
struction referring  to  the  latter  questions  that  **lf  he  [the  applicant]  does  answer, 
according  to  the  judgment  of  the  jury,  fairly  and  honestly,  then  he  has  performed 
his  warranty, "  is  erroneous.* 
2.  Same— Changb  op  Bknbficiart— Acquiescence  by  Company. 

The  hy-laws  of  a  mutual  benefit  life  insurance  association  provided  that  no  change 
of  beneficiary  by  a  member  should  be  effectual  "unless  the  certificate  thereof  shall 
have  been  filed,  examined,  and  found  correct,  and  the  necessary  change  made  in 
the  records  of  the  association,  before  the  receipt  of  notice  of  the  death  of  such 
member. "  A  certificate  of  change  of  beneficiary  executed  by  a  member  in  plain- 
tiff's favor  complied  with  all  the  requirements  of  the  by-laws,  except  it  did  not  give 
the  names  of  the  beneficiary  to  be  superseded.  No  objection  was  made  to  the  certif- 
icate by  the  association  on  account  of  such  omission,  and  the  secretary,  in  a  letter 
to  plaintiff  acknowledging  receipt  of  same,  spoke  of  it  as  "substituting  your  namo 
as  beneficiary. "  Held,  that  such  declaration  was  evidence  against  the  association, 
warranting  a  verdict  that  a  change  of  beneficiary  had  been  duly  effected ;  there  be- 
ing no  evidence  that  the  acts  required  of  the  association  to  effect  the  change  had 
not  been  done.' 

Appeal  from  circuit  court,  Ulster  county. 

Appeal  by  the  Equitable  Reserve  Fund  Life  Association,  defendant,  from  a 
judgment  in  favor  of  the  plaintiff,  John  M.  Mayer,  entered  upon  the  verdict  of 
the  jury  upon  the  trial  at  the  Ulster  county  circuit;  also  from  the  order  denying 
the  motion  made  by  the  defendant  upon  the  minutes  to  set  aside  the  verdict, 
and  grant  a  new  trial.  The  action  was  brought  by  the  plaintiff  to  recover  as 
assignee  upon  a  certificate  of  membership  issued  by  the  defendant  to  Charles 
Stephan.  This  certificate  was  a  contract  of  insurance  upon  the  life  of  Ste- 
phan  for  $5,000,  subject  to  certain  terms  and  conditions.  The  defendant  an- 
swered, and  alleged  a  breach  of  the  warranties  upon  which  the  certificate  was 
issued;  fraud,  collusion,  and  misrepresentation  in  its  procurement;  no  title 
in  the  plaintiff.  The  certificate  of  membership,  constituting  the  contract 
for  insurance,  provided  that  '*in  consideration  of  the  representations,  war- 
ranties, and  agreements  made  to  and  with  this  association  in  the  application 
for  this  certificate  of  membership,"  and  the  payment,  etc.,  the  defendant  re- 
ceives Charles  Stephan  "into  its  membership,"  and  agrees  "that,  within  ninety 
days  after  the  receipt  of  due  notice. and  satisfactory  proofs  of  the  death  of  the 
above-named  member  during  the  continuance  of  this  certificate  of  member- 
ship, there  shall  be  payable  to  the  heirs  or  legal  representatives  of  said  mem- 
ber the  sum  of  $5,000  from  the  death  fund,"  etc.  The  certificate  recites  that 
it  is  "subject  to  all  the  provisions  contained  in  the  constitution  and  by-laws 
of  the  association,"  and  also  that  it  is  issued  and  accepted  "subject  to  the  ex- 
press conditions  that  *  «  ♦  if  any  of  the  statements,  answers,  declara- 
tions, or  representations  made  in  or  accompanying  the  application  for  this  cer- 
tificate, which  application  is  hereby  referred  to  and  made  a  part  hereof,  are 
in  any  respect  untrue,  then,  in  each  and  every  such  case,  this  certificate  shall 
cease  and  determine,  and  be  null  and  void."  The  application  was  signed  by 
Charles  Stephan.  It  contained  numerous  questions,  and  recited  that  the  ap- 
plicant should  answer  "fully  and  truly,  with  representations  upon  whicli, 
as  part  consideration,  the  certificate,  if  issued,  will  be  based. "  The  application 
contained  this  declaration:  "It  is  hereby  declared  and  warranted  that  the  fore- 
going answers  and  statements  are  full,  complete,  and  true,  and  it  is  agreed 
that  this  declaration  and  warranty  shall  form  the  basis  and  shall  be  a  part  of 
the  contract  between  the  undersigned  and  the  Equitable  Reserve  Fund  Life 
Association,  and  are  offered  to  said  association  as  a  consideration  of  the  con- 

>  See  Hoffman  v.  Legion  of  Honor,  85  Fed.  Rep.  252,  and  note. 

*  As  to  the  proper  method  of  effecting  an  assignment  of  a  life  infimrance  policy,  and  a 
change  of  beneficiaries  named  therein,  see  Lament  v.  Legion  of  Honor,  81  Fed.  Rep. 
177,  and  note;  Wendt  v.  Legion  of  Honor,  (Iowa,)  84  N.  W.  Rep.  470;  Grand  Lodge  v. 
Child,  (Mich.)  38  N.  W.  Rep.  1 ;  Association  v.  Montgomery,  Id.  588 ;  Hurlbut  v.  Hurlbut, 
1 N.  Y.  Supp.  854. 
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tract  applied  for,  **  etc.  Aooompanyipg  the  i^pplication  is  the  medical  exam- 
iner's report' containing  a  list  of  printed  questions  to  which  the  applicant 
maiie  answers,  and  signed  a  declaration  similar  to  the  aboye.  The  defend-, 
ant  is  an  association  organized  under  chapter  175,  Laws  1888,  for  the  purpose 
of  transacting  the  business  of  life  insurance  upon  the  ''assessment  plan.** 
Argued  before  Learned,  P.  J.,  and  Landon,  J, 
Samuel  Fleischman,  for  appellant.    B,  S.  Wood,  for  respondent. 

Landon,  J.  The  application  for  the  certificate  was  made  by  Charles 
Stephan,  October  10, 1883,  and  he  died  December  27,  1883.  Upon  the  trial 
much  testimony  was  given  on  the  part  of  the  defendant  tending  to  show  that 
several  of  the  answers  made  by  the  insured  in  his  application  and  upon  his 
medical  examination  were  not  "fully  and  truly"  answered.  According  to 
the  terms  of  the  contract,  these  answers  were  warranties;  and,  if  not  fully 
and  truly  made,  the  contract  was,  by  its  own  terms,  void.  Such  was  the 
agreement  of  the  parties  to  it, — as  agreement  which  it  is  hardly  necessary  to 
say  it  was  entirely  competent  for  the  parties  to  make,  and  which  the  court 
cannot  unmake,  but  must  accept  as  made,  and  enforce.  Foot  v.  Insurance 
Co.,  61  N.  Y.  571;  Cushman  v.  Insurance  Co.,  63  N.  Y.  404;  Baker  v.  In- 
surance Co.,  64  N.  Y.  648;  Edington  v.  Insurance  Co.,  77  N.  Y.  564.  100 
N.  Y.  686,  3  N.  E.  Rep.  315;  Bryce  v.  Insurance  Co.,  55  N.  Y.  240;  Dwight 
y.  Insurance  Co,,  103  K.  Y.  341,  8  N.  E.  Bep.  654.  In  the  application* made 
by  the  insured,  there  was  one  question,  the  eighth,  which  required  an  answer 
respecting  the  age,  health,  etc.,  of  the  father,  mother,  brothers  and  sisters, 
and  grandparents  of  the  insured.  The  question  was:  "State,  so  far  as  you 
know,  what  was  the  age  at  death,  cause  of  death,  duration  of  final  illness, 
and  state  of  previous  health,  of  each  of  the  following  persons,  if  deceased? 
What  is  the  age  and  present  state  of  health  of  each  of  them  if  now  living?" 
Following  this  question  were  these,  among  others:  Ninth.  "Are  you  now 
in  good  health,  and  is  your  health  usually  good?"  The  answer  was,  "Yes." 
Tenth.  "Have  you  ever  had  any  serious  illness,  local  disease,  or  personal  in- 
jury. If  yes,  state  nature,  date,  and  duration  and  severity  of  attack."  The 
answer  was,  "No."  Fourteenth.  "Name  and  residence  of  your  usual  medi- 
cal attendant?"  The  answer  was,  "None."  The  testimony  on  the  part  of 
the  defense  tended  to  show  that  the  answers  given  were  false.  The  court 
charged  the  jury  that  the  qualification  in  the  eighth  question,  "so  far  as  you 
know,"  was  implied  and  understood  in  each  of  the  other  questions.  The 
court  said,  referring  to  the  latter  questions  and  the  answers  to  them:  "If  he 
[the  insured]  does  answer,  according  to  the  judgment  of  the  jury,  fairly  and 
honestly,  then  he  has  performed  his  warranty."  We  think  the  learned  judge 
fell  into  an  error.  The  qualifying  words  in  the  eighth  question  are  mani- 
festly inserted  because  the  insured  is  called  upon  to  speak  with  respect  to  the 
health,  etc.,  of  others.  He  was  supposed  to  have  some,  but  possibly  he  had 
only  small,  knowledge  of  the  matters  Inquired  of.  Kespecting  himself,  and 
his  own  health  and  medical  attendant,  he  was  presumed  to  know.  If  the 
charge  of  the  court  in  this  respect  is  sustained,  then  the  insured,  whose  war- 
ranty required  him  to  answer  "fully  and  truly, "  might  with  entire  safety  have 
answered  falsely  and  partly,  if  the  jury  should  think  they  could  excuse  him 
upon  the  ground  that  he  answered  "fairly  and  honestly."  It  is  not  difficult 
to  see  that  such  a  definition  of  the  terms  of  the  contract  opened  the  way  for 
tlie  jury  to  hold  the  defendant  liable,  although  every  answer  of  the  insured 
might  have  been  false,  and  known  by  him  to  be  so.  It  substituted  for  the 
fact  itself  an  inquiry  into  the  dead  man's  belief  respecting  the  fact.  It  is 
enough  to  say  that  the  defendant  had  entered  into  no  contract  requiring  it  to 
abide  sach  a  hazard. 

The  defendant  urges  that  the  plaintiff  has  no  title  to  the  certificate  or  to  the 
daim  against  the  defendant,  if  any  valid  claim  exists.  The  eighteenth  sec- 
v.2N.Y.s.no.2 — 6 
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f»oii  of  the  act  under  which  the  defendant  was.  organized  (chapter  175,  Laws 
18B8)  gives  a  member  the  right,  with  the  consent  of  the  association*  to  make 
a  ehange  in  his  beneficiary.  The  act  gives  tlie  association  power  to  make 
b^^laws  tor  the  conduct  of  its  affairs.  Section  4.  The  defendant's  by-laws 
provided  that  the  member  desiring  to  change  Ids  beneficiary  should  execute  a 
certificate  before  a  notary  public  or  other  proper  officer,  "in  such  foim  as  the 
executive  committee  shall  prescilbe  or  appoint/'  stilting  his  name  in  full, 
number  of  certificate,  name  and  place  of  residence  of  the  beneficiiiry  whom  he 
desires  to  substitute,  name  or  names  of  those  whom  he  desires  to  supersede, 
and  file  it  with  the  secretary  of  the  association,  who  shall*  upon  its  receipt, 
immediately  examine  it,  and  if  in  due  form,  duly  executed  and  acknowledged, 
he  shall  make  the  proper  entries  to  show  that  the  change  has  been  made. 
"No  change  of  beneficiary  shall  be  effectual  unless  the  certificate  thereof  shall 
have  been  filed,  examined,  and  found  correct,  and  the  necessary  change  made 
in  the  records  of  the  association,  before  the  receipt  of  notice  of  the  death  of 
such  member."  Here  Charles  Stephan,  th»  insured,  executed  and  acknowl- 
edged an  assignment  before  a  notary  public  on  the  25th  day  of  October,  1883, 
and  delivered  it  to  the  plaintiff.  The  assignment  complied  with  all  the  spec- 
ified requirements  of  the  by-laws,  except  it  did  not  give  the  names  of  the  ben- 
eficiaries to  be  superseded.  It  was  delivered  to  the  secr^:ary  of  the  defendant 
on  or  previous  to  November  19,  1883.  On  that  day  the  secretary  wrote  to 
the  plaintiff  that  ''the  association  has  to  inform  you  that  it  duly  received  a 
certificate  made  by  Charles  Stephan  substituting  your  name  as  the  beneficiary 
of  bis  certificate  of  membership  in  this  association.  Such  certificate  is  num- 
bered 244.*'  No  objection  was  taken  to  the  form,  contents,  or  omissions  of 
the  assignment.  The  defendant  spoke  of  it  as  "sulMtituting  your  name  as 
beneficiary;"  and  we  think  that  declaration  is  evidence  against  the  defendant 
sufficient  to  support  a  verdict  that  the  assignment  had  been  duly  examined, 
filed,  approved,  and  the  proper  entry  made,  and  tiie  change  in  beneficiary  ef- 
fected. There  is  no  evidence  that  these  acts  were  not  done  by  the  association. 
Our  examination  leads  to  the  conclusion  that  the  law  does  not  defeat  the  plain- 
tifTs  right  of  recovery  upon  the  ground  of  defects  in  his  paper  title,  but  makes 
it  dependent  upon  the  issues  of  fact. 

As  there  must  be  a  new  trial  for  the  reasons  first  assigned,  we  do  not  deem 
it  needful  to  examine  the  other  grounds  of  error  alleged,  since,  upon  a  new 
trial,  they  may  not  arise.  The  judgment  should  be  reversed;  a  new  trial 
granted;  costs  to  abide  the  event. 

Lbabnbd,  p.  Jm  concurs.    Ingalls,  J.,  not  sitting. 


In  re  Hbsdra*s  Will* 
{Supreme  Court,  Oeneral  Term,  Second  Department,    June  S5, 188S.) 
WiLL&— Probate— Pboof  op  Execution. 

Upon  proceedings  to  probate  a  will,  both  witnesses  being  dead,  there  was  eri- 
denoe  that  one  witness,  in  whose  handwriting  the  proposea  wiU  appeared  to  be, 
and  whose  son  was  named  executor  therein,  without  bond,  had.  dimnff  his  life- 
time, repeatedly  denied  its  existence,  and  had  at  one  Ume  so  testified.  No  motive 
appeared  why  the  witness  should  eitner  forge  the  will  or  deny  its  execution  if  gen- 
uine; and,  tested  by  deoedenVs  snrroundings,  it  was  reasonable,  and  suoh  a  will  as 
woidd-  be  expeotod  of  him.  The  signatures  of  testator  and  the  witnesses  were 
clearly  proveo,  and  the  latter  were  neighbors  and  friends  of  the  former,  likely  to 
be  wllnesses  io  his  wiU.  Held,  that  the  will  should  be  admitted  to  probate  with- 
out any  issue  devisa/tjit  vet  non,    Pbatt,  J.,  dissenting. 

SAMB^PSOBAtS-^BiVmSKOS-^DBOLABATIONS  OF  DBOBDEirT. 

Insnoh  case  the  admission,  in  evidence  of  declarations  of  a  daoeased  wifensM  that 
decedent  had  made  a  will,  in  reply  to  his  declarations  to  the  oontrazy,  even  if  erro- 
neous, is  not  sujDBlcieat  to  reverse  thedeoree  for  psobato^ 

Appeal  from  surrogate's  court*  Boddand  oounty* 
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TUa  otfee  l»  Mt  appeU  fiSomtiiedtoEiBe  of  the  iiwtfogate'fl  ooatt  of  liockland 
coan^  admdtttiig  to  pix>batfi  a  pi^ier  purporting  to  be  the  will  of  Sdwaird  D. 
HeadM^  Itfopoeed  hy  Millard  F.  Onderdonk,  who  was  named  as  executor 
theraia.  The  will  was  contested  bj  ^Amanda  Tordoff t  who  claimed  to  be  the 
next  of  ki»»  by  one  Estelle  Headm,  analleged  hehr,  and  by  the  attorney  general 
for  tbe  stote»  daimiag  that  ^edecaaBed  had  died  without  heirs.  The  con- 
testant Totdoff  appealed. 
Argued  before^BiAKNiiSDt  F«  /•»  and  Pratt  and  Dtkhan,  JJ« 
B,  F.  Tracy,  for  appellant.  B.  &,  Qriffin^  for  tlie  attorney  general.  Gar* 
tBtt  Zp  SvMeft  for  proponent. 

Babmabd,  p.  J.  The  evidence  is  voluminous,  but  the  issue  finally  de- 
pends upon  the  genuineness  of  the  signature  oi  the  testator  and  the  witness 
Frothingham.  Edward  D.  Hesdra,  a  resident  of  Bookland  county»  died  in 
July,  1884.  The  proposed  will  was  made  September  11,  1883.  The  will  was 
drawn  by  one  John  Y,  Onderdonk,  and  he  is  one  of  the  witnesses.  The  will 
so  entirely  accords  with  the  surroundings  of  the  testator  that  no  reasonable 
hypothesis  can  be  entertained  that  the  win  was  the  invention  of  John  Y.  On- 
derdonk; and  this  view  of  the  case  is  met  by  proof  that  the  will  was  drawn 
in  aocordance  with  the  directions  of  testator,  but  that  it  was  never  signed  by 
him.  Proof  is  given  tending  to  show  that  John  Y.  Onderdonk  so  stated  the 
fact  to  be.  This  proof  is  so  entirely  unnatural  that  no  great  weight  can  be 
placed  upon  it.  Assuming  a  man  bad  enough  to  forge  a  will,  it  is  quite  in- 
credible that  he  would  have  acknowledged  the  fact.  The  evidence  of  his 
daughter  and  her  husband  is  also  subject  to  criticism,  because  it  appears  that 
they  were  not  friendly  with  John  Y.  Onderdonk,  and  had  a  suit  pending 
against  him,  in  which  serious  charges  of  dishonesty  were  made  both  against 
John  Y.  Onderdonk  and  his  son,  the  proponent  of  the  will,  and  the  executor 
named  therein.  There  is  something  to  be  accounted  for  which  is  more  troub- 
lesome than  that  which  bears  upon  the  alleged  forgery  of  the  will.  John  Y. 
Onderdonk  was  an  old  man,  with  little  business.  He  had  been  a  builder  in 
his  early  years.  He  had  been  and  was  friendly  with  testator  until  his  death. 
He  survived  the  testator  over  two  years.  No  steps  were  taken  to  prove  the 
will,  although  he  knew  that  he  was  dead,  and  he  repeatedly  said  there  was  no 
will ;  and  on  one  examination  upon  a  contest  for  administration,  in  July,  1885, 
John  Y.  Onderdonk  testified  tliat  there  was  no  will,  or  so  testified  that  no 
other  Inference  was  possible  if  he  had  been  a  truthful  witness.  What  ex- 
planation is  there  for  this?  It  must  be  stated  in  the  outset  that  John  Y.  On- 
d^Pdonk  takes  nothing  under  the  will.  His  son  is  executor,  and  it  has  given 
him  10  years  to  close  up  the  estate,  and  provided  that  he  should  give  no  bonds. 
These  facts  were  not  sufficient  inducements  to  have  John  Y.  Onderdonk  act 
towards  proving  the  will  in  his  life-time,  and  he  lived  until  February,  1887. 
Notwithstanding  all  arguments  based  upon  the  evideuce  given  on  the  trial, 
the  decision  that  the  will  is  genuine  seemed  to  be  well  supported.  The  will 
must  have  been  the  work  of  the  testator  so  far  as  respects  the  terms.  No 
one,  much  less  an  inexperienced  man,  could  have  invented  a  will  to  fit  so  en- 
tirely the  family  and  creed  of  testator.  The  signature  of  Frothingham  is 
proven  by  members  of  his  family.  He  was  a  small  dealer  in  painters'  sup- 
plies, who  had  his  store  near  Onderdonk's,  and  with  whom  Onderdonk  was 
friendly.  Frothingham  is  dead.  This  witness  is  one  who  would  be  likely  to 
be  called  as  such  by  Onderdonk  and  testator.  There  is  no  motive  for  the 
fbrgery.  by  Ondenlonk.  If  it  was  done  to  injure  any  one,  the  injury  does  not 
appear.  A  Mrs.  Tordoff  sought  to  be  administratrix  upon  the  basis  of  intes- 
tacy. If  the  design  was  to  injure  her,  she  and  het  family  got  a  large  share 
in  the  estate  aader  tlie  ^ili.  Finally^  the  will  and  the  signature  both  of  tes- 
tator aii4  Ecotbteghalitt  are  psoduoed,  and  from  an  examination  of  them  it  is 
evident  that  the  signatures  are  genuine  as  to  both  of  these  parties.    They 
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are  easy,  natura],  atid  entiiely  resemble  tlie  admittedly  genuine  signatures. 
The  proof  of  the  genuineness  of  the  signatures  is  so  strong  that  no  case  is 
made  out  for  issues  to  be  sent  to  a  jury.  The  most  probable  exptoation  of 
the  dimculties  of  this  case  seems  to  be  that  John  Y.  Onderdonk  bad  some  mo- 
tive for  a  failure  to  produce  and  prove  the  will.  That  is  not  disclosed  by  the 
evidence,  but  his  evasive  and  guarded  answers  on  the  administration  pro- 
ceedings  seem  to  warrant  such  an  inference.  He  was  guardian  of  Mrs.  Tor- 
doff 's  children.  If  the  will  was  executed,  it  can  be  proved  against  the  testi- 
mony of  the  witnesses.    In  re  Cottrelh  d5  N.  Y  829. 

The  admission  of  evidence  of  declarations  of  John  Y.  Onderdonk  to  the  ef- 
fect that  testator  had  made  a  will,  in  reply  to  such  admissions  that  he  had 
not,  if  erroneous,  have  no  sufficient  effect  in  the  case  to  reverse  the  judgment 
for  that  reason.  The  decree  of  the  surrogate  should  therefore  be  affirmed^ 
with  costs  to  all  parties  out  of  the  estate. 

Dykman,  J.,  concurs. 

Pratt,  J.,  {dissenting.)  This  is  an  appeal  from  a  decree  of  the  surrogate 
of  Rockland  admitting  to  probate  the  will  of  Edward  D.  Hesdra.  The  learned 
surrogate  has  written  an  able  opinion,  reviewing  at  length  the  evidence,  and 
giving  strong  reasons  for  the  decision  he  has  rendered,  and  the  counsel  upon 
both  sides  have  fully  discussed  the  facts  and  circumstances  of  the  caiSe ;  so 
that,  in  the  view  we  take  of  the  cade,  a  further  discussion  of  the  facts  seems 
unnecessary.  It  is  a  case  involving  such  a  multitude  of  facts,  and  the  credi- 
bility and  motives  of  so  many  witnesses,  that  it  ought  to  be  submitted  to  the 
determination  of  a  jury.  The  rule  is  that  the  proponents  of  a  will,  in  order 
to  secure  its  probate,  must  make  satisfactory  and  convincing  proof  of  the 
factum  of  the  alleged  will;  and,  if  the  proof  comes  short  of  conviction,  the 
paper  offered  may  not  be  admitted  to  probate.  If  the  matter  is  left  in  doubt, 
it  is  proper  to  send  the  case  to  a  jury  for  investigation.  We  are  not  unmind- 
ful that  there  are  many  facts  indicating  a  due  execution  of  this  will;  yet,  tak- 
ing all  the  evidence  into  consideration,  while  we  are  not  convinced  to  the  con- 
trary, we  cannot  say  the  question  is  not  left  somewhat  in  doubt  and  uncer- 
tainty. Much  of  the  testimony  is  such  that  the  appearance  and  manner  of 
the  witnesses  upon  the  stand  becomes  an  important  factor  in  considering 
questions  of  credibility;  and,  although  the  surrogate  had  this  opportunity,  yet 
the  verdict  of  a  jury  might  be  more  mstructive  to  the  conscience  of  the  court 
than  the  finding  of  the  surrogate.  It  is  not  necessary,  in  this  view  of  the 
case,  to  examine  the  rulings  of  the  surrogate  upon  the  trial«  or  discuss  the 
questions  of  law  raised  by  the  respective  counsel.  Decree  should  bereversed» 
and  trial  ordered  at  circuit  before  a  jury,  upon  issues  to  be  framed. 


Sterling  «.  Mbtropolitan  Lifb  Ins.  Go. 
{Swpreme  Court,  General  TerrOt  Second  Department    June  26, 1888.) 

InSUBANCE— AOBNTS— ACTIOK  FOB  COUMISSIONS— SUFVIOIBNOT  OT  EviOBKGB. 

Plaintifl  agreed  to  solicit  insurftace  on  commiBslon,  with  additional  oommlBslons 
on  renewal  of  policies  secured  by  him.  Defendant  reserved  tlie  right  to  discharge 
plaintifl  for  any  malpractice,  in  which  case  he  should  forfeit  such  additional  com- 
missions. Plaintiff,  having  been  discharged  for  failure  to  forward  premiums,  testi- 
fied, in  an  action  for  such  additional  commissions,  that  he  had  taken  notes  for  the 
premiums  under  directlonB  of  defendant's  vioe-president,  which  the  latter  denied 
haying  given.  A  witness  testified  that  plaintiff  said  he  was  foolish  to  take  the 
course  he  did.  Held  that,  on  such  coi:^cting  evidence,  a  vardiot  for  plaintiff 
would  not  be  disturbed. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Sherwood  Sterling  against  the  Metropolitan  Lif e  Insunmoe  Gom« 
pany  to  recover  commissions  on  policy  renewals.  Judgment  for  plaintiff* 
and  defendant  appeals. 
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Argued  before  Learned,  P.  J.,  and  Pratt*  J. 

Amouaot  Riteh  <&  Woodford,  for  appellant*    Z.  A.  Fuller,  for  respondent. 

Barnard,  P.  J.  The  facts  of  this  case  are  very  simple*  and  are  generally 
admitted.  The  case  turns  upon  one  disputed  question  only.  On  the  13th  of 
September,  1872,  the  plaintiff  and  defendant  entered  into  an  agreement  in 
writing  by  which  the  plaintiff  was  to  solicit  applications  for  insurance  in  de- 
fendant's company.  The  rate  of  compensation  was  by  commissions  upon  the 
amounts,  and  varying  with  the  length  of  time  which  the  policies  were  to  run. 
The  emplojrment  continued  until  the  28th  of  January,  1875,  when  it  was  te]> 
minated  by  the  defendant.  The  contract  provided  that  it  should  continue 
during  the  good  behavior  of  the  plaintiff,  and  that  the  defendant,  for  the  plain- 
tiff's default  or  neglect,  might  terminate  the  contract  upon  a  notice  of  30 
days*  and  for  his  malpractice  the  defendant  could  terminate  it  at  once.  The 
contract  further  provided  that,  in  addition  to  the  commissions  upon  the  pro- 
curement of  the  policies,  the  plaintiff  was  to  be  entitled  to  a  commission 
upon  the  renewal  of  all  the  policies  ''developed  by  him  under  the  contract" 
for  a  term  of  10  years  after  the  contract  ended,  as  provided  in  the  contract. 
The  contract  provided  that,  upon  adischarge  for  malpractices,  ''all  business 
developed  under  this  contract  shall  be  thereupon  forfeited.  **  The  defendant 
avers  a  discharge  of  the  plaintiff  for  malpractice,  and  this  is  the  only  issue  in 
the  case.  The  contract,  the  performance  under  it,  the  averment  of  his  com- 
mission, if  he  be  entitled  to  any,  are  all  uncontradicted.  The  question  liti- 
gated as  to  malpractice  is  again  simplified  by  many  undisputed  facts,  so  as  to 
finally  leave  one  fact  only  upon  which  it  depends.  The  plaintiff  did  not  for- 
ward the  moneys  received  for  policies  and  renewal  premiums,  as  he  should 
have  done  by  the  defendant's  instruction;  but  he  says  these  were  waived  by 
the  company^  and  thus  the  question  is  solely  whether  this  is  so  or  not.  Upon 
this  question  there  are  but  two  witnesses,  the  plaintiff  and  the  defendant's 
vice-president.  It  is  proven  that  the  defendant  sued  the  plaintiff  and  his 
sureties  for  a  balance  of  money  unpaid,  and  recovered  a  judgment  which  was 
paid.  The  plaintiff's  case  depends  upon  the  fact  whether  the  defendant  con- 
sented that  he  might  take  notes  for  the  premiums,  instead  of  cash.  He  tes- 
tified that,  owing  to  the  tightness  of  money  and  to  effects  of  the  panic  in  1874, 
he  told  the  defendant's  vice-president,  Mr.  Hegeman,  that,  to  keep  the  busi- 
ness together,  it  was  necessary  to  take  notes  for  the  premiums;  that  Hege- 
man replied,  "Get  them  in  as  fast  as  you  can."  The  plaintiff  held  about 
$3,500  of  these  notes  when  he  was  discharged,  and  there  was  less  than  this 
sum  due  the  company  by  the  commission  due  plaintiff.  Hegeman  denies  the 
conversation,  and  all  its  parta.  A  witness,  Bendsly,  states  that  plaintiff  said 
he  was  foolish  to  take  the  course  he  did,  and  this  completes  the  evidence  upon 
the  issue.  The  plaintiff's  conduct  is  in  many  respects  as  consistent  with  his 
views  of  the  case  as  they  are  with  the  defendant's  theory  of  it.  The  author- 
ity of  the  plaintiff,  and  the  real  truth  of  the  matter,  are  more  likely  to  be  de- 
termined correctly  by  the  trial  than  by  an  appellate  court.  The  legal  rule  is 
in  conformity  with  this,  that  a  fairly  debatable  question  of  fact  will  not  be 
reversed  on  appeal.    Judgment  affirmed,  with  costs. 

Pratt,  J.,  {(Minurrfng.)  There  being  no  contention  as  to  the  proof  or 
amount  of  plaintiff's  claim,  it  is  only  necessary  to  consider  the  defenses  set 
up  in  the  answer.  As  to  the  defense  of  "  compromise  and  satisfaction. "  De- 
fendants aued  plaintiff  for  what  he  owed  them  when  he  quit  work.  Accord- 
ing to  tlie  statement  prepared  by  their  accountant,  the  debt  on  September  16, 
1887,  amounted  to  $2,846.18.  That  amount  was  paid  in  full  by  him  or  his 
sureties,  without  abatement  or  compromise.  After  that  settlement.  Sterling 
asked  defendants  "to  allow  something  for  his  business*"  towards  payment  of 
the  note  already  given  by  hia  bondsman,  which  defendant  refus^  to  do. 
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That  refusal  was  not  a  compcomiae  nor  a  settlement.  That  datenae  ia  not 
sustained.  As  to  the  otber  defianse  pleaded*  viz.,  a  fraudulent  detaining  by 
plaintiff  of  upwards  of  82,800  of  defendant's  money,  collected  by  him  as 
agent.  The  evidence  shows  that,  to  help  along  the  business,  Sterling  had 
t^en  $3,500  of  notes  in  cases  where  the  policy-holders  were  unable  to  pay 
cash.  By  so  d<Hng,  he  had  got  in  arrears  to  the  company,  which  refused  to 
accept  from  him  anything  but  money  to  the  amount  of  $2,^^.  But  the 
figures,  far  from  establishing  that  Sterling  had  detained  defendants'  money, 
seem  to  show  that  he  had  paid  over  to  them  more  cash  than  be  had  coir 
lacted;  for  while  but  $2,846  in  arrear,  he  had  in  band  $8,500  of  notes  thus 
received.  The  second  defense,  therefore,  is  not  established.  It  is  suggested 
that  failure  to  send  on  the  notes  was  a  breach  of  duty.  A  sufiicient  answer 
is  that  no  such  breach  of  duty  is  pleaded.  Another  is  that  the  company  re- 
fused to  receive  anything  from  him  for  premiums  except-cash .  There  is  some 
dispute  in  the  evidience  as  to  whether  Hegeman  instructed  Sterling  to  accept 
notes  instead  of  cash.  That  question  does  not  seem  to  be  imp6i'taBt.  There 
is  no  defense  pleaded  that  he  violated  duty  in  taking  notes  instead  of  money. 
Moreover,  were  there  such  a  plea,  acquiescence  in  his  cu.stom  for  several 
months  would  probably  be  equivalent  in  law  to  express  instructions.  It  may 
be  observed  that,  while  the  specific  instructions  and  oonversationa  testified  to 
by  Sterling  are  contradicted,  it  is  not  denied  that  the  coifcipany  had  knowledge 
of  his  custom,  nor  ia  any  objection  to  it  shown.  Suggestion  is  naw  made 
that  the  plaintiff^s  evidence  as  to  receiving  notes  is  an  after^thoughli;  But 
the  history  of  the  trial  gives  no  support  to  the  suggestion.  Plaintiff  was  not 
cross-examined  upon  the  matter,  and  his  efforts  to  give  full  details  were  suc- 
cessfully resisted.  Defendants  cannot  be  heard  to  complain  of  a  meagemess 
of  proof  caused  by  their  own  objection.  But  the  proof  is  not  defective.  The 
details  of  tlie  notes  would  have  made  no  difference  in  the  legal  effect  of  the 
eviaence.  It  would  have  merely  given  facilities  for  a  eross-examination  that 
was  not  desired.  The  apparent  explanation  is  that  defendants  were  already 
well  informed  as  to  the  notes,  regarded  the  fact  as  unfavorable  to^them,  and 
excluded  the  evidence  so  far  as  in  their  power.  It  is  argued  tbatplalntiff  has 
misconceived  his  remedy;  that  he  should  have  sued  fdt  damages  for  a  wrong- 
ful discharge.  He  was  not  restricted  to  that  remedy.  He  might  well  prefer 
an  action  in  which  the  amount  of  his  reeovery  would  depend  upon  figux^s, 
and  not  upon  estimates  and  opinions.  The  judgment  should  be  afflrmed,  ^th 
costs. 


T^BRUOL  v.,  WHBELEB  .0t  ol. 

(Supreme  Court,  Qeneral  Terms  Second  Depcntment    June  96, 1886.) 

CtoN8Trrt)TioKAi.  Law— Dblbgation  of  Leoislatitb  Powers— Taxation.    , 

Laws  17.  T.  1888.  c.  114^  conferring  on  the  board  of  assessors  of  the  city  of  Brook- 
lyn, saoh  board  being  a  city  agency  in  respect  to  tazatlon,  power  and  autbbrit  j  to 
aetermlne  what  proportion  of  the  taxes,  assessments,  etc.,  assessed  on  any  lands 
therein  prior  to  July  1, 1883,  and  in  arrear,  should  be  justly  and  fairly  oharged 
against  and  presently  coUeoted  from  said  lands,  and  making  their  determination  a 
valid  tax  and  lien  thereon,  In  Ueu  of  said  arrearages,  is  oonstitutional.  The  arrear, 
thus  ascertained,  not  being  a  new  tax,  but  an  abatement  of  the  old,  the  objection 
that  the  legislature  cannot  delegate  the  power  of  taxation,  within  an  lnborp9r»ted 
city,  to  a  commission  newly  created  by  itself,  is  irrelevant. 

On  exceptions  from  circuit  court,  Kings  county;  GiTLLENr  Justice. 

Action  by  Lucy  Maria  Terrell  against  Nancy  B.  Wheeler  uid  others  to  re- 
cover the  possession  of  a  lot  or  parcel  of  land  situate  in  the  oily  of  Brooklyn, 
sold  for  taxes  assessed  in  lieu  of  arrearages  of  taxes  thereon,  under  chapter 
114,  Laws  N.  Y.  1888,  and  bought  by  plaintiff,  and,  not  harlng  been  re- 
deemed within  one  year,  conveyed  to  her  by  the  registrar  of  arrears  of  said 
city.    The  act  of  March  16,  1883,  (chapter  114,  Laws  JSi.  Y.  Id83»)  entitled 
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"An  act  ODfioomliig  the  wtttement  and  <^illeotion  of  ammnges  of  unpaid 
taxes,  assessments,  and  water-rates  in  the  city  of  Brooklyn,  and  imposing  and 
levying  a  tax,  assessment,  and  lien  in  lieu  and  instead  of  such  arrearages, 
and  to  enforce  the  payment  thereof,*  provides  that  ^whereas,  arrears  of  un- 
paid t^es,  assessments,  and  water*rates  in  the  dty  of  Brooklyn  have  accu- 
mulated to  an  amount  exceeding  ten  milUona  of  dollars,  and  in  some  instances 
said  arrears  exceed  in  amount  the  asnessed  value  of  the  lands  affected  thereby  t 
and  wtiereas,  the  validity  of  some  of  such  unpaid  taxes,  assessments,  and 
water*rates  has  been  or  may  be  called  in  question  by  iwason  of  some  irregu- 
larity, omission,  ox  defect  in  the  procedure  instituting,  laying,  or  imposing 
the  same;  and  whereas,  the  city  of  Brooklyn  has  issued  and  sold  its  tax  oer- 
tiflcatea,  to  a  large  amount,  on  account  of  the  arrean  of  unpaid  taxes,  and 
has  issued  and  sold  its  bonds  for  the  money  paid  for  the  improvements  for 
which  the  assessments  so  in  arrears  were  imposed,  and  the  said  improvements 
have  been  completed,  and  the  property  assessed  therefor  has  been  benefited 
thereby;  now,  therefore,  the  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows:  Section  1.  The  board  of  assessors 
of  the  city  of  Brooklyn  shall  have  power  and  jurisdiction,  and  they  are  hereby 
directed  and  required,  in  all  cases  where  any  tax,  assessment,  or  water-rate 
levied  or  imposed,  or  attempted  to  be  levied  or  imposed,  on  any  land  in  said 
city  prior  to  the  1st  day  of  July,  1882,  remains  unpaid  and  in  arrears,  except 
as  is  hereinafter  otherwise  provided,  to  examine  into,  and  fix,  adjust,  andde- 
termine,  as  to  each  parcel  of  land,  how  much  of  said  arrearages  ought,  in  the 
way  of  tax,  assessment,  and  water-rate,  in  fairness  and  justice  now  presently 
to  be  laid,  assessed,  and  charged  against  and  actually  collected  from  said  land, 
by  reason  of  any  and  ail  the  matters  uid  things  covered  or  attempted  or  in- 
tended to  be  covered,  or  done  or  attempted  or  intended  to  be  done,  in  the  lay- 
ing and  assessing  the  said  taxes,  assessments,  or  water-rates  so  in  arrears  as 
aforesaid ;  and  the  said  board,  in  dealing  with  said  arrearages  as  matters  of  fact, 
according  to  their  judgment  of  what  shall  be  fair  and  just,  as  hereinbefore  di<* 
rected.  shall  treat  the  same  without  regard  to  any  supposed  want  of  Jurisdiction, 
irregularity,  or  defect  in  any  of  the  proceedings  had  for  the  levying,  imposing, 
or  confirming  any  of  said  taxes,  assessments,  or  w^ter-rates  so  in  arrears* 
^  ^  *  Sec  2.  The  said  board  shall  keep  a  record  of  their  proceedings  un- 
der this  act,  in  which  sluUl  be  entered  their  determination  as  to  the  amount 
to  be  charged  and  assessed  upon  and  against  each  parcel  of  land  as  aforesaid, 
designating  the  same  by  the  block  and  lot  numbers  on  the  assessment  maps 
in  their  office,  and  shall  certify,  under  the  signatures  of  a  majority  of  said 
board,  the  said  amount  to  the  registrar  of  arrears  and  to  the  comptroller  of 
the  said  city,  and  their  determination  in  respect  thereof  shall  be  final  and  con- 
clusive upon  all  persons  owning  or  having  any  interest  in  or  lien  upon  said 
lands,  and  against  all  pemons  whomsoever,  and  the  amount  so  fixed,  deter- 
mined, and  certified  by  them  in  each  case  shall  thereupon  become  and  be  a 
valid  and  binding  tax,  assessment,  and  lien  on  the  lands  so  designated,  in 
lieu  and  instead  of  all  outstanding  claims  of  the  oit^  of  Brooklyn  for  arrear- 
ages of  taxes,  assessments,  or  water-rates  levied  or  confirmed,  or  attempted 
to  be  levied  or  confirmed,  prior  to  the  said  1st  day  of  July,  1882,  and  shall  be 
a  valid  lien  on  said  lands,  having  priority  ovec  ail  other  liens,  claims,  or  de- 
mands wiiataoever,  except  taxes,  water-rates,  or  assessments  levied  after  said 
date;  and  the  proceeds  thereof,  when  coUegted,  shall  be  applied  to  the  pay- 
ment of  the  expenses  of  carrying  out  the  provisions  of  this  act,  and  to  the 
discharge  of  any  of  the  obligations  of  the  city  of  Brooklyn  arising  upon  tax 
certificates,  and  bonds  and  certificates  issued  on  account  of  local  improve- 
ments, and  bonds  issued  to  meet  deficiencies  on  such  bonds  or  certificates.** 
The  trial  resulted  in  a  verdict  for  plaintiff  by  direction  ot  the  court.  Defend- 
ant took  exceptions  to  the  general  term,  alleging  that  the  act  was  unconstitu- 
tional. 
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James  <6  Thomas  Hi  Trop^  tot  plaintilf.  Jamei  SUkemant  {John  J.  Toumr 
sendt  of  counsel,)  for  defendants. 

John  J.  Totonsend,  for  defendants,  in  support  of  the  exoeptions. 

Persons  taxed  in  towns  for  general  purposes  either  tax  themselyes,  or 
choose  their  taxing  officers.  Persons  taxed  in  cities  cannot  be  constitution- 
ally subjected  to  a  different  kind  of  government.  Towns  and  cities  are 
corporate  bodies,  but  their  corporate  character  has  no  more  political  influ- 
ence than  the  corporate  character  of  a  private  corporation.  Abroad,  the  cor- 
porate character  of  cities  has  been  exalted  and  exaggerated  until  cities,  as 
corporate  bodies,  and  frequently  as  chartered  corporate  bodies  have  become 
tyrannical  and  oppressive,  disregarding  and  working  an  atrophy  of  the  rights 
of  the  citizen.  Here  the  inhabitants  of  cities  are,  equally  with  the  inhabit- 
ants of  towns,  entitled  to  the  protection  of  the  constitution.  Cities  are 
towns  no  longer  meeting  in  a  popular  assembly,  but  meeting  in  select  com- 
mittee in  some  form  chosen  by  the  people,  as  a  common  council.  In  Brook- 
lyn the  wards  of  the  city  are  by  statute  declared  to  be  towns  of  the  county 
of  Kings.  Chapter  868,  Laws  1878,  tits.  2,  3.  If  it  is  unconstitutional  to 
tax  persons  in  the  towns  and  counties  by  legislative  commission,  it  is  uncon- 
stitutional to  tax  them  in  the  city  of  Brooklyn  by  legislative  commission. 
There  is  no  warrant,  express  or  implied,  for  the  delegation  of  the  absolute 
power  of  taxation  for  expenses  incurred  in  executing  the  powers  inherent  in 
a  city,  except  to  the  city  as  a  community,  or  the  county  board  of  supervisors. 
If  delegated  to  the  city,  such  delegated  absolute  authority  must  be  exercised 
by  the  mayor,  aldermen,  and  commonalty  in  common  council  convened,  or 
by  some  similar  board  chosen  by  the  citizens.  There  is  no  warrant,  express 
or  implied,  for  the  delegation  of  the  power  of  absolute  taxation  for  general 
town,  county,  or  city  purposes  to  a  commission  appointed  by  the  legislature. 
Any  other  construction  of  the  constitution  permits  the  legislature  to  destroy 
the  county  organization  for  fiscal  purposes  in  every  county.  It  would  permit 
the  arbitrary  construction  and  reconstruction  of  schemes  of  local  government, 
and  their  establishment  in  Brooklyn,  or  in  any  part  of  the  state,  under  the 
pretense  of  organizing  a  city.  In  People  v.  Acton,  48  Barb.  524,  it  was  de- 
cided that  the  legislature  cannot  create  a  commission  with  power  to  enact  a 
municipal  by-law.  A  fortiori,  the  legislature  cannot  invest  a  commission  with 
an  absolute  power  of  taxation. 

Babnard,  P.  J.  The  argument  against  the  constitutionality  of  the  arrears 
law  of  Brooklyn  rests  principally  upon  the  lack  of  power  in  the  legislature  to 
delegate  the  right  of  taxation  to  a  board  of  commissioners.  The  legislative 
power  of  taxation  is  very  great,  and  the  right  to  delegate  it  to  towns,  villages, 
and  municipal  agencies  is  constantly  practiced  and.  recognized,  and  has  been 
for  many  years.  The  assessors  of  the  city  of  Brooklyn  are  a  city  agency  in 
respect  to  taxation,  and  I  do  not  understand  the  appellant  to  question  the  le- 
gality of  a  tax  imposed  upon  real  property  through  the  regular  action  of  this 
board  of  assessors.  If  the  arrears  of  taxes  are  legally  imposed,  then  the  dele- 
gation of  the  authority  to  remit  a  portion  of  the  tax  so  in  arrears  can  in  no 
proper  sense  be  deemed  an  imposition  of  the  tax.  The  tax  was  imposed  and 
was  unpaid,  and  the  land-owner  is  in  no  position  to  object  to  the  reduction  of 
a  legal  tax.  The  law  apparently  is  for  his  benefit,  and  is  designed  to  collect  a 
less  sum  in  lieu  of  a  greater  one  legally  existing  against  the  land.  The  arrear 
is  not  a  new  tax,  but  an  abatement  of  the  old;  and  the  argument  that  the  leg- 
islature cannot  delegate  the  power  of  taxation  to  a  commission  has  no  rele- 
vancy or  force.  No  additional  obligation  could  be  imposed  by  the  commis- 
sion. The  law  is  not  liable  to  objections  in  other  respects.  It  provides  for  a 
hearing  even  when  the  proposal  is  to  reduce  the  amount  to  be  paid  by  the  land. 
The  right  to  sell  follows  the  right  to  tax  at  all.    It  provides  for  a  list  of  the 
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conclasions  of  the  oommissioii,  and  fto  ito  delivery  to  all  applioants*  an(d  it 
provides  for  redemption,  after  sale,  for  12  montba.  It  requires  a  notice  of 
the  sale  to  be  given  to  every  record  owner,  or  person  interested  in  the  title  by 
mortgage  thereon.  A  great  indebtedness  of  the  dty  of  Brooklyn,  occasioned 
by  the  default  of  those  who  were  assessed  for  their  property,  could  not  be  met 
by  a  more  humane  iaw,  both  in  its  justice  <md  in  the  pvoviaions  lor  its  execu- 
tion.   Judgment  should  therefore  be  affirmedf  with  costs. 

Fratf,  J.»  concurs. 


CONSAtTLUS  V,  McCONIHE  €t  aZ. 

(Supreme  C<mt%  General  Term,  Third  Department.   July  2,  1888.) 

1.  JlTDGMXNT— EfFBCT— RbS  AJDJUDICATA. 

In  an  action  to  foreclose  a  mortgage  upon  a  mill  property,  the  issnea  involved 
were  whether  the  machinery  and  fixtures  were  covered  by  the  mortgage,  and 
whether  the  real  estate  and  improvements  had  not  been  partnership  property  sub- 
ject to  partnership  debts  of  a  firm  formerly  owning  it,  and  therefore  whether  the 
mortgage  in  quesuon,  which  was  executed  by  a  grantee  of  a  purchaser  at  exeontion 
sale  of  one  of  such  partner's  interest  In  the  realestate,  was  not  subject  to  such  part- 
nership debts.  The  machinery,  fixtures,  and  real  estate  were  held  subject  to  the 
mortgage.  Held,  that  such  issues  could  not  be  again  litigated  in  a  separate  aotion 
in  which  a  grantee  of  such  mortgagor,  who  was  a  party  to  the  former  aotion,  sought 
to  assert  his  equity  as  a  creditor  of  such  firm,  and  thus  limit  the  lien  of  the  mortgage. 
2b  Vendor  and  Vbndbb — Saus  of  Pboperty— Mortgage  by  Individual  Pabtneb. 

Where  a  creditor  of  an  insolvent  firm  purchases  real  estate  from  an  assignee  for 
benefit  of  creditors  of  such  firm,  subject  to  a  mortgage  upon  the  individual  interest 
of  a  member  of  the  firm  in  the  same,  such  purchaser  stands  in  the  same  position  as 
any  other  purchaser,  and  is  not  entitled  to  the  sole  benefit  of  equities  due  the  cred- 
itors of  such  firm,  as  asrainst  such  individual  mortgage  creditor.  ^ 
8.  Pabtnbbship^Libn  on  Fibv  Pbopebtt— Mortgage  of  Individual  Interest. 

In  an  action  by  a  creditor  of  a  firm  to  establish  a  lien  upon  partnership  property 
as  against  the  holder  of  a  mortgage  upon  the  individual  interest  of  a  member  of 
such  firm  it  appeared  that,  upon  dissolution  of  the  firm,  such  creditor  had  accepted 
a  new  firm,  then  formal,  as  his  debtor.  It  was  not  shown  that  he  had  not  waived 
his  claim  against  the  members  of  such  former  firm,  and  it  appeared  that  he  had 
long  delayed  asserting  such  claim ;  that  the  mortgava  had  been  transferred;  and 
that  new  rights  had  intervened.  Held,  that  the  osedltor  was  not  entitled  to  such 
llen.» 
4.  Saxb— Judgment  against  Suooeeding  Firm. 

When  such  creditor  has  recovered  judgment  on  such  demand  against  a  successor 
of  such  new  firm,  he  is  precluded  from  asserting  such  partnership  lien,  as  the  two 
remedies  are  inconsistent. 

Appeal  from  circuit  court,  Montgomery  county 

Action  by  John  Gonsaulus  against  Isaac  McConihe  and  others,  who  were 
holders  of  mortgages  upon  the  real  estate  described  in  the  complaint.  The 
complaint  alleged  that  the  real  estate  and  property  were  in  equity  the  personal 
property  of  the  late  insolvent  firm  of  McDonnell,  EHne  &  Co.  at  the  death  of 
John  McDonnell,  one  of  the  members  of  the  firm,  and  also  at  the  time  the  mort- 
gage was  given,  and  therefore  was  only  upon  the  surplus  after  payment  of 
the  firm  debts;  that,  as  the  firm  was  insolvent,  there  was  no  surplus,  and 
therefore  the  mortgage  attaclied  upon  nothing,  and  the  surplus,  after  payment 
of  admitted  prior  mortgages,  should  be  paid  to  the  plaintiff  as  the  owner  of 
the  equity  of  redemption  under  purchase  from  the  assignees  of  the  insolvent 
successor  firm  which  had  assumed  the  payment  of  the  debts  of  the  prior  firm. 
The  facts  are  sufilciently  stated  in  the  opinion.    Plaintiff  appeals  from  so  much 

1  As  to  the  priorities  between  firm  and  private  creditors  in  making  disposition  of  the 
assets  of  an  msolvent  firm,  see  Johnston's  AppeaL  (Pa.)  9  AtL  Rep.  76,  and  note:  Ma- 
chine Co.  V.  Bannon,  (Tenn.)  4  B.  W  Bep.  881,  ana  note;  Succession  of  Pilcher,  (La.)  1 
Bouth.  Rep.  aML  and  note;  Powers  v.  Powers,  (Wis.)  35  N.  W.  Rep.  53.  A  judgment 
for  a  firm  debt  fias  no  priority  over  a  judgment  previously  obtained  against  the  several 
members  of  the  firm  on  their  individual  uabilitfes,  as  against  firm  property.  Davis  y. 
Canal  Co.,  <N.  Y.)  16  N.  B.  Bep.  878. 
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cf  tbe  Jadgment  as  denies  the  pnayer  of  the  complaint  to  adjudge  that  a  cer- 
tain mortgage  upon  an  undirided  third  of  certain  real  estate  attaches  as  a  lien 
only  t»  t^  land,  and  not  at  all  to  the  bnildings  and  improvements  made  upon 
the  land.  The  action  was  tried  at  the  Mont^nery  circuit,  before  the  court 
without  a  jury. 

Argued  before  Iasaxsvd,  P«  J.,  and  Lakdon  and  Ikgalls,  JJ. 

S.  F.  Bttllard,  for  appeUnnt.    Ofin  ^famheU,  tor  respondents. 

Landon,  J.  When  John  McDonnell  died,  February  5, 1878,  he  was,  and 
since  1868  had  been,  a  member  of  the  partnership  firm  of  McDonnell,  Kline 
&  Co.,  consisting  of  McDonnell,  Perry  Kline,  and  Thoinas  Harvey,  manufact- 
urers of  knit  goods.  His  death  dissolved  that  firm.  The  firm  had  a  large 
manufacturing  establishment,  built  upon  real  estate  which  had  been  purchased 
in  parcels  from  time  to  time,  the  title  to  which  stood  in  the  individual  names 
of  the  several  members  of  the  firm  as  tenants  in  common,  except  a  small  strip 
used  for  a  right  of  way,  the  deed  for  which  was  taken  in  tbe  name  of  the  firm. 
The  erections  upon  the  real  estate  and  the  machinery  were  made  and  obtained 
by  the  firm  by  means  of  the  firm  funds  and  credit.  If  this  action  were  in  be- 
half of  the  creditors  of  the  firm,  or  of  its  surviving  members,  to  enforce  their 
demands  against  it,  or  claims  to  contribution,  it  might  be  important  to  ascer- 
tain whether  the  entire  property  should  not  be  regarded  as  partnership  prop- 
erty, if  necessary  so  to  treat  it,  to  protect  either  creditors  or  surviving  mem- 
bers. But  on  the  25th  day  of  February,  1878,  the  administrators  of  John 
McDonnell  made  an  inventoiy  of  the  machinery,  fixtures,  shafting,  and  stock 
in  the  mill,  and  estimated  the  one-third  surplus  over  all  liabilities  at  $4,443.66. 
The  administrators  on  the  same  day,  by  an  assignment  under  seal,  in  consid- 
eration of  $4,440,  sold  the  interest  owned  by  the  late  John  McDonnell  in  the 
firm,  not  including  real  estate,  to  one  O'Brien,  subject  to  the  payment  of  one- 
third  of  the  debts  and  liabilities  of  the  firm.  O'Brien  on  the  same  day  trans- 
ferred the  same  to  Lucy  McDonnell,  the  widow  of  John,  and  to  their  son,  AVil- 
lard,  and  the  sum  of  64,440  was  then  paid  to  the  administrators.  The  court 
finds  that  the  firm  was  solvent  upon  John  McDonnell's  death .  No  account  was 
then  taken  of  the  real  estate  and  buildings,  because  they  were  incumbered  by  a 
mortgage  for  $25,000,  then  and  still  outstanding,  and  were  not  supposed  to  be 
worth  any  surplus.  The  indebtedness  of  tbe  firm,  independent  of  the  mortgage, 
was  then  estimated  at  $95,681. 72,  and  probably  was  larger,  Lucy  and  Wil- 
lard  McDonnell  now  entered  into  copartnership  with  the  surviving  members  of 
the  first  firm,  and  formed  a  inew  or  second  firm,  but  with  the  name  of  the  first 
firm ;  they  agreeing  to  pay  John  McDonneirs  sbare  of  tbe  old  firm's  liabilities. 
In  November,  1878,  Willard  McDonnell  died,  and  Lucy  succeeded  to  his  prop- 
erty; and  she,  with  Kline  and  Harvey,  formed  a  new  or  third  firm*  under  tlie 
old  name,  the  third  firm  assuming  the  obligations  of  the  preceding  firms.  In 
October,  1879,  it  appearing  that  John  McDonnell's  individual  estate  was  in- 
solvent, his  real  estate  was,  under  tliesurrogate's  decree,  sold  tp  pay  his  debts, 
and  under  such  sale  his  intierest  in  the  real  estate  used  by  the  firm  was  sold 
to  Edward  McDonnell  for  $25,  and  a  conveyance  given  him.  Edward  never 
joined  the  firm.  The  firm  conldnued  business,  paying  up  old  debts*  and  mak- 
ing new  ones,  and  buying  new  machinery,  and  making  improvements,  until 
August,  1883,  when  Lucy  McDonnell  sold  all  her  Interest  in  the  firm  and 
property  of  the  third  firm  to  Augustus  Clark;  he  assuming  her  share  of  the 
firm  liabilities.  Edward  McDonnell  at  the  same  time  sold  Clark  t^e  real  es- 
tate he  had  acquired  upon  the  surrogate's  sale.  Clark  agreed  to  pay  $20,500 
for  both  Lucy's  and  Edward's  interests.  He  paid  $10,5(X)  cash,  and  gave  Ed- 
want  a  mortgage  for  $10,000.  This  is  the  mortgage  now  held  by  the  defend- 
ant McConihe,  who  became  its  owner  through  successive  assignments.  The 
conveyance  by  Edward,  and  the  mortgage,  are  of  an  undivided  one-third  of 
the  mill  premises.    The  third  firm  was  solvent  when  Clark  bought  Lncy  Mc- 
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DoniieU'4  Intemt  This  HhIcI  is  f oQtidi  Init  it  reitB  ti)K»  the  assumption  that 
the  baUdings  and  improvements  were  partnership  property.  Clark  now  en* 
tsrsd  the  firm  in  Luey  MeDonnell's  placer  and  the  fourth  firm  of  the  same 
name  was  now  f  ormed»  it  assuming  the  liabilities  of  the  proTions  firms.  The 
ooort  finds  that  there  is  no  proof  that  any  debts  of  the  first  firm  were  now  out* 
standing.  If  any  remaiaed  unpaid^  tliey  had  been  assumed  by  the  subsequent 
firms.  The  fourth  finn  continued  the  business  until  January  31,  1882,  when 
Harvey,  one  of  tihe  partners,  sold  his  interest  to  the  other  partners,  Clark  and 
Kline,  who,  under  this  name,  f oirmed  the  fifth  firm ;  assumed  to  pay  the  debts 
of  the  precediqg  firms;  also  to  pay  Harvey,  the  retiring  partner,  $22,500,  to 
secure  81&.000  of  whinh  they  gave  him  a  mortgage  upon  the  mill  premises. 
This  mortgage  is  now  dwned  by  the^  defendant  Julia,  wife,  of  the  plaintiff. 
Whether  the  fourth  firm  was  solvent  when  it  was  succeeded  by  the  fifth  the 
eourt  does  not  find.  Clark  &  Kline,  the  fifth  firm,  continued  the  business 
until  December,  1868,  when,  being  insolvent,  they  made  a  general  assignment 
lo  Hlnman  and  Grame  for  the  benefit  of  their  creditors,  making  preferences. 
These  assignees  sold  the  mill  premises  and  machinery  to  Francis  A.  Fales, 
subject  to  all  liens  and  iDCumbrances,  for  $35,000.  Fales  had  notice  of  the 
$10,000  mortgage  given  to  Sdward  McDonnell  bv  Clark,  now  held  by  Mc- 
GonihOt  Fales  and  wiito  then,  sold  two-thirds  of  tm  premises  and  property 
purchased  bgrhimto  tbepOaintiff,  who  also  had  nottoeof  the$10,000  mortgage. 
Fales  sold  the:  remaining  one^thlrd  to  one  Blcknell,  and  Bieknell  and  plaintiff 
gave  Fi^Ies  a.  mortgage  for  $48,148.  The  defendant'  MeConihe  obtained  judg- 
ment in  an  action  in  the  supreme  eourt,  in  which  he:  was  plaintiff,  and  this  plain- 
tiff and  otitiers  defendants,  for  the  foreclosure  of  the  $10,000  mortgage  given 
to  Edward  McDonneU  by  Clark, and  for  the  sale  of  the  premises.  This  action 
is  brought  by  the  plahitiff  for  a  partition  by  sale  of  the  premises.  The  issue 
in  the  case  presented  by  this  appeal  respect  the  validity  and  priority  of  the 
$10,000  mortgage.  The  plaintiff  prays  that  it  be  declared  to  be  a  lien  only 
upon  Uie  naked  real  estate,  in  its  order  of  priority,  but  not  at  all  upon  any  of 
the  improvements  upom  the  property;  that  an  aocount  of  these  improvements 
be  takea,  and  their  value  be  paidi  upon  the  other  inoumbrances,  and  the  btil- 
ance  to  the  plaintiff.  The  effect  of  such  a  judgment  would  be  that  nothing 
would  he  ap^cable  to  the  $10,000  mortgage.  The  judgment  appealed  from 
denied  tbis  relief,  and  established  the  validity  of  this  mortgage. 

We  tbiDk  the  judgment  should  be  affirmed.  The  very  question  whether 
this  mortgage  was  a  valid  and  subsisting  ilen  upon  the  premises  describeil  in 
it  was  tried  and  determined  in  the  action  brought  to  foreclose  the  mortgage 
by  the  defendant  McCohihe  agatnsi  Fales  and 'this  plaintiff.  It  was  there  de- 
termined that,  aa  between  the  parties  to  that  action,  it  was  a  valid  lieu  to 
some  extent.  That  iasoe  cannot  be  again'  litigated  between  the  same  parties 
in  this  aetion.  MeConihe  v.  Fdlef,  107  K;  Y.  404,  14  N  £.  Hep.  285.  Con- 
sanlua^  the  plaintfflhere  and  the  defendant  there,  tendered  to  MeConihe,  the 
owner  sot  the  mortgage,  certain  Inues  Tcspeeting  the  extent  of  the  property 
covered  by  the  mortgage.  One  of  those  issues  was  whether  the  machinery 
and  fixtures  in  the  mills  were  covered  by  the  mortgage,  and  the  decision  was 
they  were*  Another  issue  wab  whether  the  teal  estate  itself,  including  all  the 
improvements  upon  it,  was  not  partnership  property,  subject  to  the  partner- 
ship debts  of  the  first  fim,  it  being  insolvent,  and  was  therefore  purchased  by 
Edward  McDonnell,  and  sold  by  him  to  Clark,  and  by  Clark  mortgaged  to  Mc- 
Donnell, subject  to  the  lien  of  t\»  creditors  of  the  firm,  which  debts,  having 
been  aasamed  and  renewed  by  the  suoceeding  firms,  were  Still  liens  upon  the 
property*  priear  to  the  mortgage,  to  an  extent  that  left  no  surplus  to  which  the 
lien  of  the  mortgi^e  cpuld  atuu)h.  That-issue  was  decided  against  this  plain* 
tiff.  That  case  was  tried  bef<»*e  a  refereei  Had  the  referee  decided  against 
this  plaintiff  in  the  farmer  action  upon  the  ground  that,  in  such  an  action,  the 
inue  tesiderad  l^  him  could  not  be  tried,  then  thlk  plaintiff  could  now  urge 
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that  he  did  not  there  haye  his  day.  in  Gt>art,  and  theraf6re  was  ritjit  preeltided 
from  having  it  h^re^  M^IgJc  v.  RHnheimei^  105  N.  Y«  470«  12  N.  £.  Eep.  37. 
But  he  did  then  haye  it,  utd  the  reteri^  found  f  ullj  upon  the- issues  and  upon 
tlie  requests  he  presented.  It  is  trud  that»  when  the  case  was  reyiewed  upon 
appeal,  the  court  of  appeals  said,  aipoiig  other  things,  in  their  opinion/ that 
Faies.  the  purchaser,  being  in  the  undistorbed  possession  of  the  premises, 
which  he  purchased  subject  to  all  incumbrances^  oouM  not  resist;  upon  the 
ground  of  failure  of  title,  the  foreclosure  of  a  mortgage  given  by  his  grantor 
to  secure  the  payment  of  the  parchase  money  for  that  title,  {MoConihe  v. 
Falea,  supra;)  that  the  title  which  supports  a  possession  Is  presumed  valid 
so  long  as  the  possession  under  it  is  undisturbed;  that  the  court,  In  such  a 
case,  will  not  inquire  what  extent  of  interest  the  mortgagee  actually  acquired 
by  his  mortgage.  But  the  court  goes  further,  and  holds  that,  upon  the  facts 
found  by  the  referee,  which  it  says  the  evidence  amply,  supports,  Clark,  by 
his  deed  from  Edward  McDonnell,  acquired  all  the  property  bargained  for, 
and  the  precise  consideration  of  this  mortgage;  that  Edward  McDonnell  had 
the  legal  title  to  the  estate  he  sold  to  Clark;  that  if  there  were  any  existing 
equities  which  could  defeat  that  title,  or  narrow  its  extent,  there  was  tiot  any 
evidence  that  they  ever  would;  that,  even  if  the  assignees  of  Clark  &  Kline 
could  have  questioned  the  lien  of  this  mortgage,  they  £d  not  attempt  to  do  it ; 
tliey  did  not  reserve  the  right  to  do  it,  nor  transfer  it  to  Fales,  bqt  Impliedly 
made  the  title  of  Fales  depend  upon  the  payment  of.  this  mortgage.  Con- 
saulus,  this  plaintiff,  as  the  grantee  of  Fales,  stands  in  his  shoes.  We  do  not 
discover  any  material  issue  in  this  case  which  this  appeal  brings  up  for  review 
which  did  not  exist  in  the  foreclosure  case.  It  is  true,  this  plaintiff  in  his 
complaint  alleges  that  he  sold  each  of  the  five  firms  wool  upon  credit,  but 
he  does  not  allege  any  existing  indebtedness  of  the  first  firm  to  him,  nor  of 
any  firm  except  the  last.  The  referee  finds  that  the  debts  of  the  first  firm 
were  paid.  The  theory  of  his  action  appears  to  be  that,  having  taken  title  un- 
der the  assignees  of  Clark  8o  Kline,  he  •ueceeds  to  their  rights  as  trustees  to 
enforce  the  equities  of  partners  and  creditors  among  themselves,  and  against 
each  other,  and  because,  by  possibility^  such  equities,  if  adjusted,  would 
override  the  McDonnell  mortgage,  therefore,  it  should  be  overridden  and  dis- 
placed, not  for  their  benefit,  but  solely  Ux  his  own.  The  decision  in  McCon^ 
the  V.  FaleSt  supra^  is  fatal  to  such  a  contention. 

Whatever  right  the  plaintiff  might  have  as  a  creditor  of  Clark  &  Kline,  he 
would  have  to  obtain  through  th^r  assignees.  Crcuae  v«  Frothinghamy  97 
N.  Y.  105.  He  has  not  made  them  parties.  If  it  were  true,  therefore,  that 
the  improvements  upon  the  real  estate  were  partnership  property  purchased 
by  Clark  of  Lucy  McDonnell,  and  the  real  ,estate  were  only  the  naked  one- 
third  of  the  land  purchased  by  Clark  of  Edward  McDonneii,  the  plaintiff,  in 
order  to  draw  that  line  of  distinction  between  the  two  properties,  would  need 
to  do  it  through  the  assignees  for  the  benefit  of  the  creditors  at  large.  Clark, 
as  the  owner  of  both  the  land  and  the  improvements  tiiereon,  gave  a  mort- 
gage, which  covered  both,  so  far  as,  between  mortgagor  and  mortgagee,  the 
improvements  formed  part  of  the  real  estate;  and  this  plaintiff  purchased  the 
resd  estate  subject  to  this  mortgage.  He  stands  in  the  same  position  as  any 
other  purchaser  purchasing  upon  like  conditions.  For  aught  we  know,  this 
mortgage  reduced  the  oonsideration  he  paid  for  the  property.  At  any  rate, 
he  has  no  title  to  the  sole  benefit  of  the  equities  due  to  the  creditors  at  large; 
and,  as  this  action  is  an  unwarranted  attempt  to  appropriate  to  himself  the 
sole  benefit  of  them,  it  must  fail.  It  is  not  improbable  that,  if  an  exact  ac- 
count could  be  taken  of  the  condition  of  these  successive  firms  at  the  time  ot 
their  successive  dissolution,  it  would  be  found  that  they  were  insolvent,  and 
that  Ed  ward  McDonnell,  when  he  purchased  the  interest  of  John  McDonnelPs 
estate  in  the  partnership  real  estate,  really  purdiased  only  a  legal  title,  sub- 
ject to  be  wholly  defeated  in  equity  if  the  aflain  of  the  first  firm  had  been 
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wound  ap,  and  hence  that  the  mortgage  he  took  back  from  Obu^  was  liable 
to  be  wholly  defeated.  It  la  also  probable  that  the  debts  of  the  first  firm  were 
not  paid  from  the  assets  of  that  firm,  but  were  renewed  and  transferred,  in 
in  the  course  of  business,  by  the  successfTe  firms;  the  aggregate  never  di- 
minishing, but  always  increasing.  But  it  is  nevertheless  true  that  all  the 
debts  of  that  firm,  were  retired  to  the  satisfaction  of  its  creditors.  The  succes- 
sive firms,  therefore,  did  not  have  a  scintilla  of  equity  to  keep  on  foot  against 
the  first  firm  whatever  of  its  obligations  it  assumed  over  and  above  the  means 
it  received  from  it  to  pay  them  with,  for  .they  were  bound  by  their  agreement 
to  pay  the  debts  of  the  old  firm  in  consideration  of  obtaining  its  assets ;  and, 
whether  such  a  bargain  was  good  or  bad,  they  could  not  escape  its  hardships. 

Nor  does  any  equity  survive  to  the  creditor  of  the  first  firm.  Equity  fol- 
lows the  law.  The  first  firm,  we  may  assume,  was  indebted  to  this  plaintiff 
for  wool.  When  the  second  firm  succeeded  the  first,  the  plaintiff  sold  it  more 
wool;  and  the  second  firm,  with  the  proceeds  of  this  second  installment  of 
wool,  paid  him  what  the  first  firm  ow^  him;  or  we  may  assume  he  took  the 
paper  of  the  second  firm  for  the  debt  of  the  first.  However  it  was  arranged, 
he  was  content  to  substitute  a  new  creditor  or  a  new  credit  for  the  old,  and  to 
repeat  such  transactions  with  the  successive  firms.  The  first  firm  had  been 
dissolved  more  than  seven  years  before  this  action  was  commenced.  No  legal 
representative  of  any  member  of  that  firm,  or  of  any  of  the  firms,  is  a  party 
to  this  action.  The  provision  made  by  the  first  and  successive  firms  for  the 
payment  of  debts  is,  so  far  as  we  know,  a  provision  accepted  and  ratified  by 
the  creditors,  including  this  plaintiff.  That  provision  may  have  been  ade- 
quate or  not;  it  may  have  failed  through  the  misfortunes  of  the  last  firm, 
after  complete  ratification  and  acceptance,  by  tlie  creditors,  of  the  provisions 
in  their  favor.  Be  this  as  it  may,  the  burden  would  rest  upon  the  creditor, 
if  this  were  a  proper  action  in  which  to  do  it,  to  show  that  he  still  has  an 
equity,  and  that,  although  he  accepted  his  legal  remedy  against  each  firm,  he 
did  not  thereby  waive  his  equity  against  any  of  them.  It  is  not  only  shown 
that  he  accepted  a  new  creditor  for  the  old,  that  he  delayed  pursuing  bis  rem- 
edy against  him  until  it  became  impaired,  but  that  new  rights  intervened,  and 
this  mortgage  was  placed  on  the  maiket,  and  new  parties  sunk  their  fortunes 
in  trying  to  provide  for  the  old  debts,  under  the  belief,  which  his  acceptance 
of  the  new  creditors  induced,  that  the  real  estate  purchased  of  Edward  Mc- 
Donnell was  free  from  old  equities,  and  worth  the  obligations  assumed  in 
consideration  of  its  purchase.  Clearly,  this  plaintiff,  as  creditor,  must  stand 
upon  his  old  equity  against  the  first  firm,  or  upon  the  new  obligations  of 
subsequent  firms,  given  upon  the  faith  that,  because  the  new  obligation  is 
pledged,  the  old  equity  is  superseded. 

But  this  plaintiff  recites  in  his  complaint  that  he  has  placed  his  demands 
in  a  judgment  against  the  latest  firm.  The  remedies  are  inconsistent;  for,  if 
the  equity  survives,  the  consideration  upon  which  the  judgment  rests  fails. 
We  do  not  overlook  the  fact  that  Lucy  McDonnell,  in  succeeding  to  the  inter- 
est of  John  McDonnell  in  the  first  firm,  was  probably  understood  to  succeed 
to  all  the  interest  in  the  improvements  upon  the  real  estate  which  the  firm 
property  or  credit  created;  that  Edward  McDonnell,  in  purchasing  the  real 
estate  interest  for  (25,  was  supposed  to  be  purchasing  a  naked  title  which  em- 
braced little  or  no  actual  value.  These  interests  stood  separate  until  Clark 
bought  them  both.  "They  might  well  have  been  a  source  of  disquietude  to  the 
other  members  of  the  firm  and  to  its  creditors.  But  upon  such  purchase  they 
were  merged  in  one  owner,  subject  to  this  mortgage  of  (10,000.  Clark  did 
not  purchase  without  inquiry.  His  purchase  apparently  placed  the  creditors 
and  members  of  the  new  firm,  of  which  he  was  a  member,  in  an  improved 
condition.  The  disquieting  condition  was  removed.  All  the  property  was 
now  merged  in  the  firm.  Whether  that  was  a  good  transaction  or  not  is  not 
material;  it  was  competently  made»  and  it  brought  to  the  creditors  new  sec- 
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ffkf,  n:Dd  inlpdied  ii|ioil  0Iai)6  oeitf  bord^n^  to*  Iheif  jip|)Mrett  iHai^eAt.  Tbft 
pliOiitiffi  ^tb  hi»  JudgdiHit.agiiitosi  Clark.  &  Ktib%  hflB  ad<^ted  whaterep 
benefit  eaa  accrue  to  btm  from  hie  judgment  against  them.  Can  he  bave  a 
Jadgment  wbich  binds  the  individiial  estate  of  Clark:  upon  the  debt  of  a  firm 
of  which  Clark  was  not  a  member*  and.  repudiate  the*  transaction  hj  which 
Caark  became  surety  for  that  debt?  We  think  not.  The  Judgment  should 
be  affirmed,  with  costs. 

Lbabkbd,  F.  J.,  and  LfGAiASi  J.,  concar. 


DrrNSBAOfi  «4  HOLLISTEB. 

{Supreme  C(mr%  Qeneral  Term,  TM/rd  Veportmeni.    July  2,1888.) 

1.  NuiSANCB— What  is— Findikcj  bt  Jurt— Injunction. 

Defendant  maintained  an  aincoveird'  pile  of  moulding  sand  near  nlaintiff*8  resi- 
dence, from  which  sand  wfis  blown  when  the  wind  was  in  a  certain  alFeotton,  cans* 
ing  annoyance  and  diaoomfort  to  the  faunates  of  ^di  reaidenoe,  and  injury  to  the 
furniture.  Held  that«  while  auoh  act  was  lawful  if  properly  conducted,  a  finding 
that  the  same  was  so  improperly  conducted  as  to  constitute  a  nuisance  for  which 
defendant  was  liable  In  damages  was  warranted  by  the  evidence,  and  that  an  in- 
junction properly  issued  restraining  the  oontinuanoe  of  the  nuisance.^ 

a.  Sakb— Action  fob  Daicaobs— Inbtbuctidn»— TJnfbovbd  Nbqligbnob. 

In  an  action  for  damages  caased  by  such  nuisance,  the  court  charged :  *'If  it  [the 
sand]  is  of  such  a  nature  that  it  may  be  cast  about  by  the  wind,  and  blown  to  the 
house  of  a  neighbor,  then  the  man  putting  it  thete  must  prevent  it,  if  he  can  by  any 
reasonable  means. "  The  court  then  suggested  various  means  of  preventing  it,  such 
as  a  board  roof,  tarpaulin  cover,  keeping  it  wet,  etc.,  and  remarked  that  it  was  for 
the  jury  to  see  if  there  was  any  means  to  prevent  the  blowing  of  the  sand.  Held, 
that  such  remark,  in  the  connection  in  whioh  it  occurred,  was  not  improper,  as  leav- 
ing the  jury  to  imag^ine  some  uncharged  and  unproved  negligence. 

8.  8amb— AoTiON  FOR  Dahaobs— Plbadin^k— DuB  Garb. 

Such  injuiy  is  not  caused  by  act  of  God,  for  which  defendant  is  not  responsible, 
there  being  no  showing  that  care  had. been  taken  to  guard  against  ordinary  winds, 
and  that  the  injury  was  caused  by  a  gale  of  unexpected  violence. 

^  Samb — Injxtnotion  to  Rbstrain— Notiob. 

It  is  unnecessary  to  notify  defendant  of  the  injurioua  effect  of  sodh  act  before 
bringing  an  action  for  damages  and  an  injunction. 

6.  Appbai^-Rbvibw— Objbotions  Not  Raibbd  Below. 

In  such  action  a  witness  was  asked  to  state  the  rental  value  of  plaintlfl's  resi- 
dence ^without  these  piles  of  sand  being  there,  and  blowing  as  described.  **  Held 
that,  the  witness  having  been  himself  examined  as  to  the  blowine  of  the  sand,  an  ob- 
jection to  the  question  that  it  left  it  to  the  witness  to  consider  the  efleot  of  the  evi- 
dence given  by  a  group  of  witnesses  would  not  be  considered  on  appeal,  it  not  hav- 
ing been  made  on  that  ground  at  the  trial. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  for  damages  by  Kadmi  Dnnsbaeh  against  William  H.  HolUster  for 
the  maintenance  of  a  nuisance,  and  an  injunction  restraining  its  farther  con* 
tinuance.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

Doyle  &  Fitts,  for  appellant.  J,  F.  Crdteford  and  /.  W.  VerhoaK  for  re- 
spondent. 

Landon,  J.  The  defendant,  a  dealer  In  moulding  sand,  for  several  years 
constantly  kept  a  large  pile  of  It  deposited  upon  his  own  lot,  adjoining  the 
£rie  canal,  in  the  village  of  Crescent.  The  sand  waa  obt&ined  in  the  vicinity, 
and  deposited  by  defendant  upon  his  lot,  to  be  sent  by  canal  to  his  various 
customers.  Directly  across  the  highway  from  this  pile  of  sand  is  the  plain* 
tiff's  house.  This  is  large  and  substatntial,  and  Is  and  has  been  occupied  by 
the  plaintiff  and  her  family  ftHr  a  number  of  yean.    The  pile  of  sand  usually 

>As  to  what  constituteB  a  nuisance,  see  Gilford  v.  Hospital,  1  N.  Y.  Supp.  iiS,  and 
note. 
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«oyen  a  space  of  abont  170  by  35  feit«  abd  i^ariea  in  faeiifbt  fnom  8  to  15.feet. 
The  edge  of  it  approaebes  ifithin  80  feet  of  the.plAhftkiff'a  house  at  the  near* 
eat  pol  nt  No  oovering  is  placed  over  the  sand*  The  eTidenoe  tends  to  afaow 
that»  when  the  wind  is  in  a  aoutherly  dhrediMi,  the  sand,  aspecially  in  dry 
weather,  is  blown  into  the  pUdntilf'a  house,  ta  the  great  annoyaaioe  and  di8« 
comfort  of  the  plaintiff  and  ftunily,  and  to  ttie  injuiy  of  her  food*  f omiture, 
and  property  in  the  hoase.  The  complaint  chargea  that  the  defendant  left 
thia  pile  of  sand  **  wholly  nncovered  during  the  period  aforesaid/'  and  also 
chargea  that  the  defmidant^s  bnsineas,  aa  oondncted  by  him,  was  and  is  a 
nuisance.  The  jury  rendered  a  verdict  of  9250  for  damages,  and  thereupon 
the  court  awarded  an  injunction  restraining  the  defenduit  from  '^keeping, 
piling,  or  placing  any  moulding  sand  upon  lands  opposite  or  nearly  opposite 
to,  or  near  or  adjacent  to,  plaintiff's  said  dwelling-house,  ♦  ♦  ♦  so  that 
the  same  may  be  blown  or  carried  by  the  winds  into  or  upon  the  said  dwelling- 
house  and  premises  of  the  plaintiff. " 

The  detendant's  business  is  lawful,  if  properly  conducted.  It  is  not  a  nui- 
aance  per  je,  but  may  be  so  negligently  conducted  as  practically  to  become  a 
nuisance,  l^egligence,  therefore,  must  be  shown  to  entitle  the  plaintiff  to  a 
recovery  for  damages.  Losee  v.  Buehanan^  51  K.  Y.  476,  and  cases  there 
cited.  This  the  trial  court  held.  We  think  the  evidence  was  sufficient  to 
justify  the  jury  in  their  verdict.  The  only  negligence  charged  in  the  com- 
plaint, and  established  by  the  evidence  and  veidict,  is  in  leaving  the  pile  of 
sand  uncovered,  and  therefore  liable  to  be  blown  into  the  plaintiff's  house.  If 
the  injury  for  which  the  recovery  of  damages  was  had  was  shown  by  the  evi- 
dence to  be  of  such  constantly  recurring  character  as  to  render  a  multiplicity 
of  suits  necessary  in  order  fully  to  compensate  the  plaintiff,  then  the  court 
properly  awarded  an  injunction.  2  Story,  £q.  Jur.  g  925.  If  the  injury  was  of 
such  a  character  as  to  be  the  source  of  recurring  personal  annoyance,  discom- 
fort, and  inconvenience,  in  addition  to  the  damage  to  the  property  itself,  then 
a  case  waa  presented  which  could  not  be  adequately  compensated  in  damages, 
and  an  injunction  was  proper.    Id. 

There  is  no  occasion  to  disturb  the  judgment,  unless  the  exceptions  urged  by 
the  defendant  require  it.  The  defendant's  exceptions  are  mainly  based  upon  the 
assumption  that  a  lawful  business  lawfully  conducted  cannot  constitute  a 
nuisance,  though  others  are  in  consequence  injuriously  afl^ofced.  Vline  v. 
HaUroad  Co.,  101 N  Y.  107, 4  N.  £.  Bep.  586,  and  numerous  cases  there  cited, 
are  referred  to.  The  proposition  is  not  contested.  But  a  lawful  business 
negligently  conducted  is  not  a  lawful  business  lawfully  conducted;  and  that 
is  the  distinction  in  thia  case, — a  distinction  which  no  case  repudiates.  A 
railroad  company  lawfully  incorporated,  and  authorized  to  take  property  near 
my  property,  may  thereby  greatly  injure  my  property  and  business;  but,  if  it 
has  done  or  omitted  nothing  with  respect  to  my.  property  or  business  which 
the  law  required  of  it,  I  have  no  legal  cause  of  complaint.  But,  if  it  negli- 
gently exsrcises  its  lawful  powers  to  my  injury,  then  it  violates  the  duty  it 
owea  to  me,  and  I  have  legal  cause  of  complaint.  Bellinger  v.  Railroad  Co., 
23  N.  Y.  42.  This  defendant  has  the  right  to  carry  on  his  sand  business  in 
a  lawful  manner.  The  rule  that  you  must  use  your  own  so  as  not  to  injure 
another  is  not  of  universal  appliDatiaD,<rr-tbaxai]JDood  cases  above  cited  illus- 
trate that;  but  the  rule  has  at  least  this  extent:  you  must  not  use  your  own 
so  as  to  injure  another,  if  you  obviously  can,  with  reasonable  care  and  without 
unreasonable  effort  or  expense,  avoid  it.  The  question  becomes  one  of  rela- 
tive obligation  or  duty,  and  the  violation  of  this  duty  is  negligence.  Now 
here,  can  there  be  any  doubt  which  is  the  more  reasonable, — that  the  defend- 
ant shall  build  sheds  or  put  some  covering  over  his  sand,  or  that  the  plaintiff 
must  abandon  her  property? 

Exception  is  taken  to  the  remark  of  the  court  in  tUe  charge  that  it  was  for 
the  jury  to  see  if  there  were  any  means  that  would  prevent  the  blowing  of  the 
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gand.  The  separation  of  this  isolated  portion  of  the  charge  from  the  portion 
with  whidi  it  was  connected,  is  misleading.  That  the  pile  of  sand  was  un- 
covered, was  undisputed.  The  ootrrt  charged .  **If  it  [the  sand]  is  of  such  a 
nature  that  it  may  be  cast  about  bj  the  wind,  and  blown  to  the  hoase  of  a 
neighbor,  then  the  man  putting  it  there  must  prevent  it,  if  he  can  by  any  rea- 
sonable means."  The  court  then  suggested  various  means  of  preventing  it; 
such  as  a  board  roof,  tarpaulin  cover,  keeping  it  wet  Then  followed  the  re- 
mark to  which  exception  is  taken,  ttiat  it  was  for  the  jury  to  see  if  there  was 
any  means  to  prevent  the  blowing  of  the  sand.  The  jury  were  not  left  to  im- 
agine some  uncharged  and  unproved  negligence,  as  in  Leonard  v.  Collins,  70 
N.  Y.  90.  They  were  permitted  to  say  wliether  leaving  the  sand  uncovered 
was  negligence,  and  it  was  not  Improper  to  suggest  to  them  how  it  might  be 
covered  up.  Any  way  would  be  enough.  Some  easy  ways  there  certainly 
were,  and  perhaps  there  were  more;  but  one  would  suffice.  It  was  not  the 
duty  of  the  plaintiff  to  prove  the  best  way«    2  Story,  Eq.  Jur.  §  927d. 

The  defendant  claims  that  he  is  not  liable,  for  the  reason  that  no  notice  was 
proven  to  have  been  given  him,  before  suit  brought,  of  the  injurious  effect  of 
his  business.  If  the  defendant^liad  not  created  the  nuisance,  but  innocently 
had  suffered  it  to  continue,  there  are  cases  to  the  effect  that  notice  should  be 
given.  Vanderwiele  v.  Taylor^  65  N.  Y.  341.  In  the  case  cited  the  distinc- 
tion is  taken  that  the  defendant  did  not  accumulate  the  water  on  his  prem- 
ises, nor  do  anything  to  cause  its  accumulation  there  to  the  injury  of  the 
plaintiff,  but  it  accumulated  there  by  natural  causes,  and  therefore  no  obliga- 
tion rested  upon  him  to  do  anything  to  protect  the  plaintiff  until  he  had  no- 
tice that  something  ought  to  be  done.  The  reason  which  excused  the  defend- 
ant in  that  case  shows  his  liability  in  this. 

The  defendant  contends  that  if  the  injury  was  caused  by  violent  winds,  it 
was  an  act  of  God,  for  which  defendant  is  not  responsible.  Sheldon  v.  Sher- 
man^ 42  N.  Y.  484.  This  is  not  the  act  of  God  without  the  negligent  act  of 
the  defendant  concurring.  If  the  requisite  care  had  been  t^en  to  guard 
against  the  action  of  usual  and  ordinary  winds,  and  the  damage  had  been 
caused  by  a  gale  of  unexpected  violence,  possibly  the  defendant  would  not 
have  been  liable.    But  no  such  case  is  presented. 

Error  is  alleged  in  overruling  defendant's  objections  to  this  question,  put 
to  the  witness  Buck:  "What,  in  your  opinion,  was  the  fair  rental  value  of 
plaintiff's  house  from  1879  to  1885  without  this  pile  of  sand  being  there, 
and  blowing  as  described?"  The  objection  is  now  urged  upon  the  ground 
that  the  "blowing  as  described"  left  it  to  the  witness  to  consider  the  effect  of 
the  evidence  given  by  a  group  of  witnesses,  and  to  accept  such  as  he  believedt 
and  reject  the  rest.  Reynolds  v.  Robinson^  64  N.  Yc  589;  Seymour  v.  Fd^ 
lows,  77  !N'.  Y.  178.  But  here  the  witness  had  been  himself  examined  in  re- 
gard to  the  plaintiff's  premises,  the  pile  of  sand,  and  the  blowing  of  it  by  the 
wind.  The  objection  taken  upon  the  trial  did  not  assume  that  he  was  to 
speak  upon  the  effect  of  the  testimony  of  others.  If  that  distinct  objection 
had  been  taken,  it  might  have  been  obviated.  The  judgment  should  be  af- 
firmed, with  costs. 

Leabkbd,  p.  J.»  and  iMaALLS,  J«»  concur* 
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In  re  Glockner's  Will. 
(5urrogate'«  Cour%  New  York  Caimty.    July  34, 1888.) 

L  Wills— Capacity  to  Make— Effbct  of  Opium. 

The  fact  that  a  wiU  was  executed  while  the  testatrix  was  suffering  from  her  last 
illness,  during  whioh,  opium,  in  moderate  doses,  was  given  her  under  the  direction 
of  her  attending  physician,  is  not  sufficient  to  show  want  of  testamentary  capacity, 
there  being  no  proof  that  the  drug  in  any  way  affected  her  mental  powers  further 
than  to  cause  sleepiness  when  under  its  influence,  or  that  she  was  at  all  affected  by 
it  at  the  time  she  executed  the  will.^ 
8.  Samx— Undue  Influbkce— Evidence. 

Where  a  testatrix,  by  will,  divided  the  bulk  of  her  property  between  four  of  her 
sons,  giving  the  fifth  only  a  small  legacy,  proof  that  she  had  made  two  previous 
wills,  leaving  her  property  equally  to  her  five  sons,  and  had  declared  her  intention 
of  80  leaving  It  during  the  same  year  in  which  she  executed  her  last  will,  and  evi- 
dence to  the  effect  that  two  of  the  sons  had  expressed  an  intention  to  exclude  their 
brother  from  any  share  in  the  mother's  estate,  are  insufficient  to  show  undue  influ- 
ence, it  appearing  that,  for  weeks  before  she  signed  the  will,  testatrix  complained 
of  the  excluded  son,  that  she  had  quarreled  with  his  wife,  and  that  she  made  the 
ohange  deliberately  with  a  full  knowledge  of  what  she  was  doing.' 

On  contest  of  a  will. 

Jacob  Halsted,  for  contestant.  Bzekiel  Fixman^  for  proponent.  Geo,  W, 
Lycut  special  guardian  for  infant  legatees. 

Ransom,  Sur.  The  paper  offered  as  the  will  was  executed  November  2, 
1887,  when  the  decedent  had  been  nearly  three  months  an  invalid.  The  mal- 
ady was  a  uterine  cancer,  from  which  she  died  on  the  9th  of  January  follow- 
ing. She  left  her  surviving  tlve  sons — ^two,  Nicholas  and  Peter  Hamm,  by 
her  first  husband,  and  three,  George,  Joseph,  and  Henry  Glockner,  by  her 
second.  The  instrument  provides  for  a  gift  of  $200  to  Adam  Hamm,  the  son 
of  her  son  Nicholas,  and  bequeaths  to  Nicholas  the  amount  of  his  indebted- 
ness to  lier,  which  is  proven  to  be  between  $200  and  $300.  The  residue  of 
the  estate  is  divided  equally  between  her  four  sons,  Peter,  G^rge,  Joseph,  and 
Henry.  The  property  consists  of  an  undivided  half  interest  in  the  premises. 
No.  35  Sullivan  street,  and  a  farm  in  Illinois.  The  total  value  is  not  shown 
by  the  evidence,  but  in  the  objections  filed  by  Nicholas  Hamm  it  is  stated  to 
be  about  $7,000.  The  decedent  was  a  woman  of  middle  age,  and  the  proof 
shows  her  to  have  been  of  active  habits,  bright,  and  familiar  with  business 
matters,  and  very  intelligent  for  one  in  her  station  in  life.  In  support  of  the 
aUegation  of  a  want  of  testamentary  capacity,  proof  was  given  that,  during  the 
period  of  her  protracted  illness,  opium,  in  moderate  doses,  was  administered  un- 
der the  direction  of  her  attending  physician  to  alleviate  her  pain;  but  there 
was  a  failure  to  prove  that  the  drug  in  any  way  afifected  her  mental  powers 
further  than  to  cause  sleepiness  when  under  its  influence;  and  there  was  no 
evidence  that  she  was  at  all  affected  by  it  at  the  time  of  the  execution  of  the 
Instrument.  She  was  more  or  less  out  of  bed  each  day  prior  thereto,  and  for 
a  considerable  time  thereafter.  Though  she  gradually  became  weaker  with 
the  progress  of  the  disease,  during  most  of  the  time  she  directed  her  house- 
hold affairs,  and  in  the  earlier  part  even  assisted  the  domestic  in  doing  some 
of  the  work.  About  the  20th  of  September,  she,  with  her  husband,  executed 
a  power  of  attorney  to  one  of  her  sons  to  sell  their  property  in  Illinois.  As 
the  will  had  been  read  to  her  three  times  before  its  execution,  twice  in  En- 
glish (with  which  language  she  was  very  familiar,  having  been  long  a  resi- 
dent of  this  country)  and  once  in  German,  she  was  fully  advised  of  its  con- 

^  As  to  testamentary  capacity,  see  In  re  Bull,  ante,  52,  and  note;  In  re  Clearwater's 
Will,  po»t,W. 

'As  to  what  amounts  to  undue  influence,  and  evidence  competent  on  the  subject,  see 
Wheeler  V.  Whipple,.  (N.  J.)  14  Atl.  Rep.  275,  and  cases  cited  in  note;  In  re  Lansing's 
Will,  po9tj  117  and  note;  Steadman  v.  Steadman,  (Pa.)  14  Atl.  Rep.  406. 
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tents.  She  was  up  and  dressed  on  the  occasion  of  the  execution  of  the  instru- 
ment, and  walked  to  the  table  where  it  was  s  gned,  and  I  am  convinced  that 
she  was  at  the  time  in  a  normal  mental  condition. 

The  real  question  at  issue  is  whether  the  instrument  was  procured  by  un- 
due influence.  8he  had  executed  two  previous  wills,  one  as  late  as  18b5,  by 
each  of  which  her  property  was  given  in  equal  shares  to  her  five  sons.  In 
harmony  with  such  a  proposed  disposition  of  the  estate,  declarations  of  such 
a  purpose  are  proven  to  have  been  made  by  her  as  late  as  1887.  But  in  the 
summer  of  that  year  a  change  seems  to  have  come  over  her  feelings  in  respect 
to  her  son  Nicholas.  On  the  4th  of  July,  a  month  previous  to  her  final  ill- 
ness, she  stated  to  Mrs.  Metzinger  that  "if  they  (evidently  meaning  Nicholas 
and  his  family)  did  not  behave  better,  she  intended  to  have  things  fixed  so 
that  Nicholas  could  not  get  anything."  In  September,  or  early  in  October, 
she  made  a  similar  statement  to  Mr.  Bentley,  one  of  the  subscribing  witnesses. 
Still  later  she  complained  that  Nicholas  was  not  attentive  to  her;  that  h  'Sent 
his  son  to  her  with  disrespectful  messages,  which  Nicholas  denied  when  ex- 
amined as  a  witness;  and  that  he  spent  his  time  and  money  in  lager-beer 
saloons.  She  also  complained  that  she  was  neglected  by  Nicholaa'  wife,  on 
whom  she  seems  to  have  relied  to  some  extent  to  administer  to  her  wants  in 
her  enfeebled  condition.  Finally,  some  time  in  October. — the  date  not  being 
fixed  with  certainty,— the  contestant's  wife  (Mrs.  Hamm)  called  upon  the 
decedent,  and  was  upbraided  by  her  for  not  coming  sooner.  Mrs.  Hamm  re- 
plied that  she  could  not  come,  because  she  had  her  own  work  to  do.  This  was 
followed  by  statements  in  respect  to  Nicholas  spending  his  money  in  beer 
saloons,  and  a  quarrel  ensued  which  caused  the  decedent  to  weep,  and  the 
youngest  son  told  Mrs.  Hamm  that  if  she  did  not  stop  her  angry  talk  he  would 
put  her  out,  and  if  she  went  out  she  should  stay  out.  Mrs.  Hamm  left  the 
room  and  did  not  return  until  the  time  of  decedent^s  death,  over  two  months 
afterwards.  The  contestant,  Nicholas,  testified  that  on  the  23d  of  October  he 
told  his  mother  and  his  brothers  that  he  would  not  come  there  any  more,  be- 
cause his  wife  was  ordered  out  of  the  house,  and  that  where  she  w«iS  not 
needed  he  was  not.  The  decedent's  previous  dissatisfaction  at  the  course  of 
Nicholas  seems  to  have  been  culminated  in  a  fixed  determinaliou  to  change 
her  former  testamentary  purpose,  for  about  this  time  or  soun  afier  she  gave 
instructions  to  Bentley  in  respect  to  the  drawing  of  the  will  now  under  von- 
sideration.  The  instructions  were  taken,  with  the  previous  will,  to  an  attor- 
ney, who  drew  up  the  instrument,  and  the  paper  was  brought  by  Bentley  to 
the  decedent,  some  days  before  its  execution,  and  read  to  her,  and  she  expressed 
her  satisfaction  with  its  provisions.  The  paper  was  left  with  her,  ani  was 
produced  on  the  2d  of  November,  about  10  days  after  the  instructions  were 
given,  and  was  then  again  read  to  her  in  English  and  translated  into  German 
before  she  signed  it.  Mrs.  Hamm,  the  wife  of  the  contestant,  testified  to  dec- 
larations made  by  two  of  the  favored  sons,  Indicating  a  pur|  ose  to  exciude 
her  husband  from  any  benefaction  from  his  mother's  estate.  The  sons,  how- 
ever, denied  having  made  such  statements.  But  I  fail  to  see,  if  they  were 
made,  that  they  had  any  infiuence  in  causing  her  to  change  tlie  scheme  of  her 
previous  will.  The  proof  shows  that,  weeks  previously,  she  spoke  unfavor- 
ably of  the  course  of  Nicholas,  and,  whether  justly  or  not,  is  not  important 
when  considered  in  connection  with  the  whole  case,  for  it  is  evident  that  the 
change  was  deliberately  made  with  a  full  knowledge  of  what  she  was  doing. 
She  lived  for  more  than  two  months  after  the  execution  of  the  instrument, 
and  seems  to  have  preserved  her  intelligence  to  the  last. 

A  decree  may  be  submitted  admitting  the  paper  to  probate. 
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In  re  Clearwater's  Will. 
(8urrogate8^  Court,  New  York  County,    July  24, 1888.) 
Wills— Capacity  to  Make — ^Evidbncb. 

On  an  issue  as  to  testator's  capacity  it  appeared  that  he  was  75  years  old,  and 
feeble^  when  the  will  was  made,  and  that  shortly  thereafter  his  memory  became 
defective,  his  conversation  at  times  incoherent,  and  his  actions  eccentric.  He 
greatly  mourned  the  death  of  his  two  daughters,  which  occurred  a  few  years  be- 
fore, and  at  times  spoke  of  them  as  though  still  living.  By  former  wills  he  had  dis* 
posed  of  his  property  differently  than  was  done  by  the  instrument  in  question,  and 
he  had  also  oeclared  an  intention  to  make  a  disposal  different  than  was  made ;  but 
since  then  deaths  had  occuri*ed  which  would  naturally  alter  his  intention.  Several 
witnesses  testified  that  they  observed  no  decay  in  testator's  faculties  until  some 
time  after  execution  of  the  instrument.  Held^  that  the  evidence  did  not  establish 
testator's  incapacity.^ 

On  application  for  admission  of  John  H.  Clearwater's  will  to  probate. 
Charles  Wfielp,  for  proponent.    Sidney  H,  Stewart,  special  guardian,  for 
contestants. 

Kansom,  Sur.  The  decedent  was  for  45  years  connected  with  the  institu- 
tion for  the  deaf  and  dumb  in  this  city,  as  its  carpenter,  and  as  instructor 
in  carpentry,  joinery,  and  cabi net- m tiki ng.  He  was  a  large,  active,  power- 
ful man,  and  died  in  1887  at  the  age  of  nearly  76.  The  instrument  offer^ 
for  probate  was  executed  on  the  27th  of  August,  1884.  By  it  a  bequest 
of  $600  was  made  to  each  of  seven  children  of  a  deceased  son  and  two  daugh- 
ters on  their  arriving  at  the  age  of  21,  and  the  residue  of  the  estate  is  given 
to  his  wife  for  life,  with  the  remainder  over  to  his  son  Edward,  who  is  his 
only  living  issue.  Objections  were  filed  by  the  special  guardian  of  five  of  the 
grandchildren,  alleging  a  want  of  proper  execution  of  the  instrument;  that 
the  decedent  was  not  of  sound  mind  and  memory;  and  that  the  execution  of 
the  Instrument  was  procured  by  fraud,  undue  influence,  and  circumvention 
exercised  by  Edward  Clearwater,  the  principal  legatee  and  devisee.  The  sub- 
scribing witnesses  were  Mr.  Whelp,  the  attorney  who  drew  the  instrument, 
and  Mr.  Currier,  one  of  the  teachers  in  the  institution  for  the  deaf  and  dumb. 
Their  testimony  shows  that  the  instrument  was  properly  executed  in  tlie 
house  of  Mr.  Currier,  and  in  the  absence  of  Edward  Clearwater;  and  Mr. 
Whelp  testifies  that  Edward  was  hot  present  when  he  received  the  instruo- 
tions  from  the  decedent  for  its  preparation.  And  as  the  contestant  has  failed 
to  maintain  the  allegation  of  fraud,  undue  influence,  and  circumvention  in  the 
procurement  of  the  instrument,  the  first  two  allegations  must  be  dismissed. 

The  menial  incompetency  of  the  decedent  is  sought  to  be  sustained  by  proof 
of  defective  memory  and  a  lack  of  coherence  in  conversation,  which  peculiar^ 
ities  are  claimed  to  have  exhibited  themselves  from  a  time  previous  to  the 
date  of  the  will  down  to  his  death.  Mr.  Crout,  who  married  the  youngest 
daughter  of  the  decedent,  testified  that  after  her  death,  in  1882,  he  noticed  a 
defect  In  the  decedent's  manner  of  speech;  that  he  went  from  one  subject  to 
another,  was  forgetful  and  wandering,  and  was  also  a  little  childish;  that 
about  two  years  after  her  death  (which  would  be  a  short  time  previous  to  the 
execution  of  the  will)  the  decedent  asked  him  what  other  daughter  of  his 
family  he  had  married,  and  also  asked  him  where  he  lived,  and,  on  being  told, 
asked  for  a  pencil,  which  was  given  him,  and  the  decedent  put  it  away  behind 
the  chair  and  underneath  the  carpet.  Mr.  Crout  also  recollects  that  lie  asked 
the  decedent  in  1884  if  he  had  seen  Mr.  Yaughan,  the  other  son-in-law,  and 
that  he  replied  yes;  that  he  had  seen  both  Mr.  Yauglian  and  his  wife;  and 
that  this  occurred  within  three  or  six  months  after  Mrs.  Vaughan  had  died. 
He  also  testifies  to  having  seen  the  decedent  on  one  occasion  in  1884,  directly 

'On  the  snbiect  of  testamentary  capacity,  see  In  re  Buckley* s  Will,  ante,  24,  and 
note;  In  re  Bull,  ante,  52,  and  note. 
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after  Mrs.  Yaugban*s  death,  which  occurred  in  January,  take  a  handkercliief 
and  tear  it  in  ribbons.  Mr.  Vaiighan,  the  husband  of  the  other  deceased  , 
daughter,  testified  that  he  noticed  a  change  in  the  decedent's  appearance  after  ' 
the  death  of  Mrs.  Grout;  that  he  suffered  great  bereavement  on  account  of 
her  loss,  showed  a  defective  memory,  and  that  this  p€!culiarity  increased  in 
greater  proportion  after  Mrs.  Yaughan's  death.  He  stated  that  two  years 
after  Mrs.  Grout's  death  the  decedent  asked  him  to  stop  and  see  her;  also  tliat 
he  did  not  appear  to  recollect  that  he  (Yaughan)  had  more  than  one  child, 
when  he  had  three,  who  had  visited  the  decedent  frequently.  About  the  same 
time  he  asked  Mr.  Yaughan  where  Hattio  (Mrs.  Yaughan)  was,  and  why  she 
did  not  come  with  him,  though  at  this  time  she  had  been  several  months  dead, 
of  which  the  decedent  was  aware.  Both  of  these  events  he  fixes  as  having 
occurred  after  the  decedent  left  the  institution,  and  the  evidence  shows  that 
his  connection  ceased  September  1,  1884.  To  further  support  the  allegation 
of  mental  incompetency  it  is  shown  that,  at  the  time  of  the  execution  of  the 
instrument,  the  decedent  was  a  man  of  75  years  of  age,  with  the  infirmities 
that  might  well  inhere  to  one  so  far  advanced  in  life;  and  the  two  sons-in-law 
testified  that  he  indulged  in  drink,  and  it  is  claimed  that  this  increased  the 
weakness  of  mind  which  it  is  urged  was  characteristic  of  him  at  the  time  of 
the  execution  of  the  will,  and  had  been  for  some  time  previous.  But  the 
weight  of  evidence  is  that  while  the  decedent  was  in  the  habit  of  drinking 
beer  at  his  meals,  his  habits  were  those  of  a  sober  man.  His  sons-in-law  tes- 
tified to  only  two  or  three  instances  when  he  was  intoxicated.  He  held  a  re- 
sponsible position  in  the  institution  for  45  years,  without  a  suspicion  on  the 
part  of  his  superiors  that  he  was  not  a  temperate  man,  which  could  not  have 
been  the  case  if  the  fact  were  otherwise. 

Mr.  Yaughan  testified  further  that  the  decedent  had  an  attack  of  apoplexy 
in  1882.  But  this  statement  is  not  entitled  to  any  consideration.  It  is  un- 
supported by  the  testimony  of  other  witnesses,  and  no  symptoms  are  described 
which  would  indicate  the  existence  of  such  a  malady;  and  the  decedent  con- 
tinued to  pursue  his  daily  avocations  until  September,  1884,  with  the  excep- 
tion of  a  short  period  about  1883,  when  he  was  disabled  by  rheumatism  and 
the  swelling  of  his  limbs.  To  this  fact  I  believe  is  to  be  attributed  the  state- 
ment that  the  trouble  was  apoplexy,  and  which  may  at  the  time  have  been 
mentioned  in  current  conversation  in  connection  with  his  temporary  disa- 
bility. It  is  doubtless  true  that  a  year  before  his  death  the  decedent  showed 
evidences  of  failing  memory,  manifested  by  beginning  a  conversation  on  a 
subject,  and,  without  completing  what  he  had  to  say,  wandering  to  another. 
Such  peculiarities  are  common  to  old  age,  but  their  existence  has  no  significance 
in  respect  to  one's  soundness  or  unsoundness  of  mind  without  other  evidence. 
If  it  were  an  established  fact  that  this  feature  exhibited  itself  prior  to  the  time 
of  the  execution  of  the  will,  it  is  not  inconsistent  with  mental  soundness.  The 
concurrent  testimony  of  alienists  is  that  the  memory  is  the  first  of  the  facul- 
ties to  be  affected  in  the  gradual  decay  of  the  mental  powers  in  advanced  age. 
It  may  be  defective  in  respect  to  passing  events  and  in  current  conversation, 
and  yet  the  integrity  of  the  mind,  in  the  transaction  of  business  and  in  the 
disposition  of  property  by  will,  be  without  question.  The  present  case  is  an 
illustration.  The  testimony  shows  that  the  decedent  was  the  father  of  four 
children,  three  of  whom  had  died  previous  to  the  execution  of  the  instrument 
in  question.  After  the  death  of  the  first  of  his  children,  his  eldest  son,  he 
stated  to  Mr.  Grout  that  be  desired  Grout's  family  to  have  the  house  in  One 
Hundred  and  Twenty-Sixth  street,  and  said  something  about  giving  the  other 
house  to  Mrs.  Yaughan,  and  would  like  to  have  his  affairs  fixed  up  in  Gar- 
mansville  for  Edward.  Nothing,  however,,  was  said  by  the  decedent  to  him 
on  the  subject  after  Mrs.  Grout's  death  in  1882,  and  the  matter  was  last 
spoken  of  in  1880  or  1881.  Mr.  Yaughan,  the  other  son-in-law,  testified  that 
as  early  as  1878  or  1879  the  decedent  told  him  that  Mrs.  Grout  should  have 
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one  house  in  Harlem  and  Mrs.  Yaughan  the  other,  and  that  the  property  in 
Carmansville  should  go  to  his  son  Edward.  He  t«stities  also  that  by  the  first 
will,  wliich  was  shown  him  in  1881,  the  property  was  equally  divided  be- 
tween the  three  surviving  children,  except  that  ^500  was  given  to  each  child 
of  the  deceased  son  William.  Mr.  Whelp  testifies  that  the  second  will  was 
drafted  by  him,  from  directions  given  by  the  decedent  after  the  death  of  Mrs. 
Crout.  By  it  Mrs.  Grout's  children  were  made  specific  legatees  with  the  chil- 
dren of  William,  each  in  the  sum  of  $500,  and  the  residue  of  the  estate  was 
divided  equally  between  the  surviving  children,  Edward  and  Mrs.  Yaugl&n. 
In  August,  1884,  after  the  death  of  Mrs.  Yaughan,  the  instrument  now  in 
contest  was  executed.  By  it  the  legacies  to  the  grandchildren  were  increased 
to  8600,  and  the  children  of  Mrs.  Yaughan  were  included  with  the  others,  as 
recipients  of  his  bounty  to  that  amount,  and  Edward  was  again  named  as 
residuary  legatee  on  the  termination  of  the  life-tenancy  of  the  widow.  I  am 
satisfied  that  there  was  a  well-considered  purpose  In  the  mind  of  the  decedent 
in  the  arningement  of  the  provisions  of  thesuccessive Instruments,  in  accord- 
ance with  a  general  scheme  to  care  primarily  for  his  children  who  might  be 
living  at  the  time  of  his  death,  and  in  a  lesser  degree  for  the  offspring  of  his 
deceased  children;  and  each  will  is  consistent  with  the  scheme.  That  he  well 
understood  the  provisions  of  the  instrument  in  question  is  manifested  by  his 
antecedent  and  subsequent  declarations.  To  Mr.  Currier,  one  of  the  subscrib- 
ing witna^'ses,  he  stated,  in  the  summer  of  1884,  that  he  intended  to  give  the 
major  part  of  his  property  to  Edward,  as  he  was  his  only  son,  and  that  he 
considered  such  a  disposition  just  and  right,  and  his  conversations  with  Mr. 
Currier  were  frequent  to  that  purport.  To  his  sister,  Mrs.  Coleman,  he  stated 
in  the  spring  of  1884  that  he  was  going  to  make  a  will;  that  he  had  lost  his 
two  daughters;  and  that  he  was  going  to  give  8500  or  8600  (she  does  not 
recollect  which)  to  each  of  his  grandcliildren,  and  the  bulk  of  his  estate  to 
his  son  Edward.  Subsequently,  in  November,  1884,  when  the  decedent  was 
on  a  visit  to  Mrs.  Coleman's  bouse  in  the  country,  lie  told  her  that  he  had 
made  such  a  will,  reciting  the  provisions  in  the  same  way,  but  adding  that 
the  share  to  Edward  was  to  go  to  him  after  the  death  of  his  wife;  and  later 
in  the  same  month  the  decedent  wrote  to  her  from  New  York  to  the  same  ef- 
fect. The  concurrent  testimony  of  several  witnesses  who  conversed  with  the 
decedent  in  1884,  1885, 1886,  and  perhaps  in  1887,  most  of  whom  were  very 
intelligent  and  entirely  without  interest  in  the  contest,  is  that  the  decedent 
spoke  as  usual  on  ordinary  matters,  and  there  seems  to  have  been  no  sus- 
picion in  their  minds,  leaving  out  the  testimony  of  Crout  and  Yaughan,  (the 
fathers  of  the  minors  in  whose  behalf  the  contest  was  inaugurated,)  that  there 
was  any  decay  in  the  decedent's  faculties  until  late  in  1886,  when  there  is 
proof  of  lapses  of  memory  and  some  want  of  coherence  in  conversation,  not 
unfrequently  observed  in  aged  persons  near  the  close  of  their  lives. 
Let  a  decree  be  handed  up  admitting  the  will  to  probate. 


Avery  t?.  New  York  Cent.  &  H.  K.  B.  Co. 
(Superior  Court  of  Buffalo,  General  Term.    July  13, 1888.) 

Trespjiss — Measure  of  Damages — ^Injury  to  Leasehold  Interest. 

Id  an  action  for  injury  to  a  leasehold  interest  in  a  hotel,  where  the  evidence  tends 
to  show  that  defendant's  wrongful  acts  have  decreased  plaintiff's  business,  and  thus 
diminished  the  rental  value  of  such  leasehold  interest,  the  measure  of  damages  is 
the  depreciation  of  such  rental  value. 
,  Sasie — Damages  to  Keax.  Estate — Opinion  Eyidencb. 

On  the  trial  of  such  action,  a  witness  who  has  known  the  property  for  42  years, 
has  been  familiar  with  it  for  32  years,  and  was  its  owner  for  13  years,  is  competent 
to  express  an  opinion  as  to  such  rental  value  both  before  and  after  the  injury. 
.  Trial— Conduct  of— Qltestion  for  Jury— Coxflictino  Testimony. 

On  the  trial  of  such  action  it  appeared  that  a  gatewav  opened  by  defendant  did 
not  lead  upon  the  required  strip  of  land,  but  into  defendant's  depot.    Defendant's 


Digitized  by  VjOOQIC 


102  KEW   YORK  SUPPLEMENT,  [Super.  Ct.  Buf. 

evidence  tended  to  show  that  there  was  no  travel  over  such  strip,  unless  trains 
stopped  opposite  the  hotel,  which  they  had  long  since  ceased  to  do,  but  passed  on  to 
the  depot,  from  which  there  was  a  passage  to  the  hotel.  Plaintiff's  evidence  tended 
to  show  that  the  opening  should  oe  opposite  the  entrance  to  the  hotel,  where  it 
could  be  observed;  that  for  many  years  a  larg^  number  of  passengers  had  passed 
through  such  opening,  ceasing  only  when  the  fence  was  erected.  Heldy  that  the 
evidence,  being  conflicting,  the  question  of  damages  to  plaintiff  was  properly  sub- 
mitted to  the  jury. 

4  Same — Ijtstrl'ctioxs— Request  to  Charge. 

On  such  trial  defendant  claimed,  as  matter  of  law,  that  a  regulation  prescribed 
by  it  for  persons  passing  through  such  gateway  was  reasonable.  Plaintiffs  con- 
sented that  the  court  so  instruct,  but  defendant  declined  to  accept  the  admission, 
and  the  court  said,  "I  will  charge,  if  you  request;**  and  then  stated  that  such  regu- 
lation was  a  reasonable  and  proper  one.  Held,  that  such  instruction  was  not  open 
to  the  criticism  that  the  court  did  not  so  charge,  unless  requested  by  defendant; 
the  fair  construction  being  that  the  first  part  of  the  court's  remarks  was  addressed 
to  defendant's  counsel,  and  the  latter  to  the  jury,  defendant  acquiescing. 

5.  Same— Evidence— Value  op  Real  Estate. 

On  such  trial,  where  a  witness  has  stated  that  he  knows  what  such  rental  value 
was,  he  is  properly  allowed  to  state  the  same,  as  the  inquiry  calls  for  a  fact  within 
his  knowledge,  and  not  for  his  opinion. 

9.  Easements— Right  of  Wat— Obstruction— What  are  Excessive  Damages. 

In  determining  such  question  it  appeared  that  the  jury  had  before  them  the  size 
and  capacity  of  the  hotel,  its  furniture  and  surroundings,  the  manner  in  which  it 
was  conducted,  and  the  souroes  of  its  patronage,  for  many  years ;  that  the  reserva- 
tion of  right  of  way  and  free  access  across  such  strip  of  land  was  regarded  at  the 
time  it  was  made  as  a  valuable  appurtenant  right;  tnat  such  right  of  way  had  been 
entirely  barred  for  88  days,  after  which  time  a  gateway  was  erected,  through  which 
people  were  allowed  to  pass  under  railroad  regulations.  Plaintiff  testified  that  with 
such  right  of  way  the  hotel  was  worth  $12,000  per  annum,  and  without  it  was  value- 
less ;  and  that  the  receipts  from  a  restaurant  attached  shrank  from  $1,900  to  $700 
per  month.  Two  former  trials  of  the  action  had  resulted  in  verdicts  for  plaintiff  of 
$20,000  and  $6,000,  respectively.  Held,  that  a  verdict  of  $10,000  for  plaintiff  would 
not  be  set  aside  as  excessive.    Bbckwith,  C.  J.,  dissenting. 

74  Witness— jfixAMiNATioN— Usurping  Province  of  Jury— Harmless  Error. 

On  such  trial  a  witness  was  allowed  to  state  what  such  rental  value  would  have 
been  if  defendant  had  maintained  a  sufficient  gateway  to  the  hotel  over  a  oertaln 
strip  of  land,  as  it  was  required  to  do.  A  point  in  issue  was  whether  a  gate  estab- 
lished by  defendant  was  sufficient.  Held,  that  the  allowance  of  such  statement 
was  error,  as  it  was  the  province  of  the  jur^  to  determine  the  question  of  suffi- 
ciency ;  but  as  all  the  facts  were  before  the  }u^,  and  as  the  attention  of  the  wit- 
ness was  particularly  called  to  the  condition  of  the  gateway  as  established,  such 
error  was  narmless. 

ft.  Pleading — Amendment— When  Allowed. 

In  such  action  the  complaint  alleged  that  defendant  had  constructed  a  fence  across 
a  strip  of  land  leading  to  the  hotel,  which  it  appeared  both  plaintiff  and  defendant 
were  entitled  to  use  In  common,  but  that  it  was  defendant's  duty  to  maintain  a 
ffateway  through  the  fence.  It  further  alleged  that  defendant  had  constructed  a 
ifence  across  an  alley  leading  to  the  hotel,  with  the  use  of  which  it  appeared  defend- 
ant had  no  right  to  interfere.  Held  that,  though  the  theory  of  the  complaint  was 
that  defendant  had  no  right  to  erect  either  fence,  it  was  broad  enough  to  embrace 
a  failure  to  maintain  the  required  gateway,  and  should  be  amended  to  conform  to 
the  proof;  and  therefore  a  refusal  to  nonsuit  plaintiff  or  to  direct  the  jury  to  find 
nominal  damages  was  not  error. 

Appeal  from  trial  term. 

This  action  is  brought  by  John  G.  Avery  against  the  New  York  Central  & 
Harlem  River  Bailroad  Company,  to  recover  damages  for  depriving  plaintiff 
of  the  right  of  access  to,  from,  and  upon  a  certain  strip  of  land.  The  plaintiff 
is  lessee  of  a  certain  hotel  and  premises  situate  upon  the  corner  of  Exchange 
and  Michigan  streets,  in  the  city  of  Buffalo.  The  premises  adjoin,  upon  the 
south,  lands  owned  by  the  defendant,  and  were  formerly  separated  by  a  strip 
of  land  30  feet  in  width,  running  east  and  west  240  feet,  and  north  to  Ex- 
change street,  on  the  westerly  end  of  plaintiff^ s  premises  100  feet.  In  1844, 
James  Wads  worth,  being  then  the  owner  of  ail  the  property,  conveyed  a  por- 
tion to  defendant's  predecessor  for  a  passenger  and  freight  depot,  and  for  no 
other  purpose,  and  described  the  said  30-foot  strip  of  land  as  thereby  dedicated 
for  the  purpose  of  a  public  street.    The  said  strip  was  used  for  some  purposes 
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* 
as  a  pul)1ic  way,  but  was  never  accepted  as  a  street  bv  the  city  authorities, 
and  never  became  dedicated  as  such,  but  remained  the  property  of  Wads- 
worth,  and  descended  to  his'devisees  at  his  death.  In  1850  Wadsworth  died, 
leaving  a  will  by  which  he  devised  the  land  not  theretofore  conveyed  to  his 
children,  one-quurter  to  each  of  his  sons,  and  one-quarter  in  trust  for  Eliza- 
beth Wadsworth,  bis  daughter,  and  one-quarter  in  trust  for  his  grandson, 
Martin  Brimmer,  Jr.  In  1853  the  lands  leased,  excluding  the  30- foot  strip, 
were  partitioned,  and  one-half  of  the  premises  conveyed  to  the  trustees  of  Mar- 
tin Brimmer,  Jr.,  and  one-half  to  Charles  James  Murray,  an  infant.  In  1857, 
James  S.  Wadsworth,  as  trustee  of  Brimmer  and  as  general  guardian  of  Mur- 
ray, by  quitclaim  deeds  conveyed  to  the  defendant  an  undivided  one-half 
portion  of  the  said  strip,  being  20  feet  in  width,  and  adjoining  the  lands  pre- 
viously conveyed  by  James  Wadsworth  to  defendant's  predecessor.  In  the 
conveyance  from  Wadsworth  as  trustee  of  Brimmer  there  is  a  reservation,  as 
follows:  '"Tills  conveyance  is  upon  the  express  condition  that  the  said  railroad 
company,  their  successors  or  assigns,  shall,  at  all  times,  maintain  an  opening 
into  the  ptemises  hereby  conveyed  opposite  the  Exchange  Hotel,  so  called,  ad- 
jacent to  the  premist-s  hereby  conveyed,  for  the  convenient  access  of  passen- 
gers and  their  baggage  to  and  from  said  premises,  hereby  conveyed;  which 
opening  shall  at  no  time  be  closed  against  such  passengers  and  their  baggage, 
subject,  however,  to  all  proper  regulations  of  police  and  railroad  discipline  of 
persons  on  the  said  premises.''  In  the  deed  from  Wadsworth^  as  general 
guardian  of  Murray,  the  reservation  is  somewhat  different,  and  is  expressed 
thus:  "This  conveyance  is  upon  the  express  condition  that  the  said  railroad 
company,  their  successors  or  assigns,  shall,  at  all  times,  maintain  an  opening 
into  the  premises  hereby  conveyed,  opposite  to  the  Exchange-Street  opening 
of  the  hotel  premises,  adjacent  to  the  same,  and  of  like  width  and  height." 
The  remainder  of  the  reservation  is  the  same  as  in  the  other  deed.  After  the 
execution  of  the  deeds  the  defendant  entered  upon  the  20-foot  strip,  and  laid 
its  tracks  thereon,  and  has  since  used  the  same.  During  all  of  this  time  there 
was  upon  the  premises  leased  by  plaintiff  the  hotel  mentioned  in  the  deeds 
called  the  Exchange  Hotel,  and  now  known  as  the  Continental  Hotel.  This 
hotel  depended  largely  for  its  patronage  upon  passengers  arriving  and  depart- 
ing from  defendant's  depot,  to  which  they  had  access  by  and  over  the  20-foot 
strip.  Such  patronage  and  access  to  and  from  the  hotel  so  continued  until 
August,  1881«  when  defendant  erected  a  fence  on  the  northerly  line  of  said 
20-ioot  strip,  running  westerly  from  Michigan  street  to  a  point  10  feet  west- 
erly from  the  westerly  end  of  the  hotel;  thence  northerly  to  Exchange  street; 
and  thence  westerly  to  defendant's  depot  structure.  Such  fence  was  10  feet 
from  the  hotel,  and  shut  off  all  access  to  the  20-foot  strip  to  or  from  the  hotel. 
Gates  were  constructed  in  this  fence, — a  double  gate  immediately  opposite  the 
southerly  entrance  to  the  hotel  12  feet  in  width;  a  double  gate  at  the  westerly 
end  at  the  intersection  of  the  fence  running  to  Exchange  street,  same  width 
as  the  other;  also  two  gates,  one  leading  from  the  westerly  entrance  Into  the 
alley  west  of  the  hotel,  and  the  other  leading  from  said  alley  into  Exchange 
street.  The  fence  thus  erected  was  about  four  feet  in  height.  When  put  in 
the  gates  were  locked,  and  all  ingress  or  egress  refused  to  or  upon  the  20-foot 
strip.  The  gates  and  fence  so  remained  until  December  2,  1881.  On  the 
last-named  date  the  defendant  unlocked  the  gate  at  the  westerly  end  of  the 
fence,  and  stationed  men  there  to  guard  the  gate,  with  instructions  to  permit 
all  persons  to  pass  out  who  desired,  and  all  persons  to  enter  who  had  a  ticket, 
and  when  trains  were  made  up  for  leaving  in  the  depot.  No  baggage  except 
such  as  was  carried  by  hand  was  received  or  allowed  to  pass  through  the  gates. 
These  gates  have  been  so  maintained  since,  but  those  opposite  to  the  southerly 
entrance  to  the  hotel  have  at  all  times  remained  fastened,  except  when  used 
by  defendant,  for  a  short  lime,  they  were  opened,  and  then  closed  and  locked. 
The  fence  and  gates  remained  in  the  alley  west  of  the  hotel,  and  for  upward 
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of  a  year  plaintlfif  was  denied  access  thereto.  He  was  subsequently  given  a 
key  to  these  gates,  and  afterwards  used  them  in  common  with  the  defendant. 
This  action  was  commenced  on  the  28th  day  of  January,  1884,  to  recover 
damages  from  September  10,  1881.  The  trial  resulted  in  a  verdict  for  plain- 
tiff for  ^10,000.  A  motion  was  made  for  a  new  trial  upon  the  minutes  of  the 
trial  judge,  which  was  denied,  and  defendant  appealed  to  this  court. 

Argued  before  Beck  with,  C.  J.,  and  Hatch,  J. 

James  F.  Gluck,  for  appellant.     Truman  C.  White,  for  respondent. 

Hatch,  J.  The  rights  of  the  parties  in  this  action  have  been  adjudicated 
by  the  court  of  appeals,  (106  N.  Y.  142,  12  N.  E.  Rep.  619.)  As  there  set- 
tled, the  plaintiff  is  entitled  to  an  caning  through  the  fence  "of  a  size  reason- 
able, proper,  and  fit,  which  shall  be  opposite  to  the  hotel  and  adjacent  to  the 
premises  conveyed  by  the  deeds,  and  large  enough  for  the  convenient  access 
of  passengers  and  their  baggage  to  and  from  the  said  strip;  which  opening 
must  at  no  time  be  closed  against  such  passengers  and  their  baggage,  and 
which  access  must  be  subject  to  all  proper  regulations  of  police  and  railroad 
discipline  of  persons  on  the  said  premises."  It  was  conceded  upon  the  trial 
that  for  a  period  of  83  days  no  opening  whatever  was  maintained  through  the 
fence  which  led  to  or  upon  the  20-foot  strip,  or  which  gave  access  to  defend- 
ant's depot.  It  cannot,  therefore,  be  successfully  maintained  that  during 
that  period  the  plaintiff  was  in  the  enjoyment  of  his  rights  secured  by  his 
lease.  He  was  deprived  of  such  rights  by  the  act  of  the  defendant,  and  in 
consequence  became  entitled  to  recover  at  least  nominal  damages,  within  the 
rule  laid  down.  So  far  as  the  right  to  use  the  alley  lying  west  of  the  hotel  is 
concerned,  the  defendant  has  not  shown  any  right  or  title  to  that  portion 
whatever,  much  less  a  right  which  authorized  them  to  inclose  and  appropriate 
the  exclusive  use  to  themselves,  to  the  exclusion  of  the  plaintiff.  It  was  a 
naked  assumption  of  right,  resting  upon  no  authority  to  support  it.  The 
right  to  the  use  of  this  alley  was  an  appurtenant  to  the  hotel  which  passed 
with  plaintiff's  lease.  No  grant  or  conveyance  of  this  portion  of  the  premi- 
ses by  Wads  worth  or  his  devisees  was  ever,  so  far  as  the  record  discloses, 
made  to  the  defendants.  Consequently,  when  the  defendant  inclosed  that  por- 
tion it  committed  a  trespass  upon  the  plaintiff  for  which  he  became  entitled 
to  recover  such  damages  as  he  has  sustained.  The  defendant,  however,  in- 
sists that  no  recovery  can  be  had  under  the  plaintiff *s  complaint  in  this  ac- 
tion, for  the  reason  that  his  alleged  cause  of  action  is  based  upon  an  assumed 
right  that  plaintiff  had  a  right  to  use  and  occupy  the  20-foot  strip  as  tenant 
in  common  with  the  railroad  company,  and  that  solely  by  reason  of  the  erec- 
tion of  the  fence  plaintiff  had  suffered  damages.  His  claim  cannot  be  sus- 
tained. The  allegations  of  the  complaint  are  that  the  defendant  erected  the 
fence  not  only  upon  the  20'foot  strip,  but  also  upon  that  portion  of  the  alley 
lying  westerly  of  the  hotel,  and  that  by  reason  of  such  erection  plaintiff  has 
been  deprived  of  the  use  and  enjoyment  of  said  alley  or  way,  as  well  as  being 
prevented  from  using  and  enjoying  the  southerly  20  feet;  and  that  by  reason 
of  being  deprived  of  the  use  of  the  westerly  portion  of  the  alley  or  way  the 
plaintiff^s  business  had  been  largely  interfered  with  and  broken  up.  As  al- 
ready seen,  in  the  westerly  portion  of  the  alley  the  defendant  had  acquired  no 
right  to  erect  the  fence;  and  the  allegations  of  the  complaint  show  this  to  be 
a  clear  invasion  of  plaintiff's  rights,  and  states  a  perfect  cause  of  action.  It 
is  undoubtedly  true  that  the  theory  of  the  complaint  is  that  the  defendant  had 
no  right  to  erect  or  maintain  the  fence,  but  the  allegation  is  broad  enough  to 
embrace  the  failure  to  provide  an  opening.  As  the  allegation  is  that  the 
whole  fence  is  an  obstruction,  this  includes  such  portion  as  the  defendant 
was  required  to  keep  open.  It  does  no  violence  to  the  rights  of  the  parties, 
and  does  not  bring  in  a  new  cause  of  action  to  now  amend  the  complaint  to 
conform  to  the  proofs.     Code  Civil  Proc.  g  733;  Reeder  v.  &ayret  70  N.  Y. 
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190.  The  complaint  will  therefore  be  considered  as  amended  to  conform  to 
the  proofs,  and  should  be  so  entered  as  amended  in  the  judgment  roll.  No 
error  was  therefore  committed  by  the  court  in  refusing  to  nonsuit  the  plain- 
tiff, or  to  direct  the  jury  to  find  nominal  damages. 

The  defendant  also  claims  that  after  the  2d  of  December,  1881,  they  in  all 
respects  substantially  complied  with  all  the  requirements  contained  in  the 
reservations  in  the  deed,  by  keeping  posted  gate-men  to  let  out  and  admit 
passengers  at  the  gates  in  the  westerly  end  of  the  fence.  These  gates  did  not 
lead  onto  the  20-foot  strip,  but  into  defendant's  depot.  But  it  is  claimed  by 
defendant  that  there  was  no  travel  by  passengers  over  the  20-foot  strip  after 
the  trains  were  run  into  the  depot;  that  it  only  existed  when  the  trains  stop- 
ped opposite  plaintiff's  hotel;  and  that  long  before  the  fence  was  erected  the 
trains  had  ceased  stopping  there,  and  the  travel  was  upon  the  10-foot  walk, 
being  diverted  from  the  20-foot  strip  by  reason  of  the  delivery  of  passengers 
at  a  different  point,  and  in  consequence  plaintiff  has  failed  to  show  any  dam- 
ages; that  no  damage  was  shown  while  the  gates  were  closed,  as  it  simply 
prevented  passengers  from  going  over  the  10-foot  walk,  for  which  no  action 
would  lie.  Upon  the  other  hand,  it  is  claimed  by  the  plaintiff  that  the  open- 
ing should  be  opposite  the  entrance  to  the  hotel,  where  it  would  be  observed 
by  passengers  in  passing,  and  so  indicate  a  way  to  his  hotel,  or  give  informa- 
tion, where  otherwise  would  appear  an  unbroken  fence  and  obstruction, 
through  which  passengers  could  not  pass;  that  for  many  years  large  numbers 
of  passengers  have  come  that  way,  and  only  ceased  when  the  fence  was 
erected.  The  statement  of  these  respective  claims,  which  were  supported  by 
evidence  on  either  side,  serves  to  make  it  clear  that  they  are  both  legitimate 
arguments  to  be  addressed  to  a  jury,  from  which  under  the  evidence  they 
would  be  warranted  in  finding  either  proposition;  but  there  was  no  such  fail- 
ure of  proof  upon  the  one  side  or  preponderance  upon  the  other  as  would 
justify  a  court  in  withholding  the  question  from  the  jury.  We  tlierefore 
think  the  question  one  which  was  properly  left  for  their  determination. 

Upon  the  trial  of  this  action  the  plaintiff  was  permitted  to  ask  and  receive 
answer  to  the  following  questions:  *' Question,  Do  you  know  what  the  rental 
value  of  your  Continental  property,  real  and  personal,  would  have  been  be- 
tween the  10th  day  of  September,  1881,  and  the  28th  day  of  January,  1884,  if 
there  had  been  a  sufficient  opening  kept  and  maintained  by  the  defendant,  op- 
posite to  your  hotel,  for  the  convenient  access  of  passengers  and  their  bag- 
gage to  and  from  the  20-foot  strip  of  land  lying  south  of  the  hotel?'*  Objec- 
tion was  made  and  overruled,  to  which  the  defendant  took  exception,  and  the 
witness  answered:  *'An8toer.  Yes;  I  think  1  do.  It  would  be  worth  $12,000 
a  year."  The  witness  was  then  asked:  "Q.  What  was  it  worth  in  fact,  as 
the  property  was  situated  during  that  period  of  time?"  This  was  also  ob- 
jected and  excepted  to,  and  the  witness  answered:  "I  don't  consider  it  worth 
anything. "  The  ground  of  objection  was  threefold :  FirnU  that  the  rental 
value  is  not  the  proper  measure  of  damage;  second,  that  the  witness  was  not 
shown  competent  or  qualified  to  speak  upon  the  subject;  third,  that  it  called 
upon  the  witness  to  determine  what  was  a  reasonable,  tit,  and  proper  opHnjn<^. 
The  action  is  brought  to  recover  damages  to  the  leasehold  interest  held  by 
plaintiff.  The  evidence  tended  to  show  that  the  acts  of  the  defendant  de- 
creased the  volume  of  business  done  by  plaintiff.  So  far  as  the  business  was 
thus  diverted  from  its  usual  channel,  it  measurably  decreased  the  value  of  the 
leasehold  interest,  and  consequently  its  rental  value.  We  think  it  falls  within 
the  class  of  cases  which  hold  that,  where  acts  are  committed  which  tend  to 
impair  the  use  and  enjoyment  of  premises,  the  true  measure  of  damage  is  the 
depreciation  of  the  rental  value.  Jutte  v.  Hughes,  67  N.  Y.  267-27 1 ;  Francis 
V.  Schoellkopf,  53  N.  Y.  152-155.  It  appears  by  the  record  that  the  qut'stion 
put  called  for  the  knowledge  of  the  witness  with  respect  to  the  subject-mat- 
ter.    To  this  extent  the  question  was  unobjectionable,  at  least  so  far  as  it  re- 
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lated  to  the  rental  value.  It  also  appears  that  he  answered  in  the  affirmative, 
so  that,  so  far  as  the  witness  went,  lie  claimed  to  know.  Aside  from  this, 
however,  it  did  appear  from  his  previous  examination  that  he  had  known  this 
hotel  property  since  1845,  and  had  been  familiar  with  it  since  about  1855,  and 
that  he  had  been  its  proprietor  and  lessee  since  January,  1874.  This  was  suf- 
ficient knowledge  to  permit  him  to  express  an  opinion  as  to  its  rental  value. 
There  is  no  fixei  rule  measuring  the  extent  of  knowledge  which  must  be  pos- 
sessed by  a  witness  before  he  is  permitted  to  express  an  opinion  as  to  value* 
When  he  is  shown  to  have  some  knowledge  upon  which  to  base  it,  he  is  al- 
lowed to  speak,  and  the  weight  to  which  it  is  entitled  is  for  the  jury  to  deter- 
mine. Redell  v.  Railroad  Co.,  44  N,  Y.  367-370;  Jarvia  v.  Furman,  2^ 
Hun.  391-394;  Mercer  v.  Voae,  67  N.  Y.  66-58. 

The  third  ground  presents  a  more  serious  question.  As  we  have  seen,  the 
court  of  appeals  have  determined  the  rights  of  the  plaintiff.  It  is  upon  these 
rights,  as  thus  defined,  that  the  parties  come  to  trial.  For  a  period  of  83 
days  it  is  conceded  upon  the  trial  that  no  opening  of  any  character  was  main- 
tained; at  the  expiration  of  which  time  the  defendant  caused  to  be  placed  in 
the  westerly  end  of  the  fence  two  gates,  at  which  it  stationed  a  gate-man, 
with  instructions  to  permit  all  persons  to  pass  out  who  desired,  and  to  per- 
mit all  persons  to  enter  who  applied,  if  they  had  a  ticket,  and  the  train  they 
desired  to  take  was  ready  to  leave  the  depot.  No  baggage,  save  such  as  was 
carried  by  hand,  was  allowed  to  pass  through  the  gates  or  be  received  at  this 
point.  The  defendant  then  claimed  that  this  was  in  all  respects  a  substantial 
compliance  with  the  conditions  of  the  deeds,  and  upon  this  the  plaintiff  joined 
issue.  The  bulk  of  the  evidence  given  upon  tlie  trial  was  devoted  to  this  con- 
tention as  to  whether  this  was  or  was  not  a  proper,  fit,  and  suitable  opening. 
In  submitting  the  case  to  the  jury,  the  court  said:  "The  first  [question]  is, 
has  the  defendant,  as  it  is  hy  law  required,  maintained  a  suitable,  convenient, 
and  proper  opening  for  the  passage  of  passengers  to  and  from  this  strip  of 
land,  as  provided  they  shall  do?"  The  claim  of  the  plaintiff  was  that  he  was 
entitled  to  an  opening  opposite  the  Exchange-Street  entrance,  and  of  like 
width  and  height.  It  is  thus  seen  that  the  evidence  offered  and  received  bore 
upon  a  vital  point  in  the  case,  which  was  a  question  solely  for  the  jury  to 
determine.  The  question,  as  put,  allowed  the  witness  to  determine  and  ex- 
press an  opinion  upon  what  he  conceived  to  be  a  fit,  reasonable,  and  proper 
opening,  and  his  opinion  was  based  thereon.  In  this  we  are  inclined  to  think 
he  invaded  the  rule,  and  usurped  the  province  of  the  jury.  Ferguson  v.  Hub^ 
bell,  97  N.  Y.  507;  Schwander  v.  Birge,  46  Hun,  66.  But  we  are  also  of 
opinion  that  this  error  was  substantially  cured.  It  was  undisputed  that  there 
was  opposite  the  southerly  entrance  to  the  hotel  two  gates,  making  an  open- 
ing 12  feet  wide,  which  were  kept  locked.  There  was  no  contention  but  that 
their  size  answered  the  requirements  of  the  reservations  in  the  deeds.  This 
was  all  before  the  jury.  The  only  point,  therefore,  lacking  was,  did  Avery 
base  his  opinion  upon  this  opening  provided  for  by  the  locked  gates?  If  he 
did,  then  the  jury  had  before  them  every  fact  upon  which  he  based  bis  opinion. 
Upon  cross-examination  he  was  asked:  '*Mr.  Avery,  you  say  the  difference 
in  the  rental  value  is  due  to  your  not  having  a  proper  and  suflicient  opening 
in  the  twenty-foot  strip?  Yes,  sir;  I  think  it  is.  1)0  you  mean  by  that  that 
you  think  that  by  reason  of  this  fence  being  there  and  the  gate  being  closed, 
that  you  have  been  prevented  from  doing  business  with  people  on  that  twenty- 
foot  strip,  or  with  the  people  coming  from  the  depot?  The  closing  of  this 
opening  prevents  people  riding  in  the  depot  from  seeing  any  opening.  What 
you  claim  is  that  because  the  people  didn't  get  to  your  hotel  from  the  depot  on 
the  twenty-foot  strip?  If  there  was  an  opening  they  could  see.  It  looks  like 
an  asylum  with  a  picket  fence  around  it."  It  thus  appears  that  his  attention 
was  specifically  called  to  the  very  subject  upon  which  he  had  based  his  opin- 
ion, and  he  designated  the  opening  contemplated  by  him,  and  there  was  but 
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the  one  opening  to  which  he  could  refer.     This  we  think  presented  to  the  jury 
all  the  facts  upon  wliich  he  based  his  opinion,  and  satisties  the  rule  of  law. 

The  further  claim  is  made  that  excessive  damages  were  awarded.  The  ac- 
curate measurement  of  damages  in  cases  of  this  character  is  beset  with  much 
difficulty.  How  many  passengers  would  have  patronized  plaintiff's  house,  if 
the  opening  was  properly  provided,  does  nut  admit  of  accurate  estimate. 
"What  the  rule  requires  is  that  the  jury  shall  pass  judgment  upon  all  the  facts 
and  circumst<'inces,  measuring  such  as  are  definitfs  with  approximate  accu- 
racy, and  such  as  are  not  susceptible  of  precise  and  accurate  measurement  by 
the  exercise  of  sound  and  considerate  judgment;  having  reference  to  tiie  sur- 
roundings and  circumstances  of  the  case.  Houghkirk  v.  Canal  Co,,  92  X, 
Y.  219.  In  this  case  the  jury  had  before  them  the  size  and  capacity  of  tlie 
hotel;  its  furniture  and  surroundings,  the  manner  in  which  it  was  conducted, 
and  the  source  of  its  patronage,  for  many  years.  They  had  also  the  right  to 
draw  the  inference,  from  the  reservations  in  the  deeds,  that  free  access  to  and 
from  the  20-foot  strip,  and  thence  to  the  cars  and  depot  of  defendant,  was 
recognized  at  the  time  as  a  valuable  appurtenant  right  to  the  hotel,  and  a 
source  of  much  profit.  In  addition  to  this,  the  plaintiff  has  testified  that, 
with  the  opening  provided  for  in  the  deeds,  the  rental  value  of  the  hotel  was 
$12,000  per  annum,  and  without  them  it  was  valueless;  that  the  receipts  of 
the  restaurant  fell  off  two-thirds,  and  the  cash  receipts  shrunk  from  ^1,900 
per  month  to  $700.  These  were  all  considerations  for  the  jury.  It  was  a 
case  peculiarly  for  them.  Brueker  v.  Hailtoay  Co,,  106  N.  Y.  157-164,  12 
N.  E.  Rep.  568.  If  the  testimony  of  plaintiff  is  true,  then  the  verdict  cannot 
be  said  to  be  excessive.  Of  his  credibility  the  jury  were  the  judges.  The 
court,  in  submitting  the  ease  to  the  jury,  was  careful  to  call  special  attention 
to  the  claimed  contradictions  of  the  plaintiff,  and  cautioned  the  jury  in  re- 
spect thereto.  The  charge  was  as  full  and  fair  on  that  subject  as  the  defend- 
ant was  entitled,  and  in  one  respect  more  favorable  to  defendant  than  it  was 
entitled;  for  it  expressly  withdrew  all  claims  for  damage  except  such  as  arose 
from  not  maintaining  an  opening  into  the  20-f9ot  strip, — thus  ignoring  the 
appropriation  of  the  alley  at  the  westerly  end  of  the  hotel,  which  plaintiff 
was  entitled  to  have  and  use.  We  may  not  set  aside  solely  for  the  reason  that 
tbn  facts  would  seem  to  require  a  verdict  for  a  smaller  sum.  The  subject  of 
damages  is  for  the  jury  to  determine,  and  must  rest  in  their  judgment  and 
discretion;  and  unless  the  court  can  clearly  see  that  the  vei-dict  is  the  result 
of  passion,  prejudice,  partitUity,  or  corruption,  or  that  the  jury  have  been 
improperly  influenced,  the  court  should  not  interfere.  Peck  v.  Railroad  Co,, 
8  Hun,  286.  In  Bierbauer  v.  Railroad  Co,,  15  Hun,  559,  the  action  was 
to  recover  damages  for  the  death  of  plaintiff's  intestate,  caused  by  defendant's 
negligence.  Deceased  was  about  21  years  of  age,  and  earning  about  S25  per 
month,  was  unmarried,  had  no  children,  but  left  him  surviving  a  father  65 
years  old,  a  mother,  two  brothers,  and  a  sister  residing  in  Germany.  The 
verdict  was  for  05,000.  The  judge,  writing  the  opinion,  was  unable  to  see 
how  the  verdict  could  be  sustained  upon  any  theory  of  legitimate  damages; 
yet  the  court  upheld  the  verdict,  for  the  reason  that  they  could  not  plainly  see 
that  any  improper  element  was  considered  or  influenced  the  jury.  Aflirmed 
on  appeal,  77  N.  Y.  588;  Bowles  v.  Railroad  Co,,  46  Hun.  324;  Thome  v. 
Turck^  10  Daly,  327;  affirmed  on  appeal,  94  N.  Y.  90.  In  all  of  the  above 
cases  the  facts  were  quite  as  strong  warranting  interference  as  are  here  rep- 
resented. This  case  has  been  three  times  tried.  Upon  the  first  trial  the  jury 
rendered  a  verdict  in  plaintiff's  favor  for  $20,000,  which  was  set  aside  as  ex- 
cessive. Upon  the  second  trial  a  verdict  was  rendered  for  $6,000.  This  was 
set  aside  for  the  reason  that  the  ruling  of  the  court  was  in  conflict  with  the 
conclusion  of  the  court  of  appeals  as  laid  down  in  Aoei-y  v.  Railroad  Co,,  106 
N.  Y.  142,  12  N.  E.  liep.  619,  subsequently  decided.  The  present  trial  re- 
sults in  a  verdict  of  $10,000.    Under  the  rule,  we  cannot  say  that  the  jury 
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have  been  improperly  influenced,  or  that  the  damages  are  excessive.  Mahar 
V.  Simmom,  47  Hun,  479;  Shaw  v.  Railroad  Co.,  8  Gra.v,  46. 

Defendant  also  claims  that  the  court  erred  in  not  holding,  as  a  matter  of 
law,  that  the  regulation  prescribed  by  it,  with  respect  to  persons  passing 
through  the  gates,  was  a  reasonable  regulation.  If  we  assume  that  this  was 
error,  we  think  that  it  was  cured  by  subsequent  instruction  to  the  jury. 
Counsel  for  plaintiff  stated  that  he  consented  the  court  might  charge  the  regu* 
lation  was  a  reasonable  one.  €k>unsel  for  the  defendant  stated  that  he  de- 
clined to  accept  the  admission.  Therefore  the  court  said:  ''I  will  charge,  if 
you  request;"  then  followed  a  statement  by  the  court  "that  the  regulation  re- 
garding the  admission  of  persons  at  the  little  gates  was  a  reasonable  and 
proper  regulation."  The  criticism  is  that  the  court  did  not  so  charge  unless 
counsel  requested  it,  and  that  no  request  was  made.  We  think  otherwise; 
that  the  fair  construction  of  the  whole  language  is  that  the  counsel  had  re- 
quested the  court  so  to  charge,  and  that  the  reply  was  made  to  counsel,  so 
that  the  court  should  not  misunderstand,  and  that  the  charge  was  made* 
counsel  acquiescing  therein.    In  this  view  no  error  remains. 

We  have  examined  all  the  other  exceptions  and  rulings  urged  upon  our  at- 
tention, and  find  no  error.  The  order  denying  a  motion  for  a  new  trial  is 
therefore  affirmed,  with  costs. 

TiTus,  J.,  does  not  sit  in  this  case.  Beckwith,  C.  J.,  dissents,  and  is  of 
opinion  that  the  verdict  for  damages  was  excessive. 


Baugh  v.  New  York,  L.  A  W.  By.  Co. 
(Superior  Court  of  Buffalo,  Oeneral  Term.    July  18, 1888.) 

Railroad  Companies— Construction  of  Road— Injury  to  Adjoining  Propbrtt. 

Id  an  action  against  a  railroad  company  for  domai^es  caused  by  the  construction 
of  an  embankment  in  front  of  plaintiff's  premises,  it  is  error  to  permit  the  question, 
^^What  has  been  the  effect  of  tne  construction  of  the  embankment  upon  the  prem- 
ises, "  as  it  calls  for  an  answento  the  very  question  which  the  jury  is  Impaneled  to 
try. 

Appeal  from  trial  term. 

Action  by  Charles  R.  Ranch  to  recover  damages  for  the  construction  by  the 
New  Yoi'k,  Lackawanna  Sc  Western  Railway  Company  of  a  raised  roadway  or 
embankment  opposite  plaintiff's  premises.  Judgment  was  entered  for  plain- 
tiff on  the  verdict  of  a  jury,  and  defendant  appeals. 

Argued  before  Beckwith,  C.  J,,  and  Hatch,  J. 

Jo/tn  Q,  Milbum,  for  appellant.    David  F,  Day,  for  respondent. 

Hatch,  J.  The  decision  of  this  court  upon  the  right  of  the  plaintiff  to 
maintain  this  action  must  be  regarded  as  settled,  and  not  now  open  to  debate. 
The  judgment  rendered  herein  must,  however,  be  reversed  for  errors  com- 
mitted upon  the  trial  in  the  reception  of  evidence.  The  error  arose  upon  the 
examination  of  the  witness  Jones,  thus:  ^*Qu^tion,  What  has  been  the  effect 
on  the  property  on  Commercial  street,  in  the  neighborhood  of  the  plaintiff,  by 
the  construction  of  the  embankment?"  Defendant  objected,  and  the  court 
said:  **You  had  better  confine  your  questions  to  the  premises  in  question." 
Defendant's  counsel  then  objected  to  the  question  on  the  ground  that  it  was 
immaterial  and  improper,  and  called  for  a  conclusion;  that  it  was  the  prov- 
ince of  the  jury  to  determine  the  effect  from  the  situation.  The  court  over- 
ruled the  objection,  and  the  defendant  excepted.  Plaintiff  then  asked:  "What 
has  been  the  effect  of  the  construction  of  the  embankment  in  Commercial 
street  and  Water  street  upon  the  plaintiff's  premises  V"  The  witness  answered: 
"I  should  think  it  had  depreciated  fully  fifty  per  cent,  or  more."  Motion  was 
then  made  to  strike  out  the  answer,  which  was  denied,  and  defendant  ex- 
cepted. 
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We  think  the  objection  was  well  taken  that  the  testimony  should  have  been 
excluded.  It  is  proper  in  cases  of  this  character  to  permit  the  expression  of 
opinion,  by  experts*  as  to  the  value  of  property  without  the  obstruction  and 
its  value  with  the  obstruction,  and  this  to  aid  the  jury  in  determining  the 
damages  which  have  accrued  from  the  unlawful  act.  The  question  to  which 
this  testimony  was  directed,  was  that  of  damage  sustained  by  the  plaintiff. 
Of  this  qu«^stion  the  jury  were  the  sole  arbiters.  The  value  of  the  property 
was  a  question  of  fact;  and  the  witness,  when  giving  his  opinion  upon  value, 
gives  the  results  of  his  observation,  experience,  and  knowledge  upon  that 
subject.  It  partakes  of  the  character  of  fact  depending  upon  the  extent  of 
knowledge  possessed  by  the  witness.  From  such  opinion  the  jury  may  find 
a  fact.  The  weight  to  be  attached  to  the  opinion  is  still  a  question  for  them. 
Bedell  v.  Railroad  Co.^  44  N.  Y.  367,  370.  Courts  are  not  inclined  to  extend 
this  rule  beyond  its  present  limits.  The  question  permitted  to  be  asked 
clearly  exceeds  it.  To  ask,  ^*  What  has  been  the  effect  of  the  construction  of 
the  embankment?''  is  to  allow  the  witness  to  determine  that  question;  that 
is,  the  precise  question  which  the  jury  were  impaneled  to  try.  When  the 
witness  is  allowed  to  state  his  conclusion,  nothing  remains  for  the  jury  but  to 
announce  it,  and  we  thus  have,  not  the  judgment  of  the  jury  derived  from 
facts,  but  simply  the  opinion  of  the  witness  as  to  what  the  verdict  should  be. 
The  witness  so  understood  this  question,  as  his  answer  was,  **I  should  think 
it  had  depreciated  fully  fifty  per  cent,  or  more;"  and  the  witness  Kraft,  in  an- 
swer to  a  similar  question,  answered  that,  ''I  should  think  it  is  damaged  one- 
half."  Courts  have  frequently  condemned  such  testimony.  Ferguson  v. 
Hubhelh  97  N.  Y.  607;  Schtoander  v.  Birge,  46  Hun,  66;  Morehouse  v. 
Mathews,  2  N.  Y.  614;  Paige  v.  Hazard,  6  Hiil,  603;  Allen  v.  Stout,  61  N.  Y. 
668.  This  court  at  the  present  term  has  held  evidence  of  the  same  character 
inadmissible.  Avery  v .  Railroad  Co,f  ante,  101*  Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Beckwith,  C.  J.,  concurs.    Titus,  J.,  does  not  sit  in  this  case. 


Atebt  0.  New  Yobk  Cent.  &  H.  B.  B.  Co. 

(Superior  Court  of  Bi^aio,  C^eneral  Term.    July  18, 1888.) 

1.  Tbkspass— Unlawful  Constbuotion  of  Fbkcb— Pleading — Amendment. 

In  an  action  for  failure  to  maintain  an  opening  to  a  hotel  across  a  strip  of  land 
leading  thereto,  the  complaint  alleoed  that  the  damage  was  caused  by  defendant 
maintaining  a  f enoe  across  such  strip.  It  appeared  that  defendant  had  the  right  to 
maintain  such  fenoe,  but  was  required  to  keep  open  a  gatewav  through  the  same. 
Held  that,  as  the  oomplaint  included  the  space  which  was  to  be  kept  open,  and  al- 
leged a  breach,  and  as  no  application  to  make  the  oomplaint  more  specific  was  made, 
no  amendment  was  necessary  to  support  a  recovery  for  failure  to  keep  open  witih. 
gateway,  and  that  the  court  properly  refused  to  direct  a  verdict  for  defendant. 

8.  Same— Trial— Instbuotions. 

On  the  trial  of  such  action  the  lury  were  properly  instructed  that,  though  defend- 
ant built  a  fence  across  such  strip  of  land,  if  he  maintained  the  required  gateway 
plaintiff  could  not  recover. 

Appeal  from  trial  term. 

Action  by  John  C.  Avery  against  the  New  York  Central  &  Hudson  Biver 
Bailroad  Company,  to  recover  damages  for  defendant's  failure  to  maintain  an 
opening  across  a  strip  of  land  leading  to  plaintiff's  hotel.  Judgment  for  plain- 
tiff,, and  defendant  appeals. 

Argued  before  Beckwith,  C.  J.,  and  Titus,  J. 

McMillan,  Gluck  &  Pooley,  for  appellant  Hopkins  dk  White,  for  respond- 
ent. 

Titus,  J.  Each  of  the  judges  of  this  court  has  been  heretofore  called  upon 
to  pass  upon  the  principal  questions  raised  on  this  appeal.    We  do  not  con- 
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aider  it  necessary  now  to  reiterate  the  reasons  which  seem  to  us  suflScient  to 
enable  the  plaintiff  to  maintain  this  action.  We  think  that  the  request  of  the 
defendant  to  direct  a  verdict  in  its  favor  on  the  trial  was  properly  denied  by 
the  trial  court,  and  that  no  amendment  to  the  plaintiff's  oompiaint  was  neces- 
sary to  entitle  him  to  recover.  The  gist  of  the  plaintiff's  cause  of  action  is 
the  neglect  of  the  defendant  in  not  maintaining  an  opening  on  the  20-foot 
strip  of  land  opposite  the  Exchange  Hotei,  for  the  convenient  access  of  pas- 
sengers and  their  baggage  to  and  from  tiieir  premises,  as  by  the  deed  of  con- 
veyance from  James  S.  Wadsworth  to  the  New  York  Central  Bailroad  Com- 
pany, made  in  1857,  it  had  agreed  and  was  required  it  to  do.  The  court  of 
appeals  has  held,  in  one  of  the  cases  heretofore  tried  in  this  court,  "that  while 
the  defendant  had  a  right  to  build  a  fence  along  this  20-foot  strip,  still  it  was 
required  to  maintain  an  opening  on  to  this  strip  of  a  size  reasonable,  proper, 
and  fit,  opposite  the  hotel,  and  large  enough  for  the  convenient  access  of 
passengers  and  their  baggage  to  and  from  said  strip,  and  which  should  be  at 
no  time  closed  against  them."  106  N.  Y.  142,.  12  N.  E.  Rep.  619.  The  fact 
that  the  complaint  alleges  that  the  plaintiff's  damage  was  caused  by  the  de- 
fendant maintaining  a  fence  along  the  26-foot  strip  cannot  affect  the  plain- 
tiff's right  to  recover  under  his  pleading,  so  long  as  it  includes  the  space  men- 
tioned in  the  deed,  which  was  to  be  kept  open.  The  greater  includes  the  less. 
If  the  defendant  had  maintained  an  opening,  such  as,  by  the  deeds  of  convey- 
ance, it  was  required  to  do,  then  the  plaintiff  could  not  recover.  It  is  for  the 
neglect  of  the  defendant  to  keep  and  maintain  such  an  opening  on  the  20- 
foot  strip  that  the  plaintiff  can*  maintain  his  action,  and  it  is  of  no  conse- 
quence, so  far  as  this  question  is  concerned,  that  the  plaintiff  has  alleged  in 
his  complaint  that  the  defendant  had  utterly  failed  to  comply  with  its  agree- 
ment, and  had  built  a  fence  the  entire  length  of  the  20-foot  strip. 

The  jury  were  properly  instructed  as  to  the  rights  of  the  parties;  that  if  the 
defendant  maintained  an  opening,  as  by  the  deed  it  was  required  to  do,  the 
plaintiff  could  not  recover,  although  it  had  built  and  maintained  a  fence  along 
the  20-foot  strip.  The  plaintiff  perhaps  might  have  more  particularly  indi- 
cated wherein  the  defendant  had  failed  to  comply  with  the  agreements  in  the 
deed,  but,  if  the  defendant  desired  more  specific  information  in  that  partic- 
ular, he  should  have  made  application  to  the  court  to  make  the  complaint 
more  specific ;  and  as  he  has  not  done  so,  and  as  the  complaint  does  allege  a 
breach  of  the  covenant,  it  is  too  late  for  the  defendant  to  complain.  We  can- 
not see  that  any  error  was  committed  by  the  trial  court,  either  on  the  rulings, 
on  the  trial,  or  in  the  requests  to  charge.  The  order  appealed  from  must 
therefore  be  affirmed,  with  costs. 

Hatch,  J.,  did  not  sit.    Beokwith,  C.  J.,  concurs. 


West  v.  Kurtz. 

{Common  Pleas  of  Kew  York  City  and  County,  Oeneral  Term.    June  4, 1888.) 

Attorney  and  Client— Purchase  or  Bond  by  Attorney— Right  to  Maintain  Action. 
In  an  action  by  an  attorney  on  a  bond  assigned  to  him,  the  issue  was  whether 
plaintiff  bought  the  bond  in  violation  of  the  statute  forbidding  an  attorney  to  buy  a 
chose  in  action  for  the  purpose  of  bringing  suit  thereon.  The  court  refused  a  charge 
for  plaintiff,  that  if  he  received  the  bond  as  coUateral  for  an  advance  of  money,  the 
transaction  was  not  within  the  statute,  and  charged  that  the  transaction  was  within 
the  statute  unless  the  bond  was  transferred  without  intention  of  bringing  suit 
thereon.  Held,  that  the  charge  and  the  refusal  to  charge  were  erroneous,  as  the 
statute  is  not  violated  unless  the  primary  purpose  of  the  transfer  is  to  bring  suit. 

On  motion  for  reargument. 

Action  on  a  bond  brought  by  Albert  P.  West  against  Wm.  Kurtz.    Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Argued  before  Laukemork,  0.  J.,  and  Daly  and  Allbn,  JJ. 
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Allen,  J.  This  is  a  motion  for  a  reargument  of  the  appeal  from  the  judg- 
ment in  favor  of  the  defendant  The  action  was  brought  upon  a  bond  by  the 
defendant  to  one  Henry  Kurtz,  which  was  assigned  to  Zimri  West,  and  by 
him  assigned  to  the  plaintiff  in  this  action.  One  of  the  principal  questions 
litigated  on  the  trial  >nras  the  alleged  taking  of  the  bond  \)y  the  plaintiff,  who 
is  an  attorney  at  law,  with  the  intention  of  bringing  suit  upon  it.  We  think 
the  motion  for  a  reargument  should  be  granted.  We  are  led  to  this  conclu- 
sion not  because  we  think  that  any  evidence  was  overlooked  or  that  there  was 
not  evidence  to  support  the  verdict  of  the  jury,  but  for  the  reason  that  we 
think  the  general  term  overlooked  an  exception  by  the  plaintiff  to  the  refusal 
of  the  trial  judge  to  charge  a  request  which  presents  a  question  decisive  of 
the  case.  The  request  and  exception  to  which  we  refer  will  be  found  at  folios 
119  and  120  of  the  case.  The  court  was  asked  to  charge  that  if  the  jury  be- 
lieved that  the  bond  was  transferred  to  the  plaintiff  as  collateral  for  an  ad- 
vance of  moneys  made  on  February,  1886.  that  that  took  the  transaction  out 
of  the  operation  of  the  statute  respecting  the  bringing  of  suits  by  attorneys  in 
their  own  name,  and  that  the  jury  should  find  for  the  plaintiff  on  that  branch 
of  the  case.  The  court  refused  to  charge  this  request,  stating:  "I  can  hardly 
say  that.  It  was  not  taken  out  of  the  statute  unless  transferred  free  from  the 
intention  of  bringing  the  suit;  and  I  think  if  so  taken  that  it  is  right  to  charge 
as  you  request." 

With  this  request  and  exception  on  the  record,  we  cannot  say  that  the  case 
was  submitted  to  the  jury  in  strict  accordance  with  the  authorities.  The  au- 
thorities bold  that  the  mere  fact  of  the  purchase  of  the  bond,  mortgage,  etc., 
by  an  attorney  is  not  evidence  of  a  purchase  **with  the  intent  and  purpose*' 
of  bringi ng  an  action  thereon.  Ball  v.  BartletU  9  Barb.  801 ;  Bristol  v.  Dann, 
12  Wend.  144;  Moses  v.  McDMtU  88  N.  Y.  62.  An  attorney  may  purchase 
for  investment  or  for  profit,  or  for  the  protection  of  other  interests,  and  the 
purchase  is  not  made  illegal  by  an  intent  to  bring  suit,  if  necessary,  for  col- 
lection. Mofes  v.  McDivittt  88  N.  Y.  62.  To  constitute  the  offense,  the  pri- 
mary purpose  must  be  to  bring  suit,  and  the  intent  to  bring  the  suit  must  not 
be  merely  incidental  and  contingent.  Id.  The  purchase  must  be  made  for 
the  very  purpose  of  bringing  such  suit,  and  this  implies  an  exclusion  of  any 
other  purpose.  Id.  Now,  in  this  case  the  defendant  did  not  rely  on  the  mere 
fact  of  purchase  to  prove  the  offense,  but  insisted  that  the  facts  showed  that 
the  plaintiff  had  not  bought  the  bond  for  investment  or  profit  or  protection  of 
other  interests,  but  solely  to  bring  the  suit,  and  claimed  that  the  ^uoof  showed 
it.  The  plaintiff,  on  the  other  hand,  testified  that  there  was  an  oral  assign- 
ment of  the  bond  to  him  in  February,  as  security  for  a  loan.  It  was  a  ques- 
tion for  the  jury  whether  fie  spoke  the  truth  as  to  this  transaction,  and  his 
credence  as  an  interested  party  had  to  be  submitted  to  the  jury.  The  jury 
may  not  have  believed  him,  as  peihape  they  did  not;  but  we  cannot  positively 
say  whether  the  jury  found  tl.at  the  plaintiff  took  the  bond  for  the  sole  pur- 
pose of  bringing  suit,  (and  we  think  there  was  evidence  upon  which  they 
might  have  so  found,)  or  whether  they  found,  having  in  view  the  ruling  of 
the  trial  judge,  upon  this  request,  that  wliile  the  bond  may  have  been  trans- 
ferred as  collateral  security  for  a  loan  of  money,  it  was  not  so  transferred  free 
from  the  intention  of  bringing  suit.  We  think  a  question  decisive  of  the  case 
was  presented  by  this  exception  which  was  overlooked  by  the  appellate  court, 
and  which  justifies  us  in  ordering  a  reargument  of  the  appeal. 

Labkkmoius,  0.  J.,  concurred. 
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WooLssr  et  dl.  v.  Finkb. 

(Supreme  Cowrt,  Oeneral  Term,  Second  Department.    June  26, 1888.) 

1   Shipping — Chartbaing  Steamer— Rescission  op  Contract. 

Plaintiffs  chartered  a  steam-boat  to  defendant,  who  was  to  furnish  the  water,  and 
agreed  to  run  the  boat  according  to  a  certain  time-table.  Defendant  promised  ta 
flu  the  tank  in  ten  minutes  from  his  own  water  supply  by  a  two-inch  pipe.  Plain- 
tiff then  made  the  boat  pipes  two  and  one-half  inches.  The  pressure  of  defendant's 
water  supply  not  being  as  great  as  he  represented,  the  boat  was  so  delayed  in  tak- 
ing on  water  that  she  could  not  keep  to  ner  time-table.  Held^  that  the  delay  was 
caused  by  defendant's  fault,  and  he  was  not  entitled  to  rescind  the  contract. 

2.  Same— Abandonment  of  Contract  bt  Hirer— Duty  of  Owner— Damages. 

Use  by  the  owner  of  a  steam-boat  which  had  been  chartered  for  a  certain  length 
of  time,  after  abandonment  of  the  contract  by  the  hirer,  does  not  preclude  the  own- 
er's recovery  for  the  breach ;  such  use  being  proper  to  prevent  accrual  of  damages. 

Action  by  David  C.  Woolsey  and  others,  owners  of  a  steamer,  against  Hugo 
Finke,  for  damages  for  the  rescission  of  a  contract  by  defendant,  chartering 
the  steamer  for  a  certain  length  of  time.  J  adgment  for  plaintifCs,  and  defend- 
ant appeals. 

Argued  before  Bakmard,  P.  J.,  and  Pbatt,  J. 

Barnard,  P.  J.  The  plaintiffs  chartered  a  steamer  to  the  defendant  under 
an  agreement  to  make  six  round  trips  a  day  between  New  York  and  College 
Point.  These  trips  were  subsequently  reduced  to  five,  and  the  steamer  made 
trip?  as  required,  with  more  or  less  regularity  aa  to  the  exact  time  required 
by  the  defendant.  The  time  the  charter  was  to  run  was  between  the  dates 
of  May  21  and  October  10,  1887.  On  the  31st  of  July,  1887,  the  defendant 
terminated  the  contract.  The  plaintiffs  aver  that  they  performed  the  contract^ 
and  the  defendant  claims  to  be  legally  entitled  to  discharge  the  steamer  for  a 
failure  upon  the  part  of  its  owners  to  carry  out  tlie  agreement.  The  question 
presented  depends  upon  a  clause  in  the  contract  which  is  in  these  words:  '* The 
parties  of  the  first  part  [plaintiffs]  further  agree  to  furnish  said  vessel,  at  their 
own  expense,  with  a  suiticient  crew  of  not  less  than  fifteen  hands,  and  all  sup- 
plies required  by  said  vessel  during  the  term  aforesaid,  except  water;  the  cost 
of  which  water,  and  all  wharfage  incurred  by  said  vessel  during  the  term 
aforesaid,  the  party  of  the  second  part  agrees  to  pay."  Proof  was  given  tend- 
ing to  show  a  failure  to  keep  to  the  time-tables;  and,  in  reply  to  this,  the  plain- 
tiffs gave  excuses  to  the  effect  that  the  vessel  took  in  water  at  CJollege  Point; 
that  the  supply  pipe  was  too  small  to  fill  the  tank  in  less  than  from  80  to  35 
minutes  for  short  trips,  and  about  and  over  three-quarters  of  an  hour  upon 
the  long  trips.  It  w^as  stated,  preliminary  to  the  making  of  the  contract  by 
defendant,  that  the  pressure  on  defendant's  water-pipes  was  so  great  that  the 
tanks  could  be  filled  in  10  minutes,  and  the  time-table  was  made  upon  this 
basis.  The  defendant  promised  to  contio  ue  the  water  to  the  dock.  And,  in 
arriving  at  th^  intent  of  the  contract,  tlie  surrounding  circumstances  mus(  be 
considered.  The  defendant  was  to  pay  for  water,  and  make  a  pipe  from  his 
own  supply,  by  a  two-inch  pipe,  to  a  place  where  the  vessel  could  receive  it. 
The  vessel  made  its  pipes  two  and  one-half  inches,  and  could  easily  receive  all 
which  came  through  the  plaintiffs*  pipe.  Under  this  state  of  facts  a  failure 
to  keep  the  exact  time-table  on  account  of  a  failure  to  get  the  water  in  time 
was  not  a  breach  of  contract  by  the  plaintiffs,  and  gave  defendant  no  right  to 
rescind  the  contract. 

Alter  the  plaintiffs  were  discharged,  and  as  soon  as  with  great  diligence 
they  could,  they  used  the  boat  in  other  business,  and  earned  with  her  a  con- 
siderable sum  of  money,  which  is  credited  upon  the  damages.  The  defendant 
claims  that  the  plaintiffs  were  bound  to  keep  her  idle,  and  always  at  defend- 
ant's command.  This  is  not  the  rule.  A  party  is  both  honorably  and  legally 
bound  to  exert  himself  so  as  to  save  the  offending  party  from  loss  on  account 
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of  the  breach  of  contract.  GUlis  v.  Space^  63  Barb.  177;  Humaston  v.  Beeh' 
man^  20  Wkly.  Dig.  238.  The  rule  which  requires  a  party  to  give  attention  to 
the  subject  of  a  broken  contract  so  as  to  lessen  the  loss  will  allow  the  value  of 
the  same  upon  the  amount  saved,  (Farwell  v.  Davis,  66  Barb.  73;)  otherwise 
an  injured  party  is  further  injured  by  the  fault  of  the  defendant.  The  judg- 
ment should  therefore  be  affirmed,  with  costs. 

Pratt,  J.,  concurs. 


People  v.  Stock-Brokers'  Bldq.  Ck>. 

Randall  v.  Parker. 

(Supreme  CourU  Oeneral  Term,  Third  Depa/rtment.    July  2, 1888.; 

1.  TBU8T8— PrBSUMPTION  OP  LEGALITY— TiTLB  OP  TRUSTEE. 

A  trust  being  expressed  but  not  defined  in  the  deed,  will,  in  the  absence  of  evi- 
dence upon  that  point,  be  prestuned  to  be  for  a  purpose  permitted  by  law,  and  such 
deed  is  valid,  vestingthe  trustee  vTith  the  legal  title  to  the  land  described  therein, 
under  1  Rev.  St.  N.  Y.  729,  S  00,  which  provides  that  every  express  trust,  valid  at 
its  creation  as  such,  shall,  unless  otherwise  provided,  vest  the  whole  estate  in  the. 
trustee,  subject  only  to  the  execution  of  the  trust. 
9.  Trusts— Statctb  op  Uses— When  Title  Vests  m  Cestui  Que  Trust. 

A  trustee  in  a  deed  conveying  land  upon  a  trust  expressed  but  not  defined  thereixr,- 
the  cestui  que  truest  being  an  unincorporated  asso<nation,  conveyed  the  land  to  a 
corporation.  By  an  order  of  court,  a  receiver  of  the  corporation,  who  was  also  re- 
ceiver of  the  association,  was  directed  to  sell  the  land.  Held,  under  section  49  of 
the  statute  of  New  York  upon  uses  and  trusts,  the  effect  of  which  is  to  transfer 
the  use  to  the  possession  except  in  case  of  certain  express  trusts,  that,  if  the  trust 
in  said  deed  was  Invalid,  the  legal  title  would  vest  in  said  association  under  said 
deed,  and  would  pass  by  the  receiver's  deed. 

Appeal  from  special  term. 

Appeal  by  Lewis  S.  Samuel  from  an  order  of  the  special  term  requiring  him 
to  complete  his  purchase  of  land  sold  by  James  K.  O.  Sherwood,  as  receiver,, 
tinder  an  order  of  court  made  in  the  two  causes  of  People  against  The  Open 
Board  of  StochrBrokera*  Building  Company  of  the  City  of  New  York,  and 
James  W.  Randall  against  Cortland  Parker,  President  of  the  Open  Board 
of  Stock-Brokers  of  tJie  City  of  New  York, 

Argued  before  Learned,  P.  J.,  and  Ingalls  and  Landon,  J  J. 

Geo.  Q,  Coney,  for  appellant.    John  S,  Smith,  for  respondent  Sherwood^ 

Landon,  J.  Exception  is  taken  by  the  purchaser  at  the  receiver's  sale  ta 
the  title  of  the  premises.  One  of  the  deeds  In  the  chain  of  title  is  from  Bur- 
ton W.  Crocker  to  (Jeorge  W.  McLean  "as  trustee  for  the  association  of  the 
Open  Board  of  Brokers  of  the  City  of  New  York."  This  association  was  un- 
incorporated, and  consisted  of  about  400  persons.  This  deed  was  dated  March 
25,  1880.  On  the  same  date,  McLean,  as  such  trustee,  conveyed  the  premises 
by  deed  to  "The  Open  Board  of  Stock-Brokers'  Building  Company  of  the  City 
of  New  York."  This  was  a  duly-incorporated  company.  The  same  person 
is  the  duly-appointed  receiver  of  both  the  incorporated  and  unincorporated  as- 
sociations, and  was  authorized  by  the  order  of  the  court  to  sell  the  premises. 
No  other  evidence  of  the  nature  of  the  trust  vested  in  George  W.  McLean  is 
given.  We  therefore  only  know  George  W.  McLean  as  a  trustee  both  in  hi* 
capacity  as  grantee  and  grantor  in  these  deeds. 

The  deed  to  McLean  is  not  to  him  in  his  individual  capacity,  for  the  simple- 
reason  that  the  language  used  excludes  that  meaning.  It  is  to  him  "as  trus- 
tee. "  His  grantor  is  estopped  by  the  deed  to  claim  otherwise;  and»  as  against 
him.  the  entire  title  is  gone,  and  was  vested  in  McLean  as  trustee.  It  is  ob- 
jected that  the  trust  is  not  defined.  True,  but  we  are  not,  therefore,  in  the 
absence  of  evidence,  to  suppose  it  impossible  that  McLean  was  the  trustee. 
The  statute  permits  certain  express  trusts.  If  we  can  as  easily  presume  a  valid' 
v.2N.Y.s.no.3— 8 
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as  an  invalid  trust,  we  are  not  at  liberty  to  presume  an  invalid  one.  We  there- 
fore presume  that,  by  the  deed  to  McLean  as  trustee,  he  held  the  title  to  the 
premises  upon  an  express  trust,  valid  as  such  in  its  creation,  and  therefore 
the  whole  estate,  in  law  and  equity,  in  the  premises  wsis  vested  in  him.  1 
Kev.  St.  marg.  p.  729,  §  60.  The  trust  was  expressed  in  the  deed  to  McLean, 
though  not  defined.  He  could  convey  the  lands,  therefore,  except  in  contra- 
vention of  the  trust.  Id.  §g  64, 65.  No  suggestion  is  made  that  the  convey- 
ance by  McLean  was  anywise  in  contravention  of  the  trust,  and  ther^ore  no 
ground  exists  to  declare  the  deed  from  him  to  the  coiporation  void.  The  ob- 
je^ction  to  the  title  is  therefore  not  sustained. 

The  receiver's  title  may  also  be  upheld  upon  the  ground  that  he  is  receiver 
both  of  the  association  and  of  the  corporation.  Whatever  rights  the  members 
of  the  association  had,  they  had  in  their  associated  capacity.  It  does  not  in 
anywise  apppear  that  the  association  was  an  illegal  body.  We  infer  that  it 
was  not,  for  the  reason  that  it  had  sufficient  legal  statiuf  to  become  the  party 
to  the  action  in  which  the  receiver  was  appointed.  If  the  deed  to  McLean  as 
trustee  imports  a  trust  "for  the  use  of,  or  in  trust  for,"  the  unincorporated 
association,  then  the  title  rested  in  the  association  by  force  of  the  forty-ninth 
section  of  the  statute  already  cited.  That  title  either  remains  in  the  associa- 
tion or  was  conveyed  by  McLean ^s  deed  to  the  corporation.  In  either  event, 
the  receiver  would  be  vested  with  it.     Hence  his  deed  will  be  good. 

The  order  should  be  affirmed,  with  $10  costs  and  printing  disbursements. 

Learned,  P.  J.,  and  Ingalls,  J.,  concur. 


People  ex  rel,  Francis  et  ah  v.  Ciir  or  Troy. 
{Supreme  Courts  General  Term,  Third  Depa/rtmervt,    July  2, 1888.) 

1.  MUNIGIPAXi  Ck>BPOBATXON8— CONSTBUOTIOK  OF  CHABTEB— OFFICIAL  NeWSPAFBBS. 

The  provisions  of  the  charter  of  Troy  (Laws  N.  Y.  1884,  c.  2S7)  requiring  the 
council  to  designate  not  more  than  four  official  newspapers  for  the  citv,  selecting 
the  one  or  ones  having  the  largest  circulation  therein,  to  be  determined  after  hav- 
ing had  the  oaths  of  the  publisners  thereto,  and  after  an  inspection  of  the  books  of 
their  offices,  are  mandatory,  and  must  be  followed. 
3.  Samb— Cebtiorabi— Whbn  Libs. 

In  case  the  city  council  disregard  such  provisions,  and  make  the  designation  with- 
out requiring  such  evidence,  certiorari  will  lie,  at  the  relation  of  a  publisher  claim- 
ing the  largest  circulation  for  his  paper,  who  was  so  designated  by  a  former  order, 
and  who,  under  the  law,  would  hold  over  upon  the  failure  of  the  council  to  desig- 
nate for  the  current  year,  to  annul  such  designation,  and  to  require  the  council  to 
conform  to  the  provisions  of  said  charter. 

Certioraii  to  an  order  of  the  common  council  of  Troy. 

CertiorarU  upon  petition  of  relators  against  the  mayor  and  common  coun- 
cil of  the  city  of  Troy,  to  review  the  determination  of  the  common  council 
whereby  they  designated  as  official  newspapers  four  papers  published  in  the 
city,  upon  the  ground  that  the  designation  was  made  without  requiring  the 
evidence  that  such  papers  had  the  largest  circulation  within  the  corporate 
limits  of  the  city,  and  because  the  common  council  refused  to  require  such 
evidence;  the  relators  claiming,  before  such  common  council,  and  submitting 
an  affidavit  to  support  their  claim,  and  offering  the  evidence  prescribed  by 
the  charter,  that  their  paper  had  the  largest  circulation,  and  was  entitled  to 
the  designation. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalus,  JJ. 

Lewis  E.  Griffith,  for  relators.    R.  A.  Farmenter,  for  defendant. 

Lani>on,  J.  Under  the  charter  of  the  city  of  Troy,  (chapter  237,  Laws 
1884,  p.  298,)  it  became  the  duty  of  the  common  council,  at  its  second  regular 
meeting  after  the  general  election  in  1887,  to  designate  not  to  exceed  four 
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newspapers  published  in  that  city,  having  the  largest  circulation  within  its 
corporate  limits,  as  ofBcial  newspapers.  The  charter  requires  that,  before 
malcing  sQch  designation,  the  common  council  shall  require  the  oath  of  the 
publishers  of  such  designated  newspapers,  and  the  business  records  of  their 
offices  for  the  preceding  three  months,  as  confirmatory  of  their  actual  circula- 
tion. The  common  council  made  the  designation  of  four  newspapers  without 
obtaining  or  without  requiring  the  confirmatory  evidence  of  actual  circulation 
which  the  charter  requires.  The  relators  are  the  publishers  and  proprietors 
of  a  newspaper  called  "  The  Troy  Daily  Times. "  They  allege  in  their  petition 
that  their  paper  is  published  in  that  city,  and  at  the  time  of  such  designation 
had,  and  for  many  years  has  had,  the  largest  circulation  of  any  daily  news- 
paper within  the  corporate  limits  of  that  city;  that,  at  the  meeting  of  the 
common  council  at  which  the  four  newspapers  were  designated,  the  relator 
caused  to  be  presented  a  written  claim  that  the  said  Troy  l^mes  then  had  the 
largest  circulation,  within  the  corporate  limits  of  the  city,  of  any  daily  news- 
paper, and  they  submitted  an  affidavit  so  stating,  and  stating  the  amount  of 
its  circulation,  and  they  offered  to  make  oath  to  their  circulation,  and  to  pro- 
duce the  business  records  of  their  said  office  for  the  three  preceding  months. 
A  resolution  was  also  offered  by  Mr.  Halligan,  a  member  of  the  common 
council,  to  the  effect  that,  before  making  the  designation  of  official  news- 
papers, the  oaths  of  all  the  publishers  of  newspapers  in  the  city  of  Troy  be 
procured,  and  the  business  records  of  such  newspaper  offices  for  the  three 
months  preceding  the  designation  of  official  newspapers  be  examined,  as  con- 
firmatory of  the  actual  circulation  of  such  newspapers  within  the  corporate 
limits  of  the  city;  but  this  resolution  was  lost,  and  the  demand,  upon  being 
repeated  in  another  form,  was  laid  upon  the  table;  and  a  protest  against  such 
designation,  without  the  confirmatory  evidence  required  by  the  charter,  was 
also  laid  upon  the  table.  The  common  council  by  their  return  attempt  to  Jus- 
tify their  refusal  to  require  the  oaths  of  the  publishers  of  the  newspapers,  and 
the  business  records  of  the  newspaper  offices,  as  presciibed  by  the  charter,  as 
follows:  *'A  large  majority  of  the  common  council,  to-wit,  seventeen  mem- 
.bers  thereof,  believed  that  the  provision  of  the  city  charter  respecting  the  des- 
ignation of  official  newspapers,  which  authorized  the  examination  by  the 
teard  of  the  business  records  of  such  newspapers,  and  the  procurement  of  the 
oath  of  the  publishers  thereof,  was  permissive  only,  and  not  mandatory  on  the 
part  of  the  common  council;  and  having,  through  their  said  committee  on 
printing,  previously  ascertained  to  their  satisfaction  that  the  newspapers 
known  as  •  The  Troy  Daily  Press,'  « The  Troy  Sunday  Observer,'  •  The  Kay,' 
and  *  The  Troy  Morning  Telegram,'  by  reason  of  the  extent  of  their  circula- 
tion within  the  corporate  limits  of  the  city  of  Troy,  were  entitled  to  be  desig- 
nated as  such  official  newspapers,  did  thereupon  vote  down  the  said  motion  of 
Alderman  Halligan,  and  proceeded  by  a  vote  of  seventeen  to  nine  to  make 
such  designations,  and  by  voting  upon  one  newspaper  at  each  and  every  call 
«f  the  roll." 

We  thus  see  that  the  common  council  intentionally  disobeyed  the  provisions 
of  the  statute  relative  to  the  procurement  of  the  confirmatory  evidence  of  the 
4u;tual  circulation  of  the  newspapers  designated.  It  is  not  needful  to  deter- 
mine that  an  adherence  to  the  statute  would  have  resulted  in  the  designation 
of  the  relators'  newspaper.  It  was  the  duty  of  the  common  council,  before 
designating  any  newspaper,  to  make  the  statutory  examination  with  respect 
to  the  relator's  newspaper.  The  opportunity  was  offered;  and  if  the  exami- 
nation had  been  made,  for  aught  we  know,  the  common  council  could  not  have 
•escaped  appointing  it, — certainly  not  if,  as  is  claimed,  its  circulation  within 
the  corporate  limits  would  have  been  duly  shown,  by  the  confirmatory  evi- 
dence, to  be  the  largest  of  all.  The  common  council  is  the  creation  of  the 
Btatute,  and  its  powers  and  duties  are  thereby  defined.  When,  therefore,  the 
statute  commands  that  this  body  shall  designate  not  to  exceed  four  newspa- 
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pers  published  in  said  city,  and  having  the  largest  circulation  within  its  cor- 
porate limits,  that  command  is  both  permissive  and  mandatory.  It  commands 
that  at  least  one  shall  be  designated,  and  it  permits  the  designation  of  four. 
But  it  commands  that,  whether  one  or  four,  the  designated  paper  or  papen 
shall  have  the  largest  circulation  within  the  corporate  limits.  This  is  a  fact 
to  be  determined  judicially,  not  by  partisan  or  personal  preference.  It  is  to 
be  determined  upon  evidence.  Under  the  former  charter,  no  mode  of  ascer- 
taining which  papers  had  the  largest  circulation  was  pointed  out  by  the  stat- 
ute. People  V.  Common  Council,  78  N.  Y.  35.  The  opportunity  for  parti- 
san or  personal  preference  in  the  determination  of  that  fact  was  subsequently 
excluded  by  an  amendment  which  prescribes  the  evidence,  which  these  re- 
lators were  willing  to  furnish.  To  say  that  the  present  requirement  is  no  re- 
quirement, but  only  a  privilege,  is  equivalent  to  saying  that  the  common  coun- 
cil can  disregard  the  plain  command  of  the  statute.  Such  a  position,  under  a 
government  regulated  as  much  as  possible  by  law,  and  as  little  as  possible  by 
men,  is  wholly  untenable.  The  office  of  the  writ  of  certiorari  is  to  correct  du 
erroneous  final  determination  of  a  judicial  nature,  made  by  officers  vested  with 
judicial  functions,  with  respect  to  which  no  other  remedy  exists.  Such  is  the 
character  of  this  determination.  Here  the  common  council  were  required  Jto 
decide  a  fact  after  procuring  such  evidence  as  the  statute  prescribed,  and  not 
to  decide  it  without  requiring  the  evidence.  They  refused  to  require  the  ev- 
idence, and  did  decide  it  without  the  evidence.  A  more  palpable  error  is  sel- 
dom presented  for  correction. 

It  is  urged  that,  however  gross  the  error,  the  relators  have  no  standing  to 
correct  it,  for  the  reason  that  the  duty  enjoined  upon  the  common  council  is 
enjoined  for  the  benefit  of  the  public,  and  not  of  the  relators;  and  that,  if  the 
members  of  the  common  council  willfully  fail  in  their  official  duty,  they  may 
be  proceeded  against  by  criminal  prosecution.  Without  contesting  their  lia- 
bility to  criminal  prosecution*  and  conceding  that,  if  the  relators  sought  a 
personal  recovery  against  the  members  of  the  common  council,  the  latter 
might  find  immunity  under  shelter  of  their  judicial  action,  we  think  the  re- 
lators have  shown' sufficient  interest  in  this  designation  to  entitle  them  to  de- 
mand that  erroneous  action  be  vacated,  and  the  way  cleared  for  legal  action. 
Offices  are  created  for  the  public  good;  but  the  rights  of  the  officer  are  recog- 
nized and  enforced.  It  is  a  part  of  our  scheme  of  government  to  secure  the 
co-operation  of  private  interest  in  demanding  the  observance  of  law.  The 
relators  have  not  merely  that  interest  which  is  common  to  all  the  citizens  of 
Troy,  but  they  have  that  special  interest  which  is  peculiarly,  and,  if  their  al- 
legations are  true,  exclusively,  their  own,  in  being  entitled  to  the  designa- 
tion which  the  law  commands  and  rewards.  The  law  provides,  not,  it  is  true, 
for  their  interests,  but  for  the  Interests  of  the  public,  that  their  claim  to  this 
designation  and  its  emoluments  shall  be  examined  upon  prescribed  evidence, 
and,  if  found  to  be  valid,  shall  be  allowed. 

Moreover,  it  appears  by  the  return  that  the  relators'  newspaper  was,  in  De- 
cember, 1884,  designated  as  one  of  the  official  newspapers  of  the  city,  and 
that  it  had  continued  to  serve  as  such  official  newspaper  down  to  the  date  of 
the  designation  made  by  the  common  council  now  under  review.  By  chapter 
819,  Laws  1883,  it  is  provided  that,  "whenever  the  common  council  shall  neg- 
lect or  fail  to  designate  official  papers  in  and  for  the  city  of  Troy  at  the  time 
and  in  the  manner  provided  by  law,  then  and  in  such  case  the  newspapers 
appointed  and  designated  as  official  newspapers  for  said  city  at  the  last  pre- 
ceding designation  shall  hold  over  and  continue  to  act  as  the  official  newspa- 
pers of  said  city  until  such  common  council  shall  designate  their  successors  in 
accordance  with  law."  The  relators,  being  in  possession  of  the  office,  had 
the  right  to  continue  in  it  if  the  facts  were  such  that  the  common  council 
could  not  or  did  not,  without  violation  of  law,  exclude  them;  and  these  facts 
they  had  the  right  to  have  determined  within  the  safeguards  which  the  char- 
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ter  provides.  We  do  not  decide  whether  the  relators'  newspaper  does  hold 
over,  or  was  entitled  to  be  designated.  What  we  do  decide  is  that  the  desig- 
nation was  improperly  proceeded  with,  and  made  in  disregard  of  the  require- 
ments of  law.  Onr  order  is  that  such  designation  be  vacated  and  set  aside, 
with  costs  against  the  city  of  Troy,  but  without  prejudice  to  such  immediate 
and  proper  designation  as  the  charter  requires. 

The  publishers  of  the  newspapers  which  were  designated  have  not  availed 
themselves  of  the  opportunity  given  them  by  section  2137,  C!ode  Proc.,  to  be 
made  parties  to  this  proceeding.  It  appears  that  three  of  these  newspapers 
were  designated  by  the  common  council  in  December,  1884,  and  therefore 
cannot  be  displaced  by  this  order.  If  they  should  be  displaced  by  a  subsequent 
designation  of  other  papers  by  the  common  council,  their  right  to  be  heard  in 
a  proper  proceeding  can  then  be  urged  and  considered.  The  fourth  newspa- 
per, the  Bay,  was  represented  by  counsel  upon  the  application  for  the  writ 
of  certiorari.  No  occasion,  therefore,  exists  for  the  court,  in  the  exercise  of 
its  discretion,  to  make  these  publishers  formal  parties  to  this  proceeding.  As 
the  mayor  is  not  a  member  of  the  common  council,  and  took  no  part  in  the 
designation,  and  had  no  voice,  vote,  or  veto  in  the  matter,  no  action  of  his  is 
involved  in  this  hearing.  He  is,  however,  required  by  the  charter  to  authen- 
ticate the  acts  of  the  common  council,  and  the  Code  provides  that  in  such  case 
the  writ  may  issue  to  him.  Section  2129.  His  certificate  of  the  designation 
of  the  newspapers  might  constitute  a  prima  ^ade  right  to  the  office.  He  can- 
not be  injuriously  aifected.  If  his  office  imposes  any  action  in  furtherance 
of  the  designation,  such  action  should  abide  the  fate  of  the  designation.  We 
do  not  think  it  necessary  to  quash  the  writ  as  to  him.  Order  and  designation 
annulled,  with  costs  against  the  respondents. 

Leabned,  p.  J.,  and  Ingalus,  J.,  concur. 


In  re  Lansing's  Wnx. 
(Supreme  Court,  Oeneral  Termy  Third  Department.    July  2, 1888.) 

WiM4H-VAiJ3>rPT— Voluntary  Exbcution— Pbesimption. 

Proof  that  the  will  of  testatrix,  who  was  rather  illiterate,  not  aocastomed  to  read- 
ing, and  sick  at  the  time,  was  written  from  instructions  famished  by  a  confidential 
f  riei '      "    '  ' '     " "       '     ' '   ' 


friend  and  adviser,  whose  family  were  the  principal  legatees,  and  that  she  requested 
it  read  at  the  time  of  executing  it,  which  was  refused,  her  adviser  assuring  her  it 
was  *'ali  right,**  and  in  the  absence  of  proof  that  testatrix  gave  the  instructions 
from  which  the  will  was  written,  is  sufficient  to  authorise  an  issue  of  fact  to  deter- 
mine its  vaUdity.^ 

Appeal  from  surrogates'  court,  Schenectady  county. 
In  the  matter  of  the  probate  of  the  will  of  Sarah  Lansing. 
Argued  before  Learned,  P.  J.,  and  Landon  and  iNGAixSt  J  J. 
A.  P.  Strong  and  Edtoard  D.  CuUer^  for  appellants.     Walter  L,  8ander8» 
for  respondents. 

Leabned,  p.  J.  It  is  our  duty  to  examine  the  case  de  novo;  and  unless 
we  are  satisfied  that  the  probate  should  be  granted,  and  have  no  doubt  on  that 
point,  we  should  reverse  the  decree,  and  order  issues  to  be  tried.  Ifotolard 
T.  Taylor^  58  N.  Y.  627.  The  decedent  and  her  sister  Maria  Lansing  were 
unmarried  women,  who  lived  together  on  a  farm.  At  the  date  of  the  alleged 
will,  she  was  about  63;  the  sister  a  little  younger.  They  lived  in  a  penuri- 
ous manner*  somewhat  careless  as  to  neatness.    They  took  no  newspapers  and 

1A8  to  the  presumption  of  undue  infiuence  when  a  will  is  made  in  favor  of  a  confiden- 
tial adviser,  etc.,  see  Thompson  v.  Hawks,  14  Fed.  Rep.  902,  and  note.  As  to  what 
amounts  to  undue  influence,  see  In  re  Dunham's  Will,  IN.  Y.  Supp.  120,  and  note;  la 
re  Buckley's  Will,  ante,  24. 
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rea4  no  books;  but  this  was  not  from  inability  to  read.  Together  they  had 
at  her  death,  in  1887,  about  $12,000  in  personal  property.  How  much  at  the 
date  of  the  will  does  not  appear.  At  the  date  of  lier  death,  she  had  two 
brothers,  two  sisters,  three  children  of  a  deceased  sister,  and  three  children  of 
a  deceased  brother,  her  next  of  kin.  One  of  these  sisters  was  wife  of  Duncan 
McDonald.  The  will  gives  a  life-estate  to  her  sister  Maria,  $750  each  to  two 
daughters  of  Mrs.  McDonald,  $250  to  another  sister,  (deceased  before  the  tes- 
tatrix,) $100  to  a  nephew,  and  all  the  rest  to  Mi's.  McDonald.  There  is  no 
evidence  to  show  any  want  of  testamentary  capacity.  There  is  some  evidence 
(which  is  disputed)  that  testatrix  was  in  bed  when  she  made,  this  will;  but 
she  does  not  appear  to  have  been  dangerously  sick  at  the  time,  and  lived  seven 
years  after.  The  position  of  the  contestants  is  that  Duncan  McDonald  pro- 
cured the  will  to  be  drawn ;  that  his  family  were  largely  interested  in  it,  and  re- 
ceived the  principal  benefit  therefrom;  that  he  stood  in  a  confidential  relation 
to  the  testatrix,  and  therefore  the  ordinary  proof  of  due  execution  is  not 
enough;  and  that  further  proof  is  needed,  which  they  say  was  not  given.  It 
is  undoubted  that  McDonald  was  in  a  confidential  relation  to  testatrix  and 
her  sister  Maria.  He  transacted  their  business.  The  will  was  drawn  un- 
der the  following  circumstances:  McDonald  called  on  Judge  Sanders,  of 
Schenectady,  his  own  counsel,  and  requested  him  to  go  and  draw  and  have  ex- 
ecuted the  wills  of  these  sisters.  Judge  SanderSt  in  substance,  said  it  was  not 
necessary  for  him  to  go;  that  McDonald  knew  about  the  execution  of  wills. 
The  next  day  McDonald  came  with  instructions  in  his  own  handwriting,  and 
Judge  Sanders  caused  the  wills  to  be  drawn  in  his  office.  They  were  alike  in 
terms.  McDonald  took  them,  and  went  to  the  residence  of  these  sisters  in 
Watervliet.  Peter  Pearse,  who  lived  not  far,  was  called  there  to  be  a  wit- 
ness. The  other  was  Dr.  Switz,  since  deceased.  Pearse  says  that  Maria,  the 
sister,  Dr.  Switz,  and  McDonald  were  present.  He  remembers  no  one  else. 
Dr.  Switz  signed  as  a  witness,  and  Pearse  signed.  The  deceased  signed,  lying 
in  bed,  as  he  testifies.  In  reply  to  an  inquiry  by  McDonald,  she  said  it  was 
her  last  will  and  testament.  He  testifies  that  before  she  signed  she  asked  Mo- 
Donald  to  read  the  will,  and  he  said:  **lt  is  all  right.  Aunt  Sally."  He  says 
this  request  was  made  twice,  and  the  same  reply  was  made  each  time,  and  that 
the  will  was  not  read  in  his  presence.  There  is  a  conflict  on  this  point.  An- 
other witness  says  that  it  was  Maria  who  was  sick,  and  that  the  deceased  was 
about  the  house.  Abbie  Pearse,  a  niece  of  testatrix,  says  that  she  heard  the 
testatrix  say :  "  McDonald ,  read  the  will ; "  and  he  said :  "  It  is  all  right. "  The 
witness,  however,  does  not  testify  positively  that  Maria  was  in  bed,  and  she 
also  testifies  that  the  testatrix  was  sick  enough  to  be  confined  to  her  bed,  but 
that  she  was  around  all  the  time.  She  says  that  this  request  was  made  as 
McDonald  was  going  out  of  the  room,  and  she  thinks  after  Peter  Pearse  had 
gone.  Peter  Pearse,  however,  positively  states  that  this  request  was  made  by 
the  person  in  the  bed,  and  that  that  person  was  Sarah  Lansing,  and  that  he 
thought  it  strange  that  McDonald  did  not  read  the  will  to  her.  It  is  claimed 
by  the  proponents  that  these  requests  of  the  decedent  referred  to  the  will  of 
Maria  Lansing,  and  what  testatrix  desired  was  to  see  that  her  sister  had  exe- 
cuted a  will  in  similar  terms  to  her  own.  But  it  is  not  proved  that  any  will 
of  Maria  was  then  executed.  The  witness  Pearse  thinks  he  witnessed  no 
other  will,  and  there  is  no  proof  given  that  Maria  did  execute  a  will  on  that 
day.  Pearse  was  called  there  for  a  definite  purpose.  It  was  his  duty  to  see 
and  remember  what  took  place,  and  he  gives  a  reason  for  his  remembering 
this  request.  It  seems  to  us,  therefore,  that  he  is  more  likely  to  be  correct 
than  the  witness  Abbie,  when  he  states  that  the  decedent  was  in  bed,  and  that 
she  made  these  two  requests  prior  to  the  signing  of  the  will. 

Ordinarily,  the  formal  execution  of  a  will  affords  presumptive  evidence 
that  the  testator  knows  its  contents.  But,  of  course,  the  strength  of  this  pre- 
sumption varies  with  circumstances;  and  where  a  woman  not  accustomed  to 
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much  reading,  rather  illiterate,  and  at  the  time  ill  in  bed,  requests  that  a  will 
be  i-ead  to  her,  and  the  request  is  not  granted,  then  the  presumption  above 
mentioned  is  certainly  greatly  weakened.  This  is  especially  true  where  the 
will  has  been  prepared  by  the  direction  of  her  confidential  agent  on  instruc- 
tions written  by  himself,  and  where  there  is  an  absence  of  proof  that  she  gave 
any  instructions  as  to  the  contents.  We  do  not  thinic  it  necessary  to  cite 
many  cases  in  regard  to  the  law  where  the  person  who  prepares  a  will  is  him- 
self a  legatee.  The  provision  of  the  civil  law  (Dig.  48,  tit.  10,  L.,  15)  which 
declared  a  person  to  be  guilty  of  a  crime  who,  in  writing  the  will  of  another, 
legatum  aibi  sua  mamu  scripseret,  is  not  in  force  with  us.  The  attorney  who 
draws  a  will  may,  without  crime,  insert,  at  the  wish  of  the  testator,  a  legacy 
to  himself,  and  the  legacy  will  be  valid.  Such  an  act  is  only  a  circumstance 
to  be  considered,  and  to  be  allowed,  in  each  case,  such  weight  as  the  circum- 
stances justify.  1  Williams,  Ex'rs,  112,  and  note.  If  the  testator  is  in  full 
possession  of  his  faculties,  abundantly  able  to  do  business,  and  accustomed 
thereto,  it  is  not  probable  that  he  will  sign  a  will  without  reading  and  under- 
standing it;  and,  if  his  will  contains  a  legacy  to  the  attorney  who  drew  the 
will,  then  such  was  probably  the  wish  of  the  testator.  On  the  other  hand,  if 
the  testatrix  be  unaccustomed  to  business,  somewhat  illiterate,  accustomed  to 
depend  on  the  person  who  prepared  or  caused  to  be  prepai*ed  the  will;  if  its 
provisions  are  largely  for  the  benefit  of  hi  mself  and  his  family ;  if  there  is  no  evi- 
dence that  she  knew  the  contents;  and  especially  if  there  is  evidence  tending 
to  show  that  she  desired  to  have  the  will  read,  and  that  this  person,  on  whom  she 
relied,  did  not  comply  with  her  request,  but  put  her  ofif  with  an  assurance  that 
it  was  all  right, — then,  under  such  circumstances,  there  is  not  that  clear  proof 
that  the  instrument  expresses  her  wishes  which  would  exist  in  the  other  case. 
It  is  not  for  us,  on  this  appeal,  to  decide  whether  the  instrument  should  be 
admitted  to  probate.  We  are  only  to  see  whether  it  is  so  clearly  the  will  of 
the  testatrix  that  the  decree  should  be  affirmed.  We  do  not  even  decide  that 
the  request  of  the  testatrix  to  have  the  will  read  referred  to  her  own  will. 
The  learned  surrogate  found  that  the  request  referred  to  the  will  of  Maria.  As 
McDonald  is  dead,  there  is  no  testimony  to  show  that  the  instructions  from 
which  Judge  Sanders  prepared  the  will  were  dictated  by  the  decedent,  and 
thus  we  are  left  to  the  transaction  which  took  place  at  the  time  of  the  execu- 
tion of  the  will.  Under  all  the  circumstances,  we  think  the  decree  should  be 
reversed,  and  that  the  questions  of  fact  should  be  tried  at  a  circuit  to  be  held 
in  Schenectady  county;  costs  of  appeal  to  abide  the  fin^  order  of  the  surro- 
gate; order  and  issues  to  be  settled  by  Judge  Landon. 

Landon  and  Ingalls,  J  J.,  concur. 


In  re  Haas'  Estate. 
(SuprcTne  Courts  General  Term,  Fourth  DepartmervU    July,  1888.) 

Rbleass  ajnd  Discharge — Rblbasb  of  Leoagt — Validitt. 

A  husband  who  was  entitled  to  a  legacy  of  $2,256.58,  due  his  deceased  wife  from 
her  mother's  estate^  released  the  same  nine  days  after  his  wife^s  death  in  favor  of 
the  other  beneficiaries  in  consideration  of  $500  and  the  payment  of  his  wife's  funeral 
expenses.  He  was  not  certain  at  the  time  whether  or  not  he  was  legally  entitled 
to  the  legacy,  but  was  told  by  the  draughtsman  of  the  will  that  he  supposed  he  was 
entitled  to  it,  but  it  would  have  to  go  through  a  course  of  law.  It  was  also  sug- 
gested that  it  would  not  be  right  f  or  nim  to  take  the  legacy,  the  other  beneficiaries 
being  testators'  children.  Held^  that  the  release  was  made  with  sufficient  knowl- 
edge and  was  bindinfir. 

Appeal  from  surrogates'  court,  Broome  county ;  W.  B.  Edwards,  Surrogate. 

Appeal  by  Milton  P.  Haas  from  a  decree  of  the  surrogate  of  Broome  county, 
confirming  the  final  account  of  Walton  McKinney,  administrator,  and  order- 
ing a  distribution  of  the  estate  of  Nellie  Haas,  deceased.    Kellie  Haas  died 
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intestate  November  8,  1884,  leaving  no  child  her  surviving,  but  leaving  her 
husband,  Milton  P.  Haas.  At  the  time  of  her  death  she  had  received  nothing 
on  account  of  her  share  of  the  estate  of  Lucy  C.  White,  deceased,  but  she  was 
entitled  to  receive  one-sixth  of  the  estate  of  Lucy  C.  White,  such  share  being 
about  02,200.  On  the  17th  of  November,  1884,  nine  days  after  the  death  of 
Nellie  Haas,  her  husband  executed,  acknowledged,  and  delivered  an  instru- 
ment in  writing  wherein  it  is  stated  that  Milton  P.  Haas  'Ms  supposed  to  be 
entitled  to  her  share  of  said  estate  or  the  legacy  to  her,"  and  in  that  inntm- 
ment  so  executed  by  him  it  is  further  stated,  viz.:  '*In  consideration  of  the 
premises  and  the  circumstances  of  the  case,  the  said  Milton  P.  Haas  has  agreed 
to  sell,  assign,  transfer,  and  set  over  all  his  interest  in  the  said  estate  and  in 
said  legacy  to  Nellie  Haas  for  the  sum  of  $500,  the  receipt  whereof  is  hereby 
acknowledged,  and  that  said  executor  pay  the  funeral  expenses  of  said  Nellie 
Haas,  including  burial  lot,  monument  or  head-stone,  and  assume  the  contract 
entered  into  by  said  Nellie  Haas  for  a  building  lot  with  Solomon  F.  Cary,  and 
all  doctor's  bills  for  attending  her  which  have  been  made.  It  is  further  un- 
derstood that  the  said  legacy,  and  all  my  interest  therein,  is  hereby  assigned 
to  the  remaining  legatees  in  said  will,  viz.,  Walton  McKinney,  Benton  Mo- 
Kinney,  Abbie  McKinney,  Jennie  Ayers,  Cora  Goodale,  equally,  share  and 
share  alike."  That  instrument  was  acknowledged  and  delivered,  and  the 
terms  thereof  complied  with.  At  the  time  said  Haas  was  solicited  to  execute 
the  release  he  did  not  know  certainly  whether  or  not  he  was  legally  entitled 
to  his  wife's  share  under  Mrs.  White's  will,  but  the  draughtsman  of  the  will 
told  him  he  supposed  he  was  entitled  to  it,  but  it  would  have  to  go  through  a 
course  of  law.  It  was  also  suggested  to  him  at  the  time  that  it  would  not  be 
znorally  right  for  him  to  receive  his  wife's  share  as  against  the  other  legatees, 
•who  were  children  of  Mrs.  White.  Upon  the  final  settlement  of  the  estate  of 
Lucy  G.  White  in  the  surrogates'  court,  July  6,  1885,  it  was  found  that  the 
Bhare  of  Nellie  Haas,  under  the  will  of  Lucy  0.  White,  amounted  at  that  date 
to  the  sum  of  $2,256.58.  The  surrogate  upheld  the  transfer  made  by  the  ap- 
pellant. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

Arms  (&  Curtis,  for  appellant    Dan  S.  Richards,  for  respondent. 

Hardin,  P.  J.  After  a  careful  perusal  of  the  evidence  found  in  the  ap- 
peal-book, we  are  satisfied  the  surrogate  was  warranted  in  finding  as  a  matter 
of  fact  that  no  fraud  was  practiced  upon  the  appellant  by  any  of  the  parties 
to  the  assignment,  and  that  he  executed  the  same  with  full  knowledge  of  its 
contents,  and  with  a  full  appreciation  of  its  legal  effect.  We  are  pursuaded 
that  he  was  induced  to  execute  the  same  '4n  consideration  of  the  premises  and 
the  circumstances  of  the  case,"  as  well  as  in  consideration  of  the  $500  paid  to 
liim,  and  the  other  stipulations  found  in  the  instrument  executed  by  him.  It 
^as  only  nine  days  after  the  death  of  his  wife  when  his  mind  settled  down 
upon  the  circumstances  surrounding  him,  and  it  is  very  reasonable  to  suppose 
that  he  was  moved  somewhat,  as  many  men  under  such  circumstances  would 
be,  to  let  go  a  portion  of  the  inheritance  of  his  wife  to  her  brothers  and  sis- 
ters. We  think  his  assignment  was  his  deliberate  act,  made  with  a  knowledge 
ot  all  the  essential  facts,  and  that  the  instrument  ought  to  stand.  We  are 
quite  well  satisfied  with  the  findings  of  fact  made  by  the  learned  surrogate, 
based  upon  the  evidence  produced  before  him.  We  are  also  of  the  opinion 
that  the  learned  surrogate  has  correctly  stated  the  law  applicable  to  the  case 
f n  the  opinion  delivered  by  him.  That  opinion  meets  with  our  approval,  and 
we  think  the  conclusions  stated  in  the  opinion  should  be  sustained.  Decree  of 
the  surrogate  affirmed,  with  costs. 

Follett  and  Martin,  JJ.,  concurred. 
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Kino  et  al, «.  Barnes  et  dl. 
(Sutyreme  Courts  General  Term^  Second  Department.    May  14, 1888.) 

CoKTEMPT— What  Constitutes— Refusal  to  Issue  Stock  Certificates. 

An  affidavit  reciting  that  judgment  had  been  entered  and  served  on  defendant^ 
the  president  of  a  corporation,  requiring  him,  on  receipt  of  certain  certifloates  ox 
corporate  stock  and  ix>wer8  of  attorney,  to  issue  new  certiflcates,  and  enter  the 
transfer  on  the  corporation  books,  and  that  he  had  refused  to  obey  the  same,  is  suf- 
ficient to  support  an  order  punishing  for  contempt.^ 

Appeal  from  special  term,  Richmond  county. 

This  is  an  appeal  by  John  H.  Post,  one  of  the  defendants,  from  an  order 
adjudging  him  guilty  of  contempt  in  not  transferring  certain  shares  of  stock. 
The  affidavit  referred  to  in  the  opinion  states  that  the  defendant  is  president 
of  the  J^ew  York  Transit  &  Terminal  Company;  that  final  judgment  was  en- 
tered and  served  on  defendant,  directing  that  the  referee,  in  whose  name  cer- 
tain shares  of  the  capital  stock  of  the  company  stood,  should  deliver  certifi- 
cates for  these  shares,  with  powers  of  attorney  executed  in  blank,  to  the  plain- 
tiff's counsel,  and  that,  upon  the  surrender  of  these  certificates  and  powers 
of  attorney  to  the  defendant  Post,  he  should  cancel  the  certificates  and  issue 
new  ones  to  the  plaintiff,  making  the  proper  entries  of  the  transfer  on  the 
books  of  the  company.  Plaintiffs  obtained  the  certificates  and  powers  of  at- 
torney, and  demanded  the  transfer,  wliich  was  refused. 

JfacFarland,  Boardman  ds  Piatt,  for  respondents. 

Dykman,  J.  This  is  an  appeal  from  an  order  infiicting  punishment  for 
contempt  upon  certain  defendants  in  this  action.  *  The  cause  has  been  before 
the  court  at  different  times,  and  all  the  questions  involved  have  been  decided 
in  favor  of  the  plaintiffs ;  and  these  appealing  defendants,  with  others,  were 
ordered  to  do  certain  acts  which  they  neglected  to  perform,  and  for  such  neg- 
lect the  order  from  which  this  appeal  Is  taken  was  made  for  their  punishment. 
Ko  new  question  is  presented  now,  and  the  defendants  were  clearly  in  con- 
tempt for  failing  to  comply  with  the  direction  of  the  court.  The  appeUants 
claim  that  the  atfidavit  upon  which  the  order  appealed  from  was  based  was 
insufficient  for  its  support,  but  the  claim  is  unfounded.  The  facts  stated  are 
ample  to  show  an  intentional  neglect  to  obey  the  court,  and  a  refusal  to  grant 
the  order  appealed  from  would  have  been  tantamount  to  a  refusal  to  execute 
the  judgment  and  vindicate  the  order  of  the  court.  The  order  should  be  af- 
firmed, with  $10  costs  and  disbursements. 


Mathews  v,  Mathews  et  uoo, 
{Supreme  Courts  General  Term,  TJi/frd  Depa/rtmenL    July  3, 1888.) 

1.  JuDOMETiT— Effect— Res  Adjudioata. 

A  judgment  in  a  suit  by  a  landlord  against  his  tenants  for  possession,  which 
found  that  the  contract  constituted  a  tenancy  from  vear  to  year,  and  that  the  ten- 
ants were  not  holding  after  the  expiration  of  the  nrst  year,  does  not  bar  another 
suit,  brought  for  the  same  purpose,  after  the  expiration  of  the  year. 

a.  Landlord  asd  Tenant— What  Constitutes  Relation— Action  for  Possession. 
An  oral  agreement  by  the  owner  of  real  estate  to  devise  the  same  to  defendants 
if  they  would  live  on  it  with  him,  and  provide  for  him  during  his  life,  does  not  cre- 
ate the  relation  of  landlord  and  tenant  so  as  to  entitle  the  owner  to  maintain  the 
statutory  action  for  possession. 

Appeal  from  Clinton  county  court. 

Special  proceeding  by  Horace  Mathews  against  Henry  D.  Mathews  and 
Helen  P.,  his  wife,  to  recover  possession  of  certain  premises  claimed  to  have 

1  As  to  what  constitutes  contempt  of  court,  see  Gkige  v.  Denbow,  1  N.  Y.  Supp.  826, 
and  cases  cited  in  note. 
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been  leased.  Plaintiff  had  judgment,  and  defendants  appeal.  PlaintifT's  pe- 
tition alleged  that  he  leased  the  premises  to  the  defendants  from  November 
24,  1886,  to  May,  1887,  or  for  such  shorter  time  as  he  might  elect;  that  they 
took  and  still  retain  possession ;  that  on  the  22d  of  June,  1887,  the  tenants 
being  in  possession  by  his  sufferance,  he  served  notice  upon  them  to  quit  the 
same  at  the  expiration  of  one  month  thereafter;  that  they  refused,  and  on  the 
13th  of  October.  1887,  he  served  notice  upon  them  to  quit  the  premises  De- 
cember 25,  1887.  Defendants  answered,  admitting  their  occupation  of  the 
premises,  and  the  service  of  the  two  notices,  and  denying  every  other  allega- 
tion. They  also  alleged  that  plaintiff  agreed,  before  they  entered  in  posses- 
sion, and  as  the  inducement  and  consideration  of  their  doing  so,  to  convey  the 
premises  to  said  Helen  Mathews  upon  the  following  conditions:  Defendants 
to  move  upon  and  take  and  hold  possession  of  the  premises  for  the  life-time  of 
plaintiff,  he  to  make  his  home  there  with  them,  and  they  to  take  care  of  and 
clothe  him;  that  thus  far  they  have  performed,  and  are  ready  to  continue  and 
complete  performance,  on  their  part.  They  also  answered  that,  in  a  like  pro- 
ceeding before  thid  same  judge,  the  petitioner,  on  July  28,  1887,  presented  a 
petition  alleging  the  same  facts  as  in  this,  except  the  fact  of  the  second  no- 
tice to  quit,  and  the  defendants  made  the  same  answer  as  above  set  forth,  and 
that  a  trial  was  had,  and  the  county  judge  made  a  final  order  denying  the 
prayer  of  the  petitioner,  with  costs.  Upon  the  trial  in  this  proceeding,  the 
former  adjudication  was  proved  and  found.  The  county  judge  also  found 
the  agreement  as  set  out  in  the  answer.  The  county  judge  further  found  that 
the  inducement  held  out  to  the  appellants  by  the  respondent  that  he  would 
some  time  will  them  the  property  was  indefinite  in  time  and  character,  and 
was  evidently  made  on  so  many  conditions  of  continued  friendship  that  it  had 
no  effect  in  inducing  them  to  make  and  enter  upon  the  verbal  agreement. 
The  county  judge  held  that  a  tenancy  from  year  to  year  was  created  by  the 
agreement,  which,  being  verbal,  was  good  for  only  one  year. 

Argued  before  Learned^  P.  J.,  and  Ingalls  and  Landon,  JJ. 

F.  A.  Rotbet  for  appellants.    A,  W,  Boynton,  for  respondent. 

Landon,  J.  The  record  of  the  former  adjudication  does  not  show,  nor  is 
it  proved  alitmde,  that  any  other  issue  was  determined  than  that  the  appel- 
lants were  not,  when  that  proceeding  was  commenced,  holding  the  possession 
of  the  premises  after  the  expiration  of  their  term  as  tenants.  To  that  extent 
only  is  the  record  a  conclusive  bar  in  this  proceeding.  The  petitioner,  there- 
fore, was  at  liberty  to  show,  in  this  proceeding,  that  the  conventional  relation 
of  landlord  and  tenant  had  existed  between  the  parties,  and  that  the  appel- 
lants, when  this  proceeding  was  commenced,  were  holding  over  after  the  ex- 
piration of  their  term  of  tenancy. 

But  we  think  the  findings  of  the  county  judge,  as  well  as  the  evidence,  show 
that  the  conventional  relation  of  landlord  and  tenant  did  not  exist  between 
the  parties.  This  conventional  relation  means  the  relation  created  by  the 
convention  or  agreement  of  the  parties.  Benjamin  v.  Benjamin,  5  N.  Y. 
383.  The  cases  are  numerous  in  which  this  summary  remedy  has  been  re- 
fused because  the  contract  or  circumstances  under  which  the  owner  of  prem- 
ises permitted  another  to  take  possession  of  them  contemplated  some  condi- 
tion or  consideration  apart  from  rent,  or  a  tenancy  at  the  mere  sufferance  or 
will  of  the  owner.  Dolittle  v.  Eddy,  7  Barb.  74 ;  People  v.  Annis,  45  Barb. 
304;  Haywood  v.  Miller,  3  Hill,  90;  Russell  v.  Russell,  32  How.  400;  WilU 
iams  V.  Bigelow,  11  How.  83;  8ims  v.  Humphrey,  4  Denio,  185.  Here  the 
petitioner  wanted  the  appellants  to  come  and  occupy  his  house  and  premises, 
and  allow  him  to  board  and  live  with  them.  He  was  getting  old  and  Ixad  no 
kinsfolk  about  him,  and  he  solicited  his  nephew  and  wife,  these  appellants,  to 
leave  their  home  in  St.  Lawrence  county,  and  come  and  allow  him  to  live  and 
board  with  them  upon  these  premises  in  Clinton  county.    In  addition  to  other 
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privileges  extended,  he  held  out  to  them  the  inducement  that  he  would  at 
some  time  will  to  them  the  premises.  He  promised  that,  at  some  future  day 
after  they  had  taken  possession,  he  would  execute  the  necessary  papers.  Ttie 
appellants  accepted  his  proposition,  acted  upon  it,  and  boarded  him  from  De- 
cember until  the  next  summer,  when  he  left  them,  without  fault  shown  on 
.  their  part,  and,  so  far  as  he  was  able,  he  attempted  to  withdraw  from  his 
agreement.  Whatever  else  may  be  said  of  such  an  agreement,  it  is  plain  that 
it  is  not  one  of  leasing  premises.  It  is  rather  one  to  provide  the  petitioner 
with  board  and  the  comforts  of  a  home  wiih  his  kindred.  Xo  such  tiling  as 
rent  was  spoken  of,  nor  was  it  within  the  intention  of  the  parties.  The  ten- 
ure of  these  appellants,  so  far  as  it  was  defined  at  all,  seemed  to  be  one  which 
would  by  and  by  ripen  into  a  fee. 

It  is  true  that  the  county  judge  holds  that  the  inducement  held  out  by  the 
petitioner  that  he  would  some  Ume  will  them  the  property  had  no  effect  in  in- 
ducing them  to  come.  The  learned  county  judge  has  here  lapsed,  through  an 
inadvertence  unusual  with  him,  into  a  repugnancy  in  terms.  The  induce- 
ment is  found:  it  is  clearly  established  by  the  evidence.  It  is  obvious  that  it 
was  regarded  as  one  of  the  most  important  benefits  to  be  secured  by  the 
agreement.  It  cannot  be  nullified  by  the  finding  that  the  inducement,  which 
was  acted  upon,  did  not  induce.  It  is  not  needful  that  we  should  undertake 
to  define  the  precise  rights  and  duties  of  the  parties.  The  remedy  here  sought 
is  given  by  statute  for  the  special  case  of  landlord  and  tenant.  The  petitioner 
has  mistaken  his  remedy,  if  he  has  any. 

The  order  should  be  reversed,  with  costs,  as  in  a  special  proceeding.  The 
Code,  §  22G3,  provides  that,  upon  reversal,  the  court  may  award  restitution; 
also  that  the  party  dispossessed  may  maintain  an  action  for  damages.  We 
think/  under  the  circumstances,  we  ought  to  leave  the  appellants  to  their  ac- 
tion for  damages. 

Learned,  F.  J.»  and  Ingalls*  J.,  concur. 


ElSENLORD  O.  ElSEMLORD  et  oJ, 
(Supreme  Courts  QenenU  Term,  Third  Department.    July  3, 1888.) 

WlTKESS— COMPETEXCT— TbaKSACTIONS  WITH  DECEDENTS. 

Where  plaintiit  claims  certain  land  as  the  son  and  only  heir  of  the  deceased 
owner,  his  mother  is  not  a  competent  witness  to  prove  her  marriage  with  deceased 
under  Code  Proc.  N.  Y.  §  829,  providlngr  that  one  interested  in  the  event  of  a  suit 
shall  not  be  examined,  in  bis  own  behalf  or  Interest,  against  one  deriving  title  from 
a  deceased  person,  concerning  a  personal  transaction  between  the  witness  and  the 
deceased,  as,  in  the  event  of  recovery,  she  would  be  entitled  to  dower.  ^ 

Appeal  from  circuit  court.  Pulton  county. 

The  action  was  ejectment,  by  John  P.Eisenlord,  to  recover  lands  in  Fulton 
county  of  which  Peter  O.  Eisenlord  died  seized  and  intestate.  The  plaintiff 
claimed  to  be  his  legitimate  son  and  only  heir  at  law.  He  is  the  son  of  Mar- 
garet Lipe,  and  was  bom  October  21,  1857.  Feter  O.  Eisenlord  w^as  a  physi- 
cian at  Palatine,  Montgomery  county.  He  died  June  30,  1885,  never  having 
lived  with  Margaret  Lipe  as  her  husband.  The  defendants  are  his  heirs  if 
the  plaintiff  is  not.  The  claim  of  the  plaintiff  rests  upon  the  truth  of  the  al- 
legation that  in  June,  1857,  Dr.  Eisenlord  and  Margaret  Lipe  were  secretly 
married  at  St.  Johns ville  by  a  justice  of  the  peace  named  Mosher.  The  testi- 
mony of  Margaret  Lipe  is  to  the  effect  that  she  was  then  pregnant  with  plain- 
tiff by  her  previous  illicit  connection  with  Br.  Eisenlord;  that  the  doctor  asked 
her  to  go  to  Mosher*s  there  to  be  married;  that  they  did  go,  and  the  ceremony 

1  As  to  the  competency  of  witnesses  to  prove  transactions  with  deceased  persons,  see 
HiUman  v.  Schwenk,  (Mich.)  86  N.  W.  Rep.  670,  and  note;  Topping  v.  Windley,  (N.  G.) 
5  8.  £.  Kep.  14;  Crimmins  v.  Qrimmins,  (N.  J.)  10  AtL  Rep.  600. 
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was  performed, — no  witnesses  being  present;  that  he  then  went  his  way,  and 
she  hers,  and  they  never  came  together  again.  It  appeared  that  they  never 
recognized  each  other  as  husband  and  wife;  that  the  plaintiff  was  baptized  as 
her  Illegitimate  son ;  that  she  never  claimed  to  be  the  wife  of  Dr.  £isenlord 
in  his  life-time;  that  she  married  one  Austin  in  1872;  that  her  father  recov- 
ered ^1,000  of  Dr.  Eisenlord  in  an  action  against  him  for  seduction.  Lipe  v.  • 
Bisenlerd,  32  N.  Y.  229.  The  justice  testified  that  he  performed  a  marriage 
ceremony  at  St.  Johnsvillein  June,  1857,  in  which  Dr.  Eisenlord  was  one  party, 
and  a  person  whom  he  introduced  as  Margaret  Lipe  was  another;  that  he  made 
no  record  of  it,  and  never  mentioned  it  in  Dr.  Eisenlord^s  life-time.  The  other 
testimony  consisted  chiefly  of  the  alleged  declarations  of  Dr.  Eisenlord,  some 
tending  to  show  that  he  was  married  and  had  a  son;  others  that  he  regarded 
the  claim  made  by  Margaret,  that  he  was  the  father  of  the  plaintiff,  as  a  great 
outrage.  Judgment  for  plaintiff,  and  defendants  appeal. 
A.  J,  Abbott,  for  plaintiff.     Geo.  W.  Smith,  for  defendants. 

Landon,  J.  We  think  it  was  error  for  the  court  to  allow  the  plaintiff  to 
examine  Margaret  Austin,  his  mother,  as  a  witness  in  his  behalf,  on  the  trial, 
touching  the  alleged  marriage  of  herself  with  Dr.  Eisenlord,  and  what  took 
place  between  them  immediately  preceding  and  following  the  alleged  mar- 
riage. Section  829  of  the  Code  of  Procedui-e  declares  that,  "upon  the  trial  of 
an  action,  ♦  *  ♦  a  person  interested  in  the  event  ♦  ♦  ♦  shall  not  be 
examined  as  a  witness,  in  his  own  behalf  or  interest,  *  *  *  against  a 
person  deriving  his  title  or  interest  from,  through,  or  under  a  deceased  per- 
son, *  *  *  concerningapersonaltransactionor  communication  between 
the  witness  and  the  deceased  person.'' 

1.  Margaret  Austin  was  interested  in  the  event  of  this  action.  Tils  rule 
laid  down  by  the  elementary  writers,  (1  Greenl.  Ev.  §  390,)  and  approved  In 
Hobart  v.  Hobart,  62  N.  Y.  82,  is:  "The  true  test  of  the  interest  of  a  wit- 
ness is  that  he  will  either  gain  or  lose  by  the  direct  legal  operation  and  effect 
of  the  judgment,  or  that  the  record  will  be  legal  evidence  for  or  against  him 
in  some  other  action. "  Miller  v.  Montgomet-y,  78  N.  Y.  285.  The  judgment 
in  favor  of  the  plaintiff  would  furnish  her  with  important  evidence  to  estab- 
lish her  claim  to  dower  in  the  premises  described  in  the  complaint.  Upon 
this  plaintiff's  recovery,  suppose  Margaret  brings  her  action  against  liim  to 
recover  her  dower.  This  judgment  roll  would  show  against  the  plaintiff, 
claiming  under  it  and  accepting  its  terms,  that  Dr.  Eisenlord  died  seized  of 
tiie  premises,  leaving,  as  the  complaint  alleges,  this  plaintiff  his  **Iawf  ul  de- 
scendant, son,  and  sole  heir  at  law  of  the  said  Peter  0.  Eisenlord,  deceased, 
and  as  such  heir  at  law  entitled  in  fee  to  the  immediate  possession  thereof." 
Evidence  aliunde  would  be  competent  to  show  that  upon  this  trial,  and  es- 
sential to  his  recovery,  he  alleged  and  established  the  facts  that  Margaret 
Austin  was  his  mother;  that,  pri-jr  to  his  birth,  she  and  Dr.  Eisenlord  were 
lawfully  married.  It  is  not  essential  that  she  should  be  a  party  to  the  present 
action.  It  is  nevertheless  evidence  in  her  behalf,  against  him,  that  he,  in 
order  to  obtain  title  to  the  land,  solemnly  declared,  and  procured  the  truth  of 
the  declaration  to  be  judicially  established,  that  all  the  conditions  upon  which 
Margaret's  right  to  dower  depend  were  absolutely  true  in  fact.  It  is  not  re- 
ceived as  a  judgment,  but  as  his  declaration.  1  Greenl.  Ev.  §  527a;  Cook  v. 
Barr,  44  N.  Y.  156.  It  is  impossible  to  see  how  this  plaintiff,  either  in  law 
or  fact,  could  gainsay  the  truth  of  his  solemn  declaration. 

2.  Margaret  Austin,  being  thus  interested  in  the  event,  was  examined  touch- 
ing the  very  matter  upon  which  her  interest  depended.  Her  testimony,  which 
tended  to  establish  the  plaintiff's  title  to  the  land,  tended  justasoompletely  to 
establish  her  own. 

3.  She  testified  against  the  defendants,  whose  title,  whatever  it  was,  was 
derived  through  Dr.  Eisenlord,  and  not  otherwise. 
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4.  Her  teBtimony  was  concerning  Ihe  personal  transactions  and  communi- 
cations between  Dr.  Eisenlord  and  herself.  The  authorities  are  to  the  same 
effect.  Sanford  v.  EUithorp,  95  N.  Y.  48;  Steele  v.  Ward,  80  Hun,  555; 
Miller  v.  Montgomery,  supra.  For  this  error  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  costs  to  abide  the  event.  We  think,  also,  the 
order  for  a  new  trial  should  have  been  granted  upon  the  facts.  We  concur  in 
the  view  taken  by  Mr.  Justice  Fish  in  the  case  next  reported.  {Eisenlord  v. 
Clum,  infra.) 

Eisenlord  v.  Glum  et  al. 
(Supreme  Court,  Oeneral  Term,  Third  DepartmervL    July  2, 1888.) 

N*w  Trial— When  Obaktbd— Sufficibnct  of  Evidence. 

Where  plaintiff  sues  to  recover  certain  land  as  the  legitimate  son  and  only  heir 
of  one  deceased,  and  introduces  the  record  of  an  action  bvhismother^s  father,  four 
montba  after  his  birth,  against  deceased,  for  seduction,  in  which  his  mother  testi- 
fied she  was  not  married,  and  in  which  judgment  was  rendered  for  plaintiff,  the 
court  properly  set  aside  a  verdict  for  plaintiff. 

Appeal  from  circuit  court,  Montgomery  county;  Fish,  Justice. 

This  was  an  action  of  ejectment  by  John  P.  Eisenlord  for  lands  of  which 
Dr.  Peter  O.  Eisenlord  died  seized.  The  lands  were  situate  in  Montgomery 
county.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  Thereupon  a 
motion  was  made  by  the  defendants  upon  the  minutes,  at  the  same  circuit,  to 
set  aside  the  verdict  and  grant  a  new  trial.  Mr.  Justice  Fish,  who  presided* 
granted  the  motion,  upon  the  ground,  as  stated  by  him  in  his  opinion,  "that 
the  verdict  is  not  sustained  by  the  evidence,  but  is  contrary  to  and  against  the 
evidence."  The  evidence  in  this  case  was  substantially  a  repetition  of  that 
which  was  given  in  the  previous  case  in  Fulton  county,  (Eisenlord  v.  ^^- 
enlord,  ante,  123.)  In  this  case,  however,  the  plaintiff  was  permitted  to  redd 
in  evidence  the  judgment  roll  in  the  seduction  case  of  Lipe  v.  EiserUerd. 
From  the  order  granting  a  new  trial  plaintiff  appeals. 

Argued  before  Lsabned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

A.  J.  Abbottt  for  plaintiff.     George  W.  Smith,  for  defendants. 

Lakdon,  J.  The  learned  trial  judge  set  aside  the  verdict  and  granted  a 
new  trial,  upon  the  ground  that  the  verdict  was  against  the  clear  weight  of 
the  evidence;  that  is,  "contrary  to  the  evidence."  Code  Civil  Proc.  §  999. 
The  testimony,  in  his  opinion,  does  not  show  that  Dr.  Eisenlord  and  Marga- 
ret Lipe  were  married  in  June,  1857,  by  Justice  Mosher.  We  have  read  the 
testimony;  and  without  the  aids  which  the  trial  court  had  of  witnessing  the 
trial,  and  receiving  those  impressions  respecting  the  truthfulness  and  relia- 
bility of  witnesses  which  come  from  personal  observation,  we  cannot  resist 
the  impression  that  the  strong  probabilities  are  that  the  story  of  the  secret 
marriage  is  not  reliable.  In  sedition  to  the  error  which  we  have  pointed  out 
in  the  Fulton  county  case,  and  which  was  repeated  in  this,  we  observe  that  in 
this  case  the  judgment  record  in  the  case  of  Lipe  v.  Eisenlerd  was,  upon  the 
offer  of  the  plaintiff,  received  in  evidence.  It  is  true  that,  at  the  close  of  the 
testimony,  the  plaintiff's  counsel  asked  leave  to  withdraw  the  judgment  record, 
but  the  leave  was  not  granted.  The  judgment  record  was  not  formally  read 
to  the  jury,  but  the  fact  of  its  existence,  and  the  character  of  the  issue  deter- 
mined by  it,  were  fully  disclosed.  It  was  shown  that,  upon  that  trial,  Mar- 
garet testified  that  she  was  unmarried;  that  Dr.  Eisenlord  was  her  seducer. 
It  was  also  shown  that  Dr.  Eisenlord  lay  in  jail  for  some  time  upon  the  exe- 
cution issued  upon  the  judgment,  and  that  a  portion  of  its  proceeds  were  paid 
to  Margaret  Keference  to  the  report  of  that  case  in  32  N.  Y.  229,  will  indi- 
cate its  chasacter.  It  was  commenced  after  the  birth  of  this  plaintiff,  by  the 
father  of  Margaret,  against  Dr.  Eisenlord,  to  recover  damages  caused  by  his 
aUeged  seduction  of  Margaret.    If  the  verdict  given  in  this  case  is  true,  then 
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Margaret  and  Dr.  Eisenlord  had  been  married  four  months  before  the  plain- 
tiff was  born.  That  action  rested  upon  the  quasi  fiction,  which  the  law 
favors  in  order  to  bring  to  justice  the  violator  of  social  order  and  the  destroyer 
of  the  peace  and  honor  of  the  family  relation.  When  the  alleged  seducer 
atones  for  his  offense,  and  repairs  it  by  marrying  his  victim,  the  law  no  longer 
tolerates  the  fiction  upon  which  the  parent's  action  rests,  but,  in  obedience  to 
the  obvious  demands  of  the  best  public  policy,  ignores  and  suppresses  it.  It 
bids  the  offended  parent  to  be  still,  out  of  regard  to  the  best  interests  of  his 
child,  and  of  domestic  and  social  relations  generally.  If  he  has  any  cause  of 
action,  it  is  against  the  husband  for  the  support  of  his  wife  and  child.  Sup- 
pose Margaret's  father  had  brought  the  latter  action  against  Eisenlord,  and 
had  recovered.  Is  it  to  be  doubted  that  it  would  practically  have  settled  the 
question  of  marriage  forever?  Why?  Because  Dr.  Eisenlord  would  then 
have  had  his  day  in  court,  in  which  he  could  have  raised  and  have  had  that 
question  decided.  His  stattM  respecting  Margaret  would  have  been  decided. 
His  staUis  respecting  Margaret  would  have  determined  his  status  respecting 
their  child,  this  plaintiff.  By  the  common  law,  the  condition  of  the  child  fol- 
lows that  of  its  father.  If  the  father  is  married  to  the  child's  mother  before 
the  birth  of  the  child,  the  child  is  presumed  to  be  the  legitimate  child  of  the 
husband.  If  born  out  of  wedlock,  the  child  is  JUius  nullixia,  and  cannot  even 
inherit  from  its  mother,  unless  the  statute  so  declares.  Hence,  the  status  of 
the  father  with  respect  to  the  mother  being  ascertained,  that  of  the  child  is 
ineviiably  determined.  Our  statutes  enable  the  husband,  in  an  action  for  di- 
vorce against  his  wife  upon  the  ground  of  her  alleged  adulteiy,  to  question 
the  legitimacy  of  the  child  born  after  the  alleged  adultery,  and  to  have  it  de- 
termined as  one  of  the  issues  in  the  action.  Code  Civil  Proc.  §  1760;  2  Rev. 
St.  Marg.  p.  145,  §  44.  Such  decrees  have  been  made.  Cross  v.  Cross,  3 
Paige,  139;  Van  Aernam  v.  Van  Aemam,  1  Barb.  Ch.  376.  Rule  76  regu- 
lates the  practice.  The  child  has  nothing  to  say  upon  such  an  issue.  He 
comes  into  the  world  doomed  to  abide  the  status  fixed  for  him  by  his  parents* 
so  far  as  his  legitimacy  is  concerned.  The  plaintiff,  by  introducing  this  judg- 
ment roll,  proved  the  status  of  his  father  with  respect  to  his  mother  months 
after  he  was  born,  and  therefore  at  the  time  of  his  birth.  He  proved  that  the 
connection  between  them  was  meretricious.  It  is  true  that  his  mother  was 
not  a  party  to  that  action,  but  it  was  not  needful  that  she  should  be.  The 
plaintiff  abides  the  condition  of  his  father.  We  need  not,  however,  now  hold 
that  this  judgment  record  is  conclusive  in  regard  to  the  status  of  Dr.  Eisen- 
lord. That  it  is  competent  evidence  against  this  plaintiff  of  a  very  high  kind 
we  do  not  doubt.  Dr.  Eisenlord  had  his  day  in  court,  respecting  the  matter, 
under  such  a  pressure  of  interest  as  does  not  permit  us  to  doubt  that  the  truth, 
if  it  was  as  it  is  now  claimed  to  be,  would  have  been  disclosed.  We  therefore 
the  more  readily  concur  in  the  order  made  by  the  trial  court  setting  aside  the 
verdict  and  granting  a  new  trial.     Order  affirmed,  with  costs  of  this  appeal. 


i  Learned,  P.  J.,  {concurring.)    I  concur  in  the  opinion  in  the  first  ease, 

I  and  in  the  result  in  the  second  case  I  see  no  reason  to  disagree  with  the  con- 

I  elusion  of  the  learned  justice  who  set  aside  the  verdict  and  granted  a  new  trial. 

'  The  plaintiff,  after  giving  in  evidence  the  judgment  in  Lipe  v.  Bisenlerd^ 

asked  leave  to  withdraw  it,  and  it  was  not  read.  Whether  it  would  be  evi- 
dence against  him  if  offered  by  defendants  in  another  trial  I  am  not  willing  to 
say. 

Inqalls,  J.,  (concuiring.)    I  concur  in  the  result  reached  by  my  Brother 
Landon  in  both  appeals. 
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City  of  Albany  v.  McNahara. 

(Supreme  Courts  General  Term,  Third  Department    July  3, 1888.) 

Office  akd  Officer— Acts  of  Public  Officers— Presumption. 

Defendant's  decedent  was  admitted  to  a  hospital  on  an  order  of  the  overseer  of 
the  poor;  the  rules  of  the  hospital  requirine  an  application  for  that  pari>ose  to  be 
signed  by  the  patient  or  his  physician.  No  written  application  was  produced  at 
the  trial,  and  the  overseer  was  dead  at  that  time.  HelcL,  that  it  will  be  presumed 
that  the  public  officer  did  his  duty,  and  that  the  deceased  made  the  necessary  ap- 
plication, and  the  plaintiff  city  can  recover  money  paid  for  the  treatment  of  de- 
ceased from  her  estate,  as  paid  for  her  use  and  at  ner  request.  Lakdon,  J.,  dis- 
senting. 

Appeal  from  judgment  on  report  of  referee. 

The  city  of  Albany  sued  John  W.  McNamara,  executor  of  Mary  E.  Payne, 
deceased,  to  recover  money  paid  for  her  treatment  in  the  Homeopathic  Hos- 
pital.   Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Ingalls,  J  J. 

James  F.  Tracy ^  for  appellant.    J.  A.  Ddehantyt  for  respondent. 

iNGALiiS,  J.  The  plaintiff  presented  to  the  defendant,  as  executor  of  the 
last  will  and  testament  of  Mary  £.  Payne,  deceased,  a  claim  against  her  es- 
tate which  was  rejected,  and  finally  referred  under  the  statute  which  provides 
for  the  settlement  of  claims  against  the  estates  of  deceased  persons.  The 
cause  was  tried  before  the  referee,  who  reported  in  favor  of  the  plaintiff,  and 
his  report  was  confirmed  by  the  special  term,  and  judgment  was  entered  in 
favor  of  the  plaintiff  against  the  defendant;  and  this  appeal  is  brought  by  the 
defendant  from  such  judgment  and  order..  The  principal  question  involved 
is  whether,  upon  the  facts,  in  regard  to  which  there  seems  to  be  little  dispute, 
the  law  establishes  a  cause  of  action  in  favor  of  the  plaintiff  against  the  es- 
tate, of  the  deceased.  Mary  E.  Payne,  the  testatrix,  was  received  for  treat- 
ment into  the  Homeopathic  Hospital  at  Albany,  under  tlie  following  order  of 
Bichard  Parr,  an  overseer  of  the  poor  of  said  city:  "No.  16.  Albany,  Au- 
gust 7,  1883.  The  superintendent  of  the  Homeopathic  Hospital  is  directed 
to  admit  Mary  E.  Payne  into  the  hospital,  there  to  be  taken  care  of  and  pro- 
vided for  according  to  the  rules  and  regulations  of  the  said  i  nstitution .  Rich- 
ABD  Parr,  Overseer  of  the  Poor.  This  order  is  only  for  the  time  specified." 
She  was  not  placed  in  the  charity  ward,  but  occupied  a  room  in  the  upper  part 
of  the  building.  Jacob  H.  Ten  Eyck,  a  witness  produced  by  the  defendant, 
testified  as  follows  upon  his  cross-examination.  **Qtiestian.  Did  you  know 
Mary  E.  Payne?  Answer.  I  did.  Q,  How  long  did  you  know  her?  A,  She 
was  in  the  hospital  when  I  became  treasurer,  in  1884.  Q.  You  became  ac- 
quainted with  her  subsequently  to  that  period?  A,  While  I  was  treasurer. 
Q.  Was  she  in  the  general  ward  of  the  hospital,  or  was  she  in  a  private  room? 
A,  She  was  in  a  private  room.  Q,  Have  you  any  fixed  price  for  patients  in 
the  hospital  who  occupy  the  wards?  A,  In  the  charity  ward  they  pay  four 
dollars  a  week  from  the  city.  If  a  patient  comes  in  that  is  poor,  isn't  able  to 
pay  herself,  don't  come  with  a  permit,  and  is  willing  to  go  in  the  charity  ward, 
we  get  five  dollai-s  a  week.  Q.  Patients  who  are  received  in  the  hospital  un- 
der permits  Issued  by  the  overseer  of  the  poor  of  the  city  of  Albany  are  placed 
where?  A.  In  the  charity  ward.  RedirecUBxamination,  Q,  The  room  Mary 
E.  Payne  was  in  at  the  time  of  her  death,  and  had  been  for  some  time  previ- 
ous to  her  death,  was  in  a  room  on  the  top  floor,  next  to  the  roof?  A,  Yes, 
sir.  Q.  Slanting  roof?  A.  Yes,  sir.  Q.  What,  in  ordinary  houses,  would  be 
denominated  the  garret?  A.  An  attic-room, — a  good-sized  room.  Recross- 
Bxamination.  Q.  The  price  for  a  room  is  greater  than  the  price  charged  for 
a  patient  in  a  charity  ward?  A.  Yes.  We  have  had  as  high  as  ten  dollars 
a  week,  in  that  same  room,  for  a  pay  patient.  Redirect-Examination,  Q. 
Sometimes  this  charitable  institution  does  charity?    A.  Yes,  sir.    Q.  In  other 
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words,  you  sometimes  treat  people  from  charity,  do  yoa  not,  partly  or  wholly? 
A.  Yes ;  in  one  sense.  Down-stairs  they  don't  have  rooms  for  all  the  patients 
in  the  hospital.  I  would  say  no  to  that.  There  are  two  meanings  to  that. 
There  is  what  we  call  the  patients  coming  in  every  day  at  the  door,  that  are 
taken  care  of.  That  I  call  charity.  Q.  Do  you  never  ts^e  patients  at  reduced 
rates  who  are  in  needy  circumstances  ?  A,  Not  to  my  knowledge.  I  couldn't 
say  they  have.  Q,  You  don't  know  whether  it  has  been  done  or  not?  A. 
No;  I  do  not."  It  appears  by  the  evidence  that  a  permit  to  entitle  a  patient 
to  enter  the  hospital  is  granted  upon  the  application  of  the  patient,  or  the 
physician  of  such  patient;  and  could  be  renewed  from  time  to  time,  as  deemed 
proper.  No  written  application  was  produced  at  the  trial,  nor  does  it  appear 
expressly  by  whom  the  application  for  such  permit  was  made,  and  consequently 
we  are  left  to  infer  that  fact  from  the  circumstances  connected  with  the  trans- 
action. Not  only  the  testatrix,  but  Mr.  Parr,  the  overseer  of  the  poor,  who 
granted  it,  was  also  dead  at  the  time  of  the  trial,  which  pn)bably  deprived  the 
plaintiff  of  any  direct  evidence  to  establish  that  fact.  It  is  quite  probable  that 
Mary  E.  Payne  made  such  application  for  the  permit,  as  there  is  nothing  in 
the  case  to  show  that  she  may  not  have  done  so.  It  does  not  appear  that  she 
was  insane,  or  so  feeble  as  to  even  render  it  improbable  that  she  made  such 
application.  And  there  is  nothing  to  show  that  she  did  not  intelligently  com- 
prehend her  situation,  and  voluntarily  seek  treatment  at  the  hospital.  Again, 
the  law  raises  the  presumption  that  a  public  officer  discharges  bis  duty,  and 
therefore,  in  the  absence  of  direct  evidence  to  the  contrary,  it  seems  but  rea- 
sonable to  presume  that  Mr.  Parr  did  not  grant  such  permit  without  a  proper 
application;  and  it  does  not  seem,  in  view  of  the  circumstances,  a  violent  or 
unwarrantable  presumption  that  t  ha  testatrix  made  such  application,  and  there- 
fore entered  the  hospital,  and  received  the  treatment  there,  at  her  own  re- 
quest. The  plaintiff  paid  for  the  care  and  attention  bestowed  upon  the  testa- 
trix at  the  rate  of  94  per  week,  which  amounted  to  the  sum  of  ii538.15.  The 
referee  has  found  the  following:  "  That  Mary  E.  Payne,  defendant's  testatrix, 
was  an  inmate  and  patient  in  the  Albany  City  Homeopathic  Hospital  from 
August  7, 1883,  until  April  17,  1885;  and  from  May  27,  1885,  until  the  date 
of  her  death,  April  15, 1886, — a  period  of  940  days.  This  case  develops  no 
equitable  considei-ation  which  should  induce  the  court  to  endeavor  to  exoner- 
ate the  estate  of  the  testatrix  from  liability,  and  we  are  convinced  that  the 
facts  and  circumstances  of  the  case  are  such  as  to  justify  the  conclusion  that 
the  care  and  attendance  furnished  the  testatrix  by  the  plaintiff  was  not  only 
for  her  benefit,  but  at  her  request,  and  the  payment  of  the  money  by  the  city 
should  be  regarded  as  money  paid  and  expended  by  the  plaintiff  for  the  use 
and  benefit  of  the  testatrix,  and  at  her  instance  and  request.  Jozies  v.  WU-- 
son,  3  Johns.  434;  Beach  v.  Vandenhurgh,  10  Johns.  361.  The  payment  of 
the  money  by  the  plaintiff  for  the  benefit  of  the  testatrix  cannot  be  regarded, 
under  the  circumstances,  a  mere  voluntary  payment,  but,  on  the  contrary,  a 
payment  for  her  benefit,  upon  request.  The  ]  udgment  should  be  affirmed,  with 
costs  against  the  estate  of  the  deceased. 

Learned,  P.  J.,  concurs. 

Landon,  J.  I  dissent.  The  deceased  was  admitted  to  the  hospital  as  a 
poor  person,  and  there  is  no  evidenoe  or  finding  of  any  mistake  or  misrepre- 
sentation. Money  or  support  given  in  pure  charity  cannot  be  recovered  for 
upon  the  surmise  that  the  charity  was  not  worthily  bestowed. 
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Labro  tj.  Campbell. 

(Superior  Court  of  New  York  City,  Oeiieral  Term.    June  20,  1888.) 

Landlord  and  Tenant— Evicjtion— What  Constitutbs. 

An  action  by  a  lessee  against  his  landlord  for  a  violation  of  Code  Civil  Froc.  i  2288, 
forbidding  an  entry  upon  real  property  except  in  a  peaceable  manner,  is  not  sus- 
tained by  proof  that  workmen  employed  by  defendant  against  plaintiff's  objection 
entered  the  house  and  made  alterations  therein,  thereby  so  annoying  plaintiff  that 
he  vacated  the  premises,  since  it  appears  from  such  allegations  that  plaintiff  was 
not  compelled  to  leave  the  premises  by  force. 

Appeal  from  jun'  term;  Richabd  O' Gorman,  Judge. 

Action  by  Albert  Labro  against  Annie  Campbell,  for  unlawful  entry.  De- 
fendant appeals  from  a  judgment  for  treble  damages  entered  on  a  verdict  for 
plaintiff. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  Truax,  J  J. 

Charles  Donahue,  for  appellant.    Joseph  N>  Ooldbacher,  for  respondent. 

Sedgwick,  J.  The  action  was  for  a  violation  of  section  2233  of  the  Code 
of  Procedure:  '* An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  the  entry  is  given  by  law,  and  in  such  a  case  only,  in  a  peaceable  man- 
ner, not  with  strong  hand  or  a  multitude  of  people;"  or  the  action  would  lie 
at  common  law  for  forcible  entry  and  detainer.  The  complaint  demanded 
ti^ble  damages  under  section  1669,  which  provides  if  a  person  is  disseized, 
ejected,  or  put  out  of  real  property  in  a  forcible  manner,  be  is  entitled  to  re- 
cover treble  damages  in  an  action  therefor  against  the  wrong-doer.  The  plain- 
tiff, at  the  time  of  the  occurrence  complained  of,  was  the  lessee  of  the  defendant, 
of  the  premises  in  question.  Workmen  of  the  defendant  went  upon  the  prem- 
ises, and  against  the  objection  of  the  defendant  insisted  upon  going  in,  did 
go  in,  and  continued  there,  going  in  eviBry  day  for  about  a  month,  working 
there,  and  leaving  when  the  work  was  done.  We  will  assume,  but  not  de- 
cide, that  the  defendant  was  responsible  for  all  that  the  workmen  did,  and 
that  the  workmen  used  force  of  the  kind  that  is  forbidden  by  the  law  against 
forcible  entry.  Still  it  appears  incontrovertibly  by  plaintiff's  own  testimony 
that  such  force  was  not  used  against  him,  or  that  the  force  was  not  the  oc- 
casion or  cause  of  his  leaving  the  premises.  The  case  was  tried  below  as  if 
the  wife  of  the  defendant  was  the  plaintiff  or  had  the  right  to  prosecute  such 
an  action.  If  she  left  the  premises  by  reason  of  the  force,  she  was  not  the 
possessor  of  the  premises.  The  defendant,  her  husband,  was  in  possession, 
and  there  was  no  evidence  even  that  the  force  used  to  the  wife  caused  him  to 
leave. 

In  an  approved  case,  (  Willard  v.  Warden,  17  Wend.  262,)  the  court  held  that 
a  jury  should  have  been  charged  that  personal  terror  or  force  was  a  necessary 
ingredient  of  such  an  action.  In  People  v.  Smith,  24  Barb.  18,  citing  WU- 
lard  v.  Warren,  supra,  and  People  v.  Rickert,  8  Cow.  232,  it  was  said  that 
there  must  be  circumstances  of  force  or  terror,  and  that  a  mere  naked  tres- 
pass to  lands  never  was  yet  holden  sufficient.  A  mere  trespass  will  not  sus- 
tain the  action.  Wood  v.  Phillips,  43  N.  Y.  158;  People  v.  Field,  52  Barb. 
214.  The  plaintiff ^s  testimony  was  that  by  reason  of  the  workmen  disturb- 
ing his  premises,  he,  when  he  came  home,  bad  no  home.  The  door  was  torn 
up,  the  bureau,  bed,  and  everything  removed,  everything  full  of  dirt  and  dust. 
He  could  hardly  wash  himself.  His  wife  and  babe  became  sick.  "I  had  no 
comfort  for  over  a  month,  from  early  in  March  till  when  I  left  in  xipril."  He 
afterwards  said  that  his  wife  and  baby  got  sick,  and  the  risk  was  such  that  "I 
had  to  take  her  out  of  the  rooms."  From  this  it  appears  that  the  cause  of 
the  plaintiff  leaving  tlie  premises  was  not  an  ouster  or  eviction  by  force,  but 
attention  to  his  comfort  and  the  health  of  his  wife  and  babe.  Tiiere  may 
have  be  mi  a  trespass,  but  there  was  no  action  for  forcible  entry.  There  are, 
v.2N.Y.8.no.4 — 9 
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it  is  said,  actions  of  this  kind  when  the  entry  is  made  by  force  of  a  certain 
kind  upon  unoccupied  premises.  In  those  cases  the  entry  must  be  to  take 
possession  as  a  disseizor  in  fact.  That  did  not  occur  in  this  case.  I  am  of 
opinion  that  in  an  action  of  treble  damages  (section  1669)  there  can  only  be 
a  recovery  for  damages  happening  at  and  after  the  time  of  the  disseizin,  and 
that  whatever  is  recovered  must  be  for  the  consequences  of  the  force  used,  to- 
wlt:  Those  cases  that  hold  that  as  between  landlord  and  tenant  there  may 
be  an  eviction  by  the  former  of  the  latter  by  means  not  amounting  to  physical 
expulsion,  are  not  applicable  to  actions  for  forcible  entry  and  detainer.  I  am 
of  opinion  that  the  motion  to  dismiss  the  complaint  should  have  been  granted 
at  the  trial.  Judgment  and  order  appealed  from  reversed,  ^ew  trial  granted, 
with  costs  to  abide  the  event. 

Freedman  and  Truax,  JJ.»  concur. 


Tallman  v.  Metropolitan  E.  B.  Co.  et  al. 
{Cowmon  Pleas  of  New  For*  Otty  cmd  C(nmty,  Oeneral  Term.    June  4, 1888.) 

HOBSB  AND  StBBBT  RAILROADS— ElSVATED  RaILROABS— AbUTTBRS— MbASURB  OF  DAM- 
AGES. 

In  an  action  for  damages  to  abutting  property,  caused  by  the  oonstniotion  of  an 
elevated  railroad  alonK  a  street,  the  measure  ox  damages  is  the  difference  between 
the  rental  value  of  such  property  with  and  without  the  railroad  between  the  date 
of  its  building  and  the  commencement  of  the  action,  and  evidence  of  the  snrround- 
ing  circumstances,  the  disastrous  effect  of  the  railroad  on  the  street,  the  deprecia- 
tion of  land  in  the  vicinity,  and  the  suspension  of  building  on  the  street  caused  by 
the  railroad,  is  admissible  on  the  question  of  damages,  when  such  property  is  unoc- 
cupied, and  hence  has  no  rental  value.  ^ 

Appeal  from  trial  term ;  Van  Hoesen,  Judge. 

Action  by  Jacob  B.  Tallman  against  the  Metropolitan  Elevated  Railroad 
Company  and  the  Manhattan  Railway  Company,  for  damages  caused  by  the 
construction  of  an  elevated  railroad  along  the  street  in  front  of  plaintifl^s 
lots.    Judgment  for  plaintiff »  and  defendants  appeal. 

Argued  before  Lakremore,  C.  J.»  and  Dalt  and  Allen,  JJ. 

S.  8.  Rapallo,  for  appellants.    James  M.  Smith,  for  respondent. 

Allen,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  verdict  in  fa- 
vor of  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial.  This 
action  was  for  damages  to  the  plaintiff's  premises,  which  consisted  of  four 
vacant  lots  of  land  on  the  north  side  of  Fifty-Third  street,  in  the  city  of  New 
York,  alleged  to  have  been  caused  by  the  construction  and  maintenance  of  an 
elevated  railroiid  by  the  defendants  in  front  of  said  lots  and  upon  the  street. 
The  plaintiff  acquired  the  said  lots  in  1866  and  1868,  and  continued  to  be  the 
owner  of  the  same  until  1886.  This  action  was  commenced  on  the  21st  day 
of  April,  1884.  The  defendants  complained  that  the  judge  at  trial  term 
laid  down  an  erroneous  rule  as  to  the  measure  of  damages.  This  was  the 
only  question  discussed  before  us  upon  this  appeal,  and  it  is  the  only  one  we 
are  called  upon  to  decide.  The  action  was  tried  upon  the  principle  established 
in  the  case  of  Uline  v.  Railroad  Co. ,  101  N.  Y.  98, 4  N.  E.  Rep.  536 ;  the  dam- 
ages  being  limited  to  the  period  between  the  building  of  the  railroad  in  1878 
and  the  commencement  of  the  action  in  1884.  The  wrongful  acts  complained 
of,  and  its  liability  for  damages,  were  not  disputed  by  the  defendants,  but  it 
is  insisted  that  recoveiy  could  be  had  only  for  the  depreciation  in  the  annual 
rental  values  for  the  years  between  1878  and  1884.  The  defendants  contend 
that  the  measure  of  damages  administered  by  the  court  rested  wholly  upon 

1  As  to  the  right  of  owners  of  abutting  property  to  reoover  damaoes  for  injuries  thereto 
caused  by  building  a  railroad  in  the  street,  and  the  measure  of  damages  In  such  cases, 
see  Thompson  v.  Kaikoad  Co.,  (N.  J.)  14  AtL  Bep.  887,  and  note;  JeweU  v.  BaUroad 
Co.,  1  N.  Y.  Supp.  128, 
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hypothesis.    An  examination  of  the  case  does  not  support  this  claim.    The 
correct  rule  of  damages  in  such  case  as  this  is  the  difference  in  value  of  the 
use  of  the  plaintiff^s  lots,  without  the  elevated  railroad  and  with  it,  between 
the  date  of  the  building  of  the  same  and  the  commencement  of  the  action ;  the 
damages  recoverable  being  the  pecuniary  loss  which  the  trespass  had  caused 
the  plaintiff  in  the  use  and  enjoyment  of  his  property  whmi  the  suit  was  com- 
menced.   This  rule  is  in  harmony  with  the  authorities.    We  do  not  think  it 
has  been  violated  by  the  trial  court  in  this  case.    The  property,  which  is  the 
subject  of  this  action,  is  vacant  lots  in  a  part  of  the  city  where  the  renting  of 
lots  without  buildings  upon  them  is  unknown,  and  where  vacant  lots  have  no 
recognized  rental  value.    In  view  of  this  the  plaintiff  was  allowed  to  show 
the  surrounding  circumstances,  the  disastrous  effect  of  the  railroad  upon  the 
street,  the  depreciation  of  land  in  the  vicinity  of  plaintiff's  lots  caused  by  the 
railroad,  and  the  suspension  of  building  in  the  street,  for  the  purpose  of  show- 
ing whether  the  lots  might  have  been  put  to  profitable  uses  if  the  defendant's 
road  had  not  been  built  in  front  of  them,  and  then  the  court  left  it  to  the  jury 
to  determine  the  amount  of  the  difference  of  the  value  of  the  use  of  the  lots 
with  the  nuisances  of  the  railroad,  and  the  value  of  that  use  without  these 
nuisances,  during  the  period  sued  for.    The  owner  of  the  land,  whose  ease- 
ments of  light,  air,  and  freedom  of  access  have  been  infringed  upon  by 
the  wrongful  acts  of  a  trespasser,  is  not  without  remedy  because  his  land  is  so 
located  that  it  has  no  rental  value  capable  of  proof.    He  is  entitled  to  re- 
cover what  the  jury  may  estimate  upon  the  evidence  to  be  the  fair  compensa- 
tion for  the  interference  with  the  use  and  enjoyment  of  his  property.    In 
Drvcker  v.  Railway  Co,,  106  N.  Y.  164,  12  N.  E.  Kep.  668,  it  is  said:   "it  is 
often  the  case  that  damages  cannot  be  estimated  with  precision,  and  the  bMto 
of  accurate  calculation  is  wanting  and  inadequate.    Such  evidence  as  can  be 
given  should  be  given,  and  the  facts  naturally  tending  to  elucidate  the  extent 
of  the  loss  should  not  be  withheld.    But  when  all  the  proof,  which  in  the 
nature  of  the  case  is  only  possible,  has  been  given,  the  good  sense  of  the  jury 
mast  provide  the  answer,  and  it  is  no  defense  to  a  wrong-doer  that  the  judg- 
ment against  him  must  involve  more  or  less  of  estimate  and  opinion,  having 
veiy  little  to  guide  it. "    The  rule  of  damages  in  this  case  is  thus  stated  in  the 
charge  of  the  judge:  '*In  this  case  you  cannot  ask  what  would  these  lots  bring 
if  sold  before  the  road  was  built,  and  what  afterwards,  and  then  award  the 
difference  between  these  two  sums  as  the  amount  of  the  plaintiff's  damages. 
Your  measure  of  damages  must  be  altogether  different.    You  must  ask  your- 
selves, how  much  lees  was  the  use  of  the  lots  worth  in  1878,  in  1879,  in  1880, 
in  1881,  in  1882,  in  1888,  and  in  1884,  in  consequence  of  the  nuisances  of  the 
elevated  railroad?    If  those  nuisances  had  not  existed,  what  use  could  have 
been  made  of  the  lots,  and  what  would  that  use  have  been  worth?    With 
those  nuisances,  as  they  actually  existed,  what  use  could  be  made  of  the  lots, 
and  what  was  the  use  worth?    What  is  the  amount  of  the  difference  between 
Hie  value  of  the  use  of  the  lots  with  those  nuisances  and  the  vidue  of  that  use 
without  those  nuisances?    That  difference  you  may  award,  if  you  think  At,  as 
the  plaintiff^s  damages.    If  we  are  deprived  of  the  use  and  enjoyment  of  a 
thing  by  the  wrongful  act  of  another,  who  puts  us  in  such  a  position  that  we 
can  make  no  use  of  it,  we  are  entitled  to  damages,  even  though  we  are  unable 
to  prove  that  the  use  of  the  thing  had  an  ascertained  market  value.    If  the 
nuisances  of  the  road  prevented  Tall  man  from  making  use  of  the  lots;  if  he 
could  not  let  them  vacant;  or  if  he  could  not  get  a  fair  return  upon  his  in- 
vestment if  he  improved  them;  if,  in  a  word,  he  lost  the  use  of  them, — it  is 
for  yon  to  say  how  much  he  is  entitled  upon  the  evidence  to  recover  for  the 
loss  of  such  use.    But  you  are  also  to  take  into  consideration  the  fact  that  he 
used  the  premises  for  a  carpenter's  shop. "     This  cannot  correctly  be  said  to 
be  a  direction  to  the  jury  that  the  plaintiff  was  entitled  to  recover  damages 
which  would  have  been  inflicted  if  he  had  built  houses  upon  his  lots.    It  is 
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nothing  more  than  to  ask  the  jury  to  estimate,  upon  the  facts  proved,  the  in- 
jury to  the  plaintiff's  use  of  his  property.  The  jury  was  told:  "In  the  first 
place,  the  rental  value  of  the  lots  in  their  unimproved  condition  would  be  the 
measure  of  damages.  If  the  property  was  not  called  for,  if  there  was  no 
rental  in  its  vacant  condition,  then  there  are  other  elements  that  may  be  taken 
into  consideration  by  you  for  the  purpose  of  ascertaining  the  damage  that  Mr. 
Tallman  sustained:  and  for  that  reason  I  have  allowed  evidence  respecting 
the  neighborhood,  the  kind  of  houses  that  were  built  in  that  block,  what 
rents  were  obtained,  what  lots  around  there  sold  for,  how  many  vacant  lots 
there  were  in  that  locality,  what  it  had  cost  to  build  such  houses  as  were 
near  by,  and  what  effect  the  construction  and  operation  of  the  road  had  upon 
the  erection  of  new  buildings,  and  upon  the  outlook  for  new  buildings. 
This  was  intended  to  give  you  an  idea  of  the  value  of  the  use  of  the  lots, 
and  may  be  resorted  to  if  you  find  that  the  lots  had  no  rental  value.  If 
we  are  deprived  of  the  use  and  enjoyment  of  our  property  by  the  wrong- 
ful acts  of  another  who  puts  us  in  such  position  that  we  can  make  no  use 
of  it,  we  are  entitled  to  damages.  In  determining  the  amount  you  will  take 
into  consideration  all  the  facts.'*  There  is  not  to  be  found  in  the  charge 
anything  that  can  be  construed  as  an  instruction  that  the  jury  might  imag- 
ine what  the  value  of  the  property  might  be  if  alterations  and  improve- 
ments that  might  be  conceived  of  should  be  made,  and  that  such  imaginary 
value  should  be  considered  in  arriving  at  their  verdict.  Such  an  instruc- 
tion would  have  been  erroneous,  because  it  would  have  permitted  specula- 
tive damages, — damages  estimated  upon  an  hypothetical  case,  and  not  upon 
existing  tacts.  In  the  case  of  City  of  Jackson  v.  Lambert,  62  111.  519.  to 
which  the  counsel  for  the  appellant  has  referred,  there  was  no  evidence  of  the 
value  of  the  land,  or  of  the  price  at  which  it  could  be  sold,  nor  was  there  any 
evidence  that  a  purchaser  could  have  been  found.  It  was  held  that  in  the 
absence  of  proof  it  was  erroneous  to  indulge  in  conjectures  as  to  those  points^ 
and  to  make  these  conjectures  the  basis  of  an  assessment  of  damages ;  and 
the  large  damages  awarded  in  that  case  were  declared  to  be  excessive,  and 
**  without  the  least  sem  blance  of  reason . "  In  the  case  of  Hatfield  v.  Railroad 
Co,,  33  N.  J.  Law,  251,  the  land  on  which  the  railroad  trespassed  was  occupied 
by  the  plaintiff  as  a  lumber-yard.  The  court  held  that  as  there  was  no  evidence 
that. the  land  could  have  been  used  more  profitably  for  other  purposes,  and  aa 
there  was  no  evidence  tiiat  the  property  had  diminished  in  value  in  conse- 
quence of  defendant's  trespass  upon  it,  the  mere  speculation  that  the  property 
might  have  been  more  profitably  used  if  the  trespass  bad  not  taken  place, 
would  not  warrant  an  award  of  damages  for  anything  more  than  for  the  as- 
certained loss  and  inconvenience  to  the  plaintiff's  luml^r  business.  The  court 
said:  "Mere  speculation  as  to  what  would  have  been  the  case  under  a  differ- 
ent state  of  facts  could  never  t>e  ground  for  a  legal  appraisement  of  damages.'' 
In  the  case  of  Cify  of  Chicago  v.  Huenerbein,  85  111.  594,  where  five  or  six 
acres  of  land  had  been  overfiowed,  the  court  held  that  the  plaintiff  could  not 
recover  damages  for  the  imaginary  loss  of  a  crop  of  potatoes  that  he  had  never 
planted,  but  which  it  Wiis  possible  that  he  might  have  planted,  and  on  which 
he  might  have  made  money  if  everything  could  have  turned  out  in  accordance 
with  his  hopes.  In  the  case  at  bar  everything  necessary  to  enable  the  jury 
to  estimate  the  damages  upon  existing  facts,  and  not  upon  conjecture  or  spec- 
ulative opinions,  was  in  evidence;  and  if  the  lots  had  no  rental  value,  then, 
upon  these  facts,  the  jury  could  estimate  the  plaintiff's  loss.  It  is  possible 
that  they  were  influenced  by  the  consideration  tliat  the  railroad  prevented  the 
improvement  oC  the  property,  and  compelled  the  plaintiff  to  keep  the  lots  va- 
cant, but  that  seems  to  us  not  to  be  erroneous.  The  judgment  and  order 
should  be  affirmed. 

Labremobe,  0.  J.,  and  Dalt,  J.,  concunred. 
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BucKLBT  «.  Port  Henry  Iron  Orb  Co. 
(Supreme  Court,  Oeneral  Term,  Third  DepcurtmenL    Jxily  3, 1888.) 

1.  MA8TSR  AND  SbBVAKT— ObDIKABT  RiSKB  07  EmPLOTMBNI^MiNING. 

PlaintifiPs  intestate  was  killed  by  falling  earth,  while  working  in  defendant's 
mine,  at  the  bottom  of  a  perpendicular  wall  200  feet  high.  Farts  of  the  wall  were 
composed  of  what  was  called  **bad  ground/'  portions  of  which  would  often  fall. 
It  was  the  custom  to  inspect  the  wall,  and  remove  loose  portions:  but  no  inspection 
had  been  made  for  from  two  weeks  to  one  month  before  the  accident,  but  the  wall 
appeared  as  usual.  No  negligence  was  Imputed  to  deceased,  except  that  he  knew 
all  about  the  mine,  and  took  the  risk.  Held,  that  deceased  only  assumed  such  risk 
as  is  usual  to  mining,  and  not  such  as  the  mine  owner  might  have  avoided  by  pro- 
per inspection  of  the  wall.> 
d.  Saxe— Assumption  of  Rises— QussTioir  fob  Jubt. 

In  such  case  it  was  for  the  jury  to  determine  whether  the  deceased  came  to  his 
death  from  risks  which  he  assumed,  or  from  those  which  defendant  should  have 

Srotected  him  against:  and,  having  been  properly  instructed,  they  were  warranted 
1  finding  for  plaintifF.^ 
8.  Samb— Negliqbnoe— Dai^obbous  Pbbmibbs. 

In  such  case,  defendant  was  not  liable  for  said  accident  on  the  theory  that  it  was 
guilty  of  negligence  in  not  sloping  the  wall.^ 

Appeal  from  circuit  court,  Essex  county. 

Action  by  Margaret  Buckley,  administratrix  of  Daniel  Buckley,  deceased, 
against  the  Fort  Henry  Iron  Ore  Company,  of  Lake  Champlain,  to  recover 
for  the  deiith  of  said  deceased.  Plaintift  bad  judgment,  and  defendant  appeals 
from  an  onler  overruling  a  motion  to  set  aside  the  verdict,  and  grant  a  new 
trial.  Daniel  Buckley,  on  January  9,  1885,  was  engaged  as  a  workman  in  the 
mine  of  defendant.  This  was  an  open  pit  about  200  feet  deep.  Its  north 
wall  was  perpendicular,  nearly  200  feet  high  from  the  bottom,  and  contained 
a  large  amount  of  *Moose  ore,  rotten,  seamy,  and  soapy,  **  which  was  called 
"  bad  ground. "  Portions  of  it  had  frequently  fallen  out.  About  a  year  before 
Buckley's  death,  many  thousand  tons  had  fallen ;  and  a  pile  of  this  ore,  being 
about  80  feet  deep,  yet  lay  on  the  bottom  of  the  pit,  and  Buckley  was  engaged 
in  removing  it,  with  others,  and  had  been  for  about  six  weeks,  when  a  mass 
fell ;  and  a  large  piece,  striking  upon  the  pile  of  loose  ore,  broke  into  fragments, 
one  of  which,  rebounding,  struck  Buckley  on  his  head,  and  killed  him.  He 
was  so  placed  with  reference  to  this  falling  ore  that  but  for  the  rebound  he 
would  have  escaped  injury.  Buckley  was  an  experienced  miner.  He  had 
worked  in  this  mine  seven  oc  eight  years.  He  knew  the  general  condition 
and  character  of  the  **bad  ground,"  and  feared  that  it  would  fall.  He  spoke 
to  defendant's  foreman  about  it  a  few  days  before  the  accident,  and  the  fore- 
man told  him  and  the  others  that  it  was  as  good  as  he  could  make  It,  and  that 
if  they  did  not  want  to  work  there  they  could  go  up.  The  method  of  inspec- 
tion pursued  by  the  defendant  was,  in  addition  to  the  general  lookout  which 
all  the  men  working  near  the  wall  naturally  made  to  see  if  there  were  any  in« 
dlcations  of  loosening  rock  or  ore,  to  send  men  up  on  laddei-s,  and  also  let 
them  down  from  the  top  with  ropes,  and  these  men  would  test  the  surface  of 
the  wall  by  striking  it  with  hammers,  and  by  looking  for  cracks  and  seams. 
If,  then,  any  pieces  were  found  that  appeared  to  be  loose,  they  were  removed. 
Sounding  with  the  hammer  would  disclose  small  pieces,  but  not  always  large 
ones.  Much  testimony  was  given  respecting  the  actual  inspection  made  pre- 
ceding the  accident.  An  inspection  with  the  aid  of  ropes  or  ladders  had  not 
been  made  for  at  least  two  weeks  before  the  accident,  and  possibiy  a  month. 
In  other  respects,  the  inspection  had  been  made  daily.    The  face  of  the  wall 

^  As  to  the  servant*s  assumption  of  the  risks  of  his  employment,  and  the  duty  of  the 
master  to  instruct  him  in  regard  to  latent  dangers,  and  to  furnish  safe  appliances,  see 
Rogen  V.  Enoch  Morgan's  Sons'  Co.,  1  N.  Y.  ISupp.  278,  and  note;  Berger  v.  Kailroad 
Co.,  (Minn.)  88  N.  W.  Rep.  814,  and  note.  See,  also,  Hudson  v.  Steam-Ship  Oo.,  (N.  Y.) 
17  K.  E.  Rep.  842,  and  note;  Luke  v.  Mining  Co.,  (Mich.)  89  N.  W.  Rep.  IL 
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presented  the  same  appearance,  seen  from  the  pit  bottom,  the  day  of  the  acci- 
dent as  lor  a  long  lime  before. 

Argued  before  Learned,  P.  J.,  and  Ingalls  and  Landon,  J  J. 

Chester  A.  McLaughlin^  for  appellant.    R,  L,  Hand,  for  respondent. 

Landon»  J.  The  deceased,  by  entering  upon  this  employment,  assumed  all 
the  risks  of  it,  except  those  attributable  to  his  master's  negligence  with  which 
his  own  did  not  concur.  No  negligence  is  sought  to  be  imputed  to  the  de- 
ceased, except  that  inferable  from  the  fact  that  he  knew  all  about  the  mine,  so 
far  as  its  shape,  situation,  and  the  generally  dangerous  character  of  the  "biid 
ground"  were  concerned.  The  north  wall  of  the  mine,  in  which  this  "bad 
ground"  was,  was  nearly  perpendicular,  and  about  200  feet  high.  The  plain- 
tiff contends  that  this  wall  could  have  been  cut  back  upon  a  safe  slope,  and 
that  the  jury  had  a  right  to  find  the  defendant  guilty  of  negligence  in  its  omis- 
sion of  this  method  of  mining.  We  are  not  prepared  to  sanction  this  view. 
The  deceased  must,  we  think,  be  held  to  have  assumed  the  risks  incident  to 
the  mere  fact  that  this  wall  was  perpendicular,  and  not  sloping.  Most  min- 
ing is  done  beneath  the  surface  of  the  earth,  and  under  overhanging  roofs  of 
rock  or  ore.  It  could  hardly  be  left  to  the  jury  to  find  a  defendant  negligent 
because  he  had  not  opened  his  mine  to  the  sunlight. 

But  assuming  that  the  deceased  took  the  risk  of  the  perpendicular  wall, 
filled,  as  it  was,  with  **bad  ground,"  he  did  not,  as  the  defendant  urges,  as- 
sume all  risk  of  injury  from  pieces  falling  from  the  wall.  He  did  not  assume 
that  risk  which  might  arise  from  the  lack  of  the  defendant,  as  master,  to  ex- 
ercise proper  care  and  vigilance  in  inspecting  the  "bad  ground, "  and  in  provid- 
ing for  the  removal  of  such  portions  as  such  inspection  would  show  to  be 
about  ready  to  fall,  or  in  apparent  danger  of  falling.  The  defendant  cites,  in 
support  of  his  cotitention  that  the  deceased  took  all  the  risks,  without  the  ex* 
ception  stated  above,  the  following  cases:  Gibson  v.  Railway  Co,,  68  N.  Y. 
449;  De  Forest  v.  Jetoett,  88  N.  Y.  264;  Powers  v.  Railtoay  Co,,  98  N.  Y. 
274;  Ifarsh  v.  Chickering,  101  N.  Y.  396.  5  N.  E.  Rep.  56;  Hickey  v.  Taajfe, 
105  N.  Y.  26,  12  N.  E.  Hep.  286.  We  do  not  think  they  support  his  conten- 
tion, but  think  they  support  the  rule  above  announced.  He  also  cites  Eades 
V.  Clark,  11  K.  H.  St.  Kep.  725,  in  which  the  superior  court  state  the  rule  as 
the  defendant  claims  it.  We  do  not  concur.  The  defendant,  in  entering 
upon  this  employment,  knew  that  it  was  dangerous  because  the  wall  was  per- 
pendicular, and  because  it  was  filled  with  bad  ground.  Despite  all  the  care 
the  master  ought  to  take  to  protect  him  from  danger,  he  knew  he  might,  al- 
though this  care  should  be  taken,  be  killed.  That  was  precisely  the  risk  he 
assumed, — a  risk  inhering  in  the  nature  of  his  employment.  But  the  added 
risks,  resulting  from  his  master's  neglect,  did  not  necessarily  inhere  in  his 
employment.  They  were  imported  into  it  by  his  master's  neglect,  and  these 
his  master  was  bound  to  protect  him  from.  In  Pantzar  v.  Mining  Co,,  99 
N.  Y  868,  2  N.  E.  Kep.  24,  which  was  a  mining  case,  the  court  points  out 
the  distinction  between  the  risks  incidental  to  the  hazard  of  the  employment 
and  those  which  the  care  of  the  master  should  prevent.  Beming  v.  Steintpay, 
101  >^.  Y.  547,  5  N.  E.  Rep.  449;  Qottlieh  v.  Railway  Co,,  100  N.  Y.  462,  3 
N.  E.  Rep.  844.  The  question,  then,  is  whether  the  deceased  came  to  his 
death  from  the  risks  whi«h  he  voluntarily  assumed,  or  from  those  which  he 
had  the  right  to  expect  his  master  would  protect  him  against.  If  from  the 
former  cause,  no  recovery  could  be  had.  If  from  the  latter,  a  recovery  was 
permissible,  unless  the  jury  should  find  that  his  negligence  contributed.  But 
contributory  negligence  must  have  existed  with  respect  to  the  latter  agency 
of  death,  in  order  to  defeat  recovery  upon  that  ground.  AH  these  question's 
were,  upon  the  evidence  as  presented  by  the  case,  proper  for  the  determination 
of  the  jury.  There  seems  to  be  but  little  evidence  tending  to  show  any  contrib- 
utory negligence.    The  deceased  was  intelligent,  alert,  and  careful,  and  there 
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is  little  reason  to  suppose  that  he  would  have  continued  in  the  way  of  danger 
if  he  had  had  notice  that  it  was  enhanced  by  his  master's  negligence,  lie- 
specting  the  inspection  by  the  master,  the  verdict  is  not  against  or  contrary 
to  the  evidence. 

The  defendant  requested  the  court  to  charge  "that,  when  plaintiff's  intes- 
tate entered  the  employment  of  defendant,  he  took  all  the  risks  incident  to  the 
business."  Tlie  Court:  "Yes,  with  the  qualification  I  have  stated,  that  it 
was  the  duty  of  defendant  to  have  a  safe  place  for  the  man  to  do  his  work.*' 
This  should  be  construed  with  reference  to  the  qualification  which  the  court 
had  stated  in  his  charge — respecting  the  duty  of  the  defendant  to  provide  a 
safe  place.  The  main  poition  of  the  charge  consisted  of  an  explanation  of 
the  duty  of  the  defendant  in  this  respect,  and  of  the  risks  assumed  by  the  de- 
ceased. The  court  laid  down,  as  a  general  rule,  that  it  was  the  duty  of  the 
defendant  to  furnish  the  deceased  with  a  ssife  place  to  work, — reasonably  safe» 
— to  be  determined  from  all  the  circumstances.  If  dangerous  from  its  situa- 
tion or  materials,  then  the  defendant  should  make  inspection,  and  see  that  the 
wall  was  safe,  and  free  from  stone  that  would  fall.  That  if  the  deceased 
knew  the  danger,  and  took  the  risk  of  it,  plaintiff  could  not  recover.  In  re- 
sponse to  the  final  request  of  defendant,  the  court  charged  "that  if  the  jury 
believe  that  the  wall  from  which  the  rock  fell  and  killed  deceased  had  been 
carefully  inspected  within  a  reasonable  time  by  a  competent  inspector,  and  had 
been  adjudged  by  him  to  be  in  a  safe  condition,  defendant  is  not  liable."  Nq 
exception  was  Uiken  by  the  defendant  to  the  general  charge  of  the  court. 
We  do  not  think  the  remark  of  the  court  is  open  to  the  criticism  that  the  jury 
were  instructed  to  find  for  the  plaintiff  if  they  found  the  place  where  plaintiff 
worked  was  unsafe.  The  whole  tenor  of  the  charge  was  to  the  effect  that  the 
safety  required  was  such  as  reasonable  care  and  inspection  would  securq. 
The  judgment  should  be  affirmed,  with  costs. 

LzASNED,  P.  J.9  and  Ingali^«  J.,  concur. 


People  «.  Sullivaw. 
{Savreme  Ccni7%  General  Term,  Third  Departmervt,    July  3, 1888.) 

"L  Cbimtnal  Law— Adjournment  during  Trial— Failure  to  Sit  on  Appointed  Dat, 
The  court  of  sessions  duly  adjourned  March  12th  to  March  ISth.  during  defend- 
ant's trial  Because  of  a  severe  storm  the  court  could  not  meet  until  the  14th,  when 
the  trial  was  finished,  and  defendant  convicted.  Held,  that  under  Code  Proc.  JSL 
Y.  $  d4,  authorizing  the  court  to  adjourn  from  day  to  day,  or  to  a  specified  time,  as 
the  court  had  not  been  adjourned  to  the  14th,  its  action  on  that  day  was  coram  rum 
judiee  and  void;  and  it  is  not  validated  by  section  85,  providing  for  the  opening  of 
the  term,  and  an  adjournment,  if  the  judge  does  not  come,  as  the  term  had  been 
duly  opened,  and  adjourned  to  the  13th. 

2.  Bake — Failure  to  Object  to  Trial. 

In  such  a  case  the  failure  of  defendant  to  object  to  proceeding  with  the  trial  could 
not  constitute  a  court. 

Appeal  from  court  of  sessions,  Montgomery  county. 

Eugene  Sullivan,  defendant,  was  indicted  for  the  crime  of  willfully  dis- 
charging a  loaded  fire-arm  at  a  railway  train  and  car  moving  upon  a  railway, 
fie  was  brought  to  trial  before  a  jury  at  the  Montgomery  county  court  of  ses- 
sions, duly  held  by  the  county  judge  and  two  justices  for  sessions  of  that 
county  at  the  court-house  In  Fonda,  on  the  12th  day  of  March,  1888.  The  trial 
proceeded,  but  was  not  concluded  on  that  day,  when  an  adjournment  was  duly 
ordered  and  taken  until  the  next  morning,  March  13, 1888,  at  9  o^clock  in  the 
forenoon.  But,  owing  to  a  storm  of  extraordinary  severity,  accompanied  with 
an  unusual  fall  of  snow,  neither  the  county  judge  nor  one  of  the  justices  for 
sessions  reached  the  court-house.  No  court  convened  on  that  day.  On  the 
next  day,  March  14th,  afr  about  12  o'clock,  the  judge  and  justices  and  jury  ap- 
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peared,  and  resumed  their  places,  the  coart  was  declared  open,  and  the  trial 
of  the  defendant  proceeded  without  objection  ou  his  part,  resulting  in  his  con- 
viction and  sentence  to  state's  prison  for  one  year.  Before  sentence  was  pro- 
nounced, the  defendant's  counsel  moved  in  arrest  of  judgment  upon  the 
ground  that  there  was  no  legal  court  of  sessions  held  on  the  14th  day  of  March, 
1888.    The  motion  being  denied,  the  defendant's  counsel  excepted. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalus,  JJ. 

E.  J.  Maxwell,  for  defendant.  Charles  S.  Nisbet,  and  H.  L,  Huston,  for 
the  People. 

Landon,  J.  The  court  of  sessions  duly  and  regularly  adjourned  on  the 
12th  of  March  until  the  18th.  But  on  the  ISth  it  did  not  convene  at  all. 
Section  34  of  the  Code  of  Procedure  authorizes  an  adjournment  "from  day  to 
day,  or  to  a  specified  future  day."  An  adjournment  from  the  12th  to  the 
13th  was  an  adjournment  from  day  to  day.  An  adjournment  from  the  12th 
to  the  14th  would  manifestly  be  an  adjournment  "to  a  specified  future  day." 
Our  attention  is  called  to  the  thirty-fifth  section,  but  that  provides  for  open- 
ing the  term,  and  for  an  adjournment  if  the  judge  authorized  to  hold  the  term 
does  not  come  to  the  place  where  the  term  is  appointed  to  be  held.  These 
judges  had  duly  opened  the  term,  and  duly  adjourned  the  court  to  the  13th. 
They  did  not  convene  or  sit  in  court  on  the  13th,  and  the  court  did  not  act 
on  that  day.  Now,  when  it  assumed  to  act  on  the  14th,  what  warrant  had  it 
for  action?  It  had  not  been  appointed  for  that  day,  nor  continued  or  ad- 
journed to  it.  Might  it  not  as  lawfully  sit  at  any  unspecified  future  day? 
We  must  declare  the  law  as  it  is,  not  make  it.  The  statute  has  assumed  to 
provide  for  adjournments,  but  here  is  a  case  for  which  it  has  not  provided. 
Freeman  (Judgm.  §  90)  says:  "Every  term  continues  until  the  call  of  the 
next  succeeding  term,  unless  previously  adjourned  sine  die."  But  how  con- 
tinues? Under  a  practice  regulated  by  statute,  it  must  continue  as  the  stat- 
ute provides.  If  there  is  no  statute,  then  in  accordance  with  its  own  prac- 
tice; and,  following  that  practice,  one  term  might  continue  until  the  time 
fixed  for  the  next.  But  Freeman  also  says,  (section  121:)  "In  the  absence 
of  any  statutory  provision  to  the  contrary,  the  term  is  lost  unless  the  judge 
appears  at  the  appointed  time,  and  all  subsequent  proceedings  are  void." 
The  authorities  in  this  state  to  which  we  are  cited,  are  to  the  effect  that  in 
opening,  constituting,  and  adjourning  court,  the  statutory  directions  must  be 
substantially  followed  or  the  court  fails.  In  People  v.  Bradtvell,  2  Ck>w.  445, 
the  circuit  judge  appeared  on  the  first  day.  The  justices  for  sessions  did  not 
appear  until  two  days  later.  The  circuit  judge  opened  the  circuit  on  the  first 
day;  but,  conceiving  that  he  had  no  power  to  open  the  oyer  and  terminer  in 
the  absence  of  his  associates,  that  court  was  not  opened  until  their  arrival. 
It  was  held  that  the  court  of  oyer  and  terminer  failed  to  exist.  In  People  v. 
Clews,  4  Abb.  N.  C.  264,  it  was  held  that  the  court  of  oyer  and  terminer 
failed  because  not  duly  adjourned.  In  Northi-up  v.  People,  37  N.  Y.  203,  a 
court  of  oyer  and  terminer  adjourned  from  White  Plains  to  Bedford.  It  might 
have  been  duly  appointed  at  Bedford  in  the  first  instance,  but  it  had  been  ap- 
pointed at  White  Plains.  The  proceedings  at  Bedford  were  held  void.  These 
cases  are  not  exactly  in  point,  but  they  are  to  the  effect  that  the  statutory  prac- 
tice must  be  pursued.  Cases  in  other  states  are  to  the  same  effect.  Wight 
V.  Wallhaum,  39  111.  554;  Moore  v.  Heron,  17  Neb.  701,  24  N.  W.  Rep.  425, 
451;  Langhorne  v.  Waller,  76  Va.  213.  The  motion  in  arrest  of  judgment 
was  well  taken.  It  presented  the  question  that  the  proceedings  on  the  14th 
were  coram  non  judice  and  void,  and  such  they  were.  The  failure  of  the  de- 
fendant to  object  to  proceeding  with  the  trial  could  not  constitute  a  court. 
The  conviction  and  sentence  must  be  reversed. 

Leabned,  p.  J.,  and  Ingalls,  J.,  concur. 
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Dawson  «.  City  of  Trot. 
(Supreme  Cowrt,  General  Term,  Third  Department    Jnly  2, 1888.) 

1.  DAMAOBa— Whbn  Spboulatiyi— Fttturb  Suvfbrino. 

In  an  action  against  a  city  for  personal  injuries,  plaintiiTs  physician  testified,  re- 
lative to  the  disease  alleged  to  have  resulted  from  the  injury,  that  plalntiil  would 
very  likely  recover  in  time,  but  probably  not  before  a  change  of  life,  not  saying 
whether  sne  would  probably  suffer  pain  in  the  future.  There  was  evidence  that 
her  health  was  good  until  the  accident,  ever  since  which  she  had  suffered  pain. 
Heldy  that  an  instruction  that,  if  the  jury  found  for  plaintiff,  thev  might  allow  her 
for  such  future  suffering  as  they  believeo  would  ensue  from  the  injury,  was  erron- 
eous, such  suffering  being  too  speculative. 
S.  Same— Loss  of  Wages— Right  of  Wife  to  Reoovbb. 

Plaintiff  in  such  action  was  a  married  woman,  working  for  wages,  and  oolleoting 
them  for  herself,  having  no  property  but  what  she  earned.  There  being  no  other 
evidence  regarding  her  right  to  her  earnings,  an  instruction  that  if  she  had  been 
allowed  to  make  bargains  in  her  own  behalf  for  her  labor,  and  accustomed  to  re- 
ceive and  appropriate  the  pay  therefor,  with  the  approval  of  her  husband,  she  could 
recover  for  loss  of  wages,  was  erroneous,  as  not  justified  by  the  evidence. 
3.  HuNiciPAi.  CoBPORATioxs— Actions  against — Notice  of  Intention  to  Sxtb. 

Under  Laws  N.  Y.  1886,  c.  572,  makinff  it  a  condition  precedent  to  the  maintaln- 
infT  of  an  action  against  a  city  of  50,000  Inhabitants  that  a  notice  of  intention  to  sue 
shall  be  filed,  within  six  months  after  the  injury,  with  the  corporation  couns^ 
the  commencement  of  a  former  action  by  service  oi  summons  and  complaint  upon 
the  mayor  is  not  suificient. 

Landon,  J.,  dissenting. 

Appeal  from  circuit  court,  Bensselaer  county. 

Action  by  Catherine  Dawson  against  the  city  of  Troy  for  injuries  received 
Ijiy  a  fall  on  a  sidewalk  of  the  defendant  city.  The  facts  of  the  case  are  f  uUj 
stated  in  the  dissenting  opinion  of  Landon.  J. 

Argued  before  Learned*  P.  J.,  and  iNGAUiS  and  Landon,  J  J. 

R.  A.  FarmenteTt  for  appellant.  J.  W,  Verbeck  and  2>.  8.  Potter^  for  re- 
spondent. 

Learned,  P.  J.  In  Strohm  v.  Railroad  Co,^  96  N.  Y.  805,  the  witness 
had  testified  that  the  plaintiff's  condition  was  very  likely  to  be  permanent. 
The  objection  was  made  to  the  words  "very  likely,"  as  speculative.  The 
witness  then  said  that  such  a  patient  might  develop  epUepsy,  etc.  The  court 
held  that  this  was  too  speculative.  In  the  present  case  the  doctor  testified: 
''She  will  very  likely  recover  in  time."  '*It  will  probably  take  until  a  change 
•of  life. "  This  testimony  had  just  that  character  of  probability  wblcli  the  court 
held  to  be  improper  in  the  Strohm  Case,  But,  furthermore,  the  doctor  did 
not  testify  that  plaintiff  would  probably  suffer  any  pain  in  the  future,  so  that 
there  was  really  no  evidence  that  she  would  have  further  suffering.  Whether 
or  not  the  disease  would  be  painful  in  the  future  was  a  matter,  so  far  as  evi- 
dence went,  of  conjecture.  But  the  court  charged,  against  defendant's  re- 
quest and  exception,  that,  if  the  jury  believed  there  would  be  future  bodily 
pain,  they  might  allow  for  it.  The  plaintiff  herself  testified  as  to  her  present 
pain  and  suffering;  but,  without  evidence  that  such  pain  and  suffering  would 
continue,  we  think  the  jury  could  not,  under  the  case  cited,  allow  for  it. 

The  plaintiff  testified  that,  at  the  time  of  the  injury,  she  was  working  in  a 
mill,  and  always  collected  her  wages,  and  the  rate  of  such  wages;  that  she 
had  no  property  except  what  she  earned.  This  seems  to  be  all  the  evidence 
as  to  her  right  to  her  wages.  The  court  charged  (and  defendant  excepted) 
that  if  she  had  been  allowed  to  make  bargains  in  her  own  behalf  for  her  labor 
and  services,  and  had  been  accustomed  to  receive  and  appropriate  the  com- 
pensation therefor  as  she  saw  fit,  with  the  approval  and  consent  of  her  hus- 
band, then  she  could  recover  for  any  loss,  etc.  It  seems  to  us  that  there  was 
nothing  in  the  case  to  justify  the  supposition,  and  that  the  doctrine  is  not  in 
accordance  with  FUer  v.  Railroad  Co.,  49  X.  Y.  47.    There  certainly  is  no 
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evidence,  in  the  language  of  that  case,  that  she  was  carrying  on  any  business,, 
trade,  or  labor  upon  or  for  her  sole  and  separate  account.  That  slie  collected 
her  wages  is  quite  consistent  with  her  collecting  them  for  her  husband. 

I  do  not  feel  willing  to  disregard  the  requirements  of  cliapter  572,  Laws  1886. 
The  statute  says:  "No  action  *  *  *  shall  be  maintained  *  *  *  un- 
less notice  of  the  intention  to  commence  such  action  *  *  ♦  shall  have 
been  tiled  with  the  counsel  to  the  corporation  ♦  *  ♦  within  six  months,'* 
etc.  The  question  is,  was  the  commencement  of  the  former  action  for  this- 
same  cause,  by  service  of  summons  and  complaint  on  the  mayor,  a  compliance 
with  this  statute?  The  service  of  that  complaint  was  not  notice  of  an  inten- 
tion to  commence  that  action,  because  it  was  itself  the  commencement.  It 
was  not  notice  of  an  intention  to  commence  this  action,  because  the  plaintitf 
had  then  and  could  have  had  no  such  intention.  To  construe  the  service  of 
that  former  summons  and  complaint  as  a  filing  of  a  notice  of  intention  with 
the  corporation  counsel,  under  that  statute,  seems  to  me  to  be  an  evasion  auch 
as  courts  sometimes  make  to  relieve  a  party  from  a  mistake;  and  such  as  al- 
ways produces  mischief  in  the  end,  by  making  the  law  uncertain.  The  plain- 
tiff did  not  comply  with  the  statute,  and  did  not  intend  to  comply  with  the 
statute, — ^probably  overlooked  it.  She  commenced  her  action  without  having 
filed  such  notice  of  intention ;  and  now  she  asks  the  court,  out  of  sympathy 
for  her,  to  say  that  a  complaint,  which  was  not,  and  could  not  have  been,  a 
notice  of  intention  to  commence  this  present  action,  was  such  notice,  and 
that  a  paper  served  on  the  mayor  was  a  paper  filed  with  the  corporation  coun- 
sel. I  do  not  think  our  sympathy  should  lead  us  to  disregard  the  plain  worda 
of  the  statute.  We  might  as  well  say  that,  if  the  corporation  counsel  had 
heai'd  in  the  street  that  the  plaintiff  was  about  to  commence  this  action,  such 
hearing  would  relieve  her  from  the  requirements  of  that  statute.  It  would  give 
them  notice  enough  to  make  the  necessary  investigation,  as  said  in  Meyer  v. 
Mayor,  12  N.  Y.  St.  Bep.  675.  The  statute  is  plain,  and  it  is  best  to  adhere 
to  it. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  event. 

.   IKGALLS,  J.       concur  in  the  result,  on  the  last  ground. 

Landon,  J.,  {dissenting,)  Appeal  by  defendant  from  a  judgment  entered 
upon  a  verdict  upon  trial  at  the  Rensselaer  circuit.  On  the  21st  of  January «. 
1887,  the  plaintiff,  a  married  woman,  after  dark,  in  the  evening,  while  walk- 
ing upon  River  street,  in  the  city  of  Troy,  slipped  upon  the  ice,  fell,  and  sua* 
tained  injuries,  to  recover  damages  for  which  this  action  is  brought;  thede* 
fendants  being  charged  with  negligence.  The  snow  and  ice  had  been  removed 
from  the  sidewalk,  except  in  front  of  the  store  where  the  plaintiff  fell.  Walk- 
ing along  at  night,  the  sidewalk  dimly  lighted,  without  thought  of  any  ice^ 
and  without  notice  of  it,  she  stepped  upon  a  body  of  ice,  and  suddenly  fell, 
and  received  severe  injuries.  The  snow  had  been  allowed  to  remain  upon 
this  portion  of  the  walk,  and  the  water  from  a  conductor  from  the  roof  had 
discharged  upon  it,  and  the  mass  was  frozen  solid,  and  was  about  eight  inches 
thick.  One  witness  describes  it  as  rolling  and  ridgy.  It  had  been  in  this  con- 
dition for  at  least  10  days  before  plaintiff  fell.  The  snow  at  this  place  had 
been  shoveled  off  but  once  previous  to  the  accident,  and  then  only  about  half 
of  the  walk  was  cleared. 

We  think  the  plaintiff  made  a  case  for  the  consideration  of  the  jury.  Here 
was  something  more  than  the  presence  of  snow  and  ice.  Both  were  suffered 
to  accumulate  in  bad  and  dangerous  forms,  and  long  remain  so.  Recent  cases 
in  the  court  of  appeals  seem  to  modify  the  rigor  of  the  rule  which  requiiea 
a  municipal  corporation  to  keep  sidewalks  reasonably  clear  of  snow  and  ice. 
Kateny  v.  City  of  Tray,  108  N.  Y.  671,  15  N.  E.  Rep.  726;  Kinney  v.  City 
qf  Troy,  108  N.  Y.  667,  IS.N.E.  Bep.  728;  Taylor  v.  City  of  Y^mkers,  105 
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N.  Y.  202, 11  N.  E.  Bep.  642;  Midler  ▼.  City  ofNewburgh,  82  Hun»  24,  105 
N-  Y.  668;  Smith  v.  City  of  Brooklyn,  86  Hun,  224,  107  N.  Y.  656,  14 
K.  E.  Bep.  606.  ABsuming  that  no  more  is  now  required  than  that  the  city 
shall  keep  the  ice  and  snow  covered  sidewalk  reasonably  clear,  after  reason- 
able notice  of  such  unevenness  and  irregularities  of  surface  as  give  an  added 
peril  to  the  mere  slipperiness,  then  the  jury  were  justified  in  finding  against 
the  defendant.  The  judgment  should  be  affirmed,  unless  the  other  errors  al- 
leged require  its  reversal. 

The  injury  was  received  January  21, 1887.  Chapter  572,  Laws  1886,  pro- 
vides that  "no  action  against  the  mayor,  aldermen,  and  commonalt^^  of  any 
city  in  this  state  having  fifty  thousand  inhabitants  or  over,  for  damages  for 
persoQal  injuries  alleg^  to  have  been  sustained  by  reason  of  negligence, 
*  *  *  shall  be  maintained  ♦  ♦  *  unless  notice  of  the  intention  to 
commence  such  action,  and  of  the  time  and  place  at  which  such  injuries  were 
received,  shall  have  been  filed  with  the  counsel  to  the  corporation,  or  other 
proper  law  officer  thereof,  within  six  months  after  such  cause  of  action  shall 
have  accrued."  It  was  admitted  that  the  city  of  Troy  had  upwards  of  50,- 
000  inhabitants.  On  July  8,  1887,  an  action  to  recover  upon  this  cause  of 
action  was  commenced,  but  without  the  previous  service  of  the  notice  of  in- 
tention to  bring  it.  Issue  was  joined  by  the  service  of  an  answer  by  the  cor- 
poration counsel,  and  then,  on  September  18, 1887,  that  action  was  discon- 
tinued. September  16,  1887,  the  notice  of  intention  was  served,  and  on  Sep- 
tember 20»  1887,  this  action  was  commenced.  Objection  was  made  to  the 
admission  of  the  evidence  of  notice  of  intention,  because  given  too  late. 
This  was  overruled.  A  motion  to  dismiss  the  complaint  upon  the  same 
ground  was  denied.  The  defendant  duly  excepted.  In  Myer  v.  Mayor,  12 
K.  Y.  St.  Bep.  674,  the  action  was  commenced  within  six  months  without 
previous  service  of  notice.  The  court  of  common  pleas  held  that  the  com- 
mencement of  the  action  within  the  six  months  was  sufficient  notice,  as  thereby 
the  purposes  of  the  notice  were  accomplished,  namely,  notice  to  the  city  of 
the  claim  near  enough  to  its  accruing  to  enable  the  city  to  make  proper  in- 
vestigation. The  charter  of  the  city  of  Troy  requires  a  claimant  of  damages, 
as  a  condition  precedent  to  the  right  to  maintain  an  action,  to  serve  the  veri- 
fied claim,  with  an  abstract  of  the  facts,  upon  the  comptroller  of  the  city,  and 
that  it  must  appear  that  the  comptroller  did  not,  within  60  days,  audit  the 
same.  Chapter  129,  Laws  1872,  |  10,  tit.  6.  This  verified  claim  was  duly 
served  April  25,  1887.  The  facts  thus  required  by  the  charter  were  shown 
on  the  trial.  The  city  thus  had  ample  and  timely  notice  of  the  claim.  The 
complaint  in  the  first  action  was  **  notice  of  the  intention  to  commence  such 
action"  as  was  therein  specified.  The  second  action  was  such  an  action.  As 
the  objection  in  this  case  derives  its  force  from  the  letter,  and  not  from  the 
spirit,  of  the  statute,  it  is  proper  to  notice  that  the  letter  does  not  defeat  the 
second  action. 

Evidence  was  given  by  the  plaintiff  to  the  effect  that,*prior  to  the  injury, 
she  was  in  good  health;  that,  at  the  time*  she  was  with  child,  and  on  the  fol- 
lowing morning  she  had  a  miscarriage;  that  she  did  not  recover  her  health; 
and  that  Dr.  Mitchell,  a  physician,  examined  her  three  times  from  March  to 
September.  He  testified  that  she  had  chronic  endometritis;  that,  while  it 
might  be  produced  by  other  causes,  miscarriage  was  one  of  the  usual  causes, 
and  the  fact  of  a  miscarriage  would  tend  to  show  that  it  was  not  due  to  other 
causes.  He  was  then  asked:  "What,  in  your  opinion,  is  the  probability  of 
her  recovery  from  this  disease?"  This  was  objected  to  upon  the  ground  that 
there  was  no  proof  that  the  injury  caused  the  disease.  The  objection  is  not 
well  taken.  There  was  some  evidence  tending  to  show  that  the  injury  caused 
the  disease.  Absolute  proof  there  was  not,  nor  was  it  needed.  The  evidence. 
was  such  as  to  amount  to  a  probability  that  the  injury  caused  the  dis- 
eose,  and  sufficient,  if  it  led  to  a  verdict  that  it  caused  it,  to  support  that  ver- 
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diet.  The  physician  testified  that  she  probably  would  not  recover  from  the 
disease  until  she  attained  the  age  of  40.  She  was  28  years  old  at  the  time  of 
the  trial.  The  court  charged  the  jury  that  if  they  believed,  from  the  evidence, 
she  would  suffer  future  bodily  pain,  they  could  allow  her  compensation  for 
that.  The  objection  that  there  was  no  evidence  tending  to  show  future  suf- 
fering was  not  valid.  The  plaintiff  testified  that  she  had  pain  in  her  back  all  the 
time.  The  rule  is  that,  to  entitle  a  plaintiff  to  recover  present  damages  for  ap- 
prehended future  consequences,  there  must  be  such  a  degree  of  probability  of 
their  occurring  as  amounts  to  a  reasonable  certainty  that  they  will  result  from 
the  original  injury.  8trohm  v.  Railroad  Co.^  96  K.  Y.  306.  "  Consequences, " 
says  the  court  in  the  case  cited,  "which  are  contingent,  speculative,  or 
merely  possible,  are  not  proper  to  be  considered  In  ascertaining  the  damages." 
We  Itnow  the  plaintiff  was  in  good  health  before  the  injury;  that  she  was  im- 
mediately prostrated,  and  suffered  a  miscarriage,  followed  by  chronic  endo- 
metritU, — a  not  unusual  consequent  of  such  miscarriage;  that  she  is  not 
likely  to  recover  from  it  until  after  12  years;  that  she  is  unable  to  perform 
her  usual  labor;  that  she  suffers  pain  in  her  back  all  the  while.  These  are 
facts,  if  the  testimony  is  reliable.  They  are  proper  for  the  consideration  of 
the  jury.  It  is  their  proviuce  to  declare  the  proper  conclusion  inferable  from 
them. 

Ko  error  was  committed  in  allowing  an  amendment  to  the  complaint  speci- 
fying loss  of  wages  as  an  item  of  damage.  If  the  plaintiff,  a  married  woman, 
rendered  no  services  except  those  incident  to  her  relation  of  wife,  such  as  the 
usual  domestic  services  in  her  husband's  household,  then  the  loss  of  such 
service  was  her  husband's  loss,  not  hers.  Brooks  v.  Schxoerin^  54  N.  Y.  343; 
Filer  v.  Eailroad  Co,,  49  K.  Y.  47.  But  if  she  was  accustomed  to  labor  else- 
where, and  receive  to  her  own  separate  use  her  wages,  then  she  has  the  right 
to  recover  for  the  loss  she  has  sustained  by  the  injury  which  deprived  her  of 
the  power  to  labor,  and  receive  her  earnings  to  her  separate  use.  Id.  Thus 
the  court  submitted  the  question  to  the  jury.  The  claim  served  upon  tne 
comptroller  covered  such  damages. 

The  court,  in  its  charge,  read  to  the  jury  portions  of  the  opinion  of  the 
court  in  Todd  v.  City  of  Troy,  61  N.  Y.  506.  Exception  was  taken,  and  it 
is  now  urged  that  the  practice  is  reprehensible,  and  was  prejudicial  to  the  de- 
fendant. It  cannot  be  a  sound  rule  which  deprives  the  court  of  the  use  of 
such  aids  to  accuracy  and  clearness.  It  is  not  urged  that  the  matter  read 
was  objectionable  as  containing  bad  law,  but  that  the  case  was  an  example  of 
the  manner  in  which  this  defendant  in  a  similar  case  had  been  punished  by 
the  jury,  and  that  their  verdict  had  been  upheld  by  the  courts.  But  the  court 
only  read  the  law.  Nothing  was  said  by  the  court  to  the  jury  about  the  re- 
sult of  that  case.  We  do  not  think  that  it  was  improperly  used.  The  other 
objections  urged  have  been  disposed  of  adversely  to  the  defendant  in  previous 
cases,  and  do  not  need  to  be  recited  here.  The  judgment  should  be  affirmed, 
with  costs. 


SOHBOWANG  f).  SAHLEB. 
{Supreme  Courts  Oeneral  Term,  Third  JDepartment,    July  2, 1888.) 

Trover  Ain>  Conversion— Evn>BNOB— Affidavits. 

An  affidavit  by  a  purchaser  of  lumber  at  the  instanoe  of  his  assifrnee  for  benefit 
of  creditors,  which  the  latter  agreed  to  recognize,  reciting  that,  by  the  contract  of 
sale,  title  to  the  lumber  was  not  to  pass  until  payment,  ana  which  was  shown  to  the 
assignee  on  the  day  he  sold  the  lumber,  he  saying:  ^'I  will  not  sell  the  lumber; 
point  out  your  lumber,  "—is  admissible  generally  in  an  action  against  such  assignee 
for  conversion  of  the  lumber;  but  its  admission  merely  to  show  that  such  an  affi- 
davit  as  defendant  agreed  to  recognize  was  made,  was  not  prejudicial  to  defendant. 

Trial — Instructions — Weight  of  Evidence. 

On  the  trial  of  such  action,  an  instruction  ^that  the  testimony  shows  that  a  por. 
tion  of  the  lumber  was  used  by  B.  [the  vendee]  before  the  assignment,  and  that  de- 
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f endant  is  not  liable  for  any  lumber  except  what  came  into  bis  possession, "  is  prop- 
erly refused  as  an  entire  proposition,  as  the  former  portion  requires  the  court  to 
charge  what  the  testimony  established  upon  a  controverted  issue. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Francis  Schrowang  against  Artemas  Sahler,  assignee  for  benefit 
of  creditors  of  Snyder,  for  the  conversion  of  certain  lumber  by  defendant. 
From  a  judgment  for  plaintiff,  and  an  order  denying  motion  for  new  trial, 
defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

J.  N.  FierSf  for  appellant.     Wm.  Lounsbery,  for  respondent. 

Landon,  J.  This  action  is  to  recover  for  lumber  which  the  plaintiff  alleges 
he  delivered  prior  to  March,  1882,  to  one  John  Snyder,  a  boat-builder  at  Eddy- 
ville,  Ulster  county,  upon  a  contract  that  the  lumber  should  remain  the  plain- 
tiff's until  Snyder  paid  him  for  it;  that  in  July,  1882,  Snyder  made  a  general 
assignment  for  the  benefit  of  creditors  to  the  defendant;  that  the  plaintiff  aft- 
erwards demanded  this  lumber  of  the  defendant,  but  that  the  defendant  took 
and  converted  the  same  to  his  own  use.  Upon  the  trial  the  defendant  sought 
to  establish  that  Snyder  bought  the  lumber,  and  gave  bis  note  for  it;  that  the 
defendant  had  not  converted  it,  but,  in  selling  the  lumber  of  Snyder,  had  re- 
served the  plaintiff's  rights,  whatever  they  were,  to  the  lumber  in  question; 
also  that  this  lumber  was  so  mingled  with  other  lumber  as  to  be  indistinguish- 
able. The  lumber  was  subsequently  destroyed  by  fire.  The  testimony  given 
was  contradictory  to  a  degree  that  would  support  a  verdict  whichever  way 
the  jury  might  render  it.  The  judgment  should  be  affirmed,  unless  the  ex- 
ceptions urged  require  its  reversal. 

Whether  the  plaintiff  parted  with  the  title  to  his  lumber  depended  upon  the 
terms  upon  which  he  delivered  it  to  Snyder.  If,  as  he  testified,  Snyder  was 
not  iio  use  the  lumber  until  after  he  had  paid  for  it,  then  payment  was  a  con- 
dition precedent  to  Snyder's  right  to  use,  and  therefore  to  his  title.  If  Snyder 
was  to  pay  for  it  as  he  used  it,  then  he  had  the  right  to  use  it  without  pay- 
ment, and  the  title  was  in  Snyder.  This  distinction  was  correctly  stated  by 
the  court  to  the  jury.  The  defendant,  as  Snyder's  general  assignee  for  the 
benefit  of  creditors,  stood  in  Snyder's  shoes,  and  took  no  better  title  than  Snyder 
had. 

Exception  was  taken  by  the  defendant  to  the  admission  in  evidence  of  an 
aflSdavit  made  by  Snyder  after  the  assignment.  The  affidavit  was  offered  by 
the  plaintiff  as  an  alleged  part  of  the  res  gestce  between  plaintiff  and  defendant 
respecting  plaintiff's  demand  of  the  lumber  from  defendant.  The  affidavit, 
among  other  material  things,  recited  that  Snyder  received  the  lumber  from 
plaintiff  upon  an  agreement  that  the  plaintiff  should  retain  title  until  he  should 
be  paid.  The  facts  were  as  follows:  Francis  Schrowang,  the  fathep  of  the 
plaintiff,  and  Snyder,  together  called  upon  the  defendant  respecting  this  lum- 
ber, and  Snyder  told  the  defendant  that  he  (Snyder)  had  not  bought  the  lum- 
ber in  question.  The  defendant  said:  '*!  would  not  sell  the  boy's  lumber. 
Why  not  make  an  affidavit?"  Snyder  said:  "Yes;  1  can."  Defendant  said: 
"All  right;  we  won't  sell  it."  Snyder  soon  after  made  the  affidavit  at  the 
office  of  plaintiff's  attorney.  The  defendant  had  advertised  the  lumber  for 
public  sale.  On  the  day  of  sale,  Francis  Schrowang  and  the  plaintiff  being 
together,  Francis  handed  the  affidavit  to  defendant,  and  forbade  him  to  sell 
the  lumber  in  question.  Defendant  read  the  affidavit,  and  handed  it  back  to 
Francis,  saying:  "I  will  not  sell  the  lumber;  point  outyour  lumber."  The 
defendant  could  admit  the  claim  made  by  plaintiff  to  the  lumber  without  any 
affidavit,  if  he  believed  the  claim  just.  But,  to  be  the  better  convinced,  he 
asked  for  an  affidavit;  and,  when  he  had  received  and  read  it,  he  in  effect  ad- 
mitted the  claim  to  be  valid.  He  could  not  or  would  not  dispute  tbe  affidavit. 
Thus  it  sufficiently  appeared  that  he  admitted  the  statement  in  the  affidavit  to 
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Justify  its  reoeption  as  his  admission.  The  qaestion  is  not  whether  he  was 
bound  by  its  statement,  but  whether  he  had  at  one  time  assented  to  it,  either 
by  express  words  or  expressive  silence.  We  think  the  affidavit  was  admissi- 
ble in  evidence  generally.  But  the  court  limited  it  to  show  merely  that  Sn7- 
der  did  make  such  an  affidavit  as  the  defendant  said  he  would  recognize.  It 
is  doubtful  whether  the  court  could  give  effect  with  the  jury  to  its  own  limita- 
tion of  such  an  affidavit,  but  the  effort  to  do  it  did  not  hurt  the  defendant. 

The  defendant's  counsel  asked  the  court  to  charge  "that  the  testimony  shows 
that  a  portion  of  the  lumber  was  used  by  Snyder  before  the  assignment,  and 
that  the  defendant  is  not  liable  for  any  lumber  except  what  came  into  his  pnos- 
session."  The  court:  "I  charge  tiie  first  part  of  that.  The  first  proposition 
I  leave  to  the  jury,  and  I  decline  to  charge  the  other.  I  decline  to  charge 
upon  a  question  of  fact. "  As  an  entire  proposition,  this  was  properly  declined , 
as  requiring  the  court  to  charge  what  the  testimony  showed  or  established  upon 
a  controverted  question  of  fact.  The  couit  had  explicitly  charged  that  the  de- 
fendant could  only  be  liable  for  such  lumber  as  came  to  his  possession,  and 
had  been  converted  by  him.  The  case  was  tried  upon  that  theory.  The  re- 
marks of  the  court  are  not  clear,  but  we  understand  them  to  be  a  refusal  to 
charge  the  entire  proposition  as  one  of  fact.  So  understood,  the  refusal  was 
proper.     The  judgment  should  be  affirmed,  with  costs. 

Leabnbd,  p.  J.,  and  Ingalls,  J.,  concur. 


FflOPLE  ex  reL  Blenheim  v.  Sufeuvisobs  of  Sohohabib  Gountt. 
(Supreme  Court,  Qeneral  Term,  Third  DepoflrtTnent.    July  2, 1888.) 
Taxation— -Failurb  to  Levy  at  Appointed  Tims. 

Laws  N.  Y.  1874,  c.  446,  §  81,  makes  it  the  duty  of  oounlnr  supervisors,  at  the  oloae 
of  each  business  year,  to  add  the  expense  of  supporting  insane  persons  during  the 
past  year  to  the  amount  of  taxes  levied  upon  the  towns  in  which  such  insane  per- 
sons have  legal  settlements ;  and,  where  such  supervisors  neglect  to  make  such  ad- 
diUon  to  the  tovm  tax  at  that  time,  such  neglect  is  not  an  adjudication  of  Uie  lia- 
bility of  the  town  which  prevents  tne  subsequent  imposition  of  the  tax. 

Appeal  from  special  term. 

Appeal  by  the  supervisors  of  Schoharie  county  from  an  order  granting  a  writ 
of  prohibition. 
Argued  before  Learned,  P.  J.,  and  Lakdok,  J. 
Hobert  Krum,  for  appellant.    Amaaa  J.  Parker^  Br.f  for  respondent. 

Learned,  P.  J.  This  is  an  appeal  from  an  order  granting  a  writ  of  pro- 
hibition. The  relators  applied  to  the  coart  for  a  writ  prohibiting  the  super- 
visors from  passing  any  resolutions  charging  the  relators  with  any  portion  of 
the  expense  of  the  indigent  insane  theretofore  paid  by  the  county.  On  the 
hearing  in  December,  1887,  the  couit  granted  a  writ  prohibiting  the  super- 
visors from  so  doing  in  respect  to  any  such  expense  paid  prior  to  the  year 
ending  October  1,  1887,  without  prejudice  to  their  right  to  impose  on  the 
towns  liable  therefor  such  expense  for  the  year  ending  October  1, 1887.  Tlie 
supervisors  appeal  from  that  part  of  the  order  which  grants  a  writ  of  prohibi- 
tion in  respect  to  the  prior  years.  There  has  been  no  appeal  by  the  relators, 
and  therefore  that  part  of  the  order  which  permits  the  supervisors  to  impose 
this  expense  on  the  respective  towns  for  the  year  ending  October  1,  1887, 
stands  in  full  force;  and  it  seems,  therefore,  that  the  justice  and  propriety  of 
such.action  by  the  supervisors  in  respect  to  the  year  ending  October  1,  1887, 
is  acquiesced  in.  The  point  on  whicti  we  are  asked  to  review  is  whether  the 
learned  justice  ought  not  to  have  permitted  the  supervisors  to  do  the  same 
thing  in  respect  to  prior  years  since  1882.  The  resolution  which  the  super- 
visors had  adopted  made  an  appointment  and  charge  of  such  expenses  from 
January  1, 1882,  to  October  1, 1887. 
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The  law  in  regard  to  the  indigent  insane  has  be^  laid  down  in  a  decision 
in  the  fourth  department,  {Peojde  v.  Supervisors,  46  Hun,  854;)  and  we  need 
not  discuss  it.  It  is  held,  in  that  case,  that  the  expense  of  supporting  insane 
is  to  be  paid  by  the  town  where  such  persons  had  legal  settlements,  and  not 
by  the  county ;  also  that  the  supervisors  could  add  such  expense  to  the  amounts 
which  were  to  be  levied  on  the  town.  The  latter  point  disposes  of  one  posi- 
tion taken  by  defendants,  viz.,  that  the  supervisors  have  no  right  to  decide 
whether  certain  towns  owe  the  county.  Indeed,  that  right  is  practically  con- 
ceded by  the  permission  given  in  the  order  that  the  supervisors  may  impose 
on  the  towns  the  expense  of  this  nature  for  the  year  ending  October  1,  1887. 

It  is  urged  by  the  supervisors  that  they  have  the  same  right  to  impose  on 
the  town  a  charge  for  similar  expenses  paid  in  past  years  since  January  1, 
1882.  It  is  urgCMl  by  the  relators  that  the  ac^on  or  non-action,  in  this  respect, 
of  former  boards  of  supervisors,  is  conclusive;  that  the  proposed  action  would 
be  a  review  of  what  had  been  decided  by  former  boards,  and  that  this  cannot 
be  allowed.  Such  is,  in  brief,  the  position  of  the  learned  justice  who  granted 
the  order.  On  the  contrary,  the  supervisors  say,  in  reply,  that  the  matter  has 
never  been  decided  by  other  boards,  and  that  the  failure  to  properly  apportion 
and  impose  the  expense  is  not  an  action  of  those  boards,  but  is  a  mere  neglect 
to  do  what  they  might  have  and  ought  to  have  done.  The  expenses  of  an  in- 
digent patient  in  the  asylum  are  to  be  paid,  in  the  first  instance,  by  the  county. 
The  supervisors  are  annually  to  raise  the  amount  of  such  bills  paid  by  the 
county  treasurer,  and  such  further  sum  as  will  probably  cover  all  similar  bills 
for  one  year  in  advance.  But  the  county  has  the  right  to  require  reimburse- 
ment from  any  town  that  is  legally  liable.  Laws  1874,  c.  446,  §  31.  It  is 
evident,  then,  tliat  money  is  to  be  first  raised  by  the  supervisors  by  general 
tax, — enough,  probably,  to  cover  the  bills  of  the  year.  The  exact  amount  that 
will  be  paid  can  not  then  be  known.  The  amount  actually  paid  will  be  known 
at  the  end  of  the  year.  Then,  too,  and  not  till  then,  will  it  be  known  how 
much  of  the  aggregate  should,  under  the  law,  be  reimbursed  by  each  town, 
or  by  individuals,  or  cities  or  other  counties.  Then,  of  course,  for  the  first 
time,  the  opportunity  comes  for  imposing  on  the  several  towns  their  respect- 
ive liability.  Now,  the  supervisors  of  this  county,  during  the  years  since 
January  1, 1882,  have  not  availed  themselves  of  the  right  which  they  had,  at 
the  end  of  each  business  year,  of  requiring  the  several  towns  to  reimburse  the 
amounts  for  which  they  were  respectively  liable,  and  which  the  county  had, 
by  the  statute,  been  required  to  pay  for  them  in  advance.  We  have,  then, 
the  case  of  a  county  having  paid,  as  it  was  required  by  law  to  do,  certain  bills, 
and  having  raised,  as  it  was  required  by  law  to  do,  the  money  necessary  for 
this  purpose.  Then  we  have  the  right  of  the  county,  after  this  has  been  done, 
to  require  the  several  towns  which  were  legally  liable  for  certain  parts  of  these 
bills  to  reimburse  the  moneys  thus  paid  for  them,  respectively.  That  makes 
a  case,  to  use  the  familiar  phrase,  as  between  natural  persons,  of  money  paid, 
laid  out,  and  expended  to  the  use  of  another.  Now,  if  the  county  does  not, 
at  the  end  of  the  business  year,  require  the  town  which  is  liable  for  the  sup- 
port to  reimburse  the  county,  can  it  be  said  that  such  neglect  is  an  adjudica- 
tion which  at  once  bars  any  future  proceeding  for  reimbursement?  The  same 
section  which  gives  the  county  a  right  to  require  the  town  to  reimburse  also 
gives  a  similar  right  to  require  any  individual  or  city  or  other  county  to  re- 
imburse, if  legally  liable  for  the  support  of  the  patient.  Now,  such  right 
could  only  be  enforced  by  action  against  an  individual,  a  city,  or  another 
county.  But  the  action  would  not  be  barred  by  a  failure  to  commence  it  at 
onca  It  would  be  barred  only  by  the  statute  of  limitations.  In  the  case  of 
towns,  no  action  need  be  brought.  As  was  decided  in  the  case  above  cited, 
(and  as  is  decided  by  the  special  term  in  this  case  in  respect  to  one  year,)  the 
supervisors  may  obtain  this  reimbursement  by  the  usual  process  of  charging 
the  amount  against  the  towns  respectively  liable.    But  on  the  question,  when 
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is  this  right  barred,  how  does  the  llabilitj  of  a  town  differ  from  that  of  an  in- 
dividual? If  the  supervisors  had  in  past  years  made  an  apportionment  of  the 
expense  among  the  towns,  and  it  were  now  claimed  that  such  apportionment 
was  incorrect,  another  question  would  arise.  And  it  may  be  urged  that  the 
original  raising  of  the  money  at  the  beginning  of  the  year  is  an  apportionment 
pro  rata  according  to  the  valuation  of  the  towns;  but  the  answer  to  that  po- 
sition  is  that  by  law  the  supervisors  must  raise  this  money  at  the  beginning 
of  the  year.  They  have  at  that  time  no  power  to  apportion,  and  no  knowl- 
edge of  the  facts  on  which  the  apportionment  is  to  be  made.  It  is  only  at  the 
end  of  the  year,  when  they  know  for  what  patients  the  money  has  been  paid, 
and  how  much  for  each,  that  they  can  obtain  a  reimbursement  to  the  county 
from  the  several  towns  which  are  respectively  liable.  It  does  not  seem,  there- 
fore, that  any  action  has  been  taken  by  the  supervisors  which  they  are  now 
attempting  to  review  or  reverse.  As  is  above  suggested,  if  some  individual 
had  been  liable  during  these  years  since  1882  for  the  support  of  an  indigent 
patient,  and  the  county  should  now  bring  an  action  against  him  to  recover 
the  moneys  they  had  paid,  could  he  defend  on  the  ground  that  the  action  or 
non-action  of  former  boards  had  established  that  ttie  support  of  such  patient 
was  a  county  charge?  We  think  not.  The  claim  would  be  good  till  barred 
by  the  statute  of  limitations.  We  fail  to  see  any  Important  difference  between 
that  case  and  this.  To  illustrate:  At  the  beginning,  say,  of  the  year  1882, 
the  supervisors  levied  and  raised  such  an  amount  as  would  pay  past  bills  of 
this  nature,  and  such  further  sum  as  would  probably  cover  similar  bills  for 
the  year.  The  amount  thus  raised  may  have  been  sufficient  to  pay  the  bills 
of  that  year.  At  the  end  of  the  year  nothing  was  done  to  obtain  a  reimburse- 
ment. Did  the  county  instantly  lose  its  right  to  be  reimbursed  ?  K  not,  when 
did  it?  Did  its  neglect,  at  the  end  of  the  year,  to  collect  from  the  respective 
towns  the  money  owing  to  the  county,  bar  it  from  doing  so  a  month  there- 
after? If  so,  on  what  ground?  If,  at  the  end  of  that  year,  the  board  had 
investigated  the  question,  and  had  decided  that,  as  a  matter  of  fact,  no  town 
was  liable,  that  decision,  if  not  reversed,  might  have  been  conclusive,  though 
erroneous.  But  they  decided  nothing.  They  simply  neglected  to  collect  a 
debt  owing  to  the  county  for  money  paid  by  it  for  the  benefit  of  the  towns, 
respectively.  We  do  not  see  why  they  may  not  collect  the  debt  at  a  subse- 
quent time,  if  it  be  not  barred  by  the  statute  of  limitations.  In  examining 
this  case,  we  have  assumed,  without  examination,  the  correctness  of  the  de- 
cision above  cited,  which  was  applied  by  the  learned  justice  to  one  year.  We 
have  considered  only  the  question  whether  that  (iecision,  carried  out  to  its 
necessary  consequences,  does  not  justify  the  action  of  the  supervisors  in  this 
case.  We  are  of  opinion  that  it  does.  The  order  must  be  reversed,  so  far  as 
it  prohibits  action,  with  costs  of  the  appeal;  and  the  motion  for  prohibition 
denied,  with  $50  costs  and  disbursements. 

Landon,  J.,  concurs.    Ingalls,  J.,  not  acting. 


Terwilligeb  v.  Supbeme  Gottnoil  of  the  Royal  Aroanuh. 
{Suvreme  Com%  Oeneral  Term,  Second  Department    June  35, 1888.) 

1.  IKSURANCE—AOTIONS  ON  FOLIOIBS— DbCLARATIONB  OF  InBURBD. 

In  an  action  on  a  life  insurance  policy,  declarations  of  the  insured,  priof  to  taldng 
out  the  policy,  are  not  adndssible  to  show  a  false  representation  in  his  application 
with  reference  to  his  physical  condition,  unless  attended  by  some  acts  on  his  part 
or  other  circumstances  showing  such  condition. 

2.  Same— EviDBNCE— Former  ExAMniATiON  of  Inburbd. 

In  such  case  the  report  of  an  examination  of  the  insured  by  the  board  of  polioe 
surgeons,  made  several  years  before  the  policy  issued,  and  not  shown  to  have  been 
known  to  the  insured,  was  properly  excluded  as  secondary  evidence. 

Appeal  from  special  term,  Kings  county. 
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Action  bj  Emma  L.  Terwilliger  on  a  certificate  of  insaranee  issued  by  the 
Supreme  Council  of  the  Royal  Arcanum,  upon  the  life  of  her  husband,  Abram 
Terwilliger.  The  trial  court,  on  defendant's  motion,  set  aside  the  verdict  for 
plaintiff,  and  awarded  a  new  trial.  On  appeal,  the  general  term  reversed  this 
order,  and  directed  judgment  for  plaintiff  on  the  verdict.  Prom  this  judg- 
ment defendant  appeals.  It  appeared  that  assured  had  been  on  the  police 
force  several  years  prior  to  taking  the  insurance,  and  had  been  examined  by 
the  board  of  police  surgeons,  and  the  rejection  of  their  report  is  one  of  the  er- 
rors assigned. 

George  V.  B  rower  and  Thos.  E.  Pearsall,  for  appellant.  Sidney  William  a 
and  G.  B,  Van  Wart,  for  appellee. 

Pratt,  J,  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff  for 
94,201.09  damages,  and  costs.  The  cause  was  tried  at  a  Kings  county  circuit 
and  a  jury,  on  February  2, 1887.  Thereafter  the  justice  set  aside  the  verdict 
on  the  ground  that  it  was  against  the  weight  of  evidence,  and  granted  a  new 
trial.  Plaintiff  thereupon  appealed,  and  this  general  term  reversed  the  order 
granting  a  new  trial,  and  judgment  was  accordingly  entered  upon  the  verdict. 
This  court  has  already  decided  that  the  verdict  is  not  so  manifestly  against 
the  weight  of  evidence  that  it  ought  not  to  stand.  There  was  no  such  pre- 
ponderance of  evidence  in  favor  of  the  defendant  as  to  evince  that  the  verdict 
was  the  result  of  mistake,  passion,  or  prejudice,  even  if  the  question  was 
again  open  for  review.  It  is  also  true  that  on  an  appeal  from  an  order  grant- 
ing a  new  trial  the  whole  merits  of  the  case  aire  under  review,  and  the  court 
is  not  confined  to  the  precise  grounds  upon  which  the  decision  below  was 
based.  People  v.  SupervLsors,  70  N.  Y.  228;  Mackay  v.  Lewis,  73  N.  Y.  382; 
Krekeler  v.  Thaule,  Id.  608.  As  to  the  practice  upon  such  appeals,  see  sec- 
tions 190,  1336,  1350,  Code  Civil  Proc,  and  Raynor  y.Raynor,  94  N.  Y.  248. 
We  do  not  deem  it  necessary  to  again  review  the  evidence,  as  we  have  already 
held  it  was  sufficient  to  warrant  a  verdict  for  the  plaintiff.  There  are,  how- 
eyer,  two  exceptions  that  require  notice. 

1.  The  defendant  offered  evidence,  which  was  excluded,  of  declarations 
made  by  the  deceased  prior  to  taking  out  the  policy,  inconsistent  with  the 
warranty  contained  in  his  application  for  insurance.  The  conclusive  answer 
to  this  exception  is  that  such  declarations,  so  far  as  they  had  reference  to  his 
acts  or  any  fact  connected  with  his  bodily  condition,  were  permitted  to  be 
proved.  The  exception,  therefore,  did  not  fall  witlun  the  rule  laid  down  in 
Swift  V.  Insurance  Co,,  63  K.  Y.  186,  and  Edington  v.  Insurance  Co,,  67  N. 
Y.  185.  The  evidence  excluded  related  to  declarations  unattended  by  any  act 
or  fact,  and  was  therefore  inadmissible. 

2.  It  was  not  error  to  exclude  the  report  of  the  police  surgeon.  Such  pa- 
per was  secondary  evidence.  It  does  not  appear  that  the  deceased  hsid  any 
knowledge  of  its  contents,  or  was  in  any  manner  responsible  for  the  paper, 
and  the  contents  could  better  be  proved  by  the  doctor  upon  the  witness  stand. 
But  the  report  was  shown  a  witness  (Dr.  Burdick)  to  refresh  his  recollection, 
and  he  then  gave  a  detailed  account  of  the  condition  of  the  deceased,  so  that 
all  the  information  acquired  by  the  police  surgeons,  while  sitting  as  a  board 
of  surgeons,  was  admitted  as  evidence.  The  testimony  in  regard  to  ruptures 
was  immaterial,  as  it  appeared  that  the  surgeon  who  examined  deceased  for 
the  defendant  made  a  mistake  in  putting  down  the  answers,  and  that  such 
answers  disclosed  to  him  the  fact  that  deceased  had  been  troubled  with  rupt- 
ures. The  case  was  fully  and  fairly  tried,  and  submitted  to  the  jury  under 
an  unexceptionable  charge.  It  is  true,  many  exceptions  were  taken  du ring  the 
trial,  but  all  proper  evidence  seems  at  some  time  to  have  been  admitted  and 
given  its  just  consideration  by  the  court  and  jury.  Judgment  affirmed,  with 
costs. 

v.2N.Y.B.no.4 — 10 
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Hamilton  «.  Hudson. 
(Supreme  Com%  €^eneral  Term,  Second  Department    June  25, 1888.) 

FsAonoB  IN  Civil  Cabbs— Ezamikation  op  Party  beforjs  Trial— Vacatiko  Ordbb. 
The  right  to  examine  the  opposite  party  before  trial  is  not  absolute,  nor  is  toe 
granting  of  an  ex  parte  order  therefor  conclusive  of  the  necessity  for  such  order. 
If,  on  the  hearing,  the  opposite  party  shows  there  is  no  such  necessity,  or  if  it  ap- 
pear that  the  purposes  of  the  moving  party  could  be  better  accomplished  b^^  motion 
for  bill  of  purticulars  or  to  make  more  deiinite  and  certain,  such  order  may  be  var 
cated. 

Appeal  from  specifd  term,  Westchester  county;  J.  0.  Dykman,  Justice. 

Action  by  Mary  G.  Hamilton  against  Alexander  B.  Hudson,  for  breach  of 
a  contract  for  the  sale  of  a  lot,  and  the  construction  of  a  house  thereon,  and 
to  recover  back  purchase  money  paid  therefor,  alleging  false  representations 
on  the  part  of  defendant  as  to  the  price  paid  for  the  lot,  and  the  value  of  the 
same,  and  defective  construction  of  the  house.  Defendant  obtained  of  the 
county  judge  tin  ex  parte  order  for  the  examination  of  plaintiff  before  trial, 
which  the  supreme  court  set  aside  on  the  hearing.  From  the  latter  order  de- 
fendant appeals. 

Charles  H.  Young  and  Martin  /•  Keogh^  for  appellant.  Cornelius  S» 
Kene,  for  respondent. 

Pratt,  J.  The  right  to  examine  the  opposite  party  before  trial  is  not  ab- 
solute. It  depends  on  the  ability  of  the  moving  party  to  show  the  necessity 
therefor,  and  the  order  as  granted  ex  parte  is  not  conclusive  that  such  neces- 
sity has  been  shown.  The  party  opposing  has  a  right  to  be  heard,  and  if  upon 
such  hearing  it  is  made  to  appear  that  the  supposed  necessity  does  not  exist 
the  order  originally  granted  may  be  vacated.  Ordinarily,  the  motion  to  va- 
cate will  be  made  to  the  officer  who  granted  the  original  order,  who  may  be 
presumed  to  be  eager  to  correct  any  error  into  which  he  may  have  fallen.  But 
it  is  not  obligatory  that  the  motion  be  made  to  him.  Another  may  entertain 
it.  We  are  therefore  of  opinion  that  the  order  appealed  from  is  not  erroneous 
as  being  without  jurisdiction.  On  the  merits  we  think  the  order  was  correct. 
The  fiilse  representations  as  to  which  the  appellant  wished  to  inquire  were  set 
out  in  the  pleadings.  If  not  so  set  out,  they  could  not  be  proved.  Read  y. 
€ftLano  Co.,  14  N.  Y.  St.  Rep.  560.  The  alleged  defects  in  the  house,  con- 
cerning which  the  applicant  desired  to  inquire,  could  be  more  appropriately 
learned  by  moving  for  a  bill  of  particulars,  or  that  the  complaint  be  made 
more  definite  and  certain,  which  are  the  usual  and  ordinary  methods  of  ob- 
taining such  precise  knowledge  of  the  opposing  party's  claim  as  will  enable 
one  to  meet  it  upon  the  trial.  We  think  the  appellant  mistook  his  remedy, 
and  that  the  order  appealed  from  should  be  affirmed*  with  costs. 


In  re  Jaoott. 
i^u/preme  Ccmrt,  Oeneral  Term,  Second  Department,   June  96, 1888.) 

Wills— Pbobatb  astd  Contkbt— Isatncs  fob  Jubt. 

A  testator,  sick  with  a  painful  disease,  made  a  will,  within  two  months  of  his 
death,  giving  the  bulk  of  his  property  to  the  church  of  which  he  was  a  member,  and 
making  its  pastor  and  another,  both  of  whom  had  repeatedly  urged  him  to  make  his 
will,  residuary  legatees,  requesting  them  to  give  out  of  the  remainder  such  articles 
or  sums  as  he  might  request  in  writing.  The  evidence  as  to  his  capacity  was  con- 
flicting, and  there  was  evidence  that  ^e  residuary  clause  was  intended  to  cover 
only  a  few  articles  of  furniture,  and  was  inserted  only  at  the  suggestion  of  the 
lawyer.  He  was  an  alien,  and  it  did  not  appear  that  he  understood  that,  under  the 
laws  of  New  York,  (Laws  1848,  c.  819,  §  6,)  m  case  of  his  death  within  two  months, 
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the  charitable  bequest  would  become  void,  and  pass  to  the  residuary  legatees. 
Held,  that  the  probate  should  be  set  aside,  and  issues  framed  for  a  jury  on  the 
question  of  undue  influence.^ 

App^l  from  surrogate's  court;  Abraham  Lott,  Surrogate. 

This  is  an  appeal  from  a  decree  admitting  to  probate  the  will  of  George  B. 
Jacott,  deceased,  over  the  objections  of  Emma  Benrimo,  cousin  and  heir  of 
the  testator,  and  declaring  void  a  clause  in  the  will  bequeathing  a  legacy  to 
the  Calvary  Protestant  Episcopal  Church,  because  the  will  was  made  within 
two  months  of  the  testator's  death.  Laws  1848,  c.  319,  for  the  incorporation 
of  benevolent,  charitable,  scientific,  and  missionary  societies,  provides,  in  sec- 
tion 6,  that  "no  person  leaving  a  wife  or  child  or  parent,  shall  devise  or  be- 
queath to  such  institution  or  corporation  more  than  one-fourth  of  his  or  her 
estate,  after  the  payment  of  his  or  her  debts,  and  such  devise  or  bequest  shall 
be  valid  to  the  extent  of  such  one-fourth,  and  no  such  devise  or  bequest  shall 
be  valid,  in  any  will  which  shall  not  have  been  made  and  executed  at  least 
two  months  before  the  death  of  the  testator."  Emma  Benrimo,  the  contest- 
ant, appeals. 

Argued  before  Babnabd,  P.  J.,  and  Pratt,  J. 

Albert  Bach,  for  appellant.    Edwards  df  Odellt  for  respondents. 

Barnard,  P.  J.  This  appears  to  be  a  proper  case  for  a  jury.  The  testa- 
tor was  about  60  years  old,  and  had  no  nearer  kinswoman  than  a  first  cousin. 
He  was  an  alien.  He  lived  in  apartments  hired  of  George  N.  Edwards.  He 
became  sick  of  a  dangerous  and  painful  disease.  He  had  been  constantly 
growing  worse  for  some  weeks  before  the  20th  of  November,  1887,  when  the 
paper  propounded  for  probate  was  executed.  The  deceased  was  an  attendant 
at  the  Protestant  Episcopal  Church  in  Williamsburgh,  and  a  member  of  the 
church.  George  W.  Edwards  had  repeatedly  asked  the  deceased  to  make  his 
will.  So  had  also  Mr.  Marshall,  one  of  the  witnesses.  So  had  the  pastor  of 
the  church.  George  W.  Edwards  procured  the  lawyer  who  drew  the  will, 
and  who  was  his  nephew.  None  of  these  persons  had  any  apparent  interest 
in  the  subject.  The  testator  had  some  $16,000.  By  the  will  43,000  is  given 
to  his  cousin^s  son,  and,  after  a  few  small  legacies,  a  sum  not  exceeding 
$10,000  is  given  to  the  church  to  pay  oft  mortgages.  Marshall  was  an  at- 
tendant at  the  church  in  question,  and  Marshall  and  the  pastor  of  the  church 
had  consulted  together  as  to  the  execution  of  a  will  by  the  deceased.  The 
will  by  the  residuary  clause  bestows  all  the  unbequeathed  property  to  George 
W.  Edwards  and  the  pastor  of  the  church,  who  were  the  executors  of  the 
will.  Assuming  the  formal  execution  of  the  wiU,  and  the  capacity  of  the 
testator,  as  to  which  fact  the  evidence  is  very  conflicting,  the  proof  shows 
an  undue  influence  in  its  procurement.  The  testator  was  known  to  be  in 
a  fatal  sickness.  There  was  no  likelihood  of  his  living  the  length  of  time 
which  would  permit  a  gift  to  the  church,  and  the  residuary  clause  is  as  fol- 
lows: *^ Fourth.  I  give  and  bequeath  all  the  rest,  residue,  and  remainder  of 
my  property,  whatsoever  or  wheresoever  situated,  unto  my  friends  George  W. 
Edwards  and  Bev.  Cornelius  Twing,  share  and  share  alike,  and  I  request 
them  to  give,  out  of  said  residue  and  remainder,  such  article  or  sum  to  such 
persons  or  in  such  directions  as  by  a  paper  signed  by  me,  or  left  or  to  be  left 
with  my  will,  I  may  request."  The  will  was  not  reaid  to  the  testator.  In  re- 
spect to  the  residuary  clause  the  testimony  of  Walter  Edwards,  who  dr«w  the 
will,  is  as  follows:  "I  asked  him  if  this  exhausted  his  property.  He  said  he 
thought  about  all,  nearly.  I  said  to  him  that  I  always  deemed  it  well  to  pro- 
vide a  residuary  clause,  so  that  there  might  be  no  portion  of  one's  estate  as  to 
which  he  died  intestate,  and  then  he  directed  me  to  draw,  after  a  great  deal 

>  On  the  snbjeot  of  undue  influence  as  alfecting  the  validity  of  a  will,  see  In  re  Glock- 
ner'B  Will,  ante^  97,  and  cases  cited  in  note. 
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of  hesitation,  the  residaarv  clause  as  it  is.  Also  I  did  suggest  to  Mr.  Jacott, 
as  affording  him  a  means,  if  he  had  confidence  in  his  residuary  legatees,  even 
after  his  will  was  executed,  the  right  of  making  any  small  gift  out  of  the  res- 
idue  that  he  may  desire."  This  is  the  only  direct  evidence  as  to  the  clause  in 
question,  and  it  will  be  seen  the  suggestion  about  a  small  gift  does  not  fit  the 
scope  of  the  residuary  clause  itself.  George  W.  Edwards  testifies  that  Walter 
Edwards,  who  drew  the  will,  told  him  "that  there  was  a  residuary  clause  in  which 
there  was  some  property, — the  furniture,  etc., — to  be  disposed  of  by  us,  as  he 
might  request  us.  That  was  the  day  the  will  was  executed. "  The  conversa- 
tion of  testator  after  the  will  points  only  to  a  few  articles  of  furniture.  No 
suggestion  was  made  as  to  roaking.Edwards  and  Twing  the  absolute  residuary 
legatees  until  the  person  who  drew  the  will  suggested  the  making  of  a  residue 
clause;  and  then  the  record  shows  that "  he  directed  me  to  give  the  residue  of  his 
estate  to  these  gentlemen."  There  was  no  inquiry  upon  the  part  of  testator; 
no  suggestion  by  the  drawer  of  the  will.  No  explanation  of  the  reason  for  a 
clause,  which  was  almost  certain  to  carry  the  greater  part  of  the  estate  under 
it,  was  either  asked  or  given.  The  whole  narrative  is  unnatural.  Under  the 
circumstances  of  this  case  something  more  than  proof  of  a  formal  execution 
is  necessary.  There  must  be  shown  facts  which  establish  that  the  paper  pro- 
posed was  an  intelligent  expression  of  the  testator's  will.  Marx  v.  McGlynn^ 
88  N.  Y.  357 ;  In  re  Smith,  95  N.  Y.  516.  It  is  more  natural  to  suppose  that 
the  residue  clause  was  contrived  and  designed  to  save  the  legacy  in  case  of 
the  death  of  testator  within  two  months,  and  there  is  no  proof,  indeed,  every 
inference  is  to  the  contrary,  that  he  was  told  or  knew  of  the  effect  of  his  death 
within  some  two  months  upon  the  church  gift,  and  that,  to  meet  this  contin- 
gency, an  absolute  gift  was  designed  by  the  testator  to  two  strangers.  I  be- 
lieve the  testator  was  ignorant  of  the  effect  of  the  clause,  and  therefore  the 
instrument  is  not  an  expression  of  his  will.  The  Judgment  should  therefore 
be  reversed,  and  issues  framed  for  trial  by  a  jury  of  Kings  county.  The 
question  of  costs  to  be  settled  after  the  trial  of  the  issue. 

Pratt,  J.,  concurs. 


BuBNHAM  V.  Jones  et  ah,  Com'rs. 
{Supreme  Covn%  OeneraX  Term,  Third  DepartmenL    July  3, 1888.) 

1.  Public  liA.trDB — Grant  or  Land  under  Kayigabi/B  Lakbs — Cbrtiorari  to  Rbvibw. 

LawB  N.  Y.  1860,  c.  288,  §  1,  provides  that  the  commissioners  of  the  land-offloe 
may  mint  land  under  the  waters  of  navigable  lakes  to  the  adjacent  land-owners, 
and  that  a  grant  to  any  other  person  shall  be  void.  The  commissioners  gave  notice 
that  B.  applied  for  the  land  under  waters  adjacent  to  lands  claimed  by  him.  The 
relator,  claiming  to  own  a  portion  of  the  land,  filed  a  remonstrance,  but  the  grant 
was  made  to  B.  Held,  that  as  the  relator,  not  being  the  owner  of  the  land  under 
water,  could  not  bring  trespass  or  ejectment  against  B.,  and  as,  In  any  event,  this 
decision  might  be  a  bar,  certiorari  wiU  lie  to  review  it. 

2.  Same— Who  are  Riparian  Owners. 

B.  obtained,  in  1873,  a  deed  conveying  certain  land,  by  metes  and  bounds,  "21(> 
feet,  to  the  beach  of  Lake  Ontario,  **  with  the  use,  with  others,  of  the  beach  on  the 
end  of  the  lot,  and  of  a  private  street.  Relator  obtained  a  deed,  in  1885,  through 
the  same  grantor,  to  an  adjoining  lot,  described  by  metes  and  bounds:  "thence 
easterly  along  said  lake.  ^  reserving  to  the  grantor  and  others  fishing  ana  bathing 
privileges.  By  a  later  deed,  he  obtained  all  the  rights  of  their  common  grantor  to 
the  beach  in  front  of  his  lot,  and  the  private  street.  In  1885,  B.  obtained  another 
lot,  adjoining  his  first  purchase,  and  bounded  "along  the  shore  of  the  lake,**  and 
granting  a  right  of  way  over  the  beach  along  the  land  before  conveyed  to  him. 
Meldy  that  B.'s  recognition  of  an  easement  in  1885  shows  that  there  was  a  strip  be- 
tween the  boundary  of  the  lot  first  conveyed  to  him  and  the  lake,  over  which  B.  only 
had  an  easement,  and  the  owner  of  that  strip  alone  has  a  rignt  to  a  grant  of  the 
land  under  the  water  adjacent  to  it,  under  Laws  N.  T.  1860,  c.  288.  S  1 ;  and,  as  B. 
shows  no  deed  oonveying  this  strip  to  him  or  his  grantors,  he  has  no  rights  to  the 
land  under  the  water  adjacent  to  relator's  lot. 
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8.  Tbial— Arocmbnts  of  Counsel— Proof  of  Facts. 

Assertions  of  counsel  made  in  an  arg^ument,  after  the  evidence  has  been  ffiven,  as 
to  the  facts  in  dispute,  whether  replied  to  or  not  by  the  opposite  counsel,  cannot 
take  the  place  of  proof,  and  are  no  part  of  the  return  in  certiorarL 

Certiorari  to  the  commissioners  of  the  land-office. 

The  people  ex  rel.  Charles  G.  Burnham  bring  certiorari  against  Edward  F. 
Jones  and  others,  commissioners  of  the  land-oilice,  to  review  the  grant  of  cer- 
tain land  under  Lake  Ontario  to  the  Bartholomay  Brewing  ("ompany. 
.  Argued  before  Learned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

W,  B,  Homblotver,  for  relator.    F.  Tabor,  Atty.  Gen.,  for  defendants. 

Learned,  P.  J.  Assuming,  for  the  present,  that  the  relator  was  the  pro- 
prietor of  the  lands  adjacent  to  a  part  of  those  under  water  which  were  granted 
by  the  commissioners  of  the  land-office,  we  must  inquire  whether  he  can  re- 
view their  action  by  certiorari.  The  relator  had  no  title  to  or  interest  in  the 
lands  under  water  in  front  of  his  premises.  People  v.  Ferry  Co.,  68  N.  Y. 
71.  Subject  to  the  paramount  control  of  the  federal  government,  the  state 
holds  the  title,  and  may  grant  the  soil  to  such  lam}s,  or  convey  an  exclusive 
privilege.  It  may  do  this,  although  it  thereby  cuts  off  the  communication  be- 
tween the  riparian  proprietor  and  the  water.  Qould  v.  Railroad  Co,,  6  N. 
Y.  522.  When,  however,  the  state  gave  authority  to  the  commissioners  of 
the  land-office  to  make  grants  of  land  under  the  waters  of  navigable  rivers  or 
lakes,  it  put  a  restriction  upon  such  authority,  and  declared  that  no  such  grant 
shall  be  made  to  any  person  other  than  the  proprietor  of  the  adjacent  land, 
and  any  such  grant  that  may  be  made  to  any  other  person  shall  be  void. 
Laws  1850,  c.  283,  §  1.  Chapter  134,  Laws  1839,  authorizes  the  commission- 
ers to  require  the  attendance  of  witnesses,  etc.  Section  70,  1  Rev.  St.  208, 
requires  the  applicant  for  a  grant  of  lands  under  water  to  give  six  weeks'  no- 
tice by  advertisement  in  a  newspaper,  etc.  It  was  held  in  People  v.  Scher- 
merhom,  19  Barb.  541,  that  the  publication  of  this  notice  was  essential  to 
jurisdiction.  That  was  a  case  where  a  grant  was  held  void  partly  because  it 
was  not  made  to  adjacent  proprietors.  In  the  present  case,  upon  application 
of  the  Bartholomay  Brewing  Company  having  been  made  for  a  grant  of  lands 
under  water  adjacent  to  lands  owned  by  them,  and  notice  having  been  pub- 
lished, a  remonstrance  was  filed  on  beh^f  of  the  present  relator,  claiming  that 
be  was  owner  of  a  part  of  the  premises.  The  matter  was  referred  to  the  at- 
torney general  to  hear  the  parties  in  interest.  After  examining  the  proofs  of 
title,  and  hearing  counsel,  he  repoited,  as  a  matter  of  fact,  that  the  brewing 
company  had  the  title  in  fee  to  the  uplands.  On  reading  this  report,  and 
hearing  counsel  for  the  respective  parties,  it  was  resolved  that  the  report  be 
agreed  to,  and  that  the  grant  of  lands  under  water  be  made.  Now,  it  seems 
to  us  that  here  are  all  the  elements  of  judicial  or  gtta^z  judicial  action — First, 
two  parties  each  claiming  title  to  the  same  piece  of  land;  second,  evidence 
given  by  each  tending  to  support  the  respective  claims;  third,  counsel  heard 
OD  each  side;  fourth,  a  decision  that  the  title  is  in  one  party;  flfth,  a  grant 
made  to  that  party  as  owner  of  the  uplands.  It  certainly  was  the  duty  of  the 
commissioners  (and  so  th^y  thought)  to  examine  and  decide  whether  the  ap- 
plicant was  owner;  and  their  decision  may,  perhaps,  be  forever  conclusive, 
as  between  these  parties,  on  this  question  of  ownership.  Furthermore,  if  the 
brewing  company  was  not  the  proprietor  of  the  adjacent  land,  then  there  was 
a  want  of  jurisdiction  in  the  commissioners  by  the  express  language  of  the 
statute.  Nor  was  there  such  a  conflict  of  evidence  that  their  action  cannot  be 
reviewed.  People  v.  Board,  100  N.  Y.  82,  85,  2  N.  E.lElep.  613;  People  v. 
Board,  72  N.  Y.  415.  And,  though  the  relator  has  no  legal  title  to  the  adja- 
cent lands  under  water,  yet  he  has  a  practical  use,  inasmuch  as  he,  and  he 
only,  could,  before  this  grant,  go  from  his  land  upon  those  waters  for  boat- 
ing or  fishing  or  bathing,  or  any  other  purpose;  and  the  statute  has  said  that 
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this  right  shall  not  be  taken  from  him  by  any  grant  made  by  the  commission- 
ers of  the  land-office.  Although  this  grant  may  be  void»  yet  that  is  not  a 
reason  why  a  certiorari  will  not  lie.  Fitch  v.  Commissioners,  22  Wend.  132. 
Unless  the  relator  can  be  relieved  by  this  writ,  it  is  not  easy  to  see  what  rem- 
edy he  has.  As  the  land  under  water  is  not  his,  he  could  not  bring  ejectment 
or  trespass,  should  the  company  build  thereon;  and,  in  any  action  which  he 
might  bring,  it  is  possible  that  this  decision  of  the  commissioners  would  be  a 
bar.    We  think,  for  these  reasons,  that  the  certiorari  can  be  sustained. 

The  question  arising  on  undisputed  facts,  we  have  next  to  inquire,  was  the 
brewing  company  the  proprietor  of  that  part  of  the  land  in  question?  It  is  a 
circumstance  worthy  of  nolice  that  the  attorney  general,  when  reporting  that 
the  brewing  company  had  the  title  in  fee  to  the  lands,  ** substantially  as  shown 
by  its  maps,"  qualified  his  report  by  advising  that  the  grant  to  the  company 
should  be  absolute  for  the  lands  applied  for,  except  that  the  grant  in  front  of 
the  100  feet  claimed  by  relator  should  be  in  a  separate  patent,  and  in  form  a 
quitclaim.  Why  the  state  should  make  a  quitclaim  deed  for  lands  under 
water,  which  confessedly  belong  to  it,  is  not  clear,  unless  this  was  done  on 
account  of  the  statute  making  void  all  grants  to  others  than  adjacent  proprie- 
tors. The  relator  claims  that  a  piece  of  land  100  feet  long,  westerly  of  the 
west  line  of  a  private  street,  and  about  32  feet  wide,  is  not  the  property  of  the 
company,  and  is  the  property  of  the  relator.  Each  party  claims  under  James 
M.  Whitney  and  wife.  Beach  avenue  is  a  straight  street,  running  east  and 
west,  nearly  parallel  with  the  lake  shore,  but  nearer  at  the  west.  A  private 
street  30  feet  wide,  spoken  of  in  the  deeds,  runs  from  Beach  avenue  to  lake 
shore,  and  at  right  angles  to  the  same.  This  street  is  parallel  with  the  west 
line  of  lot  20,  and  is  easterly  therefrom.  The  brewing  company  claims  under 
a  deed  February  22,  1873,  from  James  M.  Whitney  and  wife  to  Charles  E. 
Upton.  There  was  some  error  in  this  deed,  in  saying  "east"  line  of  a  private 
street  instead  of  "west"  line,  which  was  corrected  by  a  subsequent  convey- 
ance, and  which  we  need  not  consider.  We  take  the  description  as  corrected: 
"Beginning  at  the  west  line  of  a  private  street  or  avenue  30  feet  wide,  ex- 
tending from  Beach  avenue,  parallel  with  and  250  feet  easterly  from  the  west 
line  of  said  lot  20,  at  a  point  73  feet  northerly  fram  the  north  line  of  Beach 
avenue;  thence  northerly,  along  said  street,  210  feet,  to  the  beach  of  Lake 
Ontario;  thence  westerly,  at  right  angles,  100  feet,  to  land  sold  by  party  of 
first  part  to  J.  D.  Husbands  and  others;  thence  southerly,  at  right  angles, 
210  feet,  along  said  Husbands'  land;  thence  easterly,  at  right  angles,  to  the 
place  of  beginning, — together  with  the  use  and  privilege  of  the  beach  at  the 
end  of  the  private  street,  and  for  a  distance  of  lOO  feet  westerly  therefrom,  in 
common  with  the  owners  of  lots  in  the  south-west  quarter  of  said  lot  20,  for 
bathing  and  fishing. "  It  will  be  seen ,  then ,  that  this  language  describes  a  pa«*- 
allelogram,  the  south-east  corner  of  which  is  73  feet  from  Beach  avenue,  and 
which  is  100  feet  wide,  and  210  feet  long.  This  it  describes  as  running  at  its 
north  end  to  the  beach;  and  the  deed  then  gives  certain  rights  of  bathing  and 
fishing  on  the  beach  at  the  north  end  of  the  land  described,  and  also  at  the 
end  of  the  private  street,  in  common  with  owners  of  other  lots.  The  land  in 
dispute  is  that,  if  any,  which  lies  between  the  north  end  of  the  lot  above  de- 
scribed and  the  waters  of  the  lake,  which  land,  as  the  relator  claims,  is  called 
the  "Beach. "  October  1, 1885,  James  M.  Whitney  and  wife  conveyed  to  Ware- 
ham  Whitney  as  follows:  "Beginning  in  the  west  line  of  a  private  street  30 
feet  wide,  extending  from  Beach  avenue  to  Lake  Ontario,  at  a  point  283  feet 
northerly  from  the  north  line  of  Beach  avenue,  on  the  line  of  said  private 
street;  thence  westerly,  at  right  angles,  to  said  private  street,  100  feet;  thence 
northerly,  to  Lake  Ontario;  thence  easterly,  along  said  lake,  to  the  west  line 
of  said  private  street;  tlience  southerly,  to  the  place  of  beginning, — together 
with  right  of  way  over  said  private  street. "  This  reserved  to  grantor  and  all 
others  having  grants  the  right  to  use  the  shore  of  the  lake  for  boating,  fishing, 
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and  bathing.  November  1, 1886,  James  M.  Whitnejand  wife  and  Wareham 
Whitney  conveyed  to  relat<Mr  "fdl  right,  title,  aud  interest  of  said  parties  of 
the  first  part  in  and  to  the  beach  of  said  Lake  Ontario  in  front  of  said  private 
street  or  avenue,  and  a  distance  of  100  feet  westerly  therefrom,  subject  to  any 
rights  and  privileges  in  said  beach  which  said  parties  of  the  first  part  may  have 
heretofore  conveyed."  Under  this  deed,  and  one  of  November  11, 1886,  from 
James  M.  Whitney  and  wife  to  the  relator,  which  seems  to  be  of  substantially 
the  same  effect,  the  relator  claims  to  be  the  owner  of  this  strip,  100  feet  long, 
along  the  lake,  and  of  some  80  feet  wide.  It  might  be  said  that  a  strip  so  nar- 
row need  not  be  considered  in  determining  who  was  proprietor  of  lands  adja- 
cent to  the  water.  Inasmuch  as  the  brewing  company  are  undisputed  proprie- 
tors of  the  land  immediately  south  of  this  strip.  But  the  facts  in  People  v. 
Colgate,  67  N.  Y.  512,  were  quite  similar;  and  the  court  held  that  the  grant 
was  void,  although  made  to  one  whose  land  was  separated  a  few  feet  from  the 
river,  and  they  said  that  the  owner  of  those  few  feet  might  have  retained  the 
title  (while  granting  an  easement)  for  the  very  purpose  of  subsequently  secur- 
ing from  the  state  a  grant  of  lands  under  water.  It  will  be  seen  that  the  deed 
to  Upton  conveys  by  exact  measurement  a  certain  number  of  feet.  Under 
the  principle  laid  down  in  Higinbotham  v.  Stoddard,  72  N.  T.  94,  these  dis- 
tances must  control,  even  against  the  language,  ''to  the  beach  of  LAke  On- 
tario. "  See  RaUroad  Co.  v.  Stigeler,  61  N.  Y.  848.  But  it  is  not  clear  that 
these  last  words  confiict  with  the  measurement.  The  language  is  not  '*to  the 
shore"  or  "to  the  water,"  but  '*to  the  beach;"  and  there  follows  in  the  deed 
a  grant  of  an  easement  over  that  beach.  Now,  by  granting  an  easement  over 
*'the  beach,"  the  grantor  did  not  mean  to  grant  an  easement  in  lands  under 
water,  because  that  was  not  his  to  grant.  He  referred  to  something  which  be 
called  the  "Beach,"  and  which  lay  at  the  end  of  the  private  street,  and  for  100 
feet  westerly;  that  is,  between  the  land  conveyed  and  the  water  of  the  lake. 
Tills  easement,  too,  was  for  bathing  and  boating,  showing  that  the  land  over 
which  the  easement  was  granted  was  adjacent  to  the  water ;  and,  if  that  land 
was  adjacent  to  the  water,  then  it  necessarily  follows  that  the  parallelogram 
of  100  feet  by  210  feet  was  not  so  adjacent.  Furthermore,  this  easement  was 
in  common  with  easements  enjoyed  by  other  owners  of  lots.  Clearly,  such 
owners  had  no  easements  over  the  lot  100  feet  by  210;  for  that  was  conveyed 
absolutely.  If  the  construction  of  the  brewing  company  is  correct,  viz.,  that 
the  deed  to  Upton  conveyed  land  to  the  waters  of  the  lake,  then  the  grantor 
did  the  very  absurd  act  of  granting  to  Upton,  by  a  subsequent  clause  in  the 
deed,  an  easement  over  land  which  had  been  conveyed  to  him  absolutely 
in  the  prior  part  of  the  deed.  Furthermore,  on  the  18th  of  April,  1885,  James 
M.  Whitney  and  wife  conveyed  to  this  brewing  company  certain  lands  in  lot 
20.  This  lot  lies  west  of  and  adjoining  the  lot  conveyed  to  Upton.  It  is 
bounded  "along  the  shore  of  said  lake. "  And,  further,  the  grantors  granted 
thereby  to  said  company  "the  right  of  way  over  and  the  use  and  privilege  of 
the  beach  of  said  lake  lying  north  of  the  lands  heretofore  conveyed  to  Charles 
E.  Upton  by  deed  recorded,"  etc.,  referring  to  the  aforesaid  deed,  "in  common 
with  owners  of  other  lots, "  etc.  Here  is  an  acceptance  by  the  brewing  com- 
pany of  a  right  of  way,  and  use  and  privilege,  in  common  with  other  owners 
of  lots,  over  the  very  piece  of  land  called  the  "Beach,"  to  which  they  now  say 
that  their  grantor,  Upton,  obtained  absolute  title  in  1873.  And  we  must  ob* 
serve  that  the  question  is  as  to  the  title  of  the  brewing  company,  not  as  to  the 
title  of  the  relator.  The  company  must  show  itself  to  be  an  adjacent  proprie- 
tor before  it  can  be  entitled  to  the  grant;  and  therefore  their  recognition,  in 
1885,  of  this  strip,  lying  between  their  land  and  the  water,  must  show  that  they 
were  not  then  adjacent  proprietors.  It  is  of  little  consequence  how  wide  this 
strip,  called  the  "Beach, "  was  in  1873.  There  plainly  was  a  strip  of  land  there 
between  the  lot  conveyed  to  Upton  and  the  water, — a  strip  over  which  certain 
persons  had  been  granted  easements,  and  over  which  Upton  himself  was 
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granted  a  similar  easement.  The  title  to  that  strip,  with  its  accretions,  re- 
mained in  James  M.  Whitney  till  by  conveyances  it  passed  to  the  relator. 
To  the  proprietor  of  that  strip,  and  to  no  one  else,  coald  the  commissioners 
of  the  land-offlce  lawfully  grant  lands  under  water  in  front  thereof.  Cer- 
tainly, the  brewing  company  has  shown  no  deeds  which  convey  this  strip  to 
it  or  its  grantors. 

Our  attention  is  called  to  an  assertion  in  the  return  that  on  the  final  argu- 
ment before  the  commissioners,  which  was  after  the  evidence  had  been  given, 
it  was  asserted  by  the  petitioner,  and  not  denied  by  the  remonstrant,  that  the 
strip  of  land  in  question  was  formed  by  accretions  since  September,  1873,  and 
that  at  that  date  the  lands  conveyed  to  Upton  were  bounded  by  the  waters  of 
the  lake.  This  is  certainly  no  evidence.  What  one  counsel  may  have  said, 
and  what  another  may  not  have  said,  cannot  affect  this  question.  The  evi- 
dence had  been  taken,  and  is  now  before  us.  It  contradicts  that  allegation 
plainly,  because  the  deed  to  Upton  shows,  as  above  stated,  the  existence  at 
that  time  of  a  beach,  (not  lands  under  water,)  over  which  Upton  accepted 
the  grant  of  an  easement.  The  brewing  company,  his  grantees,  cannot  deny 
the  conveyance  under  which  they  claim.  Their  own  deed  of  1885  accepts  a 
grant  of  an  easement  over  this  strip  of  land.  Why  accept  an  easement  if 
they  already  had  title?  It  is  not  credible  that  the  counsel  for  the  relator 
would  have  knowingly  admitted  the  truth  of  an  allegation  in  conflict  with 
every  position  taken  by  him,  and  with  every  deed  on  which  he  relied,  in  this 
case.  There  was  no  evidence  given  on  the  subject  of  accretion;  and  the  as- 
sertion of  counsel,  whether  replied  to  or  not  by  the  opposite  counsel,  cannot 
take  the  place  of  proof.  The  certiorari  did  not  call  on  the  commissioners  to 
return  the  arguments  or  assertions  of  counsel.  The  resolution  directing  the 
issue  of  a  grant  of  land  under  water  in  front  of  these  100  feet  is  reversed,  and 
the  application  of  the  brewing  company  is  denied  as  to  that  part.    No  costs. 

Landon  and  Ikqalls,  JJ.»  concur. 


Gensnz  o.  De  Forest. 
(Swpreme  O&wrt^  General  Term^  Third  Department.    July  d,  1888.) 
L  Pabtibs— AcnoiTB  aojlinst  Markibd  Women— ^oikdbr  ov  Husband. 

In  an  action  against  a  married  woman  for  damages  caused  by  the  bite  of  a  dog 
which  was  kept  upon  def  endanVspremises,  her  husband  is  a  necessary  party,  though 
the  husband  has  been  adjudged  a  lunatic,  and  defendant  appointed  as  his  committee. 
2.  Animals— In/ubibs  bt  Vioious  Doo— Evidence. 

Proof  that  a  dog  ran  after  and  barked  at  two  girls,  which  soared  them,  grabbed 
at  a  man's  coat,  and  jumped  for  a  woman's  shoulder  when  she  went  in  a  wood-shed 
where  he  was  tied,  is  not  sufficient  to  show  that  the  dog  was  vicious. 

Action  by  Fritz  Genenz  against  Mary  T.  De  Forest  to  recover  for  a  dog  bite. 
There  was  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 
A.  J.  Parker,  for  appellant.    JS,  X.  Fursman,  for  respondent. 

Learned*  P*  •!•  The  defendant  alleged  in  her  answer  that  she  was  a  mar- 
ried woman.  She  proved  this  on  the  trial.  In  the  case  of  Fitzgerald  v. 
Quann,  17  N.  E.  Rep.  354,  (lately  decided  by  the  court  of  appeals,  affirming 
the  same  case  in  33  Hun,  652,)  the  court  say  that,  "except  in  cases  affecting 
her  separate  property,  a  married  woman  should  be  sued  with  her  husband. " 
That  was  an  action  for  slander.  This  is  an  action  for  injuries  caused  by 
plaintiff  Ymng  bitten  by  a  dog  which  did  not  belong  to  defendant,  but  which 
the  proof  showed  to  have  been  on  premises  occupied  by  her,  and  which  the 
plaintiff  claimed  to  have  been  harbored  by  her.  The  dog  which  bit  in  this 
case  was  no  more  the  woman's  separate  estate  than  the  tongue  which  uttered 
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the  slanders  in  the  other.  We  think  that  case  is  decisive  of  this.  If  that  case 
is  not  quite  in  harmony  with  Jiotoe  v.  Smith,  45  N.  Y.  230,  the  later  decision 
should  be  followed.  We  think  the  objection  was  sufficiently  stated  in  the  an- 
swer to  allow  defendant  to  avail  herself  of  It  upon  the  trial.  The  plaintiff 
urges  that  the  fact  that  a  committee  has  been  appointed  for  the  husband,  and 
that  this  defendant  Is  such  committee,  takes  this  case  out  of  the  rule  as  now 
settled  by  the  court  of  appeals.  We  think  not  It  is  remarked  in  the  opinion 
in  that  case  that  it  is  not  of  very  n^reat  importance  how  the  question  is  de- 
cided ;  and  it  is  not  worth  while  to  begin  to  make  exceptions  to  a  plain  rule. 
We  may  say,  further,  that  there  is  little,  if  any,  evidence  of  viciousness  in 
the  dog  prior  to  the  accident.  Two  girls  were  passing  along  the  highway. 
The  dog  ran  out  and  barked,  and  ran  towards  them,  but  did  nothing.  They 
were  frightened.  So  they  might  have  been  at  a  mouse,  but  it  would  not  fol- 
low that  the  mouse  was  vicious.  The  dog  grabbed  a  coat  hanging  down  from 
a  man's  shoulder.  The  dog  was  tied  in  a  wood-shed,  and  jumped  for  Mrs. 
(renenz's  shouJder  when  she  went  in.  Beynolds,  who  worked  for  the  defend- 
ant, and  who  brought  the  dog  to  defendant's  house,  kept  him  chained.  This 
is  substantially  all  the  proof  of  viciousness;  and  it  shows  little  but  the  play- 
fulness of  a  puppy,  which  the  animal  was.  There  was  hardly  the  scintilla 
of  evidence  spoken  of  in  Dtoight  v.  Insurance  Co,^  103  N.  Y.  358»  8  N.  E, 
Bep.  654.    Judgment  affirmed,  with  costs. 

Lakdon  and  Ingaixs,  JJ.,  concur. 


Collins  v,  Fairchild. 

{JSwpreme  Court,  General  Term,  Third  Department.    July  2, 1888.) 

Husband  anb  Wife— Liability  of  Wife— Agency  of  Husband. 

Defendant's  husband  ordered  lumber  of  plaintiff,  which,  with  the  knowledge  of 
his  wife,  he  used  to  build  a  bam  on  her  property,  statin?  to  plaintiff  that  he  was 
acting  for  his  wife.  No  similar  purchases  had  been  made  by  the  husband,  and  no 
special  authority  to  act  as  defendant's  agent  was  shown.  Held,  that  the  declara- 
tions of  the  husoand,  and  the  fact  that  the  lumber  was  used  to  improve  defendant's 
property,  were  insufaoient  to  make  her  liable. 

Appeal  from  Fulton  county  court. 

Oliver  C.  Gollius  sued  Maria  Fairchild  for  the  price  of  certain  lumber. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Ingalls,  JJ. 
Edgar  A.  Spencer,  for  appellant.    Horton  Z>.  Wright,  for  respondent. 

Ingalls,  J.  Upon  the  trial  of  this  action  in  the  county  court  the  com- 
plaint was  dismissed.  The  action  was  brought  by  the  plaintiff  to  recover  of 
the  defendant  the  price  of  lumber  which  was  furnished  by  the  plaintiff  upon 
the  request  of  Lyman  Fairchild,  the  husband  of  the  defendant,  and  which  was 
used  in  the  construction  of  a  bam  upon  the  land  of  the  defendant.  The  de- 
fendant resided  with  her  husband  upon  the  premises,  and  saw  the  luml)er 
used  in  the  building,  and  made  no  objection  thereto.  Lyman  Fairchild  was 
in  the  plaintiff^s  employment  when  the  lumber  was  furnished,  and  had  been 
for  two  years  previous  thereto,  and  had  purchased  groceries  and  other  pro- 
visions of  the  plaintiff,  which  was  applied  upon  his  work.  On  one  occasion 
he  requested  the  plaintiff  to  sign,  as  surety,  a  note  to  raise  money  to  be  ap- 
plied towards  the  payment  for  the  land  which  the  defendant  had  purchased. 
When  a  portion  of  the  lumber  was  furnished,  Lyman  Fairchild  told  the  plain- 
tifP  that  the  defendant  was  to  receive  money  from  her  father's  estate  in  April, 
and  that  the  lumber  would  then  be  paid  for,  and  the  note  would  also  then  be 
paid.  The  plaintiff  testified  that  Mr.  Fairchild  told  him,  at  the  time  he  or- 
dered the  lumber,  that  he  was  acting  for  his  wife;  and  that  he  wanted  the 
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lumber  for  bis  wife,  to  pnt  up  a  bam  upon  tbe  lot.  The  plaintUf  further 
testified  that,  up  to  the  time  of  the  sale  of  the  lumber,  he  had  never  heard  tbe 
defendant's  husband  say  that  he  was  her  authorized  agent;  that  he  never  asked 
the  defendant  to  pay  for  the  lumber,  and  that  he  had  not  seen  her  previous  to 
the  time  the  parties  appeared  before  the  justice  of  the  peace  to  tiy  the  action; 
that  he  had  several  times  applied  to  Mr.  Fairchild  to  pay  for  the  lumber. 

We  ai*e  unable  to  find  in  this  case  sufficient  evidence  from  which  to  infer 
authority  from  the  defendant  to  her  husband  to  pledge  her  credit  for  the  lum- 
ber in  question.  It  is  very  clear  that  he  was  not  made  her  general  Agent,  and 
no  special  authority  was  established  by  which  she  became  liable  to  the  plain- 
tiff. No  similar  purchase  was  shown  to  have  been  made  by  the  husband,  by 
the  direction  of  the  defendant.  The  mere  request  of  the  husband  to  the  plain- 
tiff to  sign  the  note  as  surety  amounts  to  but  very  little  in  support  of  such 
pretended  agency,  even  though  such  request  had  been  made  by  her  direction. 
The  declarations  of  the  husband  could  not  have  the  effect  to  bind  his  wife, 
unless  the  authority  to  make  the  same  were  established.  The  fact  that  the 
lumber  was  used  to  improve  her  separate  estate  was,  standing  alone,  insuffi- 
cient to  make  her  liable.  It  is  quite  probable  that  the  husband  desired  the 
barn  for  his  own  convenience,  and  undertook  to  build  the  same  upon  her  land, 
and  that  she  was  quite  willing  that  it  should  be  done.  The  case  does  not 
show  that  the  defendant  was  informed  of  whom  the  lumber  was  procured  by 
her  husband  previous  to  the  commencement  of  the  action.  There  is  a  clear 
failure  of  proof  to  establish  an  agency,  or  any  authority  in  the  husband  to 
pledge  the  credit  of  the  defendant  for  such  lumber.  The  defendant  created 
no  charge  upon  her  separate  estate,  nor  did  she  render  herself  personally  liable 
to  the  plaintiff.  The  plaintiff  should  have  secured  her  order  for  the  lumber 
in  case  he  intended  to  furnish  it  upon  her  responsibility.  He  took  the  risk 
in  trusting  to  the  representations  of  the  husband  without  in  any  manner  con- 
ferring with  the  defendant,  with  whom  he  had  had  no  dealings,  and  who  was  a 
stranger  to  him;  and  he  must  bear  the  consequences  of  such  omission  to  take 
a  reasonable  and  proper  precaution.  Doubtless,  the  plaintiff  conferred  an  act 
of  kindness,  and  it  is  to  be  regretted  that  he  should  be  a  looser  thereby;  but 
the  court  cannot  bend  the  law  to  meet  every  seeming  hardship.  The  decision 
of  the  county  court  was  correct.  Jones  v.  Walker,  63  N.  Y.  612;  Sanford  v. 
Pollock,  105  N.  Y.  450,  11  N.  E.  Rep.  836;  Chamberlain  v.  Taylor,  11  N. 
E.  Rep.  630.    The  judgment  must  be  affirmed,  with  costs. 

Learned,  P.  J.,  and  Landon,  J.,  concur. 


Walker  tj.  Wilson. 
{Supreme  Court,  General  Term,  Third  Department    July  2, 1888.) 

Hastbb  and  Servant — Neolioenoe  of  Servant — Proof  of  Relation. 

In  an  action  for  personal  injuries,  it  appeared  that,  while  plaintiff  was  driving 
along  a  road  in  front  of  defendant's  house,  nis  oart  was  upset  by  striking  some  f  roien 
** chunks'*  of  shavings  removed  from  defendant's  house,  where  they  had  been  used 
as  banking,  and  placed  in  the  street  by  defendant's  son,  whereby  plaintiff  was  in- 
jured. A  day  or  two  before  the  accident,  defendant  was  notified  that  the  ** chunks" 
might  be  dangerous,  and  replied  that  tney  would  soon  thaw  out,  when  he  would 
scatter  them.  Defendant's  son  had  at  one  time  engaged  a  workman  to  repair  de- 
fendant's house,  for  which  defendant  paid,  and  on  the  occasion  the  son  had  carried 
mortar  and  brick;  but  there  was  no  evidence  that  he  was  a  servant  of  defendant. 
It  was  not  shown  that  defendant  told  his  son  to  remove  the  banking,  or  saw  him 
doing  it.  or  knew  where  the  ^chunks"  came  from  when  he  spoke  of  weir  thawing 
out^  or  that  there  was  not  similar  banking  around  neighboring  bouses.  JETeld,  that 
plaintiff  was  properly  nonsuited. 

Appeal  from  circuit  court. 

Action  for  personal  injuries  brought  by  Moses  Walker  against  William  0* 
Wilson.    Judgment  for  defendant,  and  plaintiff  appeals. 
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Argued  before  Lkabnsd,  P.  J.,  and  Lanix>n  and  Ingalls,  JJ. 
George  H.  Becktoitht  for  appellant.    JZ.  Corbin,  for  respondent 

Learned,  P.  J.  In  ApriU  1885,  the  plaintiff,  in  the  evening,  drove,  with 
his  horse  and  cart,  up  a  somewhat  steep  road  in  front  of  the  house  where  de- 
fendant lived.  One  of  the  wheels  struck  some  ''chunks"  of  what  he  calls 
''banking,"  or  frozen  shavings,  and  the  cart  was  upset,  and  he  was  injured. 
He  brought  this  action  against  the  defendant,  and  on  the  trial  was  nonsuited, 
principally,  it  would  seem,  on  the  ground  that  the  defendant  was  not  respon- 
sible for  this  obstruction  in  the  road.  The  facts,  so  far  as  they  are  material, 
are  as  follows :  The  defendant's  son,  Ira,  lived  with  his  father.  A  short  time 
before  the  accident  happened.  Ira  one  day  removed  the  banking  from  around 
defendant's  house,  and  wheeled  it  into  the  road.  It  was  frozen,  and  in 
''chunks"  18  to  20  inches  thick.  A  day  or  two  before  the  accident,  a  person 
passing  said  to  defendant  that  those  things  might  be  dangerous  there ;  to  which 
defendant  replied:  "They  will  thaw  out  in  a  few  days,  and  we  will  scatter 
them  about. "  It  is  proved  that  on  one  occasion  Ira  went  to  a  workman,  and 
engHged  him  to  do  some  repairing  on  this  house  where  defendant  lived,  for 
wiilch  defendant  paid.  On  that  occasion,  Ira  carried  the  brick  and  mortar. 
So,  perhaps,  the  testimony  means,  though  it  is  doubtful.  It  is  in  these  words: 
"Did  Mr.  Wilson  inform  you  who  would  carry  your  mortar  and  brick?  No, 
sir;  he  didn't  say  anything.  Who  did?  Ira."  There  is  no  evidence  as  to 
the  age  of  Ira.  The  fact  that  Ira,  on  the  occasion  mentioned,  went  for  a 
workman  to  do  repairs  on  the  house  where  defendant  lived,  shows  only  that 
he  was  a  messenger  at  that  time.  It  would  hardly  show  that  Ira  was  in  the 
defendant's  employment  as  a  servant.  And,  if  Ira  carried  the  bricks  and  mor- 
tar, that  may  have  been  a  merely  voluntary  act,  or  the  workman  may  have 
paid  him.  Defendant  did  not  tell  the  workman  that  Ira  would  do  so.  It  is 
not  in  evidence  that  defendant  told  Ira  to  remove  the  banking,  or  that  he  saw 
hioQ  doing  it,  or  knew  anything  about  it.  The  casual  remark  that  the  things 
would  thaw  out  in  a  few  days,  and  that  they  would  scatter  them,  is  consistent 
with  defendant's  ignorance  of  the  place  where  the  frozen  shavings  or  "chunks" 
came  from.  It  would  be  a  natural  remark  in  regard  to  any  frozen  lumps  ly- 
ing in  the  street,  whether  they  came  from  defendant's  house  or  elsewhere; 
and  hence  the  remark  does  not  show  that  defendant  knew  that  Ira  had  wheeled 
these  frozen  shavings  out,  and  had  put  them  in  the  street.  The  witness  who 
made  the  remark  says  that  he  does  not  know  where  this  banking  (that  is,  the 
frozen  shavings^  came  from;  and,  if  defendant  expressed  a  willingness  to 
scatter  the  shavings  about  when  they  were  thawed  out,  that  does  not  show 
that  he  had  caused  them  to  be  put  there,  or  knew  whence  they  came. 

One  may  be  responsible  for  the  acts  of  a  servant  in  the  line  of  his  employ- 
ment; but  there  must  be  proof  showing  that  the  person  who  did  the  act  was 
the  servant  of  the  person  charged.  The  plaintiff  says  that  this  action  is  not 
based  on  defendant's  negligence,  but  on  bis  wrongful  act.  Then  it  should 
not  be  left  to  the  jury  to  guess  that  the  defendant  must  have  told  Ira  to  re- 
move the  banking,  or  to  guess  that  defendant  must  have  seen  and  known  of 
the  placing  the  banking  in  the  street,  and  must  have  known  that  it  came  from 
his  house.  There  appears  to  have  been  a  house  on  each  side  of  defendant's. 
It  does  not  appear  that  there  was  not  similar  banking  around  those  houses. 
There  was  no  proof  of  anything  done  by  Ira,  prior  to  the  removing  of  the 
banking,  which  tended  to  show  that  he  was  a  servant  of  the  defendant,  for 
whose  acts  defendant  would  be  liable;  and  it  is  not  shown  that  that  removal 
was  by  defendant's  direction.  We  think  the  judgment  should  be  affirmed, 
with  costs. 

Lanson  and  Ingalls,  JJ.,  concur. 
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Miller  d.  Magieb. 
(Supreme  Courts  General  Term,  Third  Department    July  2, 1888.) 

1.  Powers— NoTB  Executed  under—Patmbnt  to  Bar  Limitation. 

A  power  of  attorney  glyen  in  1869,  authorizing  the  making  and  glrlng  of  a  prom- 
issory note,  does  not  authorize  a  payment  of  one  dollar  on  the  note  in  1881,  to  bar 
the  running  of  the  statute  of  limitations. 

2.  Limitation  of  Actions— Part  Payment— Axjthoritt  to  Make. 

A  letter,  in  1878,  referring  to  certain  payments  which  should  have  been  made  by 
a  third  person  on  defendant's  note,  does  not  prove  that  the  third  person  was  au- 
thorized, in  1881,  to  make  a  payment  to  revive  defendant's  liability  on  the  note. 
8.  Same— Aoknowlbdombnt— Life  Insurance  Polict,  to  Secure. 

Defendant,  in  1866,  assigned  plaintlif  a  life  insurance  policy  to  secure  his  notes 
held  by  plalntifP,  and  regularly  thereafter  paid  the  premiums,  sending  the  receipts 
to  plaintiff  annually.  Held  that,  as  the  giving  the  security  was  a  renewal  of  the 
debt  for  six  years  from  the  time  it  was  given,  the  delivery  of  the  renewal  oertifl- 
cates  had  the  same  effect,  and  was  an  unequivocal  acknowledgment  of  the  debt, 
and  promise  to  pay  it.^ 
4.  Pledob— Life  Insurance  Policy — Sale. 

Where  a  policy  of  life  insurance  is  assigned  to  a  holder  of  a  note  for  security,  be 
cannot  sell  the  same,  but  can  reimburse  himself,  when  it  beoomee  due,  for  whatever 
balance  may  be  unpaid  on  the  note.* 

Appeal  from  circuit  court,  Albany  county;  Edwards^  Justice. 

Martin  M.  Miller  sued  Irving  Mi^ee  on  three  promissory  notes.  The  case 
was  heard  by  the  court  without  a  jury,  and  the  following  opinion  rendered: 

''Edwards,  J.  This  action  is  brought  on  three  promissory  notes :  one  made 
by  Abram  Magee,  Arthur  Magee,  and  Irving  Magee,  dated  April  1, 1869, 
payable,  one  year  aft«r  date,  to  M.  M.  Miller,  or  bearer,  for  $1,200,  with  in- 
terest; one  made  by  Abram  Magee  and  Irving  Magee,  dated  January  11, 1866, 
payable,  one  year  after  date,  to  Martin  M.  Miller,  or  bearer,  for  S1,000,  with 
interest;  the  other  made  by  Siivernall  &  Magee,  Adam  Silvernail  and  William 
E.  Magee,  dated  February  14,  1867,  payable  on  April  1,  1868,  to  Martin  M. 
Miller,  or  bearer,  for  $1,700,  with  interest.  On  the  last-named  note  the  de- 
fendant was  not  originally  liable  as  maker,  or  otherwise;  and,  having  never 
since  promised  in  writing  to  pay  it,  it  is  clear  that  he  cannot  be  personally 
charged  with  its  payment.  As  to  whether  or  not  the  plaintiff  can  hold  the 
life  insurance  policy  hereinafter  mentioned  as  security  for  the  payment  of 
this  note,  it  is  not  necessary  now  to  decide.  The  interest  on  the  other  two 
notes  was  regularly  paid  by  Abram  Magee,  one  of  the  makers,  to  April  1, 
1876,  and  he  also  paid  one  dollar  of  principal  on  each  of  them  on  July  9, 1881. 
More  than  six  years  haying  elapsed  between  the  maturity  of  each  of  these 
notes  and  the  commencement  of  the  action,  on  March  17,  1887,  the  defense 
of  the  statute  of  limitations,  interposed  in  the  answer  of  the  defendant,  will 
defeat  the  plaintiff's  recovery,  unless  the  defendant  has  done  something  wliich 
will  arrest  the  operation  of  that  statute.  The  plaintiff  contends  that,  in  mak- 
ing the  payment  of  one  dollar  on  each  note,  the  only  payment  which  could 
save  it  from  the  statute,  Abram  was  the  agent  of  the  defendant  But  there 
is  no  evidence  of  such  agency.  It  is  well  settled  that  agency  cannot  be  im- 
plied from  their  relation  to  the  note.  It  must  be  established  as  a  fact  by 
plain  and  clear  proof.  The  plaintiff's  evidence  of  the  agency  of  Abram  to 
make  these  payments  for  defendant  are  Exhibits  D  and  G.  The  former  is  a 
power  of  attorney  by  defendant  to  Abram,  dated  March  23,  1869,  authorizing 
him  to  make  and  give  a  promissory  note.  Its  effect  must  be  limited  to  the 
special  purpose  for  which  it  was  given.  It  is  impossible  to  spell  out  any  au- 
thority in  this  to  make  the  dollar  payments  of  July  9,  1881.    Exhibit  Q  ia  a 

^As  to  what  is  a  sufficient  acknowledCTient  or  new  promise  to  stop  the  running  of  the 
Btatute  of  limitations,  see  Pracht  v.  MoNee,  (Elan.)  18  Pac.  Rep.  926,  and  note. 

*  See  as  to  the  sale  of  a  pledge  by  the  pledgee,  Downer  v.  Whittler,  (Mass.)  11  N.  B. 
Bep.  585,  and  note. 
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letter  ftom  defendant  to  plaintiff,  dated  January  11»  1878,  and  the  only  part 
of  it  referring  to  any  payments  by  Abram  on  the  notes  is  as  follows:  « I  have 
before  told  you  that  I  directed  him  [Abram]  to  use  what  was  due  me  in  fath- 
er's estate  for  paying  the  notes  that  had  my  name  to  them,  which  he  did  not 
do.  I  do  not  know  whose  fault  it  is.  It  surely  isn't  mine.  But  that  can't 
be  changed  now.'  This  clearly  refers  to  some  payments  which  were  to  have 
been  made  in  the  past,  and  not  to  any  payment  of  one  dollar  to  be  made  two 
and  a  half  years  thereafter  for  the  purpose  of  reviving  liabilities  on  the  notes. 
It  does  not  prove  that  this  particular  payment  was  authorized  by  defendant. 
*A  payment  which  is  to  operate  as  an  acknowledgment  must  be  made  by  the 
debtor  or  his  authorized  agent;  that  is,  an  agent  having  authority  to  make  a 
new  promise,  or  to  perform  for  the  party  the  very  act  which  is  to  be  the  evi- 
dence of  a  new  promise.'  Littl^ld  v.  Littlefleld,  91  N.  Y.  203.  In  respect 
to  this  letter  of  January  11, 1878,  and  also  defendant's  letter  of  May  25, 1880, 
to  the  plaintiff,  it  is  sufficient  to  say  that,  assuming  them  to  contain  such  ad- 
missions of  defendant's  indebtedness  on  the  notes  that  a  willingness  or  prom- 
ise to  pay  may  be  fairly  implied,  as  is  claimed  by  plaintiff's  counsel,  more 
than  six  years  thereafter  elapsed  before  the  commencement  of  the  action,  and 
such  promise  is  therefore  of  no  avail.  The  claim  that  defendant's  expres- 
sions of  opinion  in  his  letter  of  May  25, 1880,  in  respect  to  the  legal  effect  of 
his  acts  on  the  statute  of  limitations,  estop  him  from  interposing  the  statute, 
is  clearly  untenable. 

'*  Another  question  in  the  case  relates  to  the  effect  of  the  assignment  of  the 
life  insurance  policy.  By  an  instrument  in  writing  dated  September  21, 1869, 
the  defendant  assigned  to  the  plaintiff  a  policy  issued  by  the  Connecticut 
Mutual  Life  Insurance  Company,  dated  April  27,  1866,  on  the  life  of  defend- 
ant, whereby,  in  consideration  of  the  annual  premiums  to  be  paid,  the  com- 
pany agreed  to  pay  ^2.500  to  the  personal  representatives  or  assigns  of  the 
defendant  90  days  after  proof  of  his  death.  Although  the  language  of  this 
assignment  is.somewhat  obscure,  I  think,  when  read  in  the  light  of  the  evi- 
dence, the  policy  was  assigned  as  further  security  to  the  notes  in  suit.  The 
premiums  on  this  policy  have  been  regularly  paid  by  the  defendant  to  the 
present  time,  and  these  renewal  receipts  therefor,  down  to  and  including  the 
one  for  1885,  16  in  number,  have  been  annually  sent  by  the  defendant  to 
the  plaintiff,  to  whom  the  policy  also  was  delivered  by  the  defendant  at  the 
time  of  the  assignment.  I  think  this  is  such  an  acknowledgment  of  defend- 
ant's indebtedness  to  plaintiff  on  the  first  two  named  notes  as  will  save  them 
from  the  operation  of  the  statutes.  Originally,  any  admission  of  a  debt  which 
Implied  a  willingness  or  promise  to  pay  it  revived  the  debt.  To  close  the 
door  against  frequent  perjury  in  such  cases,  a  statute  was  enacted  requiring 
that  the  acknowledgment  or  promise  to  continue  or  revive  a  debt  should  be 
in  writing,  but  this  statute,  of  which  section  395  of  the  Code  is  a  substantial 
re-f^naetment,  especially  provided  that  it  should  not  alter  the  effect  of  a  pay- 
ment of  principal  or  interest.  The  reason  for  this  exception  in  respect  to  a 
payment  is  that  payment  of  a  part  of  a  debt  is  such  an  unequivocal  acknowl- 
edgment of  the  debt,  and  promise  to  pay  the  remainder,  that  it  is  not  subject 
to  the  misconstruction  of  mere  words  prolific  of  the  perjury  which  the  statute 
was  designed  to  prevent.  The  payment  is  an  acknowledgment,  or  new  prom- 
ise, supported  by  the  original  consideration,  which  revives  the  debt  from  the 
time  of  such  payment.  The  effect  of  a  part  payment  to  renew  the  debt  re- 
sults solely  from  the  decisions  of  the  courts,  and  depends  wholly  upon  the  reiv- 
sons  of  those  decisions.  Harper  v.  Fairley,  53  N.  T.  444.  The  delivery  by 
a  debtor  to  a  creditor  of  the  note,  bill,  or  other  obligations  of  a  third  person 
as  collateral  security  is  as  much  of  an  acknowledgment  as  a  payment  is,  and  is 
equally  effectual  to  suspend  the  operation  of  the  statute  of  limitations.  Smith 
V.  Ryan,  7  Jones  & 8. 489,  affirmed  66  N.  Y.  352;  Harper  v.  Fairley,  53  N.  Y. 
442;  Acker  v.  Acker,  81  N.  Y.  143.    The  reason  is  that  <the  act  is  of  the 
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same  character,  and  equally  unequivocal,  as  payment  In  fact.'  Smith  v. 
Ryan,  6(j  N.  Y.  355.  The  policy  of  Insurance  is  not  a  contract  of  indem- 
nity, but  an  absolute  obligation  on  the  part  of  the  insurers  to  pay  $2,500  on 
the  happening  of  an  event  certain,  viz.,  the  death  of  the  insured,  providing, 
however,  the  premiums  are  annually  paid.  The  delivery  of  this  policy  by  de- 
fendant to  plaintiff  as  collateral  security  was  a  renewal  of  the  debt  for  six 
years  from  the  time  of  the  delivery,  which  was  in  law  a  new  promise.  Smith 
V.  Ryan,  and  other  cases,  supra.  We  are  of  the  opinion  that,  within  the 
reasons  of  the  rule,  the  delivery  of  the  renewal  certificates  by  the  defendant 
to  the  plaintiff  had  the  same  effect  upon  the  statute  of  limitations  as  the  de- 
livery of  the  policy.  The  premiums  have  been  regularly  paid  by  defendant 
to  the  present  time,  and  the  receipts  or  certificates  therefor  have  been  regu- 
larly delivered  by  him  to  the  plaintiff  down  to  and  including  the  one  for  1^5. 
One  of  the  express  conditions  of  the  policy  is  that  it  shall  cease  by  reason  of 
the  non-payment  of  the  premiums  in  any  year,  and  it  further  provides  that 
the  only  evidence  to  the  holder  of  the  policy  of  the  payment  of  the  premium 
is  a  certificate  of  renewal,  signed  by  the  secretary  of  the  company.  Those 
certificates  of  renewal  state  that  the  policy  is  continued  in  force  for  one  year 
from  the  date  thereof.  The  payment  of  those  premiams  by  the  defendant  was 
for  the  benefit  of  the  plaintiff,  and  the  delivery  of  the  renewal  certificates  was 
as  unequivocal  an  acknowledgment  of  the  indebtedness  and  promise  to  pay 
as  was  the  delivery  of  the  policy  thereof.  The  only  theory  upon  which  the 
delivery  of  the  policy  saves  the  operation  of  the  statutes  is  that  the  debtor,  by 
such  an  act,  acknowledges  the  debt,  and  evinces  a  willingness  to  pay.  What 
other  possible  significance  can  attach  to  the  act  of  delivering  the  renewsd  cer- 
tificates? The  one  is  as  clearly  within  the  reason  of  the  rule  as  the  other. 
If  it  were  necessary  to  seek  further  for  the  debtor's  purpose,  some  light  would 
be  shed  upon  it  by  his  letter  of  May  25, 1880,  to  plaintiff,  wherein  he  says: 
*  I  think,  though,  that  my  keeping  up  the  insurance  as  your  security  would 
hold  me  on  the  notes  all  right.'  For  these  reasons  we  are  of  the  opinion  that 
the  two  notes  first  mentioned  were  subsisting  liabilities  of  defendant  when 
this  action  was  commenced,  and  that  the  plaintiff  is  entitled  to  judgment 
against  him  for  the  amounts  unpaid  thereon." 

"But  the  plaintiff  also  asks  that  an  absolute  assignment  of  the  policy  may 
be  decreed,  and  that  he  may  be  authorized  to  sell  and  dispose  of  it.  We  know 
of  no  such  power  or  practice,  and  have.not  been  referred  by  him  to  any.  If 
such  power  existed,  the  pleadings,  parties,  and  proofs  herein  are  insufficient 
to  warrant  its  exercise.  The  insurance  policy  is  a  chose  in  action.  It  is  of 
the  same  nature  as  a  note,  bond,  or  obligation  to  pay  money  not  yet  matured. 
The  transfer  of  such  securities  as  collateral  to  a  debt  is  a  pledge;  and,  unless 
there  is  express  authority  given  by  the  pledgeor  so  to  do,  the  pledgee  cannot 
sell  them,  but  must  resort  to  their  collection  when  due.  That  is  the  import 
of  the  contract  between  pledgeor  and  pledgee.  Wheeler  v.  NewbotUd,  16  N. 
Y  392;  Haskina  y.  Kelly,  1  Eob.  rN.  Y.)  160.  The  contract  between  de- 
fendant and  plaintiff,  as  the  law  will  apply,  was  that  the  plaintiff  should  re- 
imburse himself  out  of  the  proceeds  of  the  policy,  when  due,  so  far  as  the 
debt  which  it  was  intended  to  secure  should  then  remain  unpaid.  Besides, 
this  fully  protects  the  plaintiff, — at  least  as  fully  as  it  wiis  ever  designed  to. 
He  cannot  obtain  any  greater  rights  than  the  contract  gave  to  him.  He  can 
continue  to  hold  the  policy  as  security.  If  the  defendant  neglects  or  refuses 
to  pay  the  premiums,  the  plaintiff  can  do  so.  The  money  judgment  obtained 
by  plaintiff  against  defendant  herein  may  be  collected.  There  is  no  evidence 
that  defendant  is  insolvent.  It  may  be  that  plaintiff's  debt  against  the  de- 
fendant will  be  barred  by  the  statute  of  limitations  when  the  policy  matures, 
but  the  plaintiff  can  still  collect  the  amount  due  on  the  policy.  Kotwith- 
standing  the  statute  has  run  against  the  debt,  the  defendant's  representatives 
cannot  receive  the  policy  back  from  the  plaintiff  without  paying  the  debt 
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which  the  policy  was  given  to  secure.    Jonee  y.  Bank^  6  Rob.  (N.  Y.)  162. 
The  plaiutUQF  should  haye  judgment  fbr  amount  of  the  two  notes,  with  costs.*' 

Argued  before  Lbarmsd,  P.  J.»  and  Landon  and  lNaAi.LS>  JJ. 

John  Cadman^  for  appellant.    JB,  R.  Harder^  for  respondent. 

Ingai«L6»  J.  An  examination  of  this  case  has  led  us  to  the  conclusion  that 
the  same  was  correctly  decided  at^tbe  circuit,  both  in  regard  to  the  merits 
and  the  law  applied  thereto.  The  opinion  of  the  learned  justice,  delivered 
upon  the  decision,  seems  to  contain  all  which  is  necessary  to  be  said  in  dispos- 
ing of  the  appeal.    The  judgment  should  be  affirmed,  with  costs. 


Maders  v.  Lawbenob. 
{Suvrtme  CovH,  Genercd  Term,  Third  DepaaimenU   July  2, 1888.) 

1.  Sbt-Ofp  Ajsm  CoiJHTOB^I^LAiM— Action  fob  Psiob  ov  (Joods—Bbbach  of  Wabbantt. 

In  an  action  on  a  promissory  note  given  for  the  difference  due  plaintiff  on  an  ex- 
change of  horses,  damage  for  breach  of  plaintiff^s  warranty  of  his  horse  Is  a  proper 
counter-claim  under  Code  Civil  Proc.  N.  Y.  S  501,  subd.  1,  providing  that  a  counter- 
claim must  be  a  cause  of  action  **  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  olaim,  or  oonneoted  with  the 
subject  of  the  action. "  ^ 

2.  Same— Bbbach  of  WABBAirrr— Limitation. 

It  appeared  that  more  than  six  years  had  elapsed  since  the  warranty  was  made, 
bat  that  the  statute  of  limitations  had  not  run  on  the  note.  Held  that,  while  de- 
fendant's right  to  maintain  an  independent  action  for  such  damage  was  barred,  the 
same  might  nevertheless  be  interposed  as  a  counter-claim  to  such  note. 

8.  SaLB—WaBBAHTT— SUFFIOIBNCT  OF  EVIDENCE. 

Defendant  testified  that  plaintiff  warranted  the  horse,  and  the  evidence  showed 
that  he  became  worthless  m  consequence  of  the  defects  complained  of.  Plaintiff 
denied  the  warranty.    Held,  that  the  evidence  warranted  a  verdict  for  defendant. 

Appeal  from  Essex  county  court. 

Action  by  George  Maders  against  Zachariah  Lawrence  on  a  promissory 
note.  Judgment  for  defendant.  Plaintiff  appeals.  Code  Civil  Proc.  N.  Y. 
provides  that  a  counter-claim  must  be  a  cause  of  action  "arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action." 

Argued  before  Learned,  P.  J.»  and  Landon  and  Inoalls,  JJ. 

T,  A,  Ratoct  for  appellant.    T,  F.  Conway ^  for  respondent. 

INGALLS,  J.  This  action  was  commenced  in  justice's  court,  and  the  plain- 
tiff complained  upon  a  promissory  note,  of  which  the  following  is  a  copy: 

"  AusABLB  Forks,  N.  Y.,  August  25,  1879. 
^Six  months  from  date»  for  value  received,  I  promise  to  pay  George  Maders 
fifteen  dollars,  with  interest. 

his 
"Zaohartah    X    Lawrence. 
mark. 
"Witness:  J.  S.  Dwyer.** 

By  an  amended  answer,  the  defendant  (1)  denied  the  complaint,  and  each 
and  every  allegation  thereof.  (2)  By  way  of  counter-claim,  stated,  in  sub- 
stance, that  the  plaintiff  and  defendant  exchanged  horses,  and  that  the  note 
in  question  was  given  by  the  defendant  to  the  plaintiff  as  the  difference  be- 
tween the  horses;  that  at  the  trade  the  plaintiff  warranted  his  horse  to  be 
perfectly  sound,  and  very  valuable;  that  the  horse  proved  to  be  unsound,  viz., 
had  the  heaves,  was  lame,  and  of  little  or  no  value.  (3)  For  a  third  answer 
or  defense  the  defendant  alleged  that  the  note  mentioned  in  the  complaint  was 
wholly  without  consideration,  and  void.  Upon  the  trial  the  parties  were  wit- 
nesses, and  the  defendant  stated  the  warranty  substantially  as  alleged  in  the 

>  On  the  subject  of  what  may  be  pleaded  as  a  counter-claim,  see  Lapham  v.  Osborne, 
(Neb.)  18  Pac.  Kep.  881,  and  note. 
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answer,  and  the  plaintiff  denied  that  be  warranted  the  horse.  Evidenoe  was 
produced  to  the  effect,  by  the  defendant,  that  the  horse  which  he  received 
from  the  plaintiff  upon  the  exchange  became  worthless  in  consequence  of  the 
defects  of  which  he  complained.  The  jury  rendered  a  verdict  in  favor  of  the 
defendant,  of  no  cause  of  action.  We  are  satisfied  that  the  evidence  justified 
the  verdict. 

It  is  contended  by  the  appellant  that,  as  the  defendant  had  an  immediate 
right  of  action  upon  the  warranty,  and  more  than  six  years  having  elapsed 
from  the  making  of  the  contract  and  the  commencement  of  this  action,  the 
statute  of  limitations  constituted  a  bar  to  the  defendant's  counter-claim,  based 
upon  such  pretended  warranty.  This  presents  the  material  question  upon 
this  appeal.  As  between  the  parties  to  this  action,  the  giving  of  the  promis- 
sory note  in  suit  constituted  but  part  of  the  transaction,  as  the  contract  which 
gave  rise  to  such  note  also  included  the  warranty  in  question,  and  the  de- 
fendant was  at  liberty  to  assert  the  breach  of  such  warranty,  with  an  allega- 
tion of  damages  in  consequence  thereof  as  a  counter-claim.  Code  Civil  Proc. 
§  501,  subd.  1;  Farrell  v.  Krone,  2A  Wkly.  Dig.  89;  Hopkins  v.  Lane.  87  N. 
Y.  501.  The  case  last  cited  supports  the  proposition,  although  the  doctrine 
was  not  then  appli(*d  on  account  of  a  defect  of  parties. 

In  the  case  at  bar  the  plaintiff  asserted  the  note  as  a  valid  cause  of  action, 
based  upon  an  adequate  consideration,  and  the  defendant  assailed  the  same 
upon  the  ground  that  in  the  contract,  and  as  a  part  thereof,  the  plaintiff  war- 
ranted his  horse  to  be  perfectly  sound  and  very  valuable,  when  in  fact  he  was 
unsound  and  worthless;  and  the  defendant  insisted  upon  the  damages  arising 
from  such  breach  of  warranty  as  a  defense  to  said  note.  The  plaintiff,  by 
commencing  such  action  upon  the  note,  invited  any  valid  defense  which  the 
defendant  had,  arising  from  the  transaction  which  originated  the  note,  and 
which  legitimately  assailed  the  consideration  thereof.  We  think  the  practical 
effect  of  asserting  such  note  by  the  plaintiff  was  to  give  efficacy  to  the  de- 
fense of  the  defendant  by  way  of  counter-claim,  or,  at  least,  as  a  defense  to 
the  extent  of  the  note,  by  defeating  the  consideration  thereof.  It  would  seem 
unreasonable  and  unjust  to  allow  the  plaintiff,  under  the  circumstances,  to 
delay  an  action  upon  the  note  until  after  six  years  from  the  giving  thereof, 
and  then  assert  the  same,  and  defeat  the  defendant's  claim  or  defense  upon 
the  ground  that  the  statute  of  limitations  barred  such  defense.  We  do  not 
think  the  law  necessitates  such  a  result.  If  the  defendant  had  commenced  an 
action  upon  the  warranty,  doubtless  such  statute  would  have  barred  a  recov- 
ery;  but  we  conclude  that  a  very  different  rule  obtains  when  the  plaintiff  as- 
serts a  cause  of  action  as  to  which  such  statute  has  not  attached,  and  the  de- 
fense is  merely  resorted  to  as  an  attack  upon  the  consideration  of  the  obliga- 
tion which  is  the  subject  of  the  action,  and  arising  from  the  same  transaction. 
Such  defense  is  resorted  to  by  the  defendant  as  a  shield,  and  not  as  a  sword. 
By  prosecuting  the  note,  the  plaintiff,  in  effect,  asserts  that  the  same  had  a 
good  and  adequate  consideration  to  support  it,  and  the  defendant,  by  inter- 
posing the  defense,  denies  such  consideration;  thus  accepting  and  meeting 
the  issue  in  that  respect  tendered  by  the  plaintiff.  Again,  the  case  fails  to 
show  that  any  such  question  was  insisted  upon  at  the  trial,  but,  on  the  con- 
trary, the  case  was  tried  upon  the  merits,  and  the  plaintiff  was  defeated,  and 
it  seems  quite  apparent  that  substantial  justice  was  administered  in  the  jus- 
tice's court,  and  the  county  court  has  given  its  approval  of  such  proceedings. 
It  is  but  reasonable  to  require  parties  who  litigate  in  the  justice's  court  to 
fairly  raise  the  questions  upon  which  they  rely,  and  not  to  conceal  them,  and 
seek  upon  appeal  to  take  advantage  thereof,  to  the  prejudice  of  the  adverse 
party.  We  conclude  that  no  error  has  been  committed  which  requires  us  to 
reverse  the  judgment,  and  the  same  is  therefore  affirmed^  with  costs. 

Learned,  F.  J.,  and  Landon,  J.,  concur. 
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DOWDEN  D.  OALYIK  0^  oJ. 
{Common  Plea9  of  New  York  City  cmd  County,  Qenerdl  Term,    June  38, 1888.) 
Negotiable  Instruments— Taking  Up  Formeb  Note— Accommodation  Pajpbr. 

Where  defendants,  whose  names  had  been  signed  to  a  note  without  authority, 
frave  the  payee  a  new  note  in  place  of  the  old,  at  the  latter's  request,  the  quesiion 
whether  the  new  note  was  an  accommodation  note,  or  was  given  because  defend- 
ants did  not  dispute  their  liability  on  the  former  note,  was  for  the  jury. 

Appeal  from  trial  term. 

Action  on  a  promissory  note,  brought  by  George  A.  Dowden  against  John 
Calvin  and  Thomas  Wright.  The  court  directed  a  verdict  for  plaintiff,  and 
defendants  appeaL  The  defendants  carried  on  business  under  the  name  of 
Calvin  &  Wright,  and  employed  one  Louis  La  Farge  as  their  book-keeper, 
giving  him  power  to  sign  checks  on  the  bank-account  onlj  Plaintiff  lent 
La  Farge  various  sums  of  money,  which  he  claimed  to  have  believed  vrere 
used  in  defendants'  business,  and  the  note  in  question  was  given  for  part  of 
the  money  so  lent.  La  Farge  had  represented  to  him  that  he  was  the  owner 
of  the  business,  and  was  carrying  it  on  in  the  name  of  Calvin  &  Wright,  who 
were  only  his  employes.  The  note  was  given  without  the  knowledge  of 
Calvin  &  Wright.  La  Farge  soon  after  died,  and  during  his  last  illness  plain- 
tiff- first  learned  that  the  note  was  given  without  authority.  He  then  re- 
quested defendants  to  give  him  a  new  note  to  take  up  the  former,  which  he 
bad  discounted,  and  save  his  credit  at  the  bank.  Defendants  consented,  and 
executed  the  note  in  suit. 

Argued  before  Van  Hoesen  and  Allen,  JJ. 

William  B,  Ellison,  for  appellants.    Herman  Kohhe,  for  respondent. 

Per  Cxtriam.  If  the  note  in  suit  was  given  for  the  accommodation  of 
Dowden,  (and  we  think  the  jury  might  reasonablj  have  drawn  that  conclu- 
sion from  the  testimony.)  he  cannot  recover  upon  it.  Whether  the  note  was 
an  accommodation  note,  or  whether  it  was  given  because  the  defendants  did 
not  dispute  their  legal  liability  upon  the  former  note  that  was  signed  in  their 
names  by  La  Farge,  is  the  question  that  ought  to  have  been  submitted  to  the 
the  jury.  It  was,  in  our  opinion,  an  error  to  direct  a  verdict.  There  is  no 
question  of  usury  in  the  case.  Judgment  reversed,  and  a  new  trial  ordered* 
with  costs  to  abide  the  event. 


In  re  Danzig. 
{Common  Pleas  of  New  York  City  and  Conmty,  General  Term.    May  11, 1888.) 

ASUGNMBST  TOR  BENEFIT  OF  CREDITORS — ^MISCONDUCT  OF  ASSIGNEES — RiGHT  TO  PeE8. 

An  assignee  who  has  been  removed  for  misconduct  inofftoe,  whatever  maybe  the 
degree  of  misconduct,  Is  not  entitled  to  commissions. 

Appeal  from  special  term;  Allen,  Judge. 

Appeal  by  Danzig,  the  assignee,  from  an  order  depriving  him  of  his  stat- 
utory commissions. 
Richard  S.  Netvcomhe  and  Leopold  Wallach,  for  appellant. 

Per  Curiam.  The  distinction  between  the  authorities  relied  upon  by  the 
appellant  and  the  case  at  bar  is  that,  in  the  latter  case,  the  assignee  has  been 
absolutely  removed.  In  the  former  cases  the  assignee  was  not  removed,  but 
was  left  to  carry  out  the  trust  imposed,  but  was  denied  an  allowance  of  com- 
missions upon  all  transactions  in  sibuse  of  the  trust.  That  seems  to  be  the 
distinction.  Therefore  the  rulifig  in  the  Gomprecht  Case,  decided  by  this 
court,  and  affirmed  by  the  court  of  appeals,  (102  N.  Y.  741,)  is  applicable. 
There  was  an  absolute  removal,  and  we  quote:  "Misconduct  in  assignees 
canBot  be  graduated  and  qualified  so  that  in  case  of  removal  we  may  give 
v.2N.Y.s.no.6 — 11 
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commissions  to  one  assignee  and  withhold  them  from  another;  and  it  may 
now  be  safely  asserted  to  be  the  law  in  this  state  that  an  assignee  who  has 
been  removed  for  misconduct  in  office,  whatever  may  be  the  degree  of  mis- 
conduct»  is  not  entitled  to  commissions."  That  is  tea  a4judicatat  and  was 
so  held  in  the  matter  of  Wolf  and  of  Hyman,  and  reaffirmed  in  the  Oomprecht 
Ccue,  If  your  position  were  correct,  there  would  be  no  reason  why  two  com- 
missions should  not  be  allowed  in  this  case.  If  Danzig  was  entitled  to  a  pro 
rata  share,  the  party  wlio  succeeded  him  would  also  be  entitled  to  his  com- 
mission, and  this  the  courts  are  not  disposed  to  allow.  The  simple  fact  is 
that  he  was  removed  from  his  position.  This  ap|)eal  is  from  a  denial  of  the 
motion  for  an  allowance,  and  we  think  that  question  has  been  decided  in  the 
court  of  last  resort,  in  the  Qomprecht  Case.  The  order  appealed  from,  there- 
fore, is  affirmed. 


National  Bank  of  West  Troy  v.  Levy  et  al. 

{Supreme  Cawrt^  Qefneral  Terrn^  Third  Department    July  2, 1888.) 

Fbauduuent  Convbtancbs— Actions  to  Set  Aside— Administrators. 

A  creditor  having  a  judgment  against  the  administratrix,  upon  which  no  execu- 
tion has  issued,  cannot  maintain  an  action  to  set  aside  as  fraudulent  a  mortgage 
executed  by  the  intestate  conveying  land  in  aoounty  in  which  his  judgment  was  not 
rendered  or  docketed,  though  the  administratrix  refuses  to  bring  such  action.    . 

Appeal  from  judgment  on  report  of  referee. 

The  National  Bank  of  West  Troy  brought  an  action  against  Margaret  Levy, 
executrix,  etc.,  of  Bernard  Levy,  and  Catharine  Ryan,  administratrix  of  the 
estate  of  Michael  Ryan,  to  set  aside  a  mortgage  executed  by  Ryan  to  Levy, 
as  being  in  fraud  of  the  rights  of  creditors.  In  accordance  with  the  report 
of  the  referee,  judgment  was  rendered  in  favor  of  plaintiff,  and  defendants 
appealed. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

jy.  C.  Moak,  for  appellants.     E,  L,  Fursman^  for  respondent. 

Ingalls,  J.  This  action  was  brought  by  the  plaintiff  in  its  own  behalt 
and  as  well  on  behalf  of  all  the  other  creditors  of  the  estate  of  Michael  Ryan, 
deceased,  similarly  situated  with  the  plaintiff,  who  might  choose  to  come  in 
and  contribute  to  the  expense  of  the  prosecution  of  the  action,  and  avail 
themselves  of  the  benefits  of  the  same.  The  purpose  of  the  action  was  to 
have  declared  fraudulent  and  void  a  mortgage  purporting  to  have  been  exe- 
cuted by  said  Patrick  Ryan,  of  West  Troy,  in  the  county  of  Albany,  to  said 
Bernard  Levy,  to  secure  the  payment  of  $5,000,  which  mortgage  was  dated 
May  II.  1872,  and  recorded  in  the  clerk's  office  of  Albany  county.  May  23, 
1877,  in  Liber  265  of  Mortgages,  p.  463,  etc.  The  mortgage  embraced  certain 
lands  situated  in  the  said  village  of  West  Troy.  The  mortgagor  and  mort- 
gagee were  both  dead  at  the  time  of  the  commencement  of  this  action.  The 
plaintilt  commenced,  and  prosecuted  to  judgment,  an  action  against  the  said 
Catharine  Ryan,  as  admiuisti'atrix  of  Patrick  Ryan,  deceased,  upon  certain 
promissory  notes  executed  by  said  Patrick  Ryan,  which  were  held  and  owned 
by  the  plaintiff.  Judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
said  Catharine  Ryan,  as  administratrix,  for  $3,126.19  damages,  and  $217.24 
costs,  December  8,  1877,  and  entered  in  the  county  of  Rensselaer,  but  was 
not  docketed  in  the  county  of  Albany,  where  the  premises  described  in  mort- 
gage were  situated.  Mo  execution  was  issued  and  returned  in  any  form  pre- 
vious to  the  commencement  of  this  action.  The  prayer  for  relief,  as  stated  in 
the  complaint  herein,  is  as  follows:  ''Wherefore  this  plaintiff  demands  judg- 
ment herein  that  the  said  mortgage  be  adjudged  and  declared  fraudulent  ami 
void,  and  that  the  same  be  canceled  and  discharged  of  recoixl,  and  that  the 
said  defendant  Bernard  Levy  be  directed  and  decreed  to  execute,  duly  a<> 
knowledge,  and  deliver  to  this  plaintiff  a  proper  satisfaction  of  the  said  mort- 
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gage»  and  authorize  and  empower  the  clerk  of  the  said  county  to  satisfy  and 
discharge  the  same  of  record;  that  the  said  real  estate  be  adjudged  to  be  sold, 
and  the  proceeds  arising  from  such  sale  be  applied  to  the  payment  of  the  un- 
secured debts  of  the  estate  of  the  said  Michael  Byan,  deceased,  including  the 
said  debt  and  judgment  of  this  plaintiff,  and  the  costs  and  expenses  of  this 
action,  so  far  as  the  same  may  be  required  for  that  purpose;  and  that  the  bal- 
ance of  the  proceeds  of  said  sale  be  disposed  of  according  to  Jaw;  and  that 
this  plaintiff  may  have  such  other  and  further  relief  and  judgment  in  the 
premises  as  may  be  just. " 

The  plaintiff,  through  its  counsel,  "  requested  the  defendant  Catharine  Ryan, 
as  the  administratrix  of  Michael  Ryan,  deceased,  to  institute  an  action,  at  the 
plaintiff's  expense,  to  set  aside  the  said  mortgage  as  fraudulent  and  void  as 
against  the  judgment  of  the  plaintiff,  which  she  refused  to  do,  and  she  also 
declined  to  allow  an  action  to  be  commenced  and  prosecuted  in  her  name  by 
tlie  plaintiff  for  that  purpose.  Immediately  after  the  opening  of  the  case  by 
the  plaintiff's  counsel  before  the  referee,  the  defendants'  counsel  made  a 
motion  to  dismiss  the  complaint  upon  the  following  grounds:  ** First  The 
complaint  shows  no  cause  of  action  against  the  defendants,  or  either  of  them. 
Second.  The  complaint  does  not  show  that  any  execution  has  been  issued  on 
the  alleged  judgment  against  defendant  Catharine  Ryan,  as  administratrix,  or 
that  any  such  execution  has  been  returned  wholly  or  in  part  unsatisfied. 
Third,  The  complaint  does  not  show  the  recovery  of  any  judgment  against 
Michael  Ryan,  or  that  any  execution  has  been  issued  thereon,  and  returned 
wholly  or  in  part  unsatisfied.  Fourth.  The  heirs  of  Michael  Ryan  are  not 
made  parties  defendant  herein.  Motion  den  ied ,  and  defendant  Levy  excepts. " 
The  motion,  upon  the  same  grounds,  was  renewed  by  the  defendants'  coun- 
sel at  the  conclusion  of  the  evidence,  and  was  again  denied.  The  referee, 
upon  the  facts  stated  in  his  report,  found  and  decided  as  conclusion  of  law  as 
follows:  "(1)  That  said  alleged  mortgage  is  void ;  (2)  that  the  plaintiff  is  en- 
titled to  a  judgment  that  said  alleged  mortgage  is  void  and  of  no  effect,  and 
directing  that  the  same  be  canceled  and  discharged  of  record."  Judgment 
was  accordingly  entered  by  the  plaintiff.  We  have  reached  the  conclusion 
that  the  complaint  should  have  been  dismissed  by  the  referee  upon  the  ground 
that  no  judgment  had  been  entered  or  docketed  in  the  county  of  Albany, 
where  the  real  estate  is  situated,  and  no  execution  has  been  issued  and  re- 
turned upon  any  judgment  against  the  said  Michael  Ryan  in  his  life-time,  or 
against  the  said  Catharine  Ryan,  as  administratrix  or  otherwise,  previous  to 
the  commencement  of  this  action.  Such  defect  in  the  plaintiff's  case  we  deem 
fatal  to  the  recovery  herein.  This  question  was  subsUmtially  covered  by  the 
decision  of  this  court  at  the  last  May  term,  in  the  case  of  Harvey  v.  McDon- 
nellf  1  N.  Y.  Supp.  88.  Reference  is  also  made  to  the  following  cases :  Adsit 
V.  Butler,  87  N.  Y.  585;  EsUs  v.  Wilcox,  67  N.  Y.  264;  Sullivan  v.  Miller, 
106  N.  Y.  635,  13  N.  E.  Rep.  772;  Pank  v.  Wetmore,  42  Hun,  359;  Adee  v. 
Bigler,  81  N.  Y.  349;  Andrew  v.  Vanderhilt,  37  Hun,  469.  The  statute  of 
1858,  c.  314,  does  not  in  terms  aid  the  plaintiff's  case,  as  it  does  not  authorize 
the  commencement  of  such  an  action  by  any  person  other  than  those  specified 
in  such  statute.  Nor  do  we  think  it  was  intended  to  authorize  a  creditor  at 
large  to  prosecute  such  an  action,  even  though  the  persons  named  therein 
should  refuse  to  institute  the  same  upon  request.  The  case  of  Lichtenhei-g  v. 
Herdlfelder,  103  N.  Y.  302,  8  N.  E.  Rep.  526,  a,pplies  with  force  upon  the 
case  at  bar,  and  adversely  to  right  of  the  plaintiff  to  maintain  this  action. 
The  reasoning  of  Judge  Eabl  in  that  respect  cannot  be  regarded  as  obiter,  as 
is  suggested  by  the  learned  counsel  for  the  plaintiff.  The  judgment  must  be 
reversed,  and  a  new  trial  ordered,  and  the  order  of  reference  discharged,  with 
costs  to  abide  the  event. 

LAin>ONt  J.,  concuxs. 
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Learned,  P.  J.,  {concurring.)  It  seems  to  me  that,  in  addition  to  wliat  is 
above  said  by  my  Brother  Ingalls,  there  is  another  consideration.  The 
question  in  this  case  was  not  whether  or  not  a  mortgage  executed  by  Michael 
Kyan  was  fraudulent  as  against  his  creditors.  It  was  whether  or  not  Michael 
Ryan  ever  executed  the  mortgage;  that  is,  the  question  was  whi-ther  the  moit- 
gage  was  not  a  forgery.  The  complaint  charged  that  the  mortgage  was  a 
forgery.  The  referee  so  found.  Now,  a  forged  mortgage  is  no  mortgage. 
It  is  not  an  act  of  the  mortgagor  fraudulent  as  to  his  creditors,  but  it  is  nut 
his  act  at  ali.  Therefore  the  estate  of  Michael  Ryan  (assuming  the  mortgage 
to  be  forged)  descended  to  his  heirs,  or  went  to  his  devisees,  just  as  if  there 
were  no  such  apparent  mortgage  on  record.  Creditors  of  Michael  Ryan  must 
seek  their  relief  against  this  land  just  as  if  no  mortgage  had  ever  been  exe- 
cuted; for,  as  they  claim  and  as  the  referee  found,  no  mortgage  ever  was  exe- 
cuted by  Michael.  There  is  nothing  to  be  set  aside  as  fraudulent  as  a^ir^inst 
creditors.  If  it  bad  been  a  mortgage  of  Michael  fraudulent  as  to  creditors,  it 
would  have  been  good  as  to  his  heirs  and  devisees.  As  it  was  not  a  moi*tgiige 
of  Michael,  it  does  not  affect  his  heirs  or  devisees.  The  creditors,  then,  must 
seels  their  remedy  as  they  would  against  any  land  of  a  deceased  debtor  de- 
scended to  heirs,  or  devised  to  devisees,  as  the  case  might  be.  I  do  not  say 
that  one  who  has  title  to  the  land  may  not  have  a  forged  mortgage  canceled 
as  an  apparent  cloud.  I  only  say  that  creditors  of  the  deceased  cannot  pro- 
ceed as  if  the  forged  mortgage  were  a  genuine  mortgage,  only  fraudulent  as 
to  them.  Thus,  if  a  judgment  creditor,  during  Michael's  life,  had  brought 
an  action  to  set  aside  this  mortgage  as  fraudulent  as  against  creditors,  Mi- 
chael's answer  would  have  been,  "I  never  executed  any  such  mortgage;"  and 
that,  if  true,  would  have  a  complete  answer  to  the  action.  So,  too,  if  the 
pretended  mortgage  was  a  forgery,  the  act  of  1858  would  not  apply,  because 
the  false  instrument  would  not  be  an  act  done  or  transfer  made  in  fraud  of  a 
creditor.  Those  words  have  a  well-known  meaning,  and  refer  to  acts  done 
and  transfer  made  by  a  debtor. 


Fox  V,  Turner. 
(Supreme  Court,  Oeneral  Term,  Thin-d  Depa/rtment.    July  2, 1888.) 

1.  Bet-Ofp  and  Countbr-Olaim—Plbading— Proof  undbr  Qenbral  Denial. 

DefendanVs  answer  denied  **  each  and  every  allei^ation  contained  in  plaintifTa 
complaint,  and  also  set  up  a  counter-claim  against  the  plaintiff  for  the  sum  of  fifty- 
one  dollars. "  Held  that,  as  defendant  omitted  to  state  the  nature  of  his  counter- 
claim, it  was  unavailing,  and  his  answer  amounted  only  to  a  denial  of  plaintifTs 
complaint,  under  which  he  could  prove  only  facts  which  tended  to  controvert  what- 
ever plaintiff  was  compelled  to  prove  to  establish  his  cause  of  action. 

2.  Plbading — Appeai,  from  Justice — Amendment— Discretion  of  County  Court. 

The  action  having  been  commenced  and  the  pleadings  filed  In  a  justice's  courts 
it  is  not  an  abuse  of  judicial  discretion  to  refuse  an  amendment  offered  by  defend- 
ant on  a  trial  in  the  county  court. 
8.  Same— Pleading  and  Proof — General  Denial. 

In  an  action  for  work  performed,  it  is  not  error,  under  a  general  denial,  to  reject 
evidence  offered  by  defendant  to  show  that  plaintiff  was  hired  and  had  been  paid  by 
defendant's  contractor. 

Appeal  from  Franklin  county  court. 

Action  for  work  and  labor  by  Antonle  Fox  against  Benton  Turner.    Ver- 
dict and  judgment  for  plaintiff  below,  and  defendant  appeals. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ, 
S.  A,  Beman,  for  appellant.    John  F.Kellaa,  for  respondent. 

Inoalls*  J.  This  action  was  commenced  in  the  justice's  court,  wherein 
the  plaintiff  complained  as  follows:  "The  plaintiff  complains  against  the  de- 
fendant,and  alleges  that  the  defendant  is  indebted  to  him  for  work,  labor,  and 
services  done  and  performed  for  and  at  the  request  of  the  defendant,  for  which 
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he  a^rreed  to  pay;  and  demands  judgment  against  the  defendant  for  the  sam 
of  twenty-five  dollars,  besides  coats."  To  which  the  defendant  interposed  an 
answer  as  follows:  **The  defendant,  for  answer,  denies  each  and  every  allega- 
tion contained  in  plaintiff's  complaint ;  and  also  sets  up  a  counter-claim  agai  nst 
the  plaintiff  for  the  sum  of  fifty-one  dollars."  As  the  defendant  omitted  to 
state  the  nature  of  his  claim,  tbe  counter-claim,  as  stated  in  liis  answer,  be- 
came unavailing,  and  consequently  his  answer  amounted  only  to  a  denial  of 
the  plaintiff's  complaint,  under  which  the  defendant  could  be  allowed  to  prove 
only  facts  which  tended  to  controvert  whatever  the  plaintiff  was  compelled  to 
prove  to  establish  his  cause  of  action.  €Mffin  v.  Railroad  Co,,  101  N.  Y.  354, 
4  N.  E.  Rep.  740;  McKyring  v.  Bulh  16  N  Y.  297.  The  defendant,  under 
his  answer,  could  not  establish  pajrment,  set-off,  or  any  other  affirmative  de- 
fense. The  plaintiff  supported  his  cause  of  action  by  his  own  evidence,  and 
that  of  two  other  witnesses.  The  evidence  indicates  that  the  plaintiff's  claim 
was  meritorious,  and  that  the  defendant  has  had  the  benefit  of  ttie  plaintiff's 
labor.  Tbe  defendant  testified  that  he  had  never  hired  the  plaintiff  to  work 
for  him,  or  made  any  arrangements  with  the  plaintiff  by  which  he  was  to  la- 
bor for  the  defendant.  Upon  his  cross-examination,  he  testified  as  follows: 
"1  had  no  conversation  with  Mr.  Fox  up  there  at  Bloomingdale  in  the  fall  of 
1880.  I  saw  Mr.  McCarthy  and  him  there.  I  should  presume  likely  we  had 
some  conversation  of  some  kind.  I  might  have  and  I  might  not  have  had 
some  converaation  with  them ;  I  am  not  able  to  say.  1  don*t  remember  that  I 
previously  had  any  conversation  with  Mr.  Fox.  I  don'tthink  lever  had  pre- 
▼ioiis  to  the  time  I  saw  him  and  Mr.  McCarthy  there.  1  couldn't  swear  that 
I  did  not.  I  was  lumbering  up  there  that  winter,  near  Bainbow  House.  My 
logs  were  drawn  to  the  bank  of  a  river.  1  lumbered  there  pretty  much  all 
winter.  I  don't  know  as  I  directed  Mr  Fox  with  reference  to  any  work  that 
he  did  there.  I  don't  think  I  did.  I  wouldn't  swear  whether  I  did  or  not. 
I  do  not  remember  helping  Mr.  Fox  to  break  a  road  through  near  what  is 
called  *  Nigger  Brook.'  1  cannot  swear  that  1  did  not,  but  I  don't  remember 
it.  I  remember  having  some  talk  with  Mr.  Fox  the  day  he  left  there  to  go 
home.  I  do  not  remember  paying  him  ten  dollars  in  money.  I  will  swear 
that  I  did  not."  The  defendant  attempted  to  show,  by  his  own  testimony 
and  that  of  a  witness  by  the  name  of  Spaulding,  that  the  services  of  the  plain- 
tiff, for  which  he  claimed  compensation,  were  rendered  for  Spaulding,  who 
the  defendant  claimed  was  his  contractor.  The  evidence  of  the  defendant, 
and  that  of  Spaulding,  is  that  Spauldmg  was  employed  as  such  contractor  in 
the  winter  of  1879  and  1880.  It  does  not  seem  to  be  questioned  but  that  the 
plaintiff's  services  were  rendered  in  the  winter  of  1880  and  1881.  The  de- 
fendant states:  "Mr.  Spaulding  was  employed  by  me  in  the  winter  of  1879 
and  1880  as  a  contractor  to  put  in  logs."  Spaulding  testified:  "I  was  at 
Rainbow  in  the  winter  of  1879  and  1880.  My  business  that  year  was  logging. " 
He  further  testified:  "This  man  [plaintiff]  worked  along  where  I  was  work- 
ing during  the  winter  of  1879  and  1880,  and  that  is  the  onlyjabor  he  per- 
formed in  connection  with  me."  The  plaintiff  testified  that  the  defendant 
paid  him  010  whtn  the  defendant's  wife  was  present,  which  was  all  that  had 
been  paid.  The  defendant  denied  making  such  payment.  The  defendant  at- 
tempted to  give  evidence  upon  the  trial  to  the  effect  that  the  plaintiff  rendered 
the  service  for  Spaulding,  and  that  Spaulding  paid  for  tbe  same.  The  court 
excludtd  the  evidence,  as  we  may  assume,  upon  the  ground  that  no  such  de- 
fenses were  3et  up  in  the  answer,  and  that  such  evidence  was  not  admissible 
under  the  general  denial.  In  this  we  think  the  court  committed  no  error 
which,  in  the  light  of  all  the  facts  developed  in  the  case,  could  have  mate- 
rially prejudiced  the  defendant's  case. 

The  defendant's  struggle  at  the  trial  seems  to  have  been  to  bring  to  the  no- 
tice of  the  jury  certain  facts  for  which  be  had  laid  no  foundation  in  his  plead- 
ing, under  an  ingeniouff  pretense  that  he  had  the  right  so  to  do  by  way  of  an- 
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swer  to  what  the  plaintiff  was  bound  to  establish  in  order  to  sustain  his  cause 
of  action.  In  this  we  are  persuaded  that  he  was  in  error,  as  the  obvious  effect 
would  be  to  surprise  the  plaintiff  upon  the  trial,  to  guard  against  which  our 
system  of  pleading  is  armed.  The  pleadings  in  the  cause  were  interposed  in 
the  justice's  court,  and  it  seems  quite  proper  that  thej  should  have  been  ad- 
hered to  in  the  county  court,  under  the  circumstances  of  the  case.  We  there- 
fore conclude  that  the  court  committed  no  error  in  refusing  to  allow  an  amend- 
ment at  the  time  the  application  was  made.  It  was  matter  of  discretion  with 
the  court  whether  to  grant  or  refuse  the  application,  and  we  fail  to  discover 
an  abuse  of  Judicial  discretion,  in  that  regard,  which  calls  for  a  reversal  of  the 
judgment.  We  have  carefully  examined  this  ciise,  and  have  reached  the  con- 
clusion that  no  legal  errors  have  intervened  which  constrain  us  to  reverse  the 
judgment,  which  seems  to  be  in  accordance  with  ttie  merits  of  this  contro- 
versy.   The  same  must  therefore  be  affirmed,  with  costs. 

Learned,  F.  J.,  and  Ingalls,  J.,  concur. 


AvERiLL  et  ah  V.  Hurd  et  ah 
{Supreme  Court,  General  Termt  Thinrd  Department    July  2, 1888.) 

1.  Appeal— Review— Questions  of  Fact. 

Since  Code  Civil  Proc.  N.  T.  §  903,  forbids  exceptions  to  ruHngB  upon  questions 
of  fact,  the  general  term  wlU  not  review  questions  of  fact  unless  the  case  shows 
that  it  contains  all  the  evidence  given  on  the  trial,  which  must  affirmatively  ap- 
pear, as  the  court  will  not  assume  that  all  the  material  evidence  is  included. 

2.  Evidence— Letters  of  Pabties— Admissibility. 

Exceptions  to  the  admission  of  letters  of  the  parties  will  not  be  sustained  on  the 
sole  objection  that  thev  were  immaterial,  when  they  relate  to  the  matters  in  con- 
troversy, being  generally  requests  by  plaintiff  for  payment,  and  reasons  assigned 
by  defendant  for  non-payment. 

Appeal  from  judgment  on  report  of  referee. 

Appeal  by  John  Hurd  and  others  from  a  verdict  and  judgment  in  favor  of 
the  plalniiffs,  James  Averill  and  others.  Goiie  Civil  Proc.  N.  Y.  §  992,  pro- 
vides that  ''an  exception  may  be  taken  to  the  ruling  of  the  court  or  of  a 
referee  upon  a  question  of  law  arising  upon  the  trial  of  an  issue  of  fact;  ex- 
cept as  prescribed  in  section  1180, "  which  relates  to  challenging  of  jurors,  "an 
exception  cannot  be  taken  to  a  ruling  upon  a  question  of  fact."  Section  997 
provides  for  an  appeal  from  a  judgment  rendered  after  a  trial  of  an  issue  of 
fact,  and  requires  the  appellant  to  make  and  settle  a  case  containing  so  much 
of  the  evidence,  and  other  proceedings  on  the  trial,  as  is  material  to  the  ques- 
tions to  be  raised. 

Argued  before  Learned.  F.  J.,  and  Landon  and  Ingalls,  JJ. 

L,  B,  Bunnell f  for  appellants.    8.  Alonzo  Kellogg,  for  respondents. 

Learned^  P.  J.  The  first  point  made  by  defendants  is  that  the  judgment 
should  be  reversed,  because  it  is  manifestly  unjust  This  probably  means  that 
the  referee's  report  is  contrary  to  the  evidence.  The  case  does  not  show  tlial 
it  contains  all  the  evidence,  or  all  the  evidence  bearing  on  the  questions  of 
fact.  Since  the  decision  in  Porter  v.  Smith,  35  Hun,  118,  atflrmed  107  N. 
Y.  531,  14  N.  E.  Rep.  446,  we  must  consider  it  settled  that,  by  the  practice 
under  the  present  Code,  (section  992,)  we  are  not  called  upon  to  review  ques- 
tions of  fact  unless  the  case  shows  that  it  contains  all  the  evidence  given  on 
the  trial.  Whether,  in  this  case,  we  have  before  us  all  the  material  evidence 
does  not  appear;  and  yet  we  are  asked  by  the  defendants  to  review  the  testi- 
mony, and  reverse  on  the  facts.  We  think  it  is  best  to  adhere  to  the  rule 
above  stated,  which  has  the  sanction  of  the  court  of  appeals.  It  is  evidently 
right  that,  when  a  review  of  the  testimony  and  a  reversal  on  the  facts  is  asked, 
the  appellate  court  should  have  before  it  all  the  material  testimony  on  which 
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the  case  was  decided.  In  Perkins  v.  Hill,  66  N".  Y.  87,  the  court  of  appeals 
held  that  the  general  term  should  assume  that  the  case  contained  all  the  ma- 
terial evidence.  But  that  doctrine  is  overruled  in  Porter  v.  Smith,  ut  supra, 
and  the  contrary  is  established,  on  the  ground  that  section  992  of  the  present 
Code  has  changed  the  situation. 

The  only  exceptions  in  this  case  are  to  the  admission  of  certain  letters  be- 
tween the  parties,  and  the  ground  stated  is  that  they  were  immaterial.  It  is 
not  suggested  that  they  were  not  proved,  or  that  they  had  not  been  sent  and 
received.  They  are  letters  respecting  the  matters  in  controversy.  Some  are 
letters  >^ritten  by  defendants.  Some  are  plaintiffs*  letters,  with  the  defend- 
ants' replies  thereto.  No  reason  is  given  why  they  should  have  been  excluded* 
except  that  they  were  immaterial.  They  are  generally  requests  by  plaintiffs 
for  payment,  and  reasons  assigned  by  defendants  for  non-payment.  We  see 
nothing  improper  in  their  admission;  and,  indeed,  the  defendants'  objection 
in  their  point  is  so  general  that  we  think  they  cannot  have  relied  much  thereon. 
Evidently,  the  defendants'  principal  reliance  was  on  a  review  of  the  whole 
testimony,  and  a  reversal  on  the  facts.  As  to  this,  we  have  already  stated 
the  difficulty.    Judgment  affirmed,  with  costs. 

liAioK)!!  and  Ingalls,  JJ,»  concur. 


MiLBANKS  V.  COONMnr. 
{^wprefme  Courts  Qetieral  Term,  Third  Departmefnt.    Jxdy  2, 1888.) 

1.  Justices  of  thb  Peace— ^Jurisdiction— Amount  in  Contboverst— Payments. 

Where,  in  an  action  before  a  justice,  by  agreement,  the  bills  of  particulars  filed 
with  the  complaint  and  answer  of  the  parties,  respectively,  were  admitted  in  evi- 
dence, subject  to  the  right  to  cross-examine,  and  were  considered  as  sworn  to  by 
the  respective  parties,  and  plaintiff  had  annexed  to  his  bill  of  1281.89  a  statement 
of  credits,  admitting  certain  charges,  amountingto  $92.06,  in  defendant's  bill,  for 
work  done,  etc.,  when  his  entire  claim  was  for  ^1.11,  such  charges  cannot  be  re- 
garded as  payments  on  plaintiff's  daim  so  as  to  reduce  the  aggregate  of  the  ac- 
counts below  1400,  and  thus  give  the  justice  jurisdiction. 

2.  Samk. 

Nor  can  such  statement  of  credits  be  treated  as  an  allowance  of  defendant's  claim 
to  that  extent;  it  appearing,  on  a  comparison  of  items,  that  the  prices  differ  where 
the  charges  are  identical. 
8.  Samk-^Sbt-Otv  in  Fobmbb  Action. 

The  fact  that  defendant,  in  a  complaint  in  a  former  action  against  plaintiff  to  re- 
cover the  amount  now  adduced  as  a  set-off,  averred  that  **  defendant  has  paid  in 
offset,  •  ♦  ♦  as  set  forth  in  the  bill  of  items, "  a  certain  amount,  is  not  ground 
for  treating  that  amount  as  a  payment,  and  thus  reduce  the  aggregate  of  defend- 
ant's items. 
4.  Same— Dboibion  ot  Justice— Re vbbsiblb  Ebbob. 

The  decision  of  the  justice  on  the  question  whether  the  sum  total  of  the  accounts 
of  the  parties  to  the  action  exceeds  $400,  thus  determining  his  jurisdiction,  is 
not  conclusive  in  the  sense  that  it  cannot  be  reviewed.  If  Incorrect,  though  not 
fatal  to  his  jurisdiction,  it  is  nevertheless  error  for  whi^  the  judgment  will  be  re- 
versed. 

Action  commenced  in  justice's  court  by  Charles  Milbanks  against  Solomon 
Coonley.    Judgment  for  plaintiff.    Defendant  appeals. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Ikoalls,  J  J. 
W,  S.  Bevenor,  for  appellant.    Augustus  Slierman,  for  respondent 

Learnted,  p.  J.  This  action  was  commenced  in  justice's  court.  To  the 
plaintiff's  complaint  was  attached  a  bill  of  particulars  marked  **X;''  to  the 
defendant's  answer,  a  bill  of  particulars  marked  "V."  On  the  trial  it  was 
stipulated  by  parties  and  counsel  that  these  two  bills  of  particulars  were  ad- 
mitted and  received  in  evidence  subject  to  the  right  to  cross-examine;  that 
the  bills  should  be  considered  as  respectively  testified  and  sworn  to  by  the  re- 
spective parties.    (This  is  the  fair  understanding  of  the  case,  although  in  one 
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place  it  speaks  as  if  pJaintiff  were  also  to  testify  to  defendant's  bill.)  Now, 
plaintifl's  bill  of  particulars,  X,  amounts  in  the  total  to  8281.29.  He  adds  to 
bis  bill  charges  of  defendant  against  him,  not  payments,  amounting  to  S92.06. 
Defendant's  bill  of  particulars  amounts  to  $221.11,  and  be  testifies  to  its  cor- 
rectness. The  total  amount,  therefore,  was  $502.40;  and,  as  the  respective 
bills  were  taken  as  testified  to  by  the  parties,  we  have  an  aggregate  of  items 
given  in  evidence  of  $502.40.  It  is  quite  possible  that  the  items  attached  to 
plaintiff's  bill  of  particulars,  amounting  to  $92.06,  may  be  the  same  with  a 
part  of  defendant's  bill  of  particulars.  Assuming  this  to  be  so,  still  the  ag- 
gregate of  accounts  would  not  be  changed.  The  charges  of  defendant  against 
plaintiff,  attached  to  plaintiff's  bill,  are  not  payments,  unless  an  item  called 
"cash  for  pressing"  may  be  so  considered.  The  argument  of  plaintiff  is  that, 
as  the  plaintiff  attached  to  his  bill  of  particulars  a  bill  of  defendant's  supposed 
counter-claim,  that  is  to  be  considered  as  a  payment.  But  we  think  not.  It 
expressly  shows  work  done,  etc., — items  which  would  give  the  defendant  a 
cause  of  action  against  plaintiff.  Of  course,  a  payment  can  never  constitute 
a  cause  of  action. 

There  are  many  of  the  items  in  defendant's  bill  of  particulars,  Y,  which 
appear  to  be  identical  with  some  of  those  stated  in  the  bill  of  credits  annexed 
to  plaintiff's  complaint,  marked  '*Z,"  but  many  we  cannot  identify.  The 
plaintiff  gave  in  evidence  the  complaint,  and  a  bill  of  items  attached  thereto, 
in  an  action  commenced  by  this  defendant  against  this  plaintiff  before  a  jus- 
tice of  the  peace,  and  afterwards  discontinued;  and  he  urges  that,  because  in 
that  complaint  defendant  averred  that  "  the  defendant  has  paid  in  offset  and 
as  set  forth  in  the  bill  of  items"  a  certain  amount,  therefore  that  amount 
must  be  treated  as  payment,  and  thus  must  reduce  the  aggregate  of  defend- 
ant's items.  But  this  is  not  so.  The  bill  plainly  shows  that  it  was  not,  ac- 
curately, a  payment,  but  a  set-off;  and  so  the  complaint  stated  it. 

The  plaintiff  further  insists  that  the  decision  of  the  justice  is  conclusive. 
The  law  on  this  point  is  well  stated  in  White  v.  Place,  40  Hun,  481.  It  is  to 
the  effect  that,  as  the  justice  must  decide  whether  the  sum  total  of  the  ac- 
counts exceeds  $400,  an  incorrect  decision  is  error,  but  not  fatal  to  jurisdic- 
tion. It  is  to  be  corrected  like  any  other  error.  ^  In  that  case  the  general 
term  examined  the  case,  and  found  that  the  evidence  did  not  show  that  the 
sum  total  exceeded  $400,  and  on  that  ground  reversed  the  county  court.  But 
the  court  did  not  hold  that  the  decision  of  the  justice  was  conclusive  in  the 
sense  that  it  could  not  be  reviewed;  only  that  the  judgment  would  not  be 
void.  Cei*tainly,  a  justice  cannot,  against  the  evidence,  render  a  judgment 
which  may  not  be  reversed.  If,  therefore,  it  clearly  appears  from  the  evi- 
dence that  the  sum  total  of  the  accounts  did  exceed  $400,  the  justice  was  in 
error',  and  the  judgment  should  be  reversed. 

The  plaintiff  further  insists  that,  by  attaching  bill  Z  to  his  complaint,  be 
has  allowed  $92.06  of  defendant's  claim,  and  thus  reduced  by  so  much  the 
sum  total  of  accounts.  But  on  comparing  the  two  bills,  viz.,  Z  with  Y, 
we  find  sometimes  different  prices  wht  re  we  can  identify  the  charges.  We 
do  not  see,  therefore,  how  this  can  be  an  admission  of  defendant's  items, 
even  if  an  admission  of  these  items  should  be  held  to  reduce  the  sum  total. 
The  pleadings  of  the  parties  seem  to  have  put  everything  at  issue.  The  judg- 
ment should  be  reversed,  with  costs. 

Landok  and  Inqalls,  JJ.,  concur. 
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Ross  «.  KONOR. 

(Supreme  Courts  General  Term,  Third  Department.    July  2, 1888.) 

<k)UBTs— Jurisdiction— Non-Rb8ident8  of  Countt. 

Where  the  oomplaint  does  not  allege  that  defendant  is  a  resident  of  the  county 
at  the  time  the  action  is  hrought,  and  defendant  goes  to  trial  without  raising  the 
question  of  jurisdiction  hy  demurrer  or  answer,  he  therehy  submits  to  the  juris- 
diction, and  cannot  make  an  objection  at  the  trial,  where  the  evidence  shows  that 
defendant  was  a  resident  of  the  county  when  the  action  was  brought,  and  it  is  con- 
ceded that  the  court  has  jurisdiction  of  the  subject-matter. 

Appeal  from  Montgonieiy  countv  court. 

Action  by  George  B.  Koijs  against  Valentine  Konor  for  the  recovery  of  $80, 
.alleged  to  be  due  on  contract.  Defendant  denied  plaintiff's  demand,  and  al- 
leged by  way  of  counter-claim  that  plaintiff  was  indebted  to  him  in  the  sum  of 
^125  for  services  performed  and  merchandise  furnished.  There  was  judgment 
loT  plaintiff,  and  defendant  appeals.  Argued  before  Leasned,  P.  J.,  and 
Xandon  and  Ingalls,  J  J. 

Maxwell  Bros.,  for  appellant.     William  B,  Dunlap,  for  respondent. 

Ingaixs,  J.  This  action  was  commenced  in  the  county  court  of  Mont- 
^mery  county  by  the  service  of  a  summons.  No  copy  of  the  complaint  ac- 
companied it.  The  defendant,  by  his  attorneys,  appeared  generally  in  the  ac- 
tion, and  a  copy  of  the  complaint  was  served,  and  an  answer  was  interposed, 
wherein  the  defendant  (1)  denied  each  and  every  allegation  of  the  complaint; 
{2)  alleged,  by  way  of  counter-claim,  "that  within  six  years  last  past,  at  plain- 
tiff's request,  defendant  performed  services  and  furnished  merchandise  for 
benefit  of  said  plaintiff  to  the  value  of  one  hundred  and  twenty-five  dollars; 
that  a  demand  has  been  made  upon  said  plaintiff  for  payment  of  same,  but 
that  no  part  thereof  has  ever  been  paid." 

That  the  county  court  possessed  jurisdiction  of  the  subject-matter  is  not 
•questioned  by  the  defendant.  The  only  contention  of  the  defendant,  so  far  as 
the  question  of  jurisdiction  is  involved,  is  that  the  complaint  did  not  allege 
that  the  defendant  was,  at  the  time  of  the  commencement  of  the  action,  a  resi- 
dent of  the  county  of  Montgomery,  and  therefore  the  county  court  did  not  ac- 
quire jurisdiction  of  his  person.  No  motion  was  made  to  set  aside  the  sum- 
mons upon  that  ground.  The  defend  ant  did  not  demur  to  the  complaint  upon 
that  ground,  which  he  could  have  done,  (Code  Civil  Proc.  §  488,  subsec.  2;)  nor 
•did  he  allege  any  such  ground  of  defense  in  his  answer.  The  jurisdiction  of 
the  coui-t  was  in  no  manner  questioned  by  the  defendant  until  the  trial.  We 
4X)nclude  that  the  defendant  submitted  to  such  jurisdiction,  and  waived  all  ob- 
jection thereto,  and  as,  upon  the  trial,  he  was  shown,  by  competent  evidence, 
to  have  been  an  actual  resident  of  that  county  at  the  commencement  of  the  ac- 
tion, the  county  court  committed  no  error  in  entertaining  the  action.  J/c- 
Cormick  v.  Railroad  Co.,  49  N.  Y.  303;  Lake  v.  Miller,  15  Hun,  356;  HoU 
brook  v.  Baker,  16  Hun,  176;  Potter  v.  Neal,  62  How.  Pr.  158,  afiirmed  by 
this  court,  31  Hun,  86;  Cleaveland  v.  Hatch,  25  Hun,  308;  Davis  v.  Packard, 
6  Wend.  327.  In  Mclntyre  v.  Carriere,  17  Hun,  65,  the  case  of  McDonald 
V.  Truesdail,  which  was  decided  in  this  court,  is  referred  to,  wherein  the  ac- 
tion was  commenced  by  the  service  of  a  summons  without  the  complaint,  as 
in  the  present  action;  and  this  court  held  that  jurisdiction  was  acquired  by 
the  service  of  the  summons,  and  that  the  county  court  was  justified  in  amend- 
ing the  complaint  by  reducing  the  claim  of  damages  from  $5,000  to  $1,000. 
The  decision  in  that  case  involved  a  much  greater  stretch  of  authority  than  is 
required  to  sustain  the  proceeding  in  the  present  action.  We  are  referred  by 
appellant's  counsel  to  Gilbert  v.  York,41  Hun,  595.  In  that  case  the  defend- 
ant demurred  to  the  complaint;  thus  raising  the  question  of  jurisdiction  at 
the  first  opportunity.   Again,  the  complaint  in  that  case  failed  to  show  jorisdio- 
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tion  of  the  subject-matter,  as  well  as  of  the  person  of  the  defendant.  It  will 
be  seen  that  prominence  was  given  to  that  circumstance  in  deciding  the  case 
referred  to.  Jn  the  case  at  bar,  jurisdiction  of  the  subject-matter  is  conceded, 
which  we  think  distinguishes  it  from  the  case  cited.  The  distinction  referred 
to  seems  to  be  recognized  in  Wheelock  v.  Lee,  74  N.  Y.  495.  Judge  Rafallo 
says,  at  page  498:  *'In  a  case  in  which  the  court  had  jurisdiction  of  the  cause 
on  some  of  the  other  grounds,  as,  for  instance,  where  the  cause  of  adlon  arose 
within  the  city  of  Brooklyn,  the  general  rule  would  apply  thai  a  general  ap- 
pearance cures  any  defect  in  the  service  of  process  to  bring  the  defendant  into 
court,  and  even  the  total  absence  of  any  service. "  Reference  to  the  complaint 
herein  shows  that  the  cause  of  action  aroa^  in  the  county  of  Montgomery,  and 
that  the  claim  of  damages  is  within  the  jurisdiction  of  the  county  court.  We 
also  refer  to  the  opinion  in  Dtvyer  v.  Rathbane,  infra,  which  was  argued 
in  this  court  at  the  May  term,  1888.  We  conclude  that  the  court  properly  ex* 
eluded  evidence  in  support  of  the  defendant's  pretended  counter-claim,  as  it 
affirmatively  appeared  that  the  articles  were  not  claimed  to  have  been  fur- 
nished within  the  period  limited  by  the  defendant's  counter-claim,  and  no  mo- 
tion was  made  to  amend  the  pleading.  The  judgment  must  be  atiQrmed,  with 
costs. 

Landon,  J.,  concurs. 

Learned,  P.  J.,  {connurrtnff.)  There  is  another  objection  to  a  reversal  of 
this  case.  The  case  and  exceptions  are  not  signed  or  ordered  to  be  filed.  See 
rule  36,  Code  Proc.  8  997.  We  have  several  times  refused  to  hear  cases  which 
did  not  show  that  they  had  been  settled  by  the  judge  who  tried  them.  This 
appeal  was  submitted  without  argument,  and  therefore  this  defect  was  not 
discovered  during  the  term.  It  is  the  right  of  the  judge  who  tried  the  case  to 
determine  what  took  place,  and  this  right  should  be  preserved  to  him. 


DwYER  V,  Raiubone,  Sard  &  Co. 
(Supreme  Courts  General  Term^  Third  DepaHmenU    July  2, 1888.) 

CouBTs— Jurisdiction  op  County  Courts— When  Attaches. 

A  declaration  in  the  county  court  for  work  performed^  which  alleges  that  the 
work  was  reasonably  worth  $1,000,  ^  or  thereabouts, "  and  that  defendants  had  only 
paid  $500,  '^or  thereabouts,  ^'ana  prays  an  acoount.  and  for  judgment  for  the  balance 
found  due,  is  sufficient  to  give  the  court  jurisdiction  from  the  date  of  service  of  pro- 
cess, under  Const.  N.  Y.  art.  6,  $  15,  providing  that  county  courts  shall  have  orig- 
inal jurisdiction  "in  all  cases  «  *  *  in  which  the  damages  claimed  shall  not  ex- 
ceed $1,000,  ^  and  the  jurisdiction  will  continue  until  judgment  is  demanded  for 
more  than  $1,000. 

Appeal  from  Albany  county  court;  John  C.  Nott,  Judge. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls»  JJ. 
George  L.  Stedman,  for  appellants.     B.  IL  Heyward  for  respondent. 

Ingalls,  J.  This  action  was  commenced  by  the  plaintiff,  Deborah  Dwyerr 
in  the  county  court  of  Albany  county,  to  recover  of  the  defendants,  Rath- 
bone,  Sard  &  Co.,  compensation  for  the  services  of  her  son,  who  was  a  minor. 
The  answer  does  not  allege  want  of  jurisdiction,  nor  was  the  complaint  de- 
murred to  for  that  reason,  or  any  other.  The  appeal  papers  do  not  show  that 
the  complaint  was  served  with  the  summons.  No  objection  in  any  form  ap- 
pears to  have  been  made  by  the  defendants  to  the  complaint,  or  to  the  juris- 
diction of  the  county  court,  until  the  action  was  moved  for  trial,  which  oc- 
curred on  the  21st  day  of  November,  1887,  when  the  defendants'  counsel 
moved  to  dismiss  the  complaint  on  the  ground  that  it  Showed  on  its  face  that 
the  court  had  no  jurisdiction;  whereupon  the  plaintiff's  counsel  moved  to 
amend  the  complaint  so  that  the  prayer  for  relief  would  read:  ''Wherefore 
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the  plaintiff  demands  judgment  for  the  sum  of  one  thousand  dollars,  or  any 
less  amount  which  may  be  found  due  on  account  of  the  services  mentioned 
therein."  The  amendment  was  allowed,  and  the  motion  to  dismiss  the  com- 
plaint was  denied.  The  effect  of  sucli  amendment  would  seem  to  be  merely 
to  allow  the  plaintiff  to  make  definite  and  certain  her  complaint  in  regard  to 
the  demand  for  judgment,  which,  without  such  amendment,  was  indefinite; 
and  such  relief  appears  to  have  been  properly  granted,  and  within  the  power 
of  the  court  to  allow.  No  further  step  seems  to  have  been  taken  in  the  ac- 
tion until  the  6th  day  of  March  following,  when  the  court  granted  an  order 
directing  an  inspection  of  the  account-books  of  the  defendants,  and  an  appeal 
was  taken  by  the  defendants  from  such  order,  which  is  the  appeal  now  under 
consideration.  The  defendants'  counsel  contends  that  such  order  was  not 
regular,  for  the  reason  that  the  county  court  possessed  no  jurisdiction  of  the 
action,  and  therefore  the  order  was  void;  that  such  want  of  jurisdiction  is  ap- 
parent upon  the  face  of  the  complaint,  in  that  it  is  not  alleged  that  the  plain- 
tiff's claim  for  judgment  did  not  exceed  $1,000,  which  presents  the  real  and 
only  question  upon  this  appeal.  The  constitution  of  the  state  (article  6,  §  15) 
provides,  among  other  things,  in  regard  to  the  jurisdiction  of  the  county 
court,  as  follows:  "They  shall  also  have  original  jurisdiction  in  all  cases 
where  the  defendants  reside  in  the  county,  and  in  which  the  damages  claimed 
shall  not  exceed  one  thousand  dollars."  By  section  2  of  the  Code  of  Civil 
Procedure  the  county  court  is  declared  to  be  a  court  of  record,  and  we  have 
seen  that  the  constitution  confers  upon  such  courts  original  jurisdiction 
within  certain  limits.  The  Code  of  Civil  Procedure,  also,  by  section  340,  in 
defining  the  jurisdiction  of  the  county  court,  provides  as  follows:  "  (3)  To  an 
action  for  any  other  cause,  where  the  defendant  is,  or,  if  there  are  two  or 
more  defendants,  where  all  of  them  are,  at  the  time  of  the  commencement  of 
the  action,  residents  of  the  county,  and  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  qnly,  not  exceeding  one  thousand  dollars. "  It  will 
be  perceived  that  the  provision  of  the  constitution  to  which  we  have  referred, 
does  nut  declare  that  the  allegation  of  the  complaint^as  to  residence  of  the  de- 
fendants, or  the  amount  of  the  plaintiff's  claim,  shall  be  the  test  of  jurisdic- 
tion. That  is  to  be  found  only  in  the  Code  of  Civil  Procedure,  to  which  raf- 
erenoe  has  been  made.  While  such  question  of  jurisdiction  may  be  raised  by 
demurrer  where  the  defect  appears  upon  the  face  of  the  complaint,  or  by  an- 
swer where  it  does  not  thus  appear,  yet  section  499  of  the  Code  provides  that 
the  omission  to  demur  or  answer  shall  not  be  deemed  a  waiver  of  such  objec- 
tion. Upon  the  facts  which  appear  by  the  appeal  papers,  we  deem  it  justifi- 
able to  hold  that  jurisdiction  was  acquired  by  the  service  of  the  summons,  and 
continued  until  it  clearly  appeared  that  there  was  a  failure  thereof,  by  a  de- 
mand for  a  money  judgtnent  which  exceeded  $1,000.  Mclntyre  v.  Carriere^ 
17  Hun,  65.  The  case  at  bar  seems  to  be  brought  clearly  within  the  doctrine 
of  the  decision  referred  to,  and  which  recognizes  the  power  of  the  court  to 
direct  an  amendment  of  the  demand  for  judgment.  In  an  important  particu- 
lar the  case  under  consideration  seems  less  objectionable  than  the  one  referred 
to,  so  far  as  the  right  to  direct  an  amendment  is  concerned,  for  the  reason 
that  an  examination  of  the  complaint  herein  will  show  that,  strictly,  there 
was  no  demand  of  judgment  for  any  specific  sum  of  money;  and  whether  the 
plaintiff  sought  to  recover  an  amount  exceeding  $1,000  was  purely  matter  of 
inference.  It  is  stated,  in  substance,  that  the  work,  labor,  and  services  of 
the  plaintiff's  son  were  reasonably  worth  the  sum  of  61,000,  or  thereabouts, 
and  that  the  defendants  had  only  paid  the  plaintiff  the  sum  of  $500,  or  there- 
abouts. It  should  not,  we  think,  be  held,  for  the  purpose  of  depriving  the 
comt  of  jurisdiction,  that  the  words  "or  thereabouts'*  must  be  construed  to 
inerease  the  plaintiff's  claim  beyond  $1,000,  rather  than  so  as  to  bring  it 
short  of  that  sum.  Again,  the  complaint  states  that  the  payments  made  by 
the  defendants  wiiich  were  io  apply  upon  the  plaintiff's  elaim  amounted  to 
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•500,  *'or  thereaboats."  Websterdeflnea  the  word  ''thereaboats"  as  follows : 
**(2)  Nearly;  Dear  that  number,  degree,  or  quantity. "  It  would  seem  to  be 
a  reasonable  construction  of  the  pleading,  in  view  of  all  the  facts,  to  hold  that 
the  plaintiif' s  claim  under  the  original  complaint,  before  the  amendment,  was 
for  a  sum  of  money  less  than  #1,000,  and  therefore  within  the  jurisdiction 
of  the  court.  The  claim  for  judgment  in  the  complaint  before  the  amendment 
was  as  follows:  "Wherefore  the  plaintiff  demands  judgment  that  an  account 
be  taken  of  the  work,  labor,  and  services  of  said  John  Dwyer,  and  of  the  pay- 
ments, made  on  account  thereof,  of  the  defendants,  and  that  judgment  be 
rendered  in  her  favor  for  whatever  sum  still  remains  unpaid,  together  with 
costs."  Such  demand  for  an  account  was  obviously  not  intended  by  the 
pleader  in  the  technical  legal  sense,  but  rather  as  a  demand  that  the  value  of 
the  services  should  be  ascertained,  and  the  payments  applied  thereon,  and  the 
balance  declared.  Strictly  construed,  the  complaint  does  not  contain  a  de- 
mand for  a  definite  sum  of  money;  and  the  amendment  at  the  trial  supplied 
that  defect,  if  such  it  should  be  regarded,  and  thereby  brought  the  demand 
for  judgment  clearly  within  the  provision  of  section  340  of  the  Code  of  Civil 
Procedure,  subsec.  3,  **  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  not  exceeding  one  thousand  dollars/'  Under  tlie  present  sys- 
tern  of  pleading,  a  construction  is  to  be  placed  upon  the  pleading  which  tends 
to  uphold  rather  than  to  overthrow  it.  Applying  such  rule  of  interpretation 
to  the  complaint  herein,  we  think  it  may  fairly  be  held  that  the  claim  of  the 
plaintiff  did  not  exceed  the  jurisdiction  of  the  county  court.  The  pleading 
might  have  been  more  definite;  which  the  defendants  could  have  required  by 
motion  to  do  if  they  had  deemed  it  necessary.  The  facts  developed  by  this 
appeal  are  peculiar,  and  we  deem  the  case  distinguishable  from  Gilbert  t. 
Torh,  41  Hun,  594,  cited  by  the  counsel  for  the  appellant.  But  even  in  that 
case  an  amendment  of  the  pleading  was  allowed  by  the  general  term,  in  the 
case  at  bar  there  is  no  pretense  but  that  the  court  .possessed  jurisdiction  of  the 
parties,  as  they  all  resided  within  the  county  of  Albany;  and  the  defendants 
appeared  generally  in  the  action  by  attorneys.  We  refer  to  Baas  v.  Konor^ 
ants,  169,  which  was  argued  in  this  court  at  the  May  ternii  The  order  ahould 
be  affirmed,  with  costs. 


HOGLE  V.  HOGLE  ct  ah 
(Supreme  Cmtrty  General  Term,  TMnrd  Department    Jnly  3, 1886.) 

1.  Powbrs—Testamentart— Intention  to  Exercise. 

A  husband  gave  two-thirds  of  his  property  in  trust  for  his  wife  during  life,  with 
power  in  her  to  dispose  of  the  same  bv  will.  By  her  will,  after  some  small  legacies, 
she  gave  her  household  furniture  to  w.  for  the  use  of  her  grandchildren ;  ^also  the 
use  of  all  the  residue  of  my  property,  of  every  description,  for  the  maintenance  of 
said  children  during  minority ;  the  residue  to  be  equally  divided  among  **  them  when 
the  youngest  should  become  21  years  old.  She  had  substantially  no  proiwrty  ex- 
cept the  furniture.  Held  that,  as  there  was  no  other  property  on  which  the  gen- 
eral devise  could  operate,  testatrix  intended  to  exercise  the  power  of  appointment 
given  by  the  will  of  her  husband. 

S.  Writs— Process— Service  on  Minor. 

Under  Code  Civil  Proc.  N.  Y.  $S  436,  2626,  providing  for  service  on  a  minor  ondei 
14  by  giving  a  copy  of  the  summons  to  him  in  person,  and  one  to  his  father,  mother, 
or  guardian,  a  service  of  a  citation  for  the  prooate  of  a  will  on  such  a  minor  by  giv- 
ing a  copy  to  his  mother  is  invalid,  and  is  not  cured  by  the  appointment  of  a  guard- 
ian ad  litem, 

8.  Wills— CoNSTRUonoN— Declarations  or  Testatbul 

Declarations  of  a  testatrix  that  she  intended  to  execute  a  power  of  appointment 
are  inadmissible  to  aid  in  the  construction  of  her  will. 

This  was  an  action  to  construe  a  will.  Code  Civil  Proc.  §§  426,  2526,  pro- 
vide that  service  on  a  minor  under  14  years  shall  be  made  by  Jeaving  a  copy 
of  the  summons  with  him,  and  one  with  bis  father,  mother,  or  guardian. 

Argued  before  Lsakned,  P.  J.,  and  Lamdon  and  iMeALiiS,  J  J. 
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E.  R.  HardeTt  for  appellant.    W.  S.  Heoenor^  for  respondent. 

Learned,  P.  J.  In  the  case  of  Charter  v.  Charter,  L.  R.  7  H.  L.  864,  af- 
firming L.  B.  2  Prob.  &  Div.  315,  the  question  of  extrinsic  evidence  in  regard 
to  wills  was  fully  discussed.  1  Moalc.  Eng.  R.  249;  12  Moak.  Eng.  R.  1.  It 
was  held  that  evidence  of  the  state,  circumstances,  and  habits  of  the  family 
was  admissible  to  aid  in  the  construction  of  a  will ;  that  the  only  case  in  which 
evidence  of  the  declarations  of  the  testator  could  be  received  is  where  the 
description  of  the  legatee,  or  of  the  thing  bequeathed,  is  equally  applicable,  in 
all  its  parts,  to  two  persons  or  to  two  things.  We  have  cited  this  English 
case  because  it  was  very  carefully  considered;  and,  while  the  opinions  given 
in  the  house  of  lords  did  not  agree  in  everything,  they  did  agree  as  to  the 
point  above  stated  about  declarations  of  the  testator.  If  a  testator  gave  a 
legacy  to  "my  nephew  John  Smith,"  and  had  two  nephews  of  that  name,  or 
if  a  testator  gave  to  a  legatee  "my  black  horse  Tom,"  and  had  two  black 
horses  by  that  name,  in  each  of  those  instances,  according  to  that  decision, 
declarations  of  the  testator  would  be  admissible.  But  only  in  such  and  simi- 
lar cases.  But  in  the  present  case  declarations  of  the  testatrix  were  admitted 
to  show  that  she  intended  to  execute  a  power  of  appointment.  Such  declara- 
tions were  inadmissible.  They  do  not  come  witiiin  the  exception  stated  in 
that  case,  even  assuming  that  such  exception  is  the  rule  in  this  state.  The 
same  doctrine  is  distinctly  stated  in  White  v.  Hicks,  33  N.  Y.  887.  See,  also, 
Williams  v.  Freeman,  83  N.  Y.  562.  This  error  must  make  a  new  trial  nee-* 
essary,  unless  it  shall  appear  that  it  could  not  have  affected  the  result. 

The  will  of  Peter  R.  Hogle  gave  two-thirds  of  his  property  in  trust  for  his 
wife  during  life,  with  power  to  the  wife  to  dispose  of  the  same  as  she  might 
choose  by  will.  Mary  A.  Hogle,  the  wife,  survived,  and  made  her  will.  By 
this,  after  some  small  legacies,  she  gave  some  household  furniture  to  Harriet 
A.  Wolver  "for  the  use  of  my  grandchildren,  Nettie  R.  Hogle,  Wilmot  Ernest 
Hogle,  and  Bernice  Hawlthon  Hogle;  also  the  use  of  all  the  residue  of  my 
property,  of  every  description,  for  the  maintenance  of  said  children  during 
their  minority;  the  residue  to  be  equally  divided  among  said  children  when 
Bernice  H.  Hogle  shall  arrive  at  the  age  of  twenty-one  years."  It  should  be 
noticed,  also,  that  by  the  will  of  Peter  R.  Hogle  one-third  of  his  estate  was 
given  to  his  grandchild  Herbert  M.  Hogle,  if  he  should  reach  21;  if  not,  to  his 
children.  Nettie,  Wilmot,  Bernice,  and  Florence  V.  were  children  of  Jacob 
H.  There  is  no  evidence  that,  aside  from  household  furniture,  Mary  A.  Hogle 
had  any  considerable  property.  She  had  claimed  a  life  policy  on  her  son  Jacob 
H.,  but  the  claim  was  decided  against  her.  These  seem  to  be  substantially 
ail  the  circumstances  tending  to  aid  in  the  construction  of  Mary  A.  Hogle's 
will.  In  the  case  of  Van  Wert  v.  Benedict,  1  Brad.  Surr.  114,  it  was  Iield  that 
wills  devising  and  bequeathing  all  the  real  and  personal  property  of  the  testa- 
tor operate  on  lands  and  personalty  embraced  in  a  testamentary  power,  al- 
though the  power  be  not  recited  or  referred  to.  The  surrogate  relied,  to  some 
extent,  on  1  Rev.  St.  737,  §§  124,  126,  which  applies  this  rule  to  land.  This 
doctrine  is  laid  down  in  1  Redf.  Wills,  c.  6,  §  32.  The  English  statute  (1 
Vict.  c.  26,  §  27)  has  enacted  this  rule  of  law.  Chancellor  Kent  says,  in  his 
text,  that,  if  a  will  be  executed  without  reference  to  a  power,  it  operates  as 
an  appointment,  provided  it  cannot  have  operation  without  the  power.  4 
Kent,  Comm.  335.  But  in  a  note  to  later  editions  it  is  stated  that  it  is  the 
tendency  of  some  American  decisions  to  adopt  the  later  English  doctrine,  with- 
OQt  the  statute.  If  we  turn  to  section  126  of  the  Revised  Statutes,  above  cited, 
we  shall  see  that,  if  the  property  in  question  had  been  real  estate,  it  would 
have  passed  by  the  will  of  Mary  A.  Hogle.  In  Bolton  v.  De  Peyster,  25  Barb. 
539,  ^2,  the  court  said  this  rule  should  apply,  also,  to  personal  estate.  In 
White  V.  Hicks,  33  N.  Y.  383,  the  court  followed  the  same  rule,  inliuenced, 
however,  partly  by  considering  the  amount  of  the  property  owned  by  the  tes- 
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tatrix,  and  also  the  nature  of  the  trust  In  Mott  v.  Aekem^aih  92  N.  7. 5S9, 
the  niatter  in  litigation  was  real  estate,  but  the  trust  embraced  personal  estate; 
and  the  court,  applying  the  statutory  rule,  made  no  distinction.  In  Warner  v. 
Insurance  Co.,  109  U.  S.  357»  3  Sup.  Ct.  Bep.  221,  the  court  adopt  this  rule, 
and  refer  to  several  cases,  among  them  to  Setoall  v.  WUmer,  132  Mass.  131. 
That  last-named  case  is  interesting,  because  the  testatrix  executed  her  will  in 
Maryland,  and  by  the  laws  of  that  state  it  was  admitted  that  the  will  would 
not  have  been  a  sufficient  execution  of  the  power;  but  the  court  held  that  in 
Massachusetts  a  general  devise  and  bequest  of  all  property,  real  and  personal, 
of  which  the  testator  should  disseized  or  possessed,  was  (or  at  least  might  be) 
a  good  execution  of  a  power,  notwithstanding  the  testator  had  property  of  liis 
own  on  which  the  will  might  operate.  See,  also.  Funk  v.  EggUston,  92  111. 
515.  Of  course,  it  is  a  question  of  the  intention  of  the  testator.  But  the 
tendency  is  evidently  to  hold  that  a  general  bequest,  without  reference  to  the 
power,  is  a  strong  indication  of  the  intent  to  execute  the  power,  unless  ttie 
contrary  be  shown.  We  see,  then,  that  Herbert  M.,  a  grandson  of  Peter  H., 
had  had  one-third  of  his  grandfather's  estate.  If  Mary  A.  made  no  appoint- 
ment, Herbert  M.  was  to  have  another  third,  and  the  children  of  Jacob  H. 
the  remaining  third.  Mary  A.  had  the  income  for  the  two-thirds  for  her  life, 
and  was  to  support  the  ciiildren  of  Jacob  H.  It  is  said  (though  it  does  not 
very  clearly  appear)  that  she  had  $100,  which  by  her  will  she  gave  to  her  sis- 
ter. She  disposed  of  her  household  furniture.  She  had  no  other  property. 
it  must  be,  then,  that  she  intended  to  execute  the  power  given  by  the  will  of 
Peter  H.  There  was  nothing  else  on  which  the  general  devise  and  bequest 
could  operate.  Herbert  M.  had  received  about  $1,390.  The  two-thirds  were 
about  $2,700.  She  gave  one-third  of  this  to  each  of  these  children  of  Jacob 
H.    We  think,  therefore,  that  her  will  executed  the  power. 

Another  question  arises  on  a  point  of  evidence.  The  will  of  Mary  A.  was 
offered  in  evidence,  with  the  certificate  of  probate  attached.  Objection  was 
made,  on  the  part  of  Herbert  M.,  that  he  had  not  been  sei*ved  with  a  citation. 
Subsequently  the  defendant  Herbert  M.  introduced  in  evidence  the  proof  of 
citation,  which  shows  that  it  was  served  by  leaving  a  copy  with  Lillie  Harder, 
the  mother  of  said  Herbert,  then  a  minor  under  14.  The  decree  of  the  surro- 
gate and  the  proceedings  show  a  consent  of  £.  B.  Harder  to  become  special 
guardian  of  the  infant,  and  the  order  appointing  him  such  special  guardian. 
Sections  426  and  2526  show  how  the  citation  should  have  been  served.  It 
was  proved  not  to  have  been  legally  served  on  the  infant,  and,  of  course,  the 
appointment  of  a  guardian  ad  litem  did  not  cure  the  failure  to  serve.  Pinckr 
ney  v.  Smith,  26  Hun,  524.  Proof  of  the  due  execution  of  the  will  might 
have  been  given  on  this  trial,  but  this  was  not  done.  The  defendant  Herbert 
M.  had  a  right  to  insist  on  this  trial  that  he  was  not  concluded  by  the  pro- 
bate, to  attend  which  he  had  never  been  legally  cited.  For  this  reason  there 
must  be  a  new  trial. 

We  are  unable  to  see  the  necessity  for  this  action.  We  do  not  understand 
why  the  surrogate  could  not  have  decreed  distribution,  and  why  he  ought  not 
to  have  done  so,  without  causing  the  expense  and  delay  of  an  action.  It  is 
now  a  year  and  a  half  since  he  stayed  the  proceedings  in  his  court;  and  an  ex- 
pense of  over  $400  costs  had  been  incurreid  up  to  the  time  of  the  judgment 
This  expense  would  have  been  saved  to  the  estate  if  the  surrogate  had  pro- 
ceeded with  the  distribution.  No  appeal  was  taken  from  his  refusal  to  pro- 
ceed. In  this  view  of  the  case,  we  grant  no  costs  of  appeal  to  either  side. 
Judgment  reversed ;  new  trial  granted,  without  costs  to  either  party.  Bef  eree 
discharged. 

Landom  and  Inoalu,  J  J.,  concurring; 
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BuRHANs  t>.  Kelly  et  al. 
(Supreme  Cow%  General  Term,  Third  Department.    July  2, 1886.) 

1.  PRATmiTLBirT  CONTSTANCSS— ACTIONS  TO  SbT  ASIDB— BvIDBNOB. 

In  an  actioxi  ae^ainst  an  assignee  to  set  the  assi^riunent  aside  as  in  fraud  of  credit- 
ors, the  examination  of  the  assignors,  taken  in  supplementary  proceedings  six 
months  after  the  assignment,  is  inadmissible  in  evidence. 

2.  Samb— What  Constitutes— Tkansactions  betwebn  Pabtnbrs. 

A  partnership,  and  each  partner  thereof,  was  insolvent,  and  one  transferred  his 
interest  to  the  other,  who  agreed  to  pay  the  partnership  debts  and  the  assignor's 
individual  debts,  and  give  him  $1,000.  He  afterwards  assigned  to  a  third  party, 
preferring  his  individual  debts.  Held,  that  the  transfer  and  assignment  were  both 
fraudnleut  as  to  creditors.  ^ 

Appeal  from  special  term.  Henry  N.  Burhans  sued  to  set  aside  an  assign* 
ment  made  by  Hugh  Kelly  as  fraudulent.  Judgment  for  plaintiff,  and  de^ 
fendants  appeal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

John  C,  Keeler  and  H.  D,  Ellsworth,  tor  appellants.  Samuel  K.  Stern  SLtxd 
Thomas  Spratt,  for  respondent. 

Learned,  P.  J.  Braithwaite  and  Kelly  were  partners.  December  1, 1884, 
Braithwaite  sold  out  to  Kelly;  May  25,  1885,  Kelly  assigned  to  Chandler. 
Plaintiff  recovered  a  Judgment  against  Braichwaite  and  Kelly,  June  23, 1885. 
After  return  of  execution  unsatisfied,  they  brought  this  action  against  Chand- 
ler, Braithwaite,  and  Kelly,  to  set  aside  the  assignment  as  fraudulent.  They 
claim  that  the  firm  was  insolvent  when  Braithwaite  sold  out;  that  his  alleged 
sale  was  fraudulent;  that  the  assignment  preferred  individual  debts  of  Kelly, 
to  the  injury  of  partnership  creditors.  The  court  held  the  assignment  fraud- 
ulent, and  defendants  Kelly  and  Chandler  appeal. 

On  the  trial  the  plaintiff  called  as  witnesses  Kelly,  Braithwaite,  and  Chand- 
ler. The  defendants  called  none.  After  examining  Braithwaite,  the  plaintiff 
offered  in  evidence  Braithwaite's  examination  on  proceeding  supplementary. 
To  this  defendants  Kelly  and  Chandler  objected.  The  objections  were  over- 
ruled, and  defendant  excepted.  After  examining  Kelly,  the  plaintiffs  offered 
m  evidence  Kelly's  examination  in  proceeding  supplementary.  To  this  de- 
fendants objected.  The  objections  were  overruled,  and  defendants*  excepted. 
Both  examinations  were  read  in  evidence.  They  were  taken  in  November, 
1885.  No  explanation  is  made  by  the  plaintiffs,  in  their  points,  as  to  the 
ground  on  which  they  consider  these  examinations  admissible.  Chandler  is 
the  real  party  in  interest  here,  as  he  holds  the  title  to  the  property  under  the 
assignment  which  plaintiffs  allege  to  be  fraudulent.  We  are  at  a  loss  to  see 
how  statements  made  by  his  assignors  six  months  after  the  assignment  can  be 
evidence  against  him.  Flagler  v.  Wheeler,  40  Hun,  127;  Clews ^,  Kehr,  90 
N.  Y.  634;  Truaa  v.  Slater,  86  N.  Y.  632.  It  is  true  that  as  against  KeUy 
and  Braithwaite,  respectively,  their  statements  were  evidence.  Perhaps, 
therefore,  they  could  not  be  altogether  excluded.  But  the  admission  of  the 
evidence  was  in  no  way  qualified,  and  Chandler  objected.  Braithwaite,  too, 
had  not  answered;  so  there  was  no  issue  with  him.  We  must,  then,  so  far  as 
Chandler  is  concerned,  take  the  testimony  given  on  the  trial,  and  exclude  the 
examination  under  proceeding  supplementary.  Looking  at  this  testimony 
above,  we  think  the  conclusion  of  the  learned  justice  was  correct,  that,  at  the 
time  of  the  sale  by  Braithwaite  to  Kelly,  the  firm  was  insolvent,  and  each 
partner  was  insolvent,  and  that  they  knew,  or  at  least  were  bound  to  have 
known,  that  they  and  the  firm  were  insolvent.  Their  condition  did  not  come 
from  some  secret  and  unsuspected  cause.    It  was  plain  and  open.    They  may 

^As  to  when  oonveyanoes  by  hisolvents  will  be  held  fraudulent  as  to  creditors,  see 
Carter  ▼.  Coleman,  jTAla-)  9  South.  Rep.  854,  and  note;  Smith  v.  8^  (Ind.)  16  ^.  B. 
B«p.  68i,  aod  note;  Redhead  v.  Pratt,  (towa,)  38  N.  W.  Re^.  SSd,  and  note. 
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not  have  intended  any  fraud,  as  they  say  they  did  not.  But  their  intention 
is  not  conclusive.  In  the  assignment  to  Chandler,  Kelly  preferred  an  indi- 
vidual debt,  or,  perhaps,  more  than  one  such  debt.  It  is  on  this  that  the  ques- 
tion arises.  The  equity  of  paitnership  creditors  to  have  partnei-ship  property 
applied  to  their  debts  is  said  to  be  derived  from  a  similar  equity  of  the  part- 
ners, and  to  come  by  subrogation.  Saunders  v.  Reiily,  105  N.  Y.  12,  12  N. 
E.  Uep.  170;  Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  1  Sup,  Ct.  Rep.  369. 
It  is  on  this  ground  that  this  equity  has  been  held  to  be  lost  by  a  transfer  from 
one  partner  of  his  interest  in  the  partnerslfip  property  to  another  partner,  be- 
cause he  has  lost  his  equity.  Stanton  v.  Westover,  101  K.  Y.  2i65,  4  N.  E. 
Hep.  529.  So  it  would  seem  to  be  lost  by  the  death  of  a  partner.  Fitzpat- 
rick V.  Flannagan,  106  U.  S.  657, 1  Sup.  Ct.  Rep.  376.  See  the  case  of  Locke 
y.^ewiSt  124  Mass.  1,  on  this  general  subject.  Of  course,  where  the  courts 
speak  of  a  transfer  by  one  partner  to  another,  they  mean  a  transfer  valid  and 
not  fraudulent;  and  whether  any  transfer  is  fraudulent  or  not  must  depend 
on  the  facts  of  the  particular  case.  In  Crane  v.  Rosa,  23  Wkly.  Dig.  440,  we 
held  that  it  was  not  error  for  a  court  to  refuse  to  charge  that  if  a  firm  was  in> 
solvent  when  one  partner  bought  out  another,  and  so  continued  till  the  assign- 
ment by  the  continuing  partner,  the  assignment  was  fraudulent.  The  court 
had  submitted  to  the  jury  the  question  whether  the  object  of  the  sale  by  one 
partner  to  the  other  was  to  put  the  property  in  his  hands,  so  that  he  might 
pay  individuals,  and  had  charged  that,  if  so,  the  transaction  was  fraudulent. 
That  case  was  unlike  the  present.  Here  Ihe  judge  has  found  that  the  part- 
nership was  insolvent,  and  that  each  partner  was  insolvent;  and  it  appears 
that  by  the  terms  of  the  assignment  Kelly  was  to  pay,  not  only  the  partner- 
ship  debts,  but  also  firaith  waiters  individual  debts,  and  was,  besides,  to  give 
him  $1,000.  We  think  that  the  judge  correctly  found,  on  these  and  other 
facts,  that  the  transfer  was  fraudulent;  and,  in  this  view,  he  properly  held 
the  assignment  preferring  Kelly's  individual  debt  to  be  also  fraudulent  as  ta 
creditors  of  the  partnership.  In  considering  the  question,  we  have  excluded 
the  examinations  of  defendants  Braithwaite  and  Kelly  as  to  any  effect  on  de» 
fendant  Chandler*s  rights,  as,  very  possibly,  the  learned  justice  did  on  the 
trial;  and  it  seems  to  us  that  the  findings  are  sustained*  Judgment  aifirmed^ 
with  costs. 

Landox  and  Imgalls,  JJ.,  concurring. 


In  re  Rich's  Estate. 
(Supreme  Court,  General  Term,  Third  Depa/rtnnent.    Jnly  2, 188S.) 

TBUSTS— POWEB  OF  TRUSTEES— SaLB  OP  TrDBT  PbOPBBTT. 

Testator  bequeathed  to  her  executor,  In  trust,  all  her  property,  ^^  with  all  the  rents- 
and  proilts  therefrom,  with  power  to  sell  the  real  estate,  and  convert  it  into  per- 
sonal property,  for  the  following  uses  and  purposes :  To  J.  8.  S.  the  use  and  in- 
come of  all  my  property  during  his  life, "  etc.,  with  contingent  remainders.  Heldf^ 
that  a  decree  by  the  surrogate  for  the  sale  of  certain  personal  property  of  testator 
with  direction  to  the  executor  and  trustee  to  invest  the  proceeds,  was  proper. 

Appeal  from  surrogate's  court,  Schoharie  county. 

Upon  the  final  accounting  of  Dewitt  G.  Dow,  executor  of  the  last  will  and 
testament  of  Fanny  S.  Rich,  deceased,  a  decree  was  rendered  by  the  surro> 
gate's  court  of  Schoharie  county  directing  said  executor  to  sell  certain  personal 
property,  and  invest  the  proceeds.  From  this  decree  John  S.  Smith,  devisee 
and  legatee  under  the  will,  appealed. 

Argued  before  Learned,  P.  J.,  and  Landom  and  Inqalls,  J  J. 

Andrew  Hamilton,  for  appellant.    Nathaniel  C.  Moak,  for  respondent. 

iKOALLs,  J.  Fanny  S.  Rich  made  her  last  will  and  testament  as  followsr 
'*!,  Fanny  S.  Rich,  of  Gobleskill,  K.  Y.,  make  this,  my  last  will:    I  give»de^ 
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vise,  bequeath  mj  estate  and  property,  real  and  personal,  as  follows,  that  is  to 
say:  First.  To  Dewitt  C.  Dow,  banker,  and  J.  Shepard  Smith,  both  of  Cobles- 
kill,  all  my  property,  in  trust,  with  all  the  rents  and  profits  therefrom,  with 
power  to  sell  the  real  estate,  and  convert  it  into  personalty,  for  the  following 
uses  and  purposes:  Second.  To  my  uncle,  J.  Siiepard  Smith,  the  use  and  in- 
oome  from  all  my  property,  except  as  hereinafter  stated,  during  his  life,  and 
to  him  absolutely  if  he  survives  my  brother,  Henry,  and  sister,  Kate  S.  Pier- 
son.  Third.  After  my  uncle,  J.  Shepard  Smith,  is  dead,  to  my  brother  and 
sister  equally;  either  dying,  to  tlie  survivor.  Fourth.  To  Koxie  Bice,  4^500- 
Fifth.  I  appoint  Dewitt  C.  Dow.  banker,  of  Cobleskill,  N.  Y.,  and  J.  Shep- 
ard Smith,  attorney,  of  the  same  place,  executors  of  this,  my  last  will.  They 
shall  not  be  required  to  give  security  either  as  trustees  or  executors.  Sixth. 
I  hereby  revoke  all  wills  by  me  heretofore  made.  Seventh,  This,  my  last  will 
and  testament,  is  written  on  one  sheet  of  paper.  In  witness  whereof,  I,  the 
above-named  testatrix,  have  hereunto  set  my  hand  and  seal  this  25th  day  ht 
January,  1886.  Fanny  S.  Bioh.  [l  s.]  The  said  Fanny  S.  Rich,  at  Cobles- 
kill,  on  said  day,  signed  and  sealed  this  instrument,  and  published  and  de- 
clared the  same  as  and  for  her  last  will,  and  we,  at  her  request,  and  in  her 
presence,  and  in  the  presence  of  each  other,  have  hereunto  written  our  names 
as  subscribing  witnesses.  Montford  D.  Baxter,  Residing  at  Cobleskill,  Scho- 
harie Co.,  N.  Y.  Hrnry  C.  Ruland,  Residing  at  East  Cobleskill,  Schoharie 
Co.,  N.  Y.''  The  will  was  duly  proved  as  a  will  of  real  and  personal  estater 
before  the  surrogate  of  the  county  of  Schoharie.  J.  Shepard  Smith,  who  is 
named  in  said  will  as  an  executor  and  trustee,  declined  to  act  as  such,  and  Dewitt 
C.  Dow,  named  in  said  will,  accepted  the  appointment,  duly  qualiOed  as  execu- 
tor and  trustee,  and  gave  security.  Upon  the  accounting  before  the  surrogate, 
it  appeared  that  certain  personal  property  which  belonged  to  the  testatrix  at 
her  decease,  and  which  constituted  a  part  of  her  estate,  remained  undisposed 
of,  and  the  surrogate  directed  the  said  Dewitt  C.  Dow  to  sell  and  convert  the 
same  into  money,  and  to  hold  the  proceeds,  as  appears  by  the  following  order, 
viz.:  "It  appearing  that  no  tombstone  has  been  erected  or  purchased  by  the 
executor  to  mark  the  grave  of  the  said  deceased,  it  is  hereby  ordered,  adjudged, 
and  decreed  that,  out  of  and  from  the  cash  in  the  hands  of  said  executor,  the 
sum  of  not  exceeding  $200  be  used  and  applied  by  said  executor  to  purchase 
and  erect  a  suitable  tombstone  at  the  grave  of  the  said  Fanny  S.  Rich,  de- 
ceased, and  said  amount  is  hereby  set  apart  for  that  purpose.  As  above  set 
forth,  and  as  appears  by  Schedule  I  of  the  executor's  account  presented  and 
filed,  property  which  was  included  in  the  inventory  of  personal  estate  of  said 
deceased,  at  the  sum  and  to  the  amount  of  $1,574.44,  remains  on  hand,  and 
for  which  the  executor  has  received  credit  in  this  accounting.  It  is  herebj 
ordered,  adjudged,  and  decreed  that  said  personal  property  be  disposed  of,  in 
the  disci eti on  of  said  executor,  at  public  or  private  sale,  and  the  proceeds  aris- 
ing from  such  sale,  together  with  the  cash  on  hand  remaining  after  the  pur- 
chase of  a  tombstone,  as  above  provided,  be  invested,  and  the  income  thereof 
and  therefrom  be  applied,  and  the  principal  amount  be  distributed  as  directed 
and  provided  in  and  by  the  last  will  and  testament  of  the  said  Fanny  S.  Rich, 
deceased." 

It  is,  we  think,  quite  apparent  from  the  will  that  the  testatrix  intended  that 
the  persons  named  as  executors  and  trustees  should  receive  the  estate  devised 
to  them  in  trust,  with  authority  to  receive  the  rents  and  profits,  and  to  sell 
and  convert  the  real  estate  into  personal  property,  and  to  apply  the  same  to 
the  uses  and  purposes  specified  in  the  will;  and  we  fail  to  discover  that  the 
law  interposes  any  obstacle  to  the  carrying  out  of  such  intention.  The  trust 
is  clearly  defined  and  .legally  constructed,  and  there  seems  to  be  nothing  in  the 
instrument  which  exempts  the  personal  property  in  question  from  sale  by  the 
execntur  and  trustee.  Covenhoven  v.  Shuler,  2  Paige,  132;  Redf.  Surr.  (3d 
Ed.)  580;  iipear  v.  Tinkham,  2  Barb.  Ch.  211.  It  is  evident  that  the  testa- 
v.2N.Y.s,no.5 — 12 
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trix  did  not  intend  that  such  personal  property  shonld  be  left  to  become  worn 
out  under  the  control  of  the  person  to  whom  she  bequeathed  such  income  for 
life ;  but,  rather,  that  it  should  be  sold  and  converted  into  money,  and  invested 
for  the  benefit  of  the  persons  designated  in  her  will  as  the  objects  of  her  bounty. 
If  she  had  intended  to  bequeath  such  personal  property  to  any  person,  to  be 
enjoyed  in  specie,  she  v/oulddonbilesB  so  have  directed,  and  the  bequest  would 
have  been  couched  in  language  clear  and  unmistakable.  We  so  judge  from 
the  fact  that  the  will  is  not  inartiflcially  drawn,  but  indicates  a  clearly-formed 
purpose  in  the  mind  of  the  testatrix,  which  has  been  intelligently  conveyed  by 
language  which  leaves  little  doubt  in  regard  to  the  intention  of  the  testatrix, 
or  the  construction  which  the  will  should  receive.  We  do  not  perceive  but 
that  the  disposition  of  such  property  was  wise  and  just,  and  calculated  to  ad- 
vance the  interests  of  all  concerned.  Dewitt  G.  Dow,  named  in  the  will,  took 
the  property  in  two  capacities,  viz.,  as  executor,  and  also  as  trustee,  which 
were  entirely  consistent;  and,  when  his  duties  strictly  as  executor  were  per- 
formed, he  retained  and  controlled  the  fund  as  trustee,  and  as  such  was  em- 
powered U)  invest,  receive  the  income,  and  disburse  the  same,  according  to 
the  direction  contained  in  the  will.  The  legal  title  to  the  property  became 
vested  in  the  trustee,  as  by  the  will  he  is  directed  to  receive  all  the  rents  and 
profits,  and  to  invest  and  disburse  the  same  as  therein  directed.  The  surro- 
gate construt»d  the  will  correctly,  and  properly  directed  the  sale  of  the  personal 
property  in  question.  Leggett  v.  Perldiis,  2  N.  Y.  297;  Donovan  v.  Van  De 
Mark,  78  N.  Y.  244;  Marx  v.  McQlynn,  88  N.  Y.  357.  The  case  In  re  Yates, 
99  N.  Y.  94.  1  N.  E.  Rep.  248,  seems  clearly  distinguishable  from  the  case  at 
bar.     The  decree  should  be  allirmed,  with  costs  to  be  paid  by  appellant. 

Learned,  P.  J.,  and  Landon,  J.,  concur. 


Lawson  tj.  Buckley  et  al, 
(Supreme  Court,  General  Term,  Third  Department    July  2, 1888.) 

Pbiitcipal  and  Surety— Notice  to  Pbocebd  against  Principal — Sufpicienct. 

A  notice  by  a  surety  on  a  promissory  note  to  the  holder,  who  received  the  same 
with  knowledge  of  the  suretyship,  that  he  must  *^  make  Daniel  [the  principal]  come 
to  time  this  fall, "  as  it  is  "the  best  time  for  making  money  with  farmers, "  is  not 
such  an ''explicit  notice  or  request  to  the  creditors  to  take  legal  proceedings  to  col- 
lect the  debt"  as  will  discharge  the  surety  on  the  subsequent  insolvency  of  the 
principal.*    Landon,  J.,  dissentinfi:. 

Appeal  from  circuit  court,  Washington  county. 

Action  on  a  promissory  note,  brought  by  Peter  Lawson  against  Timothy 
and  Daniel  Buckley.     Judgment  for  defendants.    Plaintiff  appeals. 
Argued  before  Leabked,  P.  J.,  and  Landon  and  Ingaxi^,  J  J. 
J,  M.  Whitman,  for  appellants.    2>.  /.  Sullivan,  for  respondent. 

Learned,  P.  J.  This  is  an  action  on  a  note  signed  by  both  defendants. 
Nothing  on  the  note  shows  that  Timothy  was  surety.  Nothing  that  is  proved 
as  to  the  negotiation  of  the  note  shows  that  the  plaintiff  was  then  told  that 

^Mere  neglect  to  bring  suit,  or  to  make  active  efforts  to  collect  the  amount  of  a  note 
from  the  principal  maker,  at  the  request  of  the  surety^s  not  sufficient  to  discharge  the 
latter.  Benedict  v.  Thoe,  (Minn.)  35  N.  W.  Rep.  10.  The  fact  that  when  a  debt  falls 
due  a  surety  reauests  the  creditor  to  sue  the  principal  debtor,  who  is  then  solvent,  does 
not  operate  to  discharge  the  surety  upon  the  failure  of  the  creditor  to  comply  with  the 
request,  and  the  subsequent  insolvency  of  the  debtor.  Bmith  v.  Freyler,  (Mont.)  1  Pac 
Rep.  214.  Under  the  Dakota  statute  it  is  held  that,  in  order  to  so  operate,  there  must 
be  an  explicit  notice  that,  in  case  the  creditor  shall  fail  to  sue,  the  surety  will  hold  him* 
self  discharged.  Kennedy  v.  Falde,  29  N.  W.  Rep.  667.  See  Silver  Plate  Co.  v.  Flory, 
(Ohio,)  7  N.  E.  Rep.  758,  and  note;  Ingals  v.  ButUff,  (Kan.)  IS  Pao.  Rep. 828;  Medley  ▼• 

tandy.(Ky.)  4S.tr. Rep. 3f'-     ^^    ' '^'-^       ™    «.    ,  ^     , 

(Iowa,)  85  N.  W.  Rep.  518. 


Tandy,  ^y.)  4^.  W.  Rep.  308;  Appealof  Neel,  (Pa.)  U  At).  Rep.636;  Graham  v.  Rush, 
a,)85K.       "" 
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Timothy  was  surety.  But  Timothy  now  claims  that  he  was  in  fact  surety, 
and  that  plaintiff  knew  this;  and  probably  there  is  evidence  to  sustain  this. 
He  also  claims  that  he  told  plaintiff,  about  three  months  after  the  note  was 
made,  that  he  must  "make  Daniel  come  to  time  this  fall,  "and  that  since  that 
time  Daniel  has  become  unable  to  pay.  This  kind  of  defense  is  one  that 
should  never  be  favored.  It  is  not  just.  The  surety  has  the  remedy  in  his 
own  hands.  He  can  pay  up  the  debt,  as  by  its  terms  he  has  agreed  to  do,  and 
can  then  sue  this  surety;  so  that,  if  he  feai*s  the  insolvency  of  the  surety,  he 
lias  abundant  remedy.  The  doctrine  came  into  this  stale  against  opposition. 
The  same  judge  of  the  court  of  appeals  who  stated  it  rather  strongly  in  Col- 
grove  V.  Tollman,  67  N.  Y.  95,  said  in  Hunt  v.  Purdy,  82  N.  Y.  486,  that 
it  was  not  a  favorite,  and  is  not  to  be  applied  with  laxity.  See,  to  the  same 
effect,  Newcomh  v.  Uale,  90  N.  Y.  326.  In  Hunt  v.  Purdy,  the  court  say,  at 
least,  that  the  notice  to  the  creditor  should  clearly  inform  him  that  he  is  re- 
quired to  take  proceedings  in  the  courts.  To  the  same  effect  is  Machine  Co, 
V.  Farrington,  82  N.  Y.  121, 131:  "Explicit  notice  or  request  to  the  creditor 
to  take  legal  proceedings  to  collect  the  debt. "  Here  this  case  fails.  The  only 
notice  by  Timothy  to  plaintiff  is  testified  to  by  plaintiff  himself:  "You  must 
make  Daniel  come  to  time  this  fall.  You  know  it  is  the  best  time  for  mak- 
ing money  with  farmers."  Now,  this  did  not  direct  plaintiff  to  take  legal 
proceedings.  Timothy  and  Daniel  were  brothers.  If  Timothy  wished  plain- 
tiff to  sue  Daniel  at  the  peril  of  losing  his  claim  on  Timothy  in  case  of  neglect, 
he  should  have  said  so  unequivocally.  Very  possibly,  he  did  not  wish  to  di- 
rect the  plaintiff  in  express  terms  to  sue,  lest  Daniel  should  blame  him  for  so 
doing.  The  testimony  above  citefl  is  all  that  is  shown  to  have  been  said  by 
Timothy.  Plaintiff  testifies  that,  to  satisfy  Timothy,  he  replied  he  would  see 
Daniel  about  the  note,  and  see  what  he  had  been  trying  to  do;  so  that  this  re- 
ply does  not  indicate  that  the  request  of  the  plaintiff  implied  that  legal  pro- 
ceedings were  to  be  taken.  A  motion  to  set  aside  the  verdict  as  against  evi- 
dence was  denied.  The  case  has  been  argued  on  the  supposition  that  appeal 
has  been  taken ;  and  the  case  shows  that  it  contains  all  the  evidence.  It  seems 
to  me,  therefore,  that  there  was  not  evidence  to  sustain  the  defense.  Judg* 
ment  and  order  reversed;  new  trial  granted;  costs  to  abide  event. 

iNGAiiLs,  J.,  concurs. 

LAia>ON,  J.,  (dissenting.)  As  the  answer  denied  none  of  the  allegations 
of  the  complaint,  but  set  forth  an  affirmative  defense,  the  defendant  held  the 
affirmative,  and  was  entitled  to  open  and  close  the  case.  The  note  was  given 
April  1,  1881.  The  defendant  Timothy  Buckley  signed  it  as  surety  for  his 
brother  Daniel.  This  seems  to  have  been  sufficiently  shown.  About  three 
months  after  the  date  of  the  note,  Timothy  said  to  the  plaintiff:  "You  must 
make  Daniel  come  to  time  this  fall.  You  know  that  it  is  the  best  time  for 
making  money  with  the  farmers  in  the  fall."  The  plaintiff,  who  testifies  to 
this,  also  testifies:  "I  saw  Dan  a  month  or  two  after,  and  told  him:  •  I  have 
to  collect  that  note  by  Tim's  orders,  or  take  the  consequences.'  "  The  plain- 
tiff did  not  make  the  objection  upon  the  trial,  which  he  urges  here,  that  the 
demand  made  by  Timothy  of  the  plaintiff  to  proceed  against  Daniel  was  not 
a  demand  to  take  legal  proceedings.  If  he  had,  possibly  further  testimony 
would  have  been  given.  Timothy  did  not  testify  at  the  trial.  Besides,  the 
plaintiff  understood  that  he  was  to  take  legal  proceedings  if  necessary.  We 
do  not  think  we  ought  to  disturb  the  verdict  upon  this  ground. 

Plaintiff  moved  for  a  verdict  upon  the  ground  that  there  was  no  evidence 
showing  that  Daniel  was  not  worth  as  much  now  as  he  ever  was.  It  was  in- 
cumbent upon  the  defendant  to  show  that  Daniel  was  solvent  in  the  fall  of 
1881.  The  evidence  is  that  he  owned  a  farm  of  70  acres,  worth  $60  per  acre, 
incumbered  by  a  mortgage  of  $2,500;  "no  other  claim  upon  the  farm."    He 


Digitized  by  VjOOQIC 


180  KEW   YOBK  SUPPLEMENT.  [Sup.Ct. 

had  cows,  horses,  and  other  property  worth  <K46,  making  a  total  over  the 
mortgage  of  $2,151.  That  he  has  no  property  now.  He  did  not  testify 
wliether  he  then  owed  other  debts  besides  the  mortgage.  He  was  not  asked* 
Upon  his  cross-examination,  he  testified:  *' Question,  Tell  me  where  you  have 
lost  a  dollar  since  then.  Answer.  In  paying  interest  money,  and  raising  my 
family.  Q,  If  you  paid  interest  money,  it  was  on  what  you  owed  then?  A, 
Yes,  sir.  Q.  Then  you  did  not  lose  it.  A.  No,  sir.  Q,  You  are  worth  a 
good  deid  less  than  you  were  in  1881?  A.  I  have  lost  it  paying  debts."  He 
also  testified  that  he  had  incurred  debts  since  1881,  and  that  he  was  not  worth 
as  much  now  as  then;  that  he  had  a  wife  and  family  of  10  children.  Now,  it 
is  true  that  he  does  not  in  terms  say  that  he  owed  no  other  debts  in  1881  than 
the  mortgage,  but  from  the  statement  lie  did  make  we  think  the  jury  were  at 
liberty  to  tind  that  he  was  solvent  in  1881,  and  had  since  then  consumed  his 
property  in  paying  the  interest  upon  the  mortgage,  and  in  supporting  his  fam- 
ily. The  question  was  fairly  left  to  the  jury»  and  we  think  the  judgment 
must  be  affirmed. 


ToBEY  t>.  City  op  Hudson. 
{Suvreme  Court,  General  Termy  Third  Depafrtment    JtOy  2, 1888.) 

MUHIOIFAL  Ck>BFOBATION8— INJUBIBS  BY  lOT  StBEBTS— LIABILITY  OF  CiTT. 

In  an  action  against  a  city  for  personal  injuries,  it  appeared  that  the  injured  per- 
son fell  on  a  ridge  of  old  ice  about  two  feet  long  ana  six  inches  wide,  and  frozen 
about  two  inches  deep.  There  was  evidence  that  the  ridge  had  been  on  the  side- 
walk for  several  days.  The  evidence  was  conflicting  as  to  whether  there  was  a  fall 
of  snow,  sleet,  and  rain  on  the  day  of  the  accident.  Heldy  that  a  refusal  to  charge 
that  if  the  jury  believe  that  the  sidewalks  were  niade  generally  slippery  on  the 
evening  of  the  accident  by  reason  of  a  fall  of  sleet  or  snow  that  day,  so  that  the 
sidewalk,  at  the  place  of  the  accident,  would  have  been  slippery  without  regard  to 
the  ice  previously  formed,  defendant  was  not  liable,  was  reversible  error.  > 

Appeal  from  circuit  court. 

Action  by  Alida  Tobey,  as  administratrix,  against  the  city  of  Hudson,  for 
personal  injuries  to  plaintiff's  decedent.  Judgment  for  plaintiff.  Defendant 
appeals. 

Argued  before  Leakned,  P.  J.,  and  Landon,  J. 

/.  Hyder  Cody,  for  appellant.     Willard  Peck,  for  respondent. 

LeaK7«7ED,  p.  J.  The  principal  questions  raised  in  this  case  are  whether 
the  verdict  was  against  the  weight  of  evidence  on  the  question  of  defendant's 
negligence,  and  whether  there  were  errors  in  the  charge.  It  is  not  to  be  ques- 
tioned that  a  city  may  be  liable  for  injuries  occasioned  by  an  accumulation  of 
ice  upon  its  sidewalks.  So  it  is  said  in  Kinney  v.  Troy,  108  N.  Y.  567, 15  N. 
E.  Rep.  728,  on  the  authority  of  Todd  v.  Troy,  61  N.  Y.  506.  Such,  too,  was 
the  doctrine  of  Fomfrey  v.  Saratoga,  104  N.  Y.  459,  11  N.  E.  Kep.  43,  and 
of  ELgie  v.  Troy,  16  N.  E.  Kep.  081,  affirming  37  Hun,  641.  But  in  the  Kin- 
ney Case  the  court  seems  to  use  the  word  ** accumulation"  as  meaning  a  ridge 
or  unevenuess;  for  they  say  that,  as  the  ice  was  all  in  one  sheet,  the  plaintiff 
should  have  been  nonsuited.  In  Kavtny  v.  Troy,  108  N.  Y.  571,  15  N.  £. 
Rep.  726,  (decided  at  the  same  term, )  the  court  were  not  willing  to  say  whether 
the  Todd  Case  should  be  followed  to  its  full  extent;  and  they  remarked  that 

1 A  city  is  bound  to  exercise  active  vigilance  to  prevent  and  remove  obstacles  of  a 
dangerous  character  from  its  highwa3rs,  Kunz  v.  City  of  Troy.  1  N.  Y.  Supp.  596;  but 
is  not  liable  for  IniurieB  occasioned  by  the  slippery  condition  of  a  sidewalk,  when  that 
condition  was  produced  by  smooth  ice  of  recent  formation,  Elinney  v.  City  of  Troy,  f N. 
T.)  15  N.  £.  Rep.  728;  although  the  ice  upon  which  plaintiff  slipped  was  formed  by 
water  dripping  from  a  roof,  Kaveny  v.  City  of  Troy,  (N.  Y.)  15  N.  E.  Rep.  728. 

On  the  general  subject  of  the  liability  of  municipal  corporations  for  injuries  caused 
by  defective  streets  and  highways,  and  what  is  sufficient  notice  of  such  defects,  see 
Birmingham  v.  McCrary,  (Ala.)  4  South.  Rep.  680,  and  cases  cited  in  Aote. 
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snow  could  be  removed  without  serious  difficulty,  but  that  ice  from  the  drip 
of  a  roof  was  a  different  matter;  that  in  severe  winters  it  was  difficult  to  re- 
move it.  And,  having  shown  that  the  plaintiff  might  have  fallen  on  ice 
formed  by  the  drip  of  the  roof,  they  held  that  it  was  not  reasonable  that  the 
city  should  be  required  to  remove  it,  and  that  the  city  was  not  liable.  They 
also  held  that  the  freezing  of  the  night  and  next  day  before  the  accident  could 
not  have  failed  to  form  a  new  coating  of  ice;  that  this  must  have  made  a  new 
coating  over  the  ice  which  bad  been  formed  by  the  drip;  that  the  city  was  not 
bound  to  remove  that  new  coating;  that  the  accident  might  have  come  from 
this  natural  cause,  and  plaintiff  should  have  been  nonsuited  on  that  ground 
also.  In  Taylor  v.  Yonkers,  105  N.  Y.  202,  11  N.  E.  Rep.  642,  sand  and 
gravel  had  lain  on  the  sidewalk,  which  fact  tended  to  show  negligence.  On 
the  night  before  the  accident  rain  fell  and  froze,  and  the  whole  city  was  slip- 
pery. The  plaintiff  fell  on  the  sloping  ice  which  had  formed  on  the  sand  and 
gravel.  The  court  held  the  city  not  liable,  because  it  was  just  as  possible 
that  plaintiff  would  have  slipped*  if  the  place  had  been  level.  So  far  as  can  be 
ascertained,  these  cases  show  the  present  condition  of  the  doctrine  as  to  icy 
sidewalks;  and  we  may  also  notice  that  in  the  case  first  cited  the  court  said, 
''Something  more  than  a  slippery  sidewalk  must  be  shown. "  Now,  inasmuch 
as  there  has  never  been  any  question  that  notice  (or  implied  notice,  so  called) 
must  be  shown,  the  remark  of  the  court  did  not  apply  to  the  necessity  of  show- 
ing notice.  The  court  must  have  meant  that  the  city,  even  with  notice,  would 
not  be  liable  merely  on  the  ground  that  the  sidewalk  was  slippery.  Why  a 
dty  should  be  liable  for  damage  caused  by  a  ridge  of  ice,  and  not  for  that 
caused  by  a  smooth  piece  of  ice,  we  do  not  attempt  to  explain;  but  it  seems 
to  us  quite  evident  from  these  recent  cases  that  the  court  of  appeals  have  seen 
that  the  logical  deduction  from  earlier  decisions  was  such  that  some  distinct 
tion  must  be  made  to  save  cities  from  an  intolerable  liability, — a  necessity 
suggested  by  this  court  in  Foley  v.  Troy,  45  Hun,  396.  There  was  evidence 
in  this  case  tending  to  show  that  the  deceased  fell  on  old  ice,  rounded  up  in 
the  centre,  frozen  "swush  like;"  depth  two  to  two  and  one-half  inches;  rain 
and  snow  frozen  together;  a  big  chunk  of  ice,  probably  two  feet  long  and  six 
inches  wide.  These  are  expressions  used  by  witnesses.  There  is  evidence 
that  this  ridge  had  been  there  several  days.  There  is  a  conflict  of  evidence  on 
the  question  whether,  on  the  day  of  the  /accident,  there  had  been  a  fall  of 
snow,  sleet,  and  rain  which  had  frozen,  and  had  made  the  sidewalks  generally 
slippery.  In  view  of  this  evidence,  the  defendant  asked  the  court  to  charge 
that  if  the  jury  believe  that  the  sidewalks  of  the  city  were  made  generally 
slippery  that  evening  of  the  accident  by  reason  of  a  fall  of  sleet  or  snow  that 
day,  so  that  the  sidewalk  in  front  of  Gray's  would  have  been  slippery  with- 
out regard  to  the  ice  previously  formed,  the  defendant  was  not  liable,  and  the 
verdict  m  ust  be  for  the  defendant.  The  court  declined  so  to  charge,  but  left 
it  to  the  jury. 

Now.  in  the  Taylor  Case  and  in  the  Kaveny  Case  we  understand  the  court 
of  appeals  to  hold  substantially  this:  that  if  there  has  been  an  old  obstruction, 
be  it  of  sand  or  ice  or  snow,  and  if  then  there  be  a  fall  of  sleet  or  rain  which 
freezes,  and  makes  everything  slippery  that  it  covers,  including  the  old  ob- 
struction, and  then  if  a  person  slips  on  the  old  obstruction,  now  covered  with 
the  newly-formed  coating  of  ice,  it  cannot  be  said  that  the  city  was  bound  to 
remove  this  new  coating;  and  also,  in  such  a  case,  it  is  not  right  to  assume 
that  the  person's  fall  was  caused  by  the  old  obstruction,  even  though  that  was 
a  possibly  concurring  cause;  that  the  plaintiff  must  fail  if  he  does  not  show 
that  the  accident  was  due  to  that  cause  for  which  defendant  was  responsible. 
Searles  v.  RaUroad  Co.,  101  N.  Y.  661,  5  N.  E.  Rep.  66.  It  seems  to  us  that 
this  request  of  the  defendant  was  directed  to  the  proposition  thus  established 
by  the  courts;  and  that  the  refusal  to  charge  this,  and  the  leaving  the  matter 
to  the  jury,  justified  them  in  finding  a  verdict  for  the  plaintiff,  even  if  they 
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were  satisfied  from  the  evidence  that  Gray's  sidewalk  would  have  been  slip- 
pery owing  to  the  sleet  which  fell  that  day,  and  without  reo^ard  to  the  ice  pre- 
viously formed.  We  refer  to  the  discussion  in  the  opinion  in  the  Taylor  Case 
at  pages  208,  209.  Here  we  think  there  was  error  which  may  have  prejudiced 
the  defendant.  The  error  is  quite  natural;  for  in  the  Todd  Case  there  had 
been  a  recent  fall  of  snow,  although  it  does  not  appear  that  tliat  fail  had  oc- 
casioned a  general  slipperiness;  and  the  remarks  of  the  court  in  the  Kaveny 
Case  seem  to  indicate  a  willingness  to  limit  the  doctrine  supposed  to  be  es- 
tablished in  the  Todd  Case.  We  have  already,  as  above  remarked,  expressed 
the  view  that  some  limitation  was  becoming  desirable.  It  seems  to  us  that, 
by  the  refusal  to  charge  as  requested,  the  jury  might  have  found  that,  with- 
out regard  to  the  ice  previously  formed,  the  sidewalk  might  have  been  slip- 
pery; and  that  if  it  was  thus  slippery,  and  the  deceased  fell  by  reason  of  such 
slipperiness,  the  city  might  be  liable.  Here  it  seems  to  us  comes  in  the  dis- 
tinction drawn  by  the  court  of  appeals  in  the  cases  cited.  Supposing  that 
there  hixd  been,  prior  to  the  day  of  the  accident,  a  "chunk"  or  ridge  of  snow 
and  ice.  If,  on  that  day,  sleet  fell,  covering  that  ridge,  and  the  rest  of  the 
sidewalk  in  the  city,  with  a  slippery  coating,  how  can  it  be  determined  that 
the  ridge  had  anything  to  do  with  the  fall  of  the  deceased?  As  the  court  said 
in  the  Taylor  Case :  "it  is  quite  possible  that  the  slope  of  the  walk  had  some- 
thing to  do  with  it.  It  is  equally  possible  that  it  did  not."  If  the  sleet  of 
that  day  covered  the  old  ridge,  then  it  may  have  been  immaterial,  as  to  the 
accident,  whether  that  ridge  was  ot  a  slippery  material,  like  ice,  or  of  a  ma- 
terial not  slippery,  like  sand.  As  it  was  covered  with  a  coating  of  ice,  one 
who  slipped  would  slip  on  that  ice;  and  that  coating  of  ice  was  a  recent  de- 
posit, for  the  failure  to  remove  which  the  city  could  not  be  liable.  If  the  jury 
had  believed  that,  by  that  fall  of  sleet  that  day,  the  sidewalks,  including  that 
in  front  of  Gray's,  were  made  generally  slippery,  that  slipperiness  would  have 
been  "a  sutHcient  certain  and  operating  cause  of  the  fall."  There  are  some 
other  requests  bearing  on  the  same  general  matter,  which,  perhaps,  these  recent 
decisions  required  the  court  to  charge;  but  it  is  unnecessary  to  discuss  them, 
since  we  think  that  the  Taylor  Case  and  the  Kaveny  Case  made  it  the  right 
of  the  defendant  to  have  the  charge  given  which  we  have  discussed.  Judg- 
ment and  order  reversed;  new  trial  granted;  costs  to  abide  event. 

Landon,  J.,  concurs.    Ingalls,  J.,  not  acting. 


Keanb  v.  Village  of  Waterfobd. 
(Supreme  Court,  General  Term,  Third  Depa/rtment.    July  2, 1888.) 

Municipal  Corporations— Injuries  by  Icy  Strkbts— Instructions. 

Upon  trial  of  an  action  against  a  village  for  injuries  resulting  from  a  fall  on  the 
sidewalk,  caused  by  ice,  there  being  a  conflict  of  evidence  as  to  the  quantity  of  ice, 
and  the  length  of  tune  it  had  been  on  the  walk,  witnesses  for  defendant  testifying 
that  there  was  a  thin  film  of  ice  that  had  frozen  on  the  afternoon  of  the  accident,  it 
was  prejudicial  error  tx>  refuse  to  instruct  that,  If  the  ice  had  only  been  formed  by 
rain  or  sleet'that  afternoon,  the  plaintiff  could  not  recover.* 

Appeal  from  circuit  court. 

Action  by  Ann  Keane  against  the  village  of  Waterford  for  injuries  from 
negligence  of  defendant  in  failing  to  keep  the  sidewalk  clear  of  ice.  Verdict 
and  judgment  for  plaintifF,  and  defendant  appealed. 

Argued  before  Learned,  P.  J.,  and  Ingalls  and  Landon,  J  J. 

N.  C,  Moak,  for  appellant.    James  W,  Verbeck,  for  respondent. 

Ingalls,  J.  "We  are  satisfied  that  the  learned  justice  at  the  circuit  com- 
mitted an  error  prejudicial  to  the  defendant's  case  in  refusing  to  charge,  as 

^See  Tobey  v.  City  of  Hudson,  ante,  180,  and  note. 
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requested  by  the  defendant's  counsel,  the  following  proposition:  '^ Defendant 
also  requested  the  court  to  charge  the  jury  that,  if  they  should  find  that  the 
ice  on  the  sidewalls  at  the  point  in  question  was  formed  by  sleet  or  rain  the 
afternoon  or  evening  of  the  day  of  the  accident,  the  plaintiff  cannot  recover." 
The  evidence  in  regard  to  the  condition  of  the  ice  upon  the  sidewalk  at  the 
time  of  the  casualty  was  very  conflicting,  and  we  think  the  defendant's  theory 
at  the  trial,  that  the  ice  upon  which  the  plaintilT  fell  was  formed  in  the  even- 
ing of  the  day  on  which  she  received  the  injury,  was  so  far  i<upported  by  the 
evidence  adduced  in  support  thereof  that  the  jury  would  have  been  justified 
in  so  finding  the  fact,  provided  they  credited  the  witnesses  produced  by  the 
defendant.  Ambrose  K.  Worthington  testified  as  follows:  "In  the  afternoon 
of  the  day  that  plaintiiT  fell,  it  was  thawing,  and  just  at  night  the  sidewalk 
was  all  clear.  I  was  busy  at  the  bar,  and  my  man  had  gone  home.  A  gentle- 
man came  in,  and  said  *  there  was  a  lady  just  fell  on  your  corner.'  Immedi- 
ately after  that,  I  observed  th»  condition  of  that  walk.  I  went  out  there* 
There  was  a  very  thin  sheet  of  ice  on  the  brick, — very  thin,  just  like  a  wafer. 
There  was  no  accumulation  or  bed  of  ice  on  that  walk  in  front  of  my  hoteU 
several  incljes  thick.  I  know  it,  because  we  kept  it  clean.  Mr.  Snyder  and 
myself  did  it.  Sometimes  I  would  find  ice  there,  and  I  would  put  ashes  on  it. 
When  it  was  slippery,  and  we  could  not  get  it  oft,  we  would  use  ashes  on  it. 
There  was  not  at  tli^ittime  any  such  thing  as  three,  four,  or  five  inches  of  ice 
on  that  sidewalk.  There  was  no  such  thmg  as  a  ridge  of  ice  formed  by  the 
drip  of  the  eaves  on  the  walk.  At  that  time  there  was  not.  We  used  to  keep 
the  gutter  clean  on  the  eaves  of  the  stoop.  There  were  tin  leaders  that  went 
out  over  the  sidewalk  to  discharge.  We  used  to  keep  the  gutters  and  leaders 
clean, — used  hot  water.  When  they  were  frozen  up,  Snyder  would  get  up 
and  clean  them  out.  He  didn't  clean  the  sidewalk  that  day,  because  it  was 
thawing,  and  didn't  need  it.  We  tried  to  keep  it  clean.  Sometimes  there 
would  come  a  snow-storm  during  the  night,  and  then  we  would  put  ashes  on 
until  we  got  it  clear.  There  was  no  ice  or  snow  on  it.  I  don't  remember 
whether  it  rained  that  day  or  not.  I  went  went  out  after  I  heard  of  the  ac- 
cident, and  found  an  enamel  of  ice  on  the  brick.  That  is  the  first  I  knew  it 
was  freezing.  It  was  thawing  during  the  afternoon.  X  should  not  think 
that  platform  was  over  five  inches  above  the  brick.  During  that  winter,  up  to 
the  time  of  the  accident,  there  was  not  at  anytime  a  bed  of  ice  several  inches 
thick  along  that  walk  that  was  allowed  to  remain  there  a  day  or  two,  or  a 
week,  or  anything  of  that  kind."  The  evidence  of  Snyder,  Holton,  and  Gal- 
vin  also  strongly  supports  the  defendant's  theory  in  regard  to  the  cause  of 
the  injury,  and  the  freedom  of  the  defendant  from  any  charge  of  negligence 
in  not  keeping  the  sidewalk  in  question  reasonably  free  from  accumulation 
of  ice. 

Under  the  circumstances  detailed  by  such  witnesses,  we  think  the  defend- 
ant was  entitled  to  the  instruction  to  the  jury  which  was  requested  and  re- 
fused. Whether,  upon  all  the  evidence  in  the  case,  with  the  instruction  given 
as  requested,  the  jury  would  probably  have  reached  a  different  conclusion,  we 
cannot  determine,  and  all  speculation  upon  the  subject  would  be  useless;  and, 
in  view  of  another  trial,  it  does  not  seem  advisable  further  to  discuss  the  evi- 
dence. The  defendant's  counsel,  in  making  such  request  to  charge,  was  at 
liberty  to  assume  that  the  jury  would  credit  the  evidence  which  had  been  pro- 
duced by  the  defendant,  and  would  find  the  facts  in  accordance  with  the  state- 
ment in  such  request,  and  would  follow  the  direction  of  the  court  in  regard  to 
the  law.  Assuming  the  facts  to  be  as  stated  in  said  request,  and  that  the  jury 
bad  so  found  them  from  the  evidence,  we  are  convinced  that  the  defendant  could 
not  have  been  held  liable,  within  the  doctrine  upon  this  subject  as  declared 
by  the  recent  adjudications.  Taylor  v.  City  o/Yon/cers,  105  N.  Y.  202,  11 
2i.  E.  Rep.  642;  Kaveny  v.  Troy,  16  K.  E.  Bep.  726;  Kinney  v.  City  of  Troy, 
15  :N^.  £.  Bep.  728;  MvUer  v.  NewhurgK  32  Hun,  24,  affirmed  by  the  court  of 
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appeals.  105  N.  Y.  668;  Blakeley  v.  City  of  Troy,  18  Hun,  170.  The  learned 
justice  replied  to  such  request  to  charge  as  follows:  **I  have  covered  the  en- 
tire ground  In  that  regard;  and  that  is  that  if  a  fall  of  snow  or  water  freezes, 
and  forms  ice,  they  are  to  have  a  reasonable  time  in  which  to  remove  it,  and 
that  is  a  question  for  the  jury  to  pass  upon."  We  fail  to  discover  either  from 
the  response  to  the  request,  or  in  the  general  charge  to  the  jury,  any  instrue- 
tion  which  can  fairly  Ite  construed  as  even  a  substantial  compliance  with  such 
request.  We  extract  from  the  charge  the  following:  "For  instance,  if  there 
is  a  fall  of  snow  or  rain  which  freezes  all  over  the  village,  perhaps  to  the 
depth  of  one-quarter  of  an  inch, — it  may  be  a  mere  film  or  coating, — ^you  would 
not,  perhaps,  think  it  was  negligence  if  the  trustees  were  not  able  to  remove, 
in  a  couple  of  hours,  that  film  of  ice,  extending  over  the  whole  village.  This 
is  left  to  the  discretion  of  tlie  jury.  A  jury  Hhould  not  hold  a  corporation,  or 
any  other  party,  liable,  on  a  charge  of  negligence,  for  not  doing  what  they 
could  not  perform.  They  are  not  to  be  held  to  the  performance  of  impossi- 
bilities." We  think  the  charge  was  calculated  to  convey  to  the  jury  the  im- 
pression that  they  possessed  an  unlimited  discretion  in  the  premises,  and  were 
authorized  to  render  a  verdict,  establishing  the  negligence  of  t||e  defendant 
without  regard  to  the  length  of  time  which  elapsed  between  the  formation  of 
the  ice  and  the  accident.  It  seems  probable  that  to  guard  against  such  an 
impression,  that  the  defendant's  counsel  made  the  rei]uest  to  charge,  and  which 
was  in  effect  refused.  If  we  could  find  in  the  charge  any  direction  to  the  jury 
which  even  substantially  embraced  the  substance  of  the  request,  we  would  be 
inclined  to  hold  it  snt&cient  to  protect  the  rights  of  the  defendant,  as  a  judge 
should  not  be  required  to  repeat  his  charge,  or  be  plied  with  needless  and  per« 
plexing  requests  to  charge,  after  he  has  fairly  presented  the  entire  case  to  the 
Jury.  After  a  careful  consideration  of  this  case,  we  have  reached  the  con- 
clusion that  the  defendant  was  entitled  to  the  instruction  to  the  jury  requested, 
and  that  the  refusal  may  have  prejudiced  the  defendant's  case  in  this  respect. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Lbarned,  p.  J.y  and  Landon,  J.,  concur. 


Priob  o.  Holman  et  al. 
(Supreme  Cou/rt,  Oeneral  Term,  Third  Department.    Jaly  2, 1888.) 

1.  Husband  and  Wife— Loan  of  Wife's  Money— Compound  Interest. 

Defendant's  testator  having  loaned  a  sum  of  plaintilTs  money,  she  being  his  wife, 
inciuding  it  with  his  own  funds  in  a  mortgage  token  for  such  loan,  coUected  a  por- 
tion of  tne  mortgage  debt,  and  the  interest  annually  during  his  life-time,  after 
which  defendants  continued  to  collect  such  interest,  both  testator  and  defendants 
denying  plaintilTs  right  to  any  portion  of  the  mortgage  debt.  Held,  in  an  action 
to  establCsh  her  claim  to  said  fund  and  to  recover  the  same,  that  she  was  entitled  to 
interest  upon  the  interest  so  collected,  though  she  had  made  no  demand  for  such 
interest  when  received. 

2.  Estoppel^By  Acts. 

In  such  case,  judgment  having  been  rendered  by  the  special  term  for  the  amount 
so  loaned,  with  simple  interest,  and  the  same  declared  a  lien  on  said  mortgage,  the 
judgment  further  providing  that,  upon  the  payment  thereof,  defendants  should  be 
discharged  from  liability,  and  that  the  present  action,  already  instituted  to  estab- 
lish defendants'  liability  for  compound  interest,  be  discontinued,  which  upon  ap- 
I>eal  was  reversed  by  the  general  term  as  to  the  discharge  of  defendants,  and  dis- 
continuance of  this  action,  virtually  deciding  the  action  maintainable,  payment  of 
said  judgment,  and  plaintifF's  acceptance  thereof,  is  not  a  bar  to  the  further  prose- 
cution of  the  present  action. 

Appeal  from  circuit  court. 

Action  by  Constance  B.  Price  against  De  Witt  C.  Holman  and  otliers,  exec- 
utors of  the  will  of  Walter  W.  Price,  late  husband  of  plaintiff,  to  recover  in- 
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terest  on  funds  used  by  testator  belonging  to  plaintiff.    Judgment  for  de- 
iendants,  and  plaintiff  appealed. 

John  L.  Hill,  for  appellant.    Jf.  A.  8Jieldon,  for  respondents. 

IKGAX.LS.  J.  The  view  which  we  take  of  this  case  does  not  render  it  nec- 
essary to  trace  with  particularity  the  history  of  this  controversy,  which  has 
extended  through  years,  as  the  statement,  in  a  general  way,  of  a  few  of  its 
ieatures  will  suffice  to  present  such  view.  The  first  action  commenced  by  the 
plaintiff  was  based  upon  the  theory  that  Walter  W.  Price,  her  husband,  be- 
ing possessed  of  the  sum  ot  $10,000  which  belonged  to  the  plaintiff,  included 
the  same  in  a  loan  which  was  secured  by  a  mortgage  for  $50,000  executed  to 
Jiim  by  Theophilus  and  Theophilus  £.  Koessle.  The  mortgage  did  not  show 
upon  its  face  that  the  plaintiff  had  any  interest  therein,  and  the  purpose  of 
that  action  was  to  establish  the  fact  that  she  was  interested  in  said  loan  and 
in  said  mortgage,  to  the  extent,  as  she  claimed,  of  $10,000.  It  was  deter- 
mined therein  that  she  possessed  such  an  interest,  but  only  to  the  amount  of 
$5,000  of  principal,  besides  interest  thei  eon.  The  second  action  seems  to 
have  been  sanctioned  by  the  court,  as  appears  by  the  opinion  which  was  de- 
livered upon  the  decision  by  the  general  term  of  the  motion  by  the  plaintiff 
for  leave  to  file  a  supplemental  complaint,  and  which  motion  was  denied,  and 
such  opinion  contains  the  following:  "It  would  be  more  in  accord  with  legal 
.and  regular  proceedings  for  the  plaintiff,  after  entering  her  judgment  to  the 
•effect  that  she  is  the  owner  of  $5,000  of  the  mortgage  debt,  and  interest,  to 
the  protection  of  the  mortgage,  etc.,  to  undertake  to  establish  the  liability  of 
the  defendants'  executors  for  moneys  collected  and  received  by  them,  with 
iBuch  interest  as  the  facts  shall  show  she  is  entitled  to."  The  learned  justice 
who  tried  such  action  recognized  and  acted  upon  such  decision,  as  appears  by 
his  opinion,  in  which  he  says:  ''The  defendants  claim  that  the  Judgment  in 
the  former  suit,  establishing  that  the  plaintiff's  claim  in  the  mortgage  to  be 
^ve  thousand  dollars,  and  the  interest  thereon  from  the  date  of  the  mortgage, 
fixes  the  ultimate  liability  of  defendants  to  the  plaintiff,  and  is  a  bar  to  this 
.action.  I  do  not  think  I  am  at  liberty  to  so  hold,  in  view  of  the  decision  of 
the  general  term  practically  reversing  that  portion  of  the  oi-der  of  the  special 
lerm  directing  a  discharge  of  defendants'  liability,  and  a  discontinuance  of 
this  action,  upon  payment  of  the  sum  of  five  thousand  dollars,  and  interest 
thereon  from  the  date  of  the  mortgage.  The  effect  of  such  modification  is 
that  the  plaintiff  is  or  was,  at  the  time  of  such  modification,  at  liberty  to 
prosecute  this  action  for  the  purpose  of  establishing  a  liability  beyond  the 
■amount  of  tlie  loan  of  five  thousand  dollars,  and  simple  interest  thereon  from 
the  date  of  the  mortgage."  The  condition  of  this  litigation,  therefore,  pre- 
.sents  these  two  questions:  Whether  the  receipt  of  the  $17,000  and  interest 
annually  upon  the  entire  sum  remaining  due  upon  the  mortgage,  and  the 
treatment  and  management  of  the  sum  so  received  by  Price  in  his  life-time, 
and  by  his  executors  since  his  death,  equitably  impose  upon  the  defendants 
.and  give  the  plaintiff  the  equitable  right  to  recover  of  the  defendants,  as  such 
trustees,  any  sum  beyond  ttie  amount  of  plaintiff's  loan  of  $5,000,  and  the  in- 
terest thereon  from  the  date  thereof  beyond  the  legal  rate;  and  what  was  the 
•effect of  plaintiff's  taking  the  sum  ordered  to  be  paid  by  defendants  into  court, 
which  comprised  the  $5,000,  and  legal  interest  thereupon  from  the  date  of 
the  mortgage  to  the  time  it  was  deposited  in  court  under  its  order  V  This  ao- 
tion  was  instituted  by  the  plaintiff  to  carry  into  effect  such  adjudication  in 
the  first  action,  and  to  secure  the  fruits  thereof,  by  compelling  an  accounting 
in  regard  to  the  trust  thus  established,  which  embraced  the  principal  sum  of 
$5,000,  money  of  the  plaintiff,  which  was  loaned  by  the  said  Walter  W^  Price 
to  the  Boessles,  and  also  in  regard  to  the  interest  which  her  said  husband  re- 
•ceived  upon  such  loan  during  his  life-time,  and  the  interest  which  the  said 
defendant,  the  executors  and  trustees,  have  received  since  bis  decease;  and 
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also  to  charge  them,  respectively,  with  compound  interest  in  consequence  of 
their  improper  management  of  the  fund,  and  their  neglect  to  pay  over  such 
interest  to  the  plaintiff.  The  complaint  contains  the  following  allegation: 
"(6)  And  the  plaintiff  further  alleges,  upon  information  and  belief,  that,  after 
the  said  mortgage  had  been  made  and  delivered  to  the  said  Walter  W.  Price, 
he  received  divers  sums  of  money  from  the  defendants  Theophilus  and  The- 
opiiilus  E.  Roessle  by  which  about  seventeen  thousand  dollars  of  the  princi* 
pal  sum  secured  by  said  bond  and  mortgage  were  paid,  together  with  the  in- 
terest thereon,  and  the  interest  upon  the  balance  of  said  principal,  and  there- 
after, and  after  the  death  of  said  Walter  W.  Price,  the  defendants,  who  are 
his  executors  and  executrix,  received  and  collected  the  interest  with  substan- 
tial regularity  upon  said  bond  and  mortgage,  and  that  such  interest  is  nearly 
all  paid;  but  how  much,  if  any,  more  of  either  the  principal  or  interest  has 
been  paid,  the  plaintiff  does  not  know,  and  cannot  state."  The  prayer  for 
relief  contained  in  such  complaint  seems  to  be  sufficient;  and  if  it  were  not 
so,  as  the  parties  have  appeared,  the  court  could  allow  it  to  be  made  so. 

Under  the  provisions  of  the  Code  of  Civil  Procedure,  the  court  is  authorized 
to  adjust  the  rights  of  all  the  parties  who  have  appeared  in  the  action,  not 
only  between  tlie  plaintiff  and  defendants,  but  between  any  of  the  parties- 
represented.  Section  1204  provides  as  follows:  "Judgment  may  be  given 
for  or  against  one  or  more  plaintiffs,  or  for  or  against  one  or  mure  defend* 
ants.  It  may  determine  the  ultimate  rights  of  the  parties  on  the  same  side, 
as  between  themselves;  and  it  may  grant  to  a  defendant  any  affirmative  re- 
lief to  which  he  is  entitled."  Derham  v.  Lee,  87  N  Y.  599;  Barker  v.  CoekSf. 
60  N.  Y.  6b9.  In  this  case  such  provision  of  the  Code  is  peculiarly  applica- 
ble, as  all  the  riglits  of  the  parties  spring  from  the  same  transaction;  and  it 
is  emint'ntly  proper  that  the  rights  and  interests  of  all  the  parties,  legal  and 
equitable,  should  be  adjusted  in  this  action,  to  the  end  that  multiplicity  of 
actions  may  be  avoided.  It  appears  tiiat  Walter  ^y.  Price  received  of  the 
principal  of  such  mortgage  $17,000,  and  the  interest  annually  upon  the  mort- 
gage debt.  By  the  oraer  of  the  court,  the  executors  were  empowered  to  pay 
into  court  the  sum  of  $12,864.82  in  discharge  of  the  judgments  recovered  by 
the  plaintiff,  which  included  the  $5,000,  and  simple  intei'est  thereon,  and  the 
costs  awarded  to  her.  There  was  deposited,  pursuant  to  the  order,  with  the 
treasurer  of  Washington  county,  by  the  executors  of  Walter  W.  Price,  the  sum 
of  the  $12,984.91.  We  do  not  understand  how  the  amount  was  increased  to- 
that  sum,  and  It  is  not  necessary  that  we  should,  as  there  is  no  dispute  in  re- 
gard to  the  identity  of  the  fund.  SSubsequently  the  said  money  was  drawn  at 
the  instance  of  the  plaintiff.  The  plaintiff  insists  that  as  her  husband,  Wal- 
ter W.  Price,  received  annually  the  interest  upon  the  $5,000,  and  retained  the 
same,  mingling  the  money  thus  received  with  his  own  funds,  that  she  is  en- 
titled to  recover  interest  upon  such  interest  moneys  from  the  time  such  pay- 
ments were  made,  respectively,  upon  the  theory  that,  as  between  her  husband 
and  herself,  the  interest  thus  received  and  retained  by  him  became  principal 
in  such  sense  as  to  entitle  her  to  interest  thereon;  that  the  money  thus  re- 
ceived  by  him  was  received  for  her  benefit,  and  in  equity  and  good  conscience 
he  was  bound  to  pay  the  same  to  her,  which  he  not  only  neglected  to  do,  but 
denied  that  she  was  entitled  either  to  the  principal  or  the  interest.  Under 
such  circumstances,  it  would  seem  that  the  plaintiff  would  htive  a  valid  claim 
against  the  estate  of  her  deceased  husband,  or  in  the  fund  created  by  the 
mortgage,  as  a  part  of  such  estate,  to  the  extent  of  her  claim  of  interest  upon 
such  annual  payments  of  interest.  It  does  not  seem  to  be  a  valid  answer  to 
her  claim  that  she  did  not  prove  upon  the  trial  that  she  demanded  such  inter- 
est money  from  time  to  time  as  it  was  the  duty  of  the  husband  to  pay  it  over; 
and  certainly  the  attitude  which  he  assumed  in  regard  to  her  right  thereto 
should  deprive  him  of  any  such  defense  to  her  claim,  and  equally  bind  those 
who  represent  his  estate.    The  views  ext>ressed  by  the  members  of  this  court 
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in  deciding  the  appeal  from  the  order  of  the  special  term  granting  leave  to 
said  executors  to  pay  the  money  into  court,  as  appears  by  their  opinions,  seem 
to  favor  the  theory  advanced  by  the  plaintiff  in  regard  to  her  claim.  Justice 
LiEARN£D,  in  his  opinion,  remarks:  **It  wiU  thus  be  seen  that,  so  far  as  the 
action  secondly  commenced  sought  to  recover  the  $5,000  and  interest,  it  was 
unnecessary.  The  plaintiff  had  been  adjudged  to  have  a  lien  on  the  bond  and 
mortgage,  and  to  be  entitled  to  the  beneQt  of  any  judgment  thereon.  Until 
there  was  a  refusal  on  the  part  of  the  executors  to  pay  that  lien  upon  demand, 
an  action  such  as  was  secondly  commenced  was  unnecessary,  and,  perhaps, 
could  not  be  sustained.  This  remark  does  not  apply  to  the  demand  for  an- 
nual rests.  The  order  appealed  from  directs  that,  on  the  payment  into  court 
of  the  moneys  above  mentioned,  this  action,  secondly  commenced  and  first 
above  entitled,  shall  be  discontinued,  and  either  party  may  enter  an  order  to 
that  effect.  In  this  respect  we  think  the  order  should  be  reversed.  Possibly, 
some  other  modification  of  language  may  be  necessary,  especially  as  to  the  part 
which  discharges  the  executor  from  all  liability  in  respect  to  the  bond  and 
mortgage,  and  requires  from  the  plaintiff  and  others  a  release.  In  brief,  we 
think  that  the  executors  are  entitled  to  satisfy  the  judgment  in  the  action  first 
commenced,  by  paying  the  amount  into  court,  and  thereupon  receiving  the 
proper  discharge  as  to  that  judgment.  As  to  the  other  action,  we  think  it 
cannot  be  discharged  by  our  compulsory  order."  Justice  Landon  states  as 
follows:  "I  concur  with  the  presiding  justice  in  the  result.  The  defendants 
in  the  first  action  are  entitled  to  satisfy  the  judgment,  and  extinguish  plain- 
tiff's lien  upon  the  mortgage.  But  if  the  mortgagee  received  moneys  as 
trustee  for  the  plaintiff,  and  converted  them  to  his  own  use,  then  as  to  the 
increment  of  those  moneys,  whether  arising  from  the  actual  profits  therefrom 
or  by  law  chargeable  against  him,  he  may  be  found  to  be  the  debtor  of  the 
plaintiff,  not  as  to  the  proceeds  of  the  bond  and  mortgage,  but  as  the  penalty 
of  his  conversion  of  such  proceeds  to  his  own  use.  The  complaint  in  the  sec- 
ond action  proceeds  upon  this  theory,  and  the  plaintiff  cannot  be  compelled  to 
abandon  it,  except  upon  a  trial  upon  the  merits,  unless  the  defendants  pay 
into  court  the  full  amount  demanded.  We  do  not  intend  even  to  i intimate 
that  the  executors  have  been  guilty  of  any  improper  conduct"  in  regard  to  the 
fund  in  question;  but  if,  upon  further  investigation,  it  should  be  made  to  ap- 
pear that  the  estate  of  Waltt^r  W.  Price  should  be  charged  with  the  payment 
of  the  claim  asserted  by  the  plaintiff,  the  executors  may  be  required  to  pay 
the  same  out  of  moneys  in  their  hands  derived  from  sueh  bond  and  moitgage» 
or  from  some  other  source." 

The  learned  justice  who  tried  this  case  at  the  circuit  seems  to  have  been  of 
the  opinion  that  the  plaintiff,  by  withdrawing  from  the  court  the  money  so 
deposited,  had  concluded  herself  from  asserting  the  claim  which  she  then 
made,  and  now  here  insists  upon.  His  decision  in  this  case  contains  the  fol- 
lowing conclusions  of  law,  which  were  excepted  to  by  the  plaintiff.  That  the 
judgment  in  the  former  action,  to  which  this  is  supplemental  in  a  certain 
sense,  having  been  paid  and  satisfied,  this  action  cannot  be  maintained  after 
plaintiff's  and  her  attorney's  acceptance  of  the  moneys  from  the  treasurer; 
that,  the  whole  of  the  principal  debt  claimed  having  been  paid  to  and  volun- 
tarily received  and  accepted  by  plaintiff,  she  cannot  maintain  this  action  to 
recover  interest,  upon  the  facts  proved  and  found  in  this  case;  that  the  whole 
of  the  principal  involved  in  this  action,  with  interest  thereon,  having  been 
paid  to  and  voluntarily  accepted  by  plaintiff,  she  cannot  maintain  this  action 
to  recover  more  interest,  upon  the  facts  proved  and  found  in  this  case;  that 
the  only  sum  or  amount  for  which  defendants,  as  executors,  ever  since  said 
judgment,  were  liable  to  account  to  plaintiff  by  reason  of  any  trust  referred 
to  in  the  complaint  herein,  was  said  sum  of  95.000  and  interest.  We  are 
unable,  in  view  of  the  facts  of  this  case,  to  assent  to  the  legal  proposition 
upon  which  the  learned  justice  seems  to  liave  disposed  of  this  case  adversely 
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to  Uie  plaintiff.  This  couil;  greatly  modified  the  order  of  the  special  term, 
which  authorized  the  depositing  of  such  money  by  the  executors  with  the 
treasurer;  and  such  modification  carried  with  it,  we  think,  such  a  restriction 
in  regard  to  the  effect  of  such  payment  into  court  as  fairly  to  convey  the  im- 
pression that  such  order  was  not  intended  to  prevent  the  plaintiff  from  assert- 
ing a  claim  to  an  additional  amount  against  the  estate  of  her  husband.  Nor 
do  we  thinlE  that  the  drawing  of  the  money,  thus  deposited  in  court,  by  the 
plaintiff,  concluded  her  from  asserting  such  claim,  and,  if  established  by  com- 
petent evidence,  from  recovering  the  same.  Such  decision  of  the  learned 
justice  was  material,  and  clearly  prejudicial  to  the  plaintiff's  case.  We  do 
not  intend  to  deny  the  legal  proposition  that  where  a  creditor  accepts  from  a 
debtor  the  principal  of  a  debt,  that  he  cannot  afterwards  maintain  an  action 
to  recover  the  interest,  which  is  a  mere  incident  thereto;  but  it  must  very 
clearly  appear  that  the  sum  received  was  understood  to  be  principal,  and  not 
a  payment  generally  upon  the  entire  debt,  including  interest  as  well  as  prin- 
cipal. This  case,  upon  the  plaintiff's  theory,  is  not  brought  within  the  prin- 
ciple above  stated.  The  interest,  when  received  by  Walter  W.  Price,  accord- 
ing to  plaintiff's  contention,  became  principal,  as  has  been  before  remarked, 
and  therefore  the  payment  of  the  4^,000  would  not  have  the  effect  to  cancel 
the  plaintiff's  claim  to  such  compound  interest. 

We  conclude  that  an  error  was  committed  at  the  trial  which  calls  for  a  re- 
versal of  the  judgment,  and  a  new  trial  which  should  be  had,  with  costs  to 
abide  the  event. 


Artf  v.  Star  Fire  Ins.  Co. 
{Supreme  Court,  General  Term,  Third  Department,    July  3, 1888.) 

Insusance — AoBNTS — Insurancb  Brokbb. 

A  broker  in  the  employment  of  a  firm  of  insurance  agente,  whose  sole  duty  is 
to  solicit  insurance  for  them  on  commission^  having  a  desk  in  their  olBoe,  and  so- 
liciting for  no  one  but  them,  is  not  such  an  agent  of  the  Ann  that  notice  to  him  of 
additional  insurance  obtained  by  a  policy-holder,  w^uwe  Insurance  was  issued  by 
them  upon  the  solicitation  of  the  broker,  is  notice  to  the  firm.  London,  J.,  dis- 
senting. 

Action  by  Daniel  Arff  against  the  Star  Fire  Insurance  Ck>mpany,  on  fire 
insarance  policy.    Judgment  for  defendant,  and  plaintiff  appealed. 
Argued  before  Learned,  P.  J«,  and  Landon  and  Ingalus,  J  J. 
jT.  8,  Fagan,  for  appellant.    JB.  X.  Fursman,  for  respondent. 

Learned,  P.  J.  The  question  in  this  case  is  whether  there  was  evidmoe 
which  should  have  been  submitted  to  the  jury  tending  to  show  that  one 
Strecker  was  such  an  agent  that  notice  of  additional  insurance  given  to  him 
was  notice  to  MacDonald  &  Van  Allslyne,  the  undisputed  agents  of  the  de- 
fendant. MacDonald  &  Van  Allstyne  were  agents  for  defendant  in  Troy, 
authorized  to  do  business  for  it,  and  to  countersign  the  policies.  They  had 
also  other  companies.  They  had  Strecker  in  their  employment,  working  for 
them  as  a  broker,  soliciting  insurance  on  commission  for  them,  and  for  them 
only.  Strecker  did  not  take  other  fire  insurance  than  theirs.  He  solicited 
insurance,  and  brought  it  to  the  office.  If  they  approved,  they  took  it.  He 
used  a  desk  in  their  office.  Strecker  solicited  from  plaintiff  the  insurance 
which  the  company,  through  these  agents,  issued.  After  the  policy  had  been 
issued,  plaintiff  spoke  to  Strecker  about  having  another  policy,  and  told  him 
he  would  like  to  give  this  additional  insurance  to  one  Fromann.  He  got 
another  insurance  through  Fromann,  and  told  Strecker  he  had  obtained  it, 
— ;B600  on  stock,  and  $500  on  furniture.  MacDonald  &  Van  Allstyne  had  au- 
thority to  consent  to  additional  insurance. 

We  are  unable  to  distinguish  this  case  from  that  of  Mellen  v.  InawrauGe  Co.^ 
17  N.  Y.  609,  and  Dewn8  v.  Insurance  Co.,  83  N.  Y.  168.    The  only  differ- 
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ence  is  that  Strecker  occupied  a  desk  in  the  office  of  defendant's  agents,  and 
acted  exclusively,  in  obtaining  insurance,  for  them  as  to  fire  insurance.  But 
it  is  not  shown  that  he  did  anything  for  them.  He  solicited;  that  is,  he  ap- 
plied to  people  desiring,  or  who  might  desire,  insurance,  and  urged  them  to 
become  insured  in  the  companies  of  which  McDonald  &  Van  Allstyne  were 
agents.  But  he  entered  into  no  contracts  himself;  and  nothing  which  he  did 
in  soliciting  bound  MacDonald  &  Van  Allstyne.  or  their  companies.  Still 
less  would  anything  bind  them  which  he  did  after  the  policies  had  been  is- 
sued. We  think  there  was  nothing  for  the  jury.  Judgment  affirmed,  with 
costs. 

Inoalls,  J.,  concurs. 

Landon,  J.,  {dissenting.)  Conceding  that  a  broker  who  merely  solicits 
insurance  risks  from  the  property  owners,  and  procures  the  company  to  ac- 
cept them,  is  not  the  agent  of  the  company,  and  that  notice  to  him  of  addi- 
tional  insurance  is  not  notice  to  the  company,  I  nevertheless  think  that  tlie 
evidence  in  this  case  tended  to  show  that  Strecker  occupied  to  MacDonald  & 
Van  Allstyne,  who  were  the  authorized  agents  of  the  defendant,  such  a  re- 
lation, and  was  so  far  in  their  employment,  and  represented  them,  that  no- 
tice to  him  was  given  to  and  received  by  him  in  his  capacity  as  their  repre- 
sentative. The  effect  of  that  evidence  should  have  been  passed  upon  by  the 
jury.  It  is  not  clear  to  my  mind  that  Strecker  was  any  broker  at  all.  He  so- 
licited insurance  solely  in  the  interest  of  the  firm  of  MacDonald  &  Van  Allstyne, 
was  in  their  employment,  had  a  desk  in  their  office,  and  the  measure  of  his  pay 
depended  upon  the  amount  of  the  business  he  brought  in.  He  did  business  in 
the  agent's  office  exclusively  for  them.  The  plaintiff  offered  to  prove,  but 
was  not  permitted,  that  MacDonald  &  Van  Allstyne  did  a  considerable  part  of 
their  business  by  the  hand  and  help  of  their  employes.  Their  firm,  so  far  as 
the  plaintiff  and  others  dealing  with  it  were  concerned,  consisted  of  those 
who,  with  the  consent  and  under  the  employment  of  MacDonald  &  Van  All- 
styne, occupied  the  office,  and  attended  to  the  business  which  came  within  the 
scope  of  the  agency  which  the  defendant  had  intrusted  to  them.  I  advise  re- 
yeiBal. 


Spaus  v.  Schaffner. 
{Supreme  Court,  Special  Term,  New  York  Coimty.    August  2, 1888.) 

1.  Writs— Publication— -AxjTHORiTT  to  Make  Order— Collateral  Attack. 

In  an  action  to  foreclose  a  mortgage,  an  affidavit  of  the  plaintiff's  attorney  that 
he  had  placed  the  summons  in  the  hands  of  a  person  who  had  searched  one  week 
for  defendant,  and  that  he  then  delivered  the  same  to  the  sberifT,  to  which  affidavit 
was  attached  the  summons  with  the  sherifF-s  ceitificate  of  '^not  found,  "authorizes 
the  court  to  make  an  order  of  publication,  and  the  same  cannot  be  attacked  collat- 
erally. 

2.  Bams— Publication- Servics  by  Mail. 

Neither  is  such  order  void  as  not  stating  the  name  of  the  place  to  which  the  sum- 
mons and  complaint  should  be  sent,  under  Code  Civil  Proc.  §  135,  then  in  force,  pro- 
viding that  in  case  of  publication  the  court  must  direct  a  copy  of  the  summons  and 
complaint  to  be  deposited  in  the  post-office  directed  to  the  defendant  at  his  resi- 
dence, unless  the  same  is  not  known,  and  cannot  with  reasonable  diligence  be  as- 
certained, it  having  ordered  the  same  to  be  deposited,  postage  paid,  in  the  post-office, 
directed  to  defendant  at  New  York  city,  where  the  affidavit  allegea  he  had  formerly 
resided,  his  then  whereabouts  being  unknown. 

Salomon  c§  Dulon,  for  plaintiff.    Maclay  db  Forrest,  for  defendant. 

Ingraham,  J.  I  think  it  clear  that  the  judge  had  jurisdiction  to  grant 
the  order  of  publication  against  Livingston,  the  defendant  in  the  action,  for 
the  foreclosure  of  the  mortgage  in  pursuance  of  which  the  plaintiff  claims. 
The  affidavit  of  the  plaintiff's  attorney  in  tliat  action  states  that  he  had  placed 
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the  summons  in  the  hands  of  a  person  who  searched  for  one  week;  that  the 
deponent  then  placed  the  same  in  the  hands  of  the  sheriff  of  the  city  and 
county  of  New  York;  and  that  the  sheriff  returned  the  same  not  found;  and 
that  he  then  made  inquiries  concerning  the  whereabouts  of  Livingston,  with- 
out result,  and  annexed  to  that  is  the  summous,  with  the  sheriff's  certificate 
indorsed  thereon,  that  he  used  due  diligence  to  find  Livingston,  to  serve  him 
with  a  copy  of  the  summons  and  complaint,  but,  from  the  best  information 
that  the  sheriff  could  obtain,  he  was  not  a  resident  and  not  now  in  the  county. 
These  facts  gave  the  judge  jurisdiction  to  act,  and  the  order  that  was  made 
cannot  be  attacked  collaterally.  Nor  do  I  think  the  order  obtained  upon  such 
afiidavit  void  because  it  did  not  state  the  name  of  the  place  to  which  the  suiu- 
mons  and  complaint  should  be  seut.  The  order  directed  that  the  8um.mons 
and  complaint  should  be  deposited  in  the  post-oflice  in  the  city  of  New  York, 
directed  to  the  defendant,  W.  Q.  Livingston,  the  legal  postage  to  be  paid 
thereon.  By  the  affidavit  it  appeared  that  LiviugsLon  had  formerly  resided 
in  the  city  of  New  York,  but  tiiat  his  whereabouts  or  present  residence  could 
not  be  ascertained,  and  under  that  order  the  summons  and  complaijit  was  de- 
posited in  the  post-oflice,  inclosed  in  an  envelope  and  addressed  W  Q.  Living- 
ston, New  York  City,  New  York.  Section  135,  of  the  Code,  in  force  at  the 
time,  provided  that  in  case  of  publication  the  court  or  judge  must  also  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in  the  post- 
office,  directed  to  the  person  to  be  served  at  his  place  of  residence,  unless  such 
residence  is  neither  known  to  the  party  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  The  affidavits  upon  which  the 
order  was  founded  are  sufficient  to  give  the  court  jurisdiction  to  pass  upon 
the  question  whether  the  residence  of  Livingston  was  unknown  to  the  party 
making  the  application,  or  could  with  due  diligence  be  ascertcdned  by  him, 
and  it  was  for  him  to  say  whether  he  was  satisfied  of  those  facts.  If  such 
residence  was  unknown  and  could  not  be  ascertained,  it  was  not  necessary 
for  the  order  to  contain  a  provision  requiring  a  deposit  of  a  copy  of  the  sum- 
mons and  complaint  in  the  post-office.  The  order,  however,  did  require  that 
the  summons  and  complaint  be  deposited  in  the  post-office  in  the  city  and 
county  of  New  York,  directed  to  the  defendant  Livingston,  and  the  affidavit 
shows  that  that  was  done.  On  the  whole  case  I  think  the  court  acquired  ju- 
risdiction over  Livingston,  and  that,  under  the  judgment,  Livingston's  inter- 
est in  the  property  was  cut  off  by  the  sale.  The  defendant  is  therefore  enti- 
tled to  judgment  directing  the  plaintiff  to  specifically  perform  the  contract. 
Findings  and  judgment  to  be  settled  on  notice  on  or  before  August  Bth. 


UhL  t>.  LOUGHRAN. 
(Supreme  Court,  Special  Term,  New  York  County.    Angtwt  1, 1888.) 

1.  Infancy— Guardian  ad  Litem— Appointment— Serviob  of  Obdbr. 

Id  an  action  for  partition  an  order  was  entered  pursuant  to  Code  Civil  Proa  N. 
Y.  §  478,  designating  a  guardian  ad  litem  of  an  infant  defendant  temporarily  ab- 
sent from  the  state,  unless  he,  or  some  one  for  him,  should  procure  such  a  guard- 
ian to  be  appointed  within  10  days  after  service  of  a  copy  of  the  order,  whi^  was 
directed  to  be  made  on  the  infant's  father,  the  plaintiff  in  the  suit.  Seldt  that  such 
service  must  be  had  on  the  father  within  this  state. 

2.  Same— Publication. 

Such  service  cannot  be  made  by  publication  in  the  manner  prescribed  for  serv- 
ice of  a  summons. 

8.  Vendor  and  Vendee— Defective  Title— Rbcovbrt  of  Monet  Paid. 

Where  a  vendor's  title  is  derived  from  a  sale  in  a  partition  suit  against  an  infant 
defendant,  and  there  is  grave  doubt  as  to  the  validity  of  the  appointment  of  the 
guardian  ad  litem  in  the  partition  proceedings,  it  is  not  a  marketable  title,  and  the 
vendee  may  recover  money  paid  under  the  contract  of  sale,  and  for  attorney's  serv- 
ices in  examining  the  title. 
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Action  by  Edward  Uhl  against  Thomas  Loaghran  to  recover  money  paid 
defendant  on  the  execution  of  a  contract  for  the  purcliase  of  real  estate,  and 
expenses  incurred  for  attorney's  services  in  examining  the  title  to  the  prop- 
erty, which,  as  alleged,  was  defective.  The  property  had  been  sold  in  a  par- 
tition suit  brought  by  Eobert  G.  Marzo,  individually  and  as  executor  and 
trustee,  under  the  Will  of  his  wife,  against  his  infant  son  Carlo  Ladislao 
^arzo,  Nicolasa  de  Escoriaza,  and  othei-s.  It  was  claimed  that  jurisiliction 
was  never  obtained  over  the  infant,  who  was  at  the  time  temporarily  absent 
in  Italy- 

Joseph  C  Levi^  for  plaintiff.    David  McClure,  for  defendant. 

IxGRAHAM,  J.  The  sole  question  in  this  case  is  whether  the  court  acquired 
jurisdiction  over  the  defendant  Carlo  Ladislao  Marzo,  an  infant,  in  an  action 
brought  to  partition  the  premises  in  question.  The  infant  was  a  resident  of 
this  state,  but  was  during  the  pendency  of  the  action  for  partition  temporarily 
residing  in  Italy,  and  the  plaintiff  in  the  action  was  the  father  of  the  infant, 
and  resided  in  this  state.  On  the  petition  of  one  of  the  plaintiff's  attorneys 
in  that  action  an  order  was  made  that  Delano  C.  Calvin  be  appointed  guai-d- 
ian  ad  litem  of  the  infant,  for  the  purposes  of  the  action,  unless  he,  or  some 
one  in  his  behalf,  procure  such  guardian  to  be  appointed  within  10  days  after 
the  service  of  the  order,  and  directed  that  the  order  be  served  by  delivering  a 
copy  thereof  to  the  plaintiff  in  the  action,  (the  father  of  the  infant.)  Subse- 
quently an  order  was  made  by  Mr.  Justice  Barrett,  reciting  that  the  plain- 
tiff, the  father  of  the  infant,  upon  whom  the  order  of  March  22d  was  directed 
to  be  served,  was  a  resident  of  this  state,  but  had  been  continuously  without 
tlie  United  States  for  more  than  six  months  before  the  granting  of  the  order, 
and  that  his  post-office  address  was  at  Paris,  Prance,  and  directed  that  t]ie 
service  of  the  order  of  March  22d,  appointing  Delano  C.  Calvin  guardian  ad 
litem,  be  made  by  publication,  in  two  newspapers,  for  six  successive  weeks, 
or  at  the  option  of  the  plaintiff,  by  service  of  a  certified  copy  of  said  order  of 
March  22,  1884,  and  the  order  for  publication,  upon  the  said  plaintiff  person- 
ally without  the  state;  that  subsequently  a  copy  of  the  order  was  served  upon 
the  said  plaintiff  in  the  city  of  Paris,  France,  and  subsequently,  on  the  28th 
of  June,  1885,  an  order  was  granted  by  the  court  reciting  that  no  application 
on  the  part  of  the  infant  for  the  appointment  of  a  guardian  ad  litem  had  been 
made,  and  provided  that  the  order  of  March  22d,  designating  Delano  C.  Cal- 
vin as  such  guardian,  be  made  absolute  upon  giving  a  bond. 

It  is  conceded  by  the  defendant  that  the  only  authority  for  the  order  in  ques- 
tion is  contained  in  section  473  of  the  Code.  That  section  provides  that  where 
an  infant  defendant  resides  within  the  8tate»  and  is  temporarily  absent  there- 
from, the  court  may,  in  its  discretion,  make  an  order  designating  a  person  to 
be  his  guardian  axi  litem,  unless  he,  or  some  one  in  his  behalf,  procure  such 
a  guardian  to  be  appointed  as  prescribed  in  the  preceding  two  sections,  within 
a  specihed  time  after  the  service  of  the  copy  of  the  order,  and  that  the  court 
must  give  special  directions  in  the  order  respecting  the  service  thereof,  which 
may  be  on  the  infant;  that  the  summons  may  be  served  by  delivering  a  copy 
to  the  guardian  so  appointed,  with  like  force  as  where  a  summons  is  served 
without  the  state  upon  an  adult  defendant,  pursuant  to  an  order  for  that  pur- 
X>oBe,  except  that  the  time  to  appear  or  answer  is  20  days  after  the  serv- 
ice of  the  summons,  exclusive  of  the  day  of  service.  This  section,  so  far  as  I 
know,  contains  the  only  provision  in  the  Code  allowing  a  judgment  to  be  en- 
tered against  a  defendant  affecting  his  property,  without  either  actual  or  sub- 
stituted service  upon  the  party  to  be  affectad  by  the  judgment,  and,  to  sustain 
proceedings  under  this  sectiun,  the  provision  of  the  section  must  be  strictly 
complied  with.  I  am  inclined  to  think  the  order  of  March  24th  was  a  sub- 
stantial compliance  with  the  section  in  question.  It  designated  a  person  to 
he  the  guardian  ad  litem  for  the  infant  defendant,  unless  he,  or  some  one  in 
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his  behalf,  procures  such  a  guardian  to  be  appointed  in  10  days  after  the  serv- 
ice of  a  copy  of  the  order,  and  the  court  then  directed  that  the  service  of  tliat 
order  should  be  made  upon  the  plaintiff  to  the  action,  who  was  the  father  of 
the  infant.  It  is  clear,  however,  that  such  service,  to  be  regular,  must  be 
made  upon  the  father  of  the  infant  within  this  state.  The  infant  was  given 
10  days  after  the  service  to  appear  and  to  apply  for  the  appointment  of  a 
guardian  ad  litem,  and  it  would  be  absurd  to  say  that  the  service  on  the 
fatiier  in  Paris  would  be  a  compliance  with  the  provisions  of  that  order. 

The  subsequent  order  of  Mr.  Justice  Barrett,  directing  that  the  order  of 
March  22d  be  served  on  the  defendant  by  publication,  was  clearly  unauthor- 
ized by  any  provision  of  law.  The  order  seems  to  conform  to  the  provisions 
for  the  service  of  a  summons  upon  a  defendant  without  the  state  by  publica- 
tion, but  no  section  of  the  Code,  to  which  I  have  been  referred,  authorizes 
such  service  of  an  order  granted  under  section  478  of  the  Ck)de,  and  certainly 
not  unless  the  order  itself  directs  that  the  service  be  made  in  that  manner. 
The  order  of  Mr.  Justice  Barrett  does  not  purport  to  amend  the  order  of 
March  22d,  nor  is  it  an  order  of  the  court.  Under  its  terms  the  appointment 
of  a  guardian  ad  litem  would  have  been  absolute  10  days  after  the  service  of 
the  order  on  the  plaintiff  in  Paris,  yet  it  would  hardly  be  possible  for  the 
plaintiff  to  have  returned  to  New  York,  and  applied  for  the  appointment  of  a 
guardian  ad  litem  for  the  infant  within  the  10  days  allowed  by  the  order. 
There  having  been  a  failure  to  comply  with  the  directions  contained  in  the 
order  of  March  22d,  the  order  of  January  28,  1885,  making  the  appointment 
of  Delano  G.  Calvin  absolute,  was  unauthorized,  and  the  service  of  the  sum- 
mons upon  said  Calvin  failed  to  give  the  court  jurisdiction  over  the  infant 
defendant. 

.  In  Fleming  v.  Bumham,  100  N.  Y.  1,  2  N.  E.  Rep.  905,  the  court  of  ap- 
peals, speaking  of  the  title  that  a  purchaser  should  be  compelled  to  take,  says: 
"But  the  court  stands  in  quite  a  difTerent  attitude  where  it  is  called  upon  to 
compel  a  purchaser  to  take  title  under  a  judicial  sale,  who  asserts  that  there 
are  outstanding  rights  and  interests  not  cut  off  or  concluded  by  the  judgment 
under  which  the  sale  was  made.  The  objection  may  Involve  a  mere  question 
of  fact,  or  it  may  Involve  a  pure  question  of  law  upon  undisputed  facts.  In 
either  case  it  may  very  well  happen  that  the  question  is  so  doubtful  that  al- 
though the  court  would  decide  it  upon  the  facts  disclosed  in  a  proceeding 
whtre  all  the  parties  interested  were  before  the  court,  nevertheless  it  would 
decline  to  pass  upon  it  in  a  proceeding  to  compel  a  purchaser  to  take  title,  and 
would  relieve  him  from  his  purchase.  The  reason  is  obvious.  The  purchaser 
is  entitled  to  a  marketable  title.  A  title  open  to  a  reasonable  doubt  is  not  a 
marketable  title. "  Applying  this  principle  to  this  case,  in  the  absence  of  ad- 
judications construing  section  473  of  the  Code,  and  the  grave  doubt  as  to  the 
validity  of  the  proceedings  resulting  in  the  appointment  of  Mr.  Calvin  as 
guardian  ad  litem,  1  do  not  think  the  title  of  the  defendant  is  a  marketable 
title,  and  the  plaintiff,  therefore,  failed  to  comply  with  his  contract.  In  the  case 
of  Methodist  Church  v.  Thompson,  15  N.  £.  Hep.  193,  speaking  of  an  action 
to  recover  the  amount  paid  on  a  contract  for  the  sale  of  land,  the  court  of  ap- 
peals say:  "  We  think  that  if  there  was  a  reasonable  doubt  as  to  the  vendor's 
title,  such  as  to  affect  the  value  of  the  property  and  to  interfere  with  the  sale 
of  the  land  to  a  reasonable  purchaser,  the  plaintiff's  cause  of  action  would  be 
sustained,  and  this  rule  obtains  as  well  where  the  vendee  sues  to  recover  back 
the  price  paid  as  when  the  vendor  sues  to  compel  specific  performance."  As 
the  defendant  cannot  comply  with  his  contract,  the  plaintiff  is  entitled  to 
judgment  against  the  defendant  for  the  amount  paid  on  the  execution  of  the 
contract,  and  the  value  of  his  attorney's  sei*vices  in  examining  the  title  to  the 
property,  with  costs. 
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Stjllivan  v.  MoCann  et  ah 
{Supreme  Courty  Special  Term,    August  2, 1888.) 

1,  DowiB— Dbvisb  in  Lieu  op— "What  is. 

TestAtor  devised  all  his  property  to  his  executors  In  trust  to  collect  the  rents  and 
proflta  during  the  life  of  bis  son,  with  x>ower  to  convey  the  real  estate,  and  directed 
them  to  pay  his  vndow  $1,500  per  annum,  and  provide  ner  with  suitable  apartments 
during  her  life.  Held,  tnat  such  provisions  were  in  lieu  of  dower,  and  put  the 
widow  to  her  election.* 

2.  Bamb— Election— Proof  of. 

The  vTidow  in  such  case  having  commenced  no  proceedings  for  assignment  of  her 
dower  within  one  year  after  testator's  death,  but  accepted  the  annuity  mentioned 
in  the  will,  and  selected,  with  the  approval  of  the  executor,  apartments  in  one  of 
the  houses  left  bv  testator,  her  right  to  dower  was  defeated,  under  Rev.  St.  N.  Y. 
pt.  2,  a  1,  tit.  8,  i  14,  providing  that  when  a  woman  shall  be  entitled  to  an  election 
she  shall  be  deemed  to  take  the  provision  of  the  will,  unless  within  one  year  after 
the  death  of  her  husband  she  shall  enter  on  the  lands  to  be  assigned  to  her  for 
dower,  or  conmience  proceedings  for  the  recovery  or  assignment  thereof. 

Action  by  Honora  Sullivan  against  John  McCann  and  another,  executors 
and  trustees  under  the  will  of  John  Sullivan,  deceased,  to  recover  dower  in 
testator's  estate. 

Edward  E.  Fitz  Gerald,  for  plaintiff.     Wm,  P.  Putney,  for  defendants. 

Ingraham,  J.  It  is  clear  that  the  provision  in  the  will  for  the  plaintiff  is 
inconsistent  with  her  claim  for  dower.  The  will  gives  ail  the  testator's  es- 
tate, real  and  personal,  to  his  executors  in  trust  for  and  during  the  natural 
life  of  his  son  James  Sullivan.  The  trustees  are  to  rent  the  real  estate,  col- 
lect the  rents  thereof  and  the  Income  of  his  personal  estate,  and  are  given  a 
power  of  sale  of  the  real  estate  or  any  portion  thereof.  The  trustees  are  di- 
rected to  pay  the  sum  of  $1,500  a  year,  in  equal  monthly  installments,  for  the 
support  and  maintenance  of  his  wife  during  her  life,  and  also  to  provide  her 
with  suitable  apartments  for  her  to  live  in,  using  so  much  of  said  income,  in 
addition,  as  may,  in  the  judgment  of  the  executors,  be  necessary  for  that  pur- 
pose. It  is  clear  that  it  would  be  impossible  for  the  executors  to  take  posses^ 
sion  of  all  the  testator's  estate,  or  to  sell  it,  if  the  plaintiff  had  a  right  of 
dower.  Vernon  v.  Vernon,  53  N.  Y.  362,  and  cases  cited;  Konvalinka  v. 
SohUgel,  104  N.  Y.  125,  9  N.  E.  Rep.  868. 

The  devise  or  bequest  to  the  'plaintiff  was  therefore  in  lieu  of  dower,  and 
she  was  put  to  her  election  whether  to  accept  a  dower  or  the  provisions  made 
in  the  will.  Section  14,  tit.  3,  c.  1,  pt.  2,  Rev.  St.,  provides  that  when  a  wo- 
man shall  be  entitled  to  an  election,  she  shall  be  deemed  to  take  the  provision 
of  the  will,  unless  within  one  year  after  the  death  of  her  husband  she  shall 
enter  on  the  lands  to  be  assigned  to  her  for  her  dower,  or  commence  proceed- 
ings for  the  recovery  or  assignment  thereof.  It  is  conceded  that  this  action 
was  not  commenced  until  more  than  a  year  after  the  death  of  the  testator,  and 
that  no  other  proceedings  were  commenced  for  the  recovery  or  assignment 
of  plaintiff's  dower.  During  that  period  plaintiff  accepted  from  the  executor 
the  annuity  mentioned  in  the  will.  She  selected,  with  the  approval  of  the 
executor,  an  apartment  in  one  of  the  houses  left  by  the  testator  for  her  resi- 
dence, and  thus  defeated  her  right  of  dower.  Vernon  v.  Vernon,  supra. 
l^oT  was  the  proceeding  commenced  for  the  recovery  or  assignment  of  dower 
within  the  year  permitted  by  statute.  The  retention  of  the  apartments  in  one 
of  the  bouses  of  the  testator  was  not  such  an  entry  on  the  lands  to  be  as- 
signed to  her  for  her  dower  as  is  required  by  section  14  of  the  Revised  Stat- 
utes, above  mentioned,  for  it  was  made  to  carry  into  effect  the  provisions  of 
the  will  and  not  under  a  claim  for  dower.    If  the  disposition  of  the  income 

>Ab  to  when  a  devise  will  be  held  to  be  In  lieu  of  dower,  and  the  widow  put  to  her 
election,  see  AUn  v.  Kellogg,  1 N.  Y.  Supp.  846,  and  note. 
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from  the  property,  after  paying  the  annuities  mentioned,  is  illegal,  that  would 
not  defeat  the  trust  so  far  as  it  is  necessary  to  carry  itito  effect  the  valid  pro- 
visions of  the  will.  The  provision  for  the  plaintiff  appears  rather  small  in 
consideration  of  the  amount  of  the  property  left  by  the  testator,  but  the  court 
can  grant  her  no  relief.  Defendants  are,  therefore,  entitled  to  judgment  dis- 
missing the  complaint,  but  under  the  circumstances  without  costs. 


Hatton  V,  MoFaddin  et  al. 

(Supreme  Cov/rt,  Oeneral  TeTm^  First  Depa/rtment    July  5, 1888.) 

Appeii/— Effect  of  Appbai/— Intebloputort  Judgment— Contempt. 

Code  Civil  Proc.  N.  T.  f  1880,  providing  that,  ^if  the  appeal  is  taJken  from  a  judg- 
ment or  order  directing  the  execution  of  a  conveyance  or  other  instrument,  it  doe« 
not  st^y  the  execution  of  the  judgment  or  order  until  the  instrument  is  executed 
and  deposited  with  the  clerk-  with  whom  the  judgment  or  order  is  entered,  to  abide 
the  direction  of  the  appellate  court;  **— and  section  1852,  providing  that,  upon  an  ap- 
peal from  a  final  judgment,  the  appellant  may  g^ve  security  to  stay  execution,  in 
which  case  execution  of  the  judgment  is  stayed.-— apply  to  appeals  from  a  final  judg- 
ment only,  and  therefore  the  execution  and  dehvery  of  a  check  to  the  county  clerk, 
which  defendants  were  ordered  to  execute  and  deliver  to  plaintiff,  does  not  stay 
execution  of  the  order,  and  defendants  may  be  committed  for  contempt. 

Appeal  from  special  term ;  Barrett,  Justice. 

Motion  to  punish  H.  G.  McFaddin  et  aL,  defendants,  for  contempt.  Code 
Civil  Proc.  §  1330,  provides  that,  "if  the  appeal  is  taken  from  a  judgment  di- 
recting the  execution  of  a  conveyance  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order  until  the  instrument  is  executed  and 
deposited  with  the  clerk  with  whom  the  judgment  or  order  is  entered,  to  abide 
the  direction  of  the  appellate  court."  Id.  §  1352,  provides  that,  upon  an  ap- 
peal from  a  final  judgment,  the  appellant  may  give  security  to  stay  execution, 
in  which  case  execution  of  the  judgment  is  stayed. 

Andrews,  J.  This  cause  was  tried  at  special  term,  before  Mr.  Justice  Bar- 
rett, who  decided  it,  at  the  close  of  the  trial,  without  taking  the  papers.  In 
the  lengthy  oral  opinion  delivered  by  him,  he  commented  in  very  severe  terms 
upon  the  conduct  of  the  defendants,  and  held,  in  substance,  that  the  acts  com- 
plained of  by  the  plaintiff  had  not  only  been  done  by  them  without  any  au- 
thority of  law,  but  also  that  they  had  treated  the  plaintiff  in  a  most  unjust 
and  oppressive  manner.  Among  other  things.  Judge  Barrett  decided  that 
under  the  arrangement  between  McFaddin  and  plaintiff  on  the  one  part*  and 
White,  on  the  other,  it  was  White's  duty  to  divide  the  funds  collected  by  him, 
week  by  week,  and  that  there  was  no  shadow  or  color  of  right  for  locking  up 
White's  share  in  the  Pacific  Bank  to  await  the  final  termination  of  certain 
actions  for  alleged  infringement  of  patents,  which  might  not  be  concluded  for 
many  years  to  come.  In  pursuance  of  this  decision,  the  first  paragraph  of  the 
judgment  provided  that,  within  one  day  after  service  of  a  copy  of  the  judg^. 
ment.  White  should  sign,  and  McFaddin  should  countersign,  a  check  on  the 
Pacific  Bank  for  one-half  of  the  moneys  of  the  firm  on  deposit  there,  and  that 
such  check  should  then  be  delivered  to  the  plaintiff.  After  the  entry  of  the 
decree  a  motion  for  a  stay  of  proceedings  pending  an  appeal  was  made  before 
me,  and  such  stay  was  granted  upon  terms,  as  to  certain  portions  of  the  judg- 
ment, and  wholly  denied  as  to  other  portions,  including  the  said  first  clause, 
which  directed  the  signing,  countersigning,  and  delivery  of  said  check.  Sub- 
sequently Judge  Barrett  expressed  to  me  his  approval  of  this  decision.  I 
understood  that  such  motion  was  made  under  section  1351  of  the  Code,  and, 
so  far  as  related  to  said  first  clause  of  the  judgment,  was  addressed  to  the 
sound  discretion  of  the  court;  and  the  stay  as  to  said  first  clause  was  denied, 
for  the  reason  that,  after  a  careful  and  laborious  examination  of  the  case.  I 
came  to  the  conclusion  that  the  views  expressed  by  Judge  Barrett,  in  his 
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oral  opinion  Hl)ove  referred  to,  were  correct;  that  the  appeal,  so  far  as  it  re- 
lated to  said  firat  clauseof  the  judgment,  was  entirely  without  merit,  and  that 
the  only  object  of  asking  for  a  stay  as  to  that  clause  was,  and  the  only  effect 
of  granting  it  would  be,  to  enable  the  defendants  to  continue,  for  a  long  and 
indefinite  time,  their  unjust  and  oppressive  treatment  of  the  plaintiff,  which 
Judge  Barrett  had  so  strongly  condemned.  The  defendants  have  not  com- 
plied with  said  clause  by  delivering  such  check  to  the  plaintiff,  and  a  motion 
is  now  made  to  punish  them  for  contempt. 

It  appears  by  the  answering  affidavits  that  White  has  signed,  and  McFaddin 
has  countersigned,  the  check;  but,  instead  of  delivering  it  to  the  plaintiff, 
they  have  delivered  it  to  their  attorney,  Mr.  Edward  P.  Wilder,  who  has  de- 
livered it  to  the  county  clerk;  and  it  is  claimed  on  behalf  of  the  defendants, 
that  the  signing  and  countersigning  of  the  check,  and  the  delivery  of  it  to  the 
county  clerk,  had  the  effect,  under  sections  1830  and  1352  of  the  Code,  to  stay 
proceedings  as  to  said  first  clause  of  the  decree,  although  such  stay  had  been 
denied  by  the  court.  The  difficulty  about  this  contention  is  that  sections  1330 
and  1352  apply  to  appeals  from  final  judgments  only,  and  that  the  judgment 
in  this  case  is  an  interlocutory  one.  The  question  whether  there  should  be  a 
stay  as  to  said  first  clause  is  to  be  determined  by  the  court,  or  a  judge  thereof, 
under  section  1351;  and  sections  1330  and  1352  have  no  application  to  the 
matter.  It  necessarily  follows  that,  as  both  defendants  have  disobeyed  the 
judgment  by  causing  the  check  to  be  delivered  to  the  county  clerk  instead  of 
the  plaintiff,  they  are  both  in  contempt,  and  the  motion  to  commit  them  until 
they  comply  with  said  first  clause  of  the  decree  must  be  granted.  As  the  de- 
fendants appear  to  have  acted  under  the  advice  of  their  attorney,  no  fine  will 
be  imposed  upon  them,  but  $10  costs  of  this  motion  will  be  granted  to  the 
plaintiff  against  each  defendant. 


Thomas  «.  Musiolal  Mutual  PROTEOTiyE  Union. 

{Supreme  Cawrt,  General  Term^  First  Department,    June  19, 1888.) 

1.  Coiipobation8—Bt-La.w8— Validity. 

Article  3,  ^  1, 2,  of  the  by-laws  of  the  Musical  Mutual  Protective  Union,  which 
provide  that  it  shall  be  the  duty  of  every  member  to  ref ase  to  perform  in  any  or- 
chestra or  band  In  which  any  persons  are  eng^aged  who  are  not  members  in  good 
standing,  and  that  it  shall  be  deemed  a  breach  of  Rood  faith  and  fair  dealing  be- 
tween members  of  the  union  to  employ  a  suspended  or  non-member,  or  to  assist  in 
a  public  i)erf ormance  given  wholly  or  in  part  by  amateurs,  and  article  9,  §  2,  which 
imposes  a  penalty  for  the  violation  of  the  foregoing  sections,  are  void,  because  thev 
are  arbitrary  and  contrary  to  the  provisions  of  its  charter,  (Laws  1864,  c.  168,) 
which  declares  that  the  objects  of  the  society  are  the  cultivation  of  the  art  of 
music  and  the  promotion  of  good  feeling  and  friendly  Intercourse  among  the  mem- 
bers of  the  profession,  and  thOL  relief  of  such  of  their  members  as  should  be  un- 
fortunate. 9 

8.    SaKB— £2rPOItGBMENT  OF  INVALID  Bt-LAW8— INJUNGTION  TO  RSSTBAIN. 

Plaintiff,  a  member  of  a  musical  union,  whose  void  by-laws  prohibited  any  mem- 
ber from  employing  a  non-member^  or  playing  in  an  orchestra  with  a  person  not  a 
member,  engaged  a  person  not  eligible  to  membership  to  play  in  an  orchestra 
which  he  was  conducting.  The  union  instituted  proceedings  against  plaintiff  to 
enforce  its  by-laws.  These  proceedings  threatened  to  disperse  the  orchestra  which 
had  been  gotten  together  by  the  tact,  skill,  and  industry  of  plaintiff;  two  of  its 
members  actually  leaving.  Seld  that,  as  irreparable  injury  was  threatened,  the 
court  would  restrain  the  union  from  further  proceedings  to  enforce  its  by-laws. 

Danibls,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county;  Joseph  Potter,  Justice. 

Action  by  Theodore  Thomas  against  the  Musical  Mutual  Protective  Union 
for  a  judgment  that  article  8,  §§  1,  2,  and  article  9,  §  2,  so  far  as  it  relates 
thereto,  of  defendant's  by-laws,  are  illegal  and  void,  and  for  a  further  judg- 
ment that  defendant's  directors  and  officers  be  enjoined  and  restrained  from 
enforcing  them  against  plaintiff.    The  case  was  tried  at  special  term  before 
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the  court,  who  found  for  plaintiff,  and  from  the  Judgment  entered  in  the  case 
defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Dandsls,  JJ. 

King  <&  Clement,  for  appellant.    Bustace  Comoay,  for  respondent* 

Brady,  J.  Justice  Daniels  has  elaborately  expressed  bis  views  of  the 
questions  involved  on  this  appeal  as  they  present  themselves  to  his  mind.  If 
the  by-laws  under  which  the  defendants  meant  to  proceed  against  the  plain^ 
tiff  were  valid,  there  would  be  no  difference  of  opinion  as  to  the  result.  They 
are  not,  so  far  as  they  sustain  the  contemplated  action  of  the  defendants  in 
interfering  with  the  orchestral  combination  of  the  plaintiff.  By  the  charter, 
the  objects  of  the  defendants  were  de^ared  to  be  the  cultivation  of  the  art  of 
music  in  all  its  bmnches,  and  the  promotion  of  good  feeling  and  friendly  in* 
tercourse  among  the  members  of  the  profession,  and  the  relief  of  such  of  their 
members  as  should  be  unfortunate,  so  far  as  their  means  in  their  opinion 
would  permit.  The  by-law  [article  3,  §  1]  which  requires  every  member  to 
refuse  to  perform  in  any  orchestra  or  band  in  which  any  person  or  peraons  are 
engaged  who  are  not  members  of  the  union  in  good  standing,  excepting  or- 
ganists and  directors  of  musical  societies  and  members  of  traveling  compa- 
nies, and  with  such  no  longer  than  a  period  of  four  weeks,  is  not  at  all  de- 
signed for  the  promotion  of  good  feeling  among  the  members  of  its  profession 
and  the  relief  of  the  unfortunates.  Nor  is  the  following  designed  to  accom- 
plish any  such  beneficient  result,  (article  3,  §  2:)  "It  shall  also  be  deemed  a 
breach  of  faith  and  fair  dealing  between  members  of  this  union  for  a  member 
of  the  same  to  employ  or  engage  a  suspended  or  non-member;  also  to  assist 
in  any  public  performance  given  wholly  or  in  part  by  amateurs."  The  effect 
is  to  create  a  close  corporation,  and  to  force  each  member  of  the  profession  to 
become  a  member  also  of  the  union,  unless  he  prefers  to  abandon  his  calling, 
or  seek  some  locality  where  he  can  employ  his  talents  and  exhibit  his  capacity 
to  procure  means  for  his  support  and  that  of  his  family,  if  he  have  any.  The 
by-law,  which  requires  a  residence  of  six  months  in  the  United  States  before 
eligibility  for  election  as  a  member,  in  view  of  the  restrictions  contained  in 
the  other  by-laws  virtually  prohibiting  him  from  exercising  his  calling,  is  also 
arbitrary,  and  not  calculated  to  promote  that  general  good  feeling  and  good 
fellowship  which  it  was  the  object  of  the  union  to  attain.  It  is  arbitrary,  for 
the  reason  that  during  the  period  mentioned  the  musician  is  proscribed  unless 
he  seeks  some  other  place  where  his  professional  brethren  do  not  present,  as 
a  formidable  barrier  to  his  employment,  his  recent  advent  to  this  country. 
This  strikes  at  talent,  capacity,  distinction,  usefulness,  and  the  enjoyment  of 
a  meritorious  performance  by  the  public,  which  is  the  chief  design  of  music 
which  has  charms,  we  are  told,  even  to  soothe  the  savage  breast.  There  is  no 
response  to  be  successfully  made  to  the  char^  that  such  elements  are  not  only 
against  public  policy,  but  antagonisticai  to  the  right  of  every  man  to  earn  by 
honest  labor,  lav^ul  in  itself,  whatever  it  will  command,  whether  the  laborer 
or  artisan  or  artist  be  foreign  or  native  bom.  It  would  doubtless  be  a  clever 
mode  of  securing  per  force  the  advantages  of  a  successful  union  if  the  exclu- 
sion from  labor  of  all  musicians  not  members  of  the  union  could  be  accom- 
plished, but  this  may  not  be  done.  Unions  of  a  benevolent  or  protective  char- 
acter should  be  the  result  of  good  feeling  and  a  just  appreciation  of  the  rights 
of  others,  and  not  arbitrary  or  oppressive.  The  inciting  motive  to  join  them 
should  be  fraternal,  and  not  an  apprehension  of  disaster.  It  has  been  justly 
said  that  "associations  have  no  more  right  to  inflict  injury  upon  others  than 
individuals  have.  All  combinations  and  associations  designed  to  coerce  work- 
men to  become  members,  or  to  interfere  with  or  obstruct,  vex,  or  annoy  them 
in  working  or  in  obtaining  work  because  they  are  not  members,  or  in  order 
to  induce  them  to  become  members,  or  designed  to  interfere  with  the  perfect 
freedom  of  employers  in  the  management  and  control  of  their  lawful  buai- 
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ness,  or  to  dictate  in  any  particular  the  terms  upon  which  their  business  shall 
be  conducted,  by  means  of  threats  of  injury  or  loss,  by  interference  Vith  their 
property  or  traffic  or  with  their  lawful  employment  of  other  persons,  or  de- 
signed to  abridge  any  of  these  rights,  are  illegal  combinations  or  associa- 
tions." Brown,  J.,  Steam-Ship  Co.  v.  McKenna,  30  Fed.  Rep.  48.  The 
charter  of  the  defendant  gave  it  no  authority  to  adopt  by-laws  containing 
such  elements.  By  the  sixth  section  of  that  grant  they  were  not  to  be  incon- 
sistent with  any  existing  law.  The  plaintiff,  by  becoming  a  member  of  the 
union,  did  not  bind  himself  to  observe  any  unlawful  feature  of  the  constitu- 
tion and  by-laws.  When  they  are  against  public  policy  and  in  restraint  of 
trade,  and  therefore  illegal  and  invalid,  no  assent  or  acquiescence  can  bind. 
Bissell  V.  Railroad  Co.,  22  N.  Y.  268. 

The  propriety  of  granting  relief  in  a  case  like  this  cannot  well  be  ques- 
tioned. The  engagement  of  the  oboeist  was  for  a  period,  and  each  perform- 
ance was  a  violation  of  the  by-law.  Section  1  of  article  3,  as  we  have  seen, 
made  it  the  duty  of  every  member  of  the  defendant's  society,  including  the 
plaintiff,  to  refuse  to  perform  with  him,  as  he  was  not  a  member  of  the  union, 
and  its  violation  repeated  might  subject  him  to  expulsion.  The  initiation  of 
a  proceeding  in  any  form  which  could  lead  to  such  a  result,  founded  upon  by- 
laws illegal  and  invalid,  should  be  arrested,  and  especially  when  the  conse- 
quence might  be  the  disbandment  of  an  orchestra  gotten  together  by  tact, 
skill,  and  industry,  and  which,  if  dispersed,  might  not  be  combined  by  any 
effort.  It  is  enough  that  threats  of  such  a  disaster,  with  apparent  power  to 
accomplish  it,  are  presented  for  consideration,  to  warrant  an  injunction.  The 
element  of  irreparable  damage  springs  naturally  from  them,  and  invokes  the 
equitable  intervention  of  this  court.  The  danger  apprehended  of  the  disper- 
sion suggested  is  sufficiently  imposing,  and  the  injured  person  should  not  be 
required  to  wait  until  the  mischief  is  nearly  complete  before  the  machinery  of 
a  court  of  justice  should  be  set  in  motion.  If  the  act  contemplated  be  in  vio- 
lation of  law,  and  from  its  nature  one  in  which  the  public  interest  is  con- 
cerned, or  be  one  by  which  it  is  apparent  an  irreparable  mischief  is  about  to 
be  done,  the  relief  should  not  be  made  subservient  to  the  doubtful  proposition 
in  such  a  case  that  damages  may  be  obtained  by  an  action  at  law,  and  the  in- 
junction consequently  should  not  issue.  It  is  thought,  therefore,  and  with 
^reat  deference  to  the  learned  opinion  of  Justice  Daniels,  that  the  decree  ap- 
pealed from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  concurs. 

Daniels.  J.,  (dissenting.)  The  judgment  recovered  in  the  action  re- 
strained the  defendant  from  enforcing  its  by-laws  against  the  plaintiff  to  re- 
<x>ver  penalties  or  fines  of  ten  and  twenty  dollars  for  employing  a  person  in 
his  orchestra  who  was  not  a  member  of  the  Protective  Union.  The  defendant 
was  incorporated  by  chapter  168  of  the  Laws  of  1864,  afterwards  amended 
and  enlarged  by  chapter  321  of  the  Laws  of  1878.  By  the  act  of  incorpora- 
tion the  persons  named  in  it,  and  those  associated  with  them,  and  all  other 
persons  who  should  afterwards  be  so  associated,  and  their  successors,  were 
constituted,  created,  and  declared  to  be  a  corporation  and  body  politic,  for  the 
cultivation  of  the  art  of  music  in  all  its  branches,  and  the  promotion  of  good 
feeling  and  friendly  intercourse  among  the  members  of  the  profession,  and 
the  relief  of  such  of  their  members  as  should  be  unfortunate,  so  far  as  their 
means  in  their  opinion  would  permit.  The  plaintiff  became  a  member  of  the 
union  in  or  prior  to  the  year  1876.  He  was  absent  from  the  city  of  New  York, 
residing  in  Cincinnati,  from  1878  to  1883,  but  during  his  absence  his  dues 
were  paid  and  his  membership  continued.  While  he  was  absent,  and  in  the 
jear  1882,  the  by-laws  of  the  corporation  now  in  controversy  were  adopted. 
And  in  August,  1885,  the  plaintiff  proposed  to  Felix  Bour  to  employ  him  as 
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an  oboeist^to  perform  in  his  orchestra.  Bour  was  at  that  time  a  foreigner,  re- 
siding in  Europe,  and  not'  eligible  for  membership  in  the  union  until  he 
sliould  reside  here  for  tiie  period  of  six  months.  This  proposal  was  followed 
by  a  formal  agreement  for  his  employment  with  the  plaintiff,  made  on  the 
21st  of  September,  1885,  and  under  that  agreement  he  acted  as  one  of  the  mu- 
sical members  of  the  orchestra;  and  it  was  for  that  employment  that  it  was 
proposed  to  take  proceedings  against  the  plaintiff,  and  impose  a  fine  upon  him, 
as  a  violation  of  the  by-laws  of  the  union.  These  by-laws,  so  far  as  they  are 
important  to  be  considered  in  the  disposition  of  the  appeal,  are  the  following: 
Article  3.  Duties  of  Members.  Section  1.  "It  shall  be  the  duty  of  every 
member  to  refuse  to  perform  in  any  orchestra  or  band  in  which  any  person  or 
persons  are  engaged  who  are  not  members  in  good  standing,  excepting  organ- 
izers and  directors  of  musical  societies  and  members  of  traveling  companies, 
and,  with  such,  for  no  longer  a  period  than  four  weeks;  and  any  member 
who  shall  have  violated  this  section  shall  be  deemed  to  have  committed  a 
breach  of  good  faith  and  fair  dealing  between  the  members  of  this  society, 
and  shall  be  punished  according  to  section  2,  art.  11."  Sec.  2.  "It  shall 
also  be  deemed  a  breach  of  good  faith  and  fair  dealing  between  members  of 
this  union  for  a  member  of  the  same  to  employ  a  suspended  or  non-member; 
also  to  assist  in  any  public  performance  given  wholly  or  in  part  by  amateurs; 
and,  under  article  11,  §  2,  a  violation  of  the  first  five  sections  of  article  8  of 
the  by-laws  shall  be  considered  as  a  breach  of  good  faith,  and  the  offender 
shall,  after  a  fair  and  impartial  investigation  by  the  board  of  directors,  if 
found  guilty,  be  fined,  for  the  first  offense,  ten  dollars;  for  the  second  offense, 
twenty  dollars;  and  for  the  third  offense,  be  expelled  by  the  board  of  directors, 
whose  decision  shall  be  final."  Their  formal  adoption  and  enactment  by  the 
union  has  neither  been  questioned  nor  denied,  but  they  have  been  assailed  by 
the  plaintiff,  on  the  ground  that  the  union  had  no  legal  authority  to  adopt 
them,  and  for  that  reason  their  enforcement  should  be  restrained  by  an  in- 
junction. Such  an  injunction  was  issued  in  the  action,  and  it  was  made  per- 
manent by  the  judgment  finally  recovered.  The  action  was  commenced  on  or 
about  the  10th  of  November,  1885,  and  all  that  had  then  been  done  towards  the 
enforcement  of  the  by-laws  against  the  plaintiff  was  the  issuing  and  service 
of  a  notice  upon  him  on  the  preceding  day,  requesting  him  to  attend  a  meet- 
ing of  the  board  of  directors  on  the  13th  inst.,  at  10  o'clock  in  the  forenoon, 
to  show  cause  why  he  should  not  be  fined  for  two  violations  of  section  1,  art. 
3,  of  the  by-laws,  on  the  3d  and  5th  of  November.  If  the  proceeding  had 
not  been  restrained,  all  that  could  possibly  have  been  accomplished  by  it 
would  have  been  the  imposition  of  a  fine  of  $10  for  the  first  offense,  and  S20 
for  the  second  offense,  mentioned  in  the  notice.  And  whether,  upon  a  hear- 
ing before  the  directors  pursuant  to  the  notice,  any  fine  whatever  would  have 
been  imposed  upon  the  plaintiff  was,  to  say  the  least,  quite  uncertain.  It 
has  been  asserted  on  his  part  that  the  person  employed  by  him  as  an  oboeist 
in  his  orchestra  was  possessed  of  superior  skill  and  qualifications  to  any 
player  on  the  same  instrument  to  be  found  in  the  United  States.  This,  how- 
ever, appears  from  the  evidence  to  have  been  a  fact  concerning  which  differ- 
ences of  opinion  existed.  Others  considered  individual  musicians  in  the 
United  States  superior  to  Bour,  who  was  expressly  brought  to  this  country  by 
the  plaintiff  to  become  a  member  of  his  orchestra,  while  the  plaintiff  himself 
and  others  considered  Bour  to  be  the  better  player.  Upon  this  evidence  the 
fact  has  been  found  that  it  is  a  matter  of  difference  of  opinion  or  taste  as  to  the 
superiority  of  the  different  players.  By  proving  these  facts  before  the  direct- 
ors, and  the  inability  of  Bour  for  the  time  being  to  become  a  member  of  the 
union,  they  might  very  well  have  been  induced  to  suspend  further  proceed- 
ings against  the  plaintiff  until  the  expiration  of  the  six  months,  after  which 
Bour  could  become  a  member  of  the  union,  and  as  he  then  actually  did.  It 
has  been  alleged  in  the  complaint  that,  in  the  event  of  further  performances 
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with  Bour  as  a  member  of  the  orchestra,  proceedings  were  designed  to  be 
taken  to  expel  the  plaintiff  and  the  members  of  his  company  from  the  union. 
But  that  has  been  denied  by  the  answer,  and  no  evidence  was  produced  upon 
the  trial  supporting  this  allegation.  What  the  case  disclosed,  and  all  that  it 
disclosed,  was  that  proceedings  were  instituted  by  the  notice  for  the  trial  be- 
fore the  directors  of  the  plaintiff  for  these  two  violations  of  the  by-laws. 
Whether  the  facts  should  be  found  against  him,  or  the  fine  should  be  imposed 
upon  him,  was  still  left  to  the  judgment  and  discretion  of  the  board  of  direct- 
ors. They  were  not  imperatively  required  by  the  by-laws  to  find  him  guilty, 
or  to  fine  him,  but  to  impose  a  fine  upon  him  only  if  he  should  be  found 
guilty.  And  under  this  authority  the  directors  might  very  well  have  ac- 
cepted his  excuse  and  explanations,  and  deferred  the  further  consideration  of 
the  charges  against  him  until  Bour  should  be  eligible  for  membership  in  the 
union.  TherQ  was  accordingly  at  the  time  when  the  action  was  commenced 
no  danger  of  any  serious  or  irreparable  injury  being  sustained  by  the  plaintiff 
from  the  simple  circumstances  that  these  proceedings  had  been  commenced 
by  the  service  of  the  notice.  He  was  in  no  such  danger,  even  if  fines  might 
be  imposed  upon  him,  as  for  the  time  being  imperiled  his  membership  in  the 
union.  And  where  that  may  appear  to  be  the  fact,  it  is  not  the  practice  of 
the  court  to  issue  an  Injunction  and  restrain  proceedings  of  this  description. 
Wliat  is  essential  to  entitle  the  party  to  an  injunction  is  that  he  should  be  in 
danger  of  some  Irreparable  injury,  and  that  must  be  made  to  appear  by  the 
complaint  as  well  as  the  proof  in  the  action,  before  an  injunction  will  be  per- 
mitted to  be  issued  to  restrain  the  action  of  the  society.  The  necessity  for 
such  a  state  of  facts  to  warrant  an  Injunction  was  declared  by  the  court  in 
McHenry  v.  JetDett,  90  N.  Y.  68.  And  this  was  quite  decisively  followed  in 
Hurst  V.  Exchange.  100  N.  Y.  605,  8  N.  E.  Rep.  42.  And  in  Lafond  v. 
Deems,  81  N.  Y.  507,  it  was  held  that  a  "court  should  not  as  a  general  rule 
interfere  with  the  contentions  and  quarrels  of  voluntary  associations  so  long 
as  the  government  is  fairly  and  honestly  administered,  and  those  who  have 
grievances  should  be  required  in  the  first  instance  to  resort  to  the  remedies 
for  redress  provided  by  their  rules  and  regulations.  *  *  *  None  of  the 
authorities  cited  by  the  plaintiff's  counsel  sustain  the  position  that  the  rem- 
edy is  at  law  or  in  equity,  unless  there  is  well-grounded  cause  for  complaint, 
and  even  then  an  opportunity  should  be  given  to  correct  the  cause  of  com- 
plaint within  the  organization  where  it  can  be  properly  done."  Id.  514. 
And  Potdtney  v.  Bachman,  31  Hun,  49,  follows  the  same  principle.  The 
plaintiff,  under  the  principles  maintained  by  these  authorities,  was  prema- 
ture in  his  application  for  the  Injunction  and  in  the  commencement  of  ills  ac- 
tion. He  should  at  least  have  made  his  defense  before  the  board  of  directors, 
and  if  that  failed,  and  proceedings  were  taken  for  his  dismissal  from  the 
union  because  of  the  non-payment  of  the  fines  which  might  be  imposed  upon 
him,  then  he  might  very  well  have  brought  this  action  to  test  the  validity  of 
the  by-laws  under  which  the  proceedings  were  taken  against  him.  Up  to 
that  point,  certainly,  he  was  in  no  danger  of  any  irreparable  injury  or  loss 
from  the  action  of  the  union,  and  that,  as  a  matter  of  fact,  might  never  be 
reached. 

The  more  important  point,  however,  in  the  case  is  that  which  presents  the 
legality  of  the  by-laws  themselves.  The  one  which  has  been  most  directly 
brought  in  question  is  section  1  of  article  8,  defining  and  declaring  the  duties 
of  the  members  of  the  union.  By  this  section  it  has  been  made  the  duty  of 
every  member  to  refuse  to  perform  in  any  orchestra  or  band  in  which  any 
person  or  persons  are  engaged  who  are  not  members  of  this  union  in  good 
standing,  except  organists  and  directors  of  musical  societies  and  members  of 
traveling  companies,  and  with  such  for  a  no  longer  period  than  four  weeks. 
The  adoption  of  this  section  by  the  union  has  been  objected  to  as  beyond  the 
authority  conferred  upon  it  by  its  act  of  incorporation,  and  that  view  was 
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followed  in  the  judgment  recovered  at  the  trial.  Whether  this  was  correct 
or  not  depends  upon  the  construction  to  be  placed  upon  the  act  of  the  legisla- 
ture incorporating  the  defendant.  The  principal  as  w^ell  as  the  important  au- 
thority conferred  upon  it  for  the  adoption  of  by-laws  is  contained  in  section  6 
of  chapter  168  of  the  Laws'  of  1864.  By  this  section  it  has  been  declared  that 
the  said  corporation  shall  have  power,  from  time  to  time,  to  make  and  estab- 
lish such  by-laws,  rules,  and  regulations,  not  inconsistent  with  any  existing 
law,  as  they  shall  judge  proper,  for  the  election  of  their  officers  and  agents, 
for  prescribing  their  respective  functions  and  the  mode  of  performing  the 
same,  for  admission  of  members,  for  imposing  and  collecting  admission  fees, 
fines,  and  contributions  from  members,  for  defraying  the  erection  of  the 
building  hereinbefore  authorized,  for  regulating  the  times  and  places  of  meet- 
ing, for  suspending  or  expelling  such  members  as  shall  refuse  or  neglect  to 
comply  with  the  said  by-laws  and  regulations,  and,  generally,  for  the  man- 
agement of  their  property,  the  regulations  of  their  affairs,  and  the  transfer 
of  their  stock.  In  support  of  the  judgment  it  has  been  urged  that  a  strict 
construction  should  be  placed  upon  this  section  to  limit  and  restrain  the  au* 
thority  of  the  corporation  under  it.  And  authorities  have  been  cited  main- 
taining that  as  the  general  rule  applicable  to  acts  of  incorporation.  But  this 
rule  cannot  be  so  applied  in  this  instance;  for,  by  section  10  of  the  act,  it  has 
been  required  that  it  "shall  be  favorably  construed  in  all  courts  and  places 
for  the  purposes  thereby  intended," — ^the  language  employed  in  the  section, 
therefore,  is  given  its  free  and  unrestrained  force  and  meaning.  By  this 
language  the  authority  to  enact  by-laws  for  the  imposition  and  collection  of 
fines,  and  the  suspension  or  expulsion  of  members  who  shall  refuse  to  com- 
ply with  the  by-laws,  was  conferred  upon  the  coi-poration.  The  only  restric- 
tion to  which  the  authority  has  been  subjected  is  that  the  by-laws  should  not 
be  inconsistent  with  any  existing  law.  Ko  existing  law  has  been  either  cited 
or  discovered  with  which  this  by-law  has  been  urged  to  be  in  conflict,  other 
than  the  provisions  contained  in  the  statutes  of  the  state  on  the  subject  of 
conspiracies.  And  it  is  to  that  standard  that  the  by-law  must  be  brought  to 
ascertain  whether  it  does  m  fact  conflict  with  this  statute  of  the  state.  If  it 
is  inconsistent  with  the  provisions  of  the  statute,  then  it  is  inoperative  and 
void;  but  if  it  is  not  inconsistent  with  the  statute,  then  these  provisions  are 
valid,  and  the  union  is  entitled  to  carry  them  into  effect.  The  criterion  of 
this  inconsistency  must  be  the  same  as  the  courts  have  applied  in  the  con- 
struction of  statutes.  And  by  that  standard,  if  the  statute  and  the  by-law  at 
the  same  time  can  be  carried  into  full  force  and  effect,  then  there  is  no  incon- 
sistency or  conflict  between  the  one  and  the  other.  And  it  is  as  much  the 
duty  of  the  court  to  maintain  the  by-law  in  that  case  as  it  would  be  to  main- 
tain a  statute  embodying  the  same  provision  where  it  could  be  reconciled  with 
the  provisions  of  another  or  later  statute  relied  upon  as  conflicting  with  it. 
The  principle  to  be  applied  is  far  reaching  in  its  effects;  for,  since  the  incor- 
poration of  the  defendant,  chapter  267  of  the  Laws  of  1875  has  been  enacted 
providing  for  the  incorporation  of  any  five  or  more  persons  of  full  age,  citi- 
zens of  the  United  States,  a  majority  of  whom  shall  also  be  citizens  of  this 
state,  into  a  society  or  club  for  social,  mutual  benefit,  benevolent,  temperance, 
politics,  economic,  patriotic,  gymnastic,  athletic,  military  drill,  musical,  dra- 
matic, literary,  artistic,  yachting,  hunting,  fishing,  bathing,  or  lawful  sport- 
ing purposes;  and  each  of  such  bodies  has  been  invested  with  the  authority 
of  adopting  by-laws  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States  or  of  this  state.  And  it  is  notorious  that  a  very  large  number 
of  corporations  of  these  several  descriptions  have  been  organized  under  the 
provisions  of  this  act  and  acts  amendatory  thereof. 

The  case  of  People  v.  Fisher^  14  Wend.  9,  has  been  pressed  upon  the  at- 
tention of  the  court  as  an  authority  sustaining  the  contention  of  the  plaintiff* 
that  this  by-law  is  inconsistent  with  a  law  of  the  state.    That  was  an  indlct- 
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ment  against  the  defendants  for  entering  into  a  combination  to  advance  their 
wages  as  journejmen  siioernakers,  and  the  court  did  hold  that  to  be  an  in- 
dictable offense  under  the  law  of  the  state  relating  to  conspiracies.  It  pro- 
ceeded not  only  upon  a  consideration  of  the  statute,  but  also  upon  the  effect 
of  certain  early  English  authorities  sustaining  the  view  adopted  by  the  court. 
This  may  very  well  be  said  to  have  been  a  harsh  construction  of  the  law,  cer- 
tainly so  far  as  it  depended  upon  the  decisions  in  England,  which  in  their  ad- 
ministration strongly  discriminated  against  combinations  of  the  mechanical 
and  laboring  classes.  Its  doctrine,  however,  was  followed  in  People  v.  JSoci- 
etyy  24  Barb.  570.  But  it  was  finally  regarded  with  so  much  disfavor  as  to 
be  abrogated  by  chapter  19  of  the  Laws  of  1870,  permitting  "the  orderly  and 
peaceable  assembling  or  co-operation  of- persons  employed  in  any  profession, 
trade,  or  handicraft,  for  the  purpose  of  securing  an  advance  in  the  rate  of 
wages  or  compensation,  or  for  the  maintenance  of  such  rate.''  And  a  great 
change  seems  also  to  have  been  made  by  statutory  enactments  in  the  same 
general  direction  in  the  kingdom  of  Great  Britain.  Heg,  v.  Duffield,  5  Cox, 
Crim.  Cas.404;  Reg.  v.  Shepherd,  11  Cox,  Crim.  Cas.  325.  A  still  further 
advance  was  made  in  this  state  in  the  spirit  of  this  legislation  by  the  enact- 
ment of  the  Penal  Code,  which  took  effect  on  the  1st  of  May,  1882,  and  that 
was  probably  in  force  at  the  time  when  this  particular  by-law  was  adopted  by 
the  defendant.  By  section  170  of  this  Code,  no  conspiracy  is  punishable 
criminally  unless  it  is  one  of  those  enumerated  in  the  two  preceding  sections. 
The  only  one  of  these  two  sections  applicable  to  this  by-law  is  section  168. 
But  in  neither  of  the  subdivisions  of  that  section  has  it  prohibited  the  adop- 
tion or  enactment  of  a  by-law,  or  the  making  of  an  agreement  between  two 
or  more  persons,  forbidding  the  members  of  an  associated  body  of  men  from 
employing  themselves,  or  rendering  their  services,  with  a  person  or  persons 
not  members  of  the  organization.  What  it  has  forbidden,  and  all  that  it  has 
forbidden  in  this  respect,  is,  that  by  subdivision  5  of  section  168  two  or  more 
persons  shall  not  conspire  together  '*to  prevent  another  from  exercising  a 
lawful  trade  or  calling,  or  doing  any  other  lawful  act,  by  force,  threats,  in- 
timidation, or  by  interfering,  or  threatening  to  interfere,  with  tools,  imple- 
ments, or  property  belonging  to  or  used  by  another,  or  with  thQ  use  or  em- 
ployment thereof."  A  violation  of  this  provision  of  the  law  has  been  made 
a  misdemeanor,  and,  like  all  criminal  laws,  it  cannot  be  extended  by  con- 
struction, (Cheese  Co.  v.  Murtaugh,  50  N.  Y.  814,  316;)  but  the  court  is  only 
bound  to  enforce  its  provisions  according  to  the  fair  import  of  the  language 
employed  in  their  enactment.  An  agreement  made  between  two  or  more 
persons,  or  a  by-law  adopted  under  such  authority  as  was  conferred  upon  the 
defendant,  that  the  associates  or  membei-s  would  not  perform  their  services 
with  any  person  or  persons  not  members  of  the  organization,  has  not  by  this 
language  been  forbidden.  What  the  statute  has  forbidden  is  that  another 
person  shall  not  be  prevented  by  force,  threats,  intimidation,  or  by  interfering 
or  threatening  to  interfere  with  tools,  implements,  or  property  belonging  to 
or  used  by  another,  or  with  the  use  or  employment  thereof,  from  exercising  a 
lawful  trade  or  doing  any  other  lawful  act.  The  means  by  which  the  offense 
is  to  be  committed,  as  it  has  been  declared,  are  clearly  applicable  to  both 
branches  of  the  fifth  subdivision  of  section  168  of  the  Penal  Code;  and  those 
means  in  each  enumerated  instance  include  more  than  an  agreement  or  by- 
law forbidding  the  associates  to  enter  into  an  employment  or  perform  their 
services  in  conjunction  with  a  person  not  a  member  of  the  associated  indi- 
viduals. This  by-law  provided  for  no  use  of  force,  threats,  intimidation,  or 
interference,  with  Bour.  It  was  in  no  manner  directed  against  him  or  any 
other  person  not  a  member  of  the  union.  He  was  left  at  full  liberty  to  em- 
ploy himself  wherever  he  might  be  able  to  obtain  employment.  He  might 
act  wholly  for  himself  or  associate  with  other  persons  in  musical  perform- 
ances.   His  liberty  was  in  no  manner  abridged  or  restricted.    And  no  force. 
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threats,  intimidation,  or  interference  forbidden  by  this  subdivision  was  pro- 
posed to  be  used  against  the  plaintiff  himself  for  violating  this  by-law.  He 
was  at  full  liberty  to  withdraw  from  the  union,  and  in  that  manner  relieve 
himself  entirely  from  all  obligation  to  observe  the  by-law,  or,  if  he  did  not 
choose  to  take  that  course,  to  employ  persons  who  were  not  members  of  the 
union,  which  could  do  no  more  than  to  subject  him  to  the  loss  of  his  mem- 
bership in  the  union.  It  could  not  control  him,  neither  did  it  propose  to  do 
so,  by  any  such  enforced  action  against  him  as  is  mentioned  in  the  statute; 
neither  were  any  threats  made  against  him,  or  any  acts  of  intimidation  or  in- 
terference proposed,  which  could  result  in  abridging  the  free  exercise  of  his 
own  choice  and  employment.  But  he  was  left  to  control  himself  as  he  might 
elect  to  do  that.  If  he  elected  to  continue  a  member  of  the  union,  then  the 
by-laws  required  him  to  employ  his  fellow-members  to  the  exclusion  of  other 
persons.  If  he  was  not  satisfied  to  submit  to  that  restraint,  he  was  at  full 
liberty  to  withdraw,  and  to  employ  whomsoever  he  might  choose.  Or,  if  he 
did  not  withdraw  from  his  membership,  the  utmost  the  union  could  do  would 
be  to  exclude  him  therefrom  by  a  vote  of  its  board  of  directors,  which  would 
in  no  manner  interfere  with  his  freedom  of  action  or  impose  any  punishment 
whatever  upon  him.  There  was  no  restraint  exercised  over  his  conduct.  He 
was  in  no  manner  prevented  from  exercising  his  lawful  calling,  or  doing  any 
other  lawful  act,  by  either  of  the  means  mentioned  in  this  subdivision  of  the 
Ckxle.  There  was  accordingly  no  conflict  between  this  by-law  and  the  statute, 
but  both  could  well  subsist  and  be  maintained  together.  The  case  presented 
cannot  be  held  to  be  included  within  subdivision  6  of  section  168  of  the  Penal 
Code;  for  what  may  or  may  not  be  done  in  the  way  of  preventing  another 
from  exercising  a  lawful  trade  or  calling,  or  doing  any  other  lawful  act,  has 
been  clearly  and  fully  declared  in  subdivision  5  of  the  same  section.  And 
that  has  been  enacted  in  such  a  manner  as  to  carry  with  it  the  clear  implica- 
tion that  what  it  has  not  forbidden  may  lawfully  be  agreed  upon  and  per- 
formed. This  enactment,  which  first  found  its  place  in  the  Penal  Code, 
evinces  the  intention  of  the  legislature  to  have  been  to  control  the  conduct  of 
parties  in  any  manner  interfering  with  the  exercise  of  fhe  lawful  trade  or 
calling  of  another,  or  doing  any  other  lawful  act,  only  by  the  provisions  con- 
tained in  this  fifth  subdivision.  And  it  permits  all  such  acts  as  have  not 
been  in  this  manner  forbidden.  And  that  will  leave  any  two  or  more  per- 
sons at  liberty  to  agree  not  to  enter  into  any  employment  in  which  a  person 
or  persons  offensive  or  objectionable  to  themselves  may  for  the  time  being  be 
employed.  And  as  an  agreement  to  that  effect  would  not  be  obnoxious  to 
this  enactment,  a  by-law  of  a  corporation  certainly  could  be  no  more  so,  when 
it  was  made  to  depend  upon  the  sole  fact  that  it  should  not  be  inconsistent 
with  the  law  of  this  state. 

The  cases  of  Dunham  v.  Village  of  Rochester,  5  Cow.  462;  Hooker  ▼.  Van 
Dewater,  4  Denio,  349,  and  Stanton  v.  Allen,  5  Denio,  435,  have  been  brought 
to  the  attention  of  the  court  as  authorities  requiring  a  different  application  to 
be  given  to  the  law,  but  they  evidently  are  entitled  to  no  such  effect.  The 
first  of  these  authorities  depended  upon  the  construction  of  a  statute  entirely 
dissimilar  to  that  which  is  here  required  to  be  considered,  while  the  others 
were  held  to  violate  that  provision  of  the  Bevised  Statutes  forbidding  two  or 
more  persons  to  conspire  to  commit  any  act  injurious  to  trade  or  commerce. 
The  combinations  there  proven  to  have  taken  place  were  within  that  subdi- 
vision which  is  inapplicable  to  this  case,  and  the  authorities  depending  upon 
it  are  consequently  deprived  of  their  control  over  this  controversy.  The  case 
of  Spinning  Co,  v.  Riley,  L.  R.  6  Eq.  551,  also  differs  in  its  controlling  feat- 
ures from  the  by-law  of  this  defendant;  for  there  it  was  proposed  by  plac- 
ards and  other  means,  and  intimidation  and  threats,  to  prevent  workmen  from 
entering  into  the  service  of  the  plaintiff.  These  were  the  controlling  attri- 
butes upon  which  the  injunction  was  sustained,  and  their  absence  is  clear  and 
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oonspicaoos  In  this  particular  instance.  The  case  of  Steam-Ship  Co,  y.  Jfo 
Kenna,  30  Fed.  Rep.  48,  is  also  as  clearly  distinguishable  from  the  one  now 
before  the  court;  for  there  it  was  proposed  not  only  to  induce  the  workmen 
who  were  in  the  plaintiff's  employment  to  abandon  such  employment,  but  in 
addition  to  that  to  prevent  the  plaintiff  from  carrying  on  its  business  as  com- 
mon carriers,  and  from  using  or  employing  its  vessels,  lighters,  etc.,  in  the 
business,  and  to  stop  all  dealings  of  other  persons  with  the  plaintiff  by  send-. 
ing  threatening  notices  or  messages  to  its  various  customers  and  patrons,  etc. 
These  all^ations  of  fact,  which  were  not  denied,  brought  that  case  within 
the  language  of  subdivision  5  of  section  168  of  the  Penal  Code,  and  also  within 
the  prohibition  contained  in  the  sixth  sul)division  of  the  same  section.  In 
these  features  it  is  clearly  distinguishable  from  the  complaint  made  against 
the  defendant  by  this  plaintiff.  The  cases  of  Brien  v.  Longshoremen's  Union 
Protective  Association,  and  of  People  v.  Seamen^ s  Boarding- House^  also  in 
their  facts  materially  differ  from  the  present  controversy,  and  do  not  require 
to  be  followed  in  its  disposition.  Indeed,  neither  of  the  authorities  which 
have  been  brought  to  the  attention  of  the  court  will  sanction  such  a  construc- 
tion of  this  by-law  as  will  bring  it  into  conflict  with  any  statutory  provision 
contained  in  the  laws  of  this  state.  These  laws  were  clearly  designed  to  be 
more  liberal  in  their  effect  than  the  principles  of  the  common  law  antecedently 
existing.  If  they  had  not  been  intended  to  be,  there  could  have  been  no  oc- 
casion for  their  enactment,  and  their  conformity  to  the  advancing  liberality 
of  the  age.  Even  at  common  law  an  agreement  or  by-law  of  this  description 
would  not  have  been  illegal.  This  point  was  examined  in  Com.  v.  Hunt,  4 
Mete.  111.  There  the  indictment  charged  the  defendants  with  conspiring  not 
to  work  for  any  master  or  person  in  their  art,  etc.,  who  should  employ  any 
workmen  not  a  member  of  their  club  or  society,  or  should  employ  any  work- 
man not  a  member  of  the  club  or  society  called  the  '*  Boston  Journeymen 
Bootmakers'  Society  in  Boston."  The  defendants  were  tried  and  convicted  of 
the  crime  of  conspiracy  under  this  indictment.  Upon  the  trial  it  was  con- 
tended that  neither  of  the  counts  set  forth  a  criminal  offense,  and  the  court 
was  requested  so  to  charge  the  jury.  But  that  was  refused,  and  the  instruc- 
tion was  given  that  the  indictment  did  set  forth  a  criminal  confederacy  to  do 
an  unlawful  act,  and  to  effect  the  same  by  unlawful  means.  After  the  con- 
viction had  taken  place,  a  motion  was  made  in  arrest  of  judgment,  and  that 
motion  prevailed:  the  court  holding  that  it  was  not  a  conspiracy  for  the  de- 
fendants to  enter  into  and  stand  upon  such  an  agreement.  The  opinion  was 
delivered  by  Chief  Justice  Shaw,  who  held  that  the  agreement  of  the  society 
not  to  work  for  any  person  who  should  employ  any  journeyman  or  other  per- 
son not  a  member  of  such  society,  after  notice  to  discharge  such  person,  was 
not  an  unlawful  conspiracy.  And  if  it  was  not,  it  seems  to  follow  that  the 
by-laws  of  this  defendant  cannot  consistently  be  charged  to  have  been  unlaw- 
fully adopted.  In  that  case  stress  was  placed  upon  the  fact  that  the  men  were 
free  to  act  and  to  agree  to  act  as  they  did.  And  for  that  reason,  among 
others,  it  was  concluded  that  the  indictment  against  them  charged  them  with 
no  criminal  offense.  This  subject  was  further  examined  in  Botven  v.  Mathe- 
son,  14  Allen,  499,  which  held  that  the  constitution  and  by-laws  of  the  Sea- 
men's Mutual  Benefit  Association,  forbidding  members  to  ship  seamen  for 
less  than  certain  specified  wages,  and  to  use  their  best  endeavors  to  prevent 
their  boarders  from  shipping  in  any  vessel  when  any  of  the  crew  were  shipped 
from  boarding-houses  not  in  good  standing  with  the  association,  were  not 
unlawful.  And  Carero  v.  Rutherford,  106  Mass.  1,  while  holding  it  to  be  an 
unlawful  conspiracy  to  induce  or  threaten  to  induce  persons  to  leave  the  plain- 
tiff's employment,  and  deterring  or  threatening  to  deter  others  from  entering 
it,  and  rendering  him  reasonably  apprehensive  that  he  could  not  carry  on  his 
business,  was  an  unlawful  conspiracy,  still  conceded  the  law  to  be  that  a  man 
may  refuse  to  deal  with  any  class  of  men;  and  tliat  it  is  no  crime  for  any 
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number  of  persons,  without  any  unlawful  object  in  view,  to  associate  them- 
selves together  and  agree  that  they  will  not  work  for  ordeal  with  certain  men 
or  classes  of  men,  or  work  under  a  certain  price  or  without  certain  conditions. 
Id.  14.  A  somewhat  similar  examination  of  the  same  subject  was  made  by 
Mr.  Chief  Justice  Daly,  in  the  case  of  Association  v.  Walsh,  2  Daly,  1;  and 
the  extreme  harshness  of  the  early  authorities  was  considered  by  him  to  have 
disappeared  in  the  more  recent  decisions  which  have  become  more  tolerant  for 
freedom  of  action  by  persons  associating  and  combining  in  this  manner.  In 
this  instance  it  is  not  charged, — neither  does  the  proof  maintain  the  fact, — 
that  the  union  was  actuated  by  any  malicious  or  unlawful  intention  in  the 
adoption  or  enforcement  of  this  by-law.  But  it  was  enacted  to  maintain 
what  was  undoubtedly  deemed  to  btf  the  best  interests  of  the  association;  in- 
tending only  to  influence  and  effect  the  conduct  of  its  own  members,  and 
leaving  them  also  at  full  liberty,  if  they  were  dissatisfied  with  its  restraints, 
to  withdraw,  and  in  that  manner  remove  themselves  from  the  jurisdiction  of 
the  association.  The  plaintiff,  when  he  became  a  member  of  the  union,  as- 
sented to  the  exercise  of  the  legal  authority  conferred  upon  it  by  its  incor- 
porating act;  and  he  could  not  insist  upon  maintaining  his  membership,  and 
the  privileges  and  immunities  appertaining  to  it,  without  observing  the  by- 
laws adopted  by  the  union  as  long  as  there  was  no  inconsistency  between 
them  and  any  law  of  the  state.  What  the  law  has  done  has  been  to  invest 
all  persons  with  the  utmost  freedom  for  their  own  employment  and  the  per- 
formance of  their  own  services.  Each  person  may  follow  his  employment 
un associated  with  any  other,  or  he  may  associate  himself  with  others  who 
may  prescribe  the  terms  of  their  respective  employments,  provided  it  is  not 
proposed  to  interfere  with  others  having  equal  rights  and  preventing  tliem 
by  force,  threats,  intimidation,  or  other  unlawful  interference,  from  persist- 
ing in  and  enjoying  the  same  measure  of  freedom.  The  rights  and  privileges 
of  the  employer  and  employed  are  reciprocal.  Each  is  vested  with  full  liberty 
to  carry  on  his  business,  or  pursue  his  employment  individually  or  associated 
with  others,  as  he  may  deem  to  be  best,  and  to  be  protected  from  all  un- 
lawful interference  by  force,  threats,  or  intimidation,  or  the  other  means  of 
interference  mentioned  in  the  statute.  To  that  extent  every  person  is  vested 
with  complete  and  perfect  liberty  under  the  laws.  That  was  not  abridged  by 
the  by-law  in  controversy  in  this  case;  What  it  required  of  the  plaintiff  was. 
If  he  continued  to  be  a  member  of  the  union,  that  he  should  carry  on  his  or- 
chestra employing  only  members  of  the  union.  It  provided  no  means  for  ex- 
cluding others  from  his  employment,  or  of  restraining  him  in  any  manner 
from  withdrawing  from  the  union  and  employing  whomsoever  he  chose.  All 
the  liberty  that  any  citizen  could  legally  demand  was  in  this  manner  accorded 
to  him.  Whatever  he  might  do  would  be  the  result  of  his  own  voluntary  in- 
clination. If  he  continu^  to  identify  himself  with  the  union,  it  was  subject 
to  the  obligation  assumed  by  him  of  obeying  all  its  lawful  by-laws.  If  he 
elected  not  to  be  bound  by  this  obligation,  he  was  at  liberty  at  any  moment 
to  terminate  his  membership.  And,  as  it  left  him  in  that  condition,  the  by- 
law cannot  justly  be  held  to  have  transcended  the  authority  conferred  upon 
the  corporation  for  its  enactment,  or  in  any  manner  to  be  inconsistent  with 
any  existing  law  of  the  state.  The  judgment  should  accordingly  be  reversed, 
and  a  new  trial  ordered;  but,  on  account  of  the  preceding  condition  of  the  au- 
thorities referred  to,  and  the  statutory  changes  made  by  the  l^islature»  it 
should  be  without  costs. 
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Stewart  f>,  Huntington. 
{Supreme  Court,  OeTieral  Term,  First  Department    May  17, 1888.) 

1.  Action— Inconsistent  Causes— Election. 

In  an  action  on  a  contract  for  the  sale  of  stocks,  which  stipulated  that  if  plaintiff 
might  demand  return  of  the  stocks  on  repayment  of  the  price,  and  also  that,  if  de- 
fendants should  pay  any  other  person  for  ttie  same  kind  of  stocks  more  than  they 
paid  plaintiff,  they  would  pay  him  the  difference  on  his  sale,  where  it  is  sought  to 
enforce  liability  for  failure  to  return  the  stocks,  and  also  for  refusal  to  pay  such  dif- 
ference, the  causes  of  action  are  inconsistent,  and  plaintiff  was  properly  required 
to  elect  on  which  he  would  proceed. 

2.  Same— Election— Effect. 

The  effect  of  such  election,  when  made  by  plaintlfT,  is  to  eliminate  the  other  cause 
of  action  from  the  record,  and  no  claim  can  be  advanced  thereon,  on  appeal. 
Daniels,  J.,  dissents. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  David  Stewart  against  Gollis  P.  Huntington  and  others,  of  whom 
Huntington  only  was  served,  for  breach  of  a  contract  for  the  sale  of  railroad 
stork,  wlierein  it  was  agreed  that,  if  plaintiff,  after  examination,  should  be 
dissatisfied,  defendant  would  return  the  stock  to  plaiutiff  on  repayment  of  the 
price,  and  also  that  if  defendant  should  purchase  other  stock,  and  pay  there- 
fur  more  than  the  price  paid  plaintiff  for  his  stock,  he  would  pay  plaintiff  the 
difference.  Judgment  for  defendants^  by  direction  of  the  court.  Plaintiff 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bjeuldy  and  Daniels,  JJ. 

Joiteph  H,  Choate  and  Ei>arUy  Choate  &  Beaman,  for  appellant.  James 
C.  Carter  and  Bangs,  StetsoUf  Tracy  <&  McVeagh,  for  respondent. 

Van  Brunt,  P.  J.  In  view  of  the  conclusion  arrived  at  by  the  general 
term  upon  the  previous  appeal  in  this  case,  the  same  questions  being  involved 
upon  this  appeal,  the  judgment  of  the  court  below  should  be  affirmed,  with 
costs.  After  the  reversal  by  the  general  term  of  the  judgment  heretofore 
entered  upon  the  first  trial,  when  the  case  came  up  at  the  circuit  for  a  retrial, 
the  pleadings  were  the  same  as  they  were  before,  and  presented  the  same 
causes  of  action  and  defenses.  In  the  oomplaint  were  alleged  two  inconsist- 
ent causes  of  action,  and  at  the  conclusion  of  the  evidence  the  plaintiff  was 
called  upon  to  elect  upon  which  cause  of  action  he  claimed  to  recover.  The 
court  was  justified  in  compelling  this  election,  because,  as  has  already  been 
saiid,  the  two  causes  of  action  were  inconsistent,  and  a  recovery  must  be  had 
upon  either  one  or  the  other,  and  oould  not  be  claimed  upon  both. 

The  plaintiff  having  made  his  election  as  to  which  of  these  causes  of  action 
he  claims  a  recovery,  no  claim  upon  this  appeal  oould  possibly  be  advanced 
upon  the  other,  because  such  cause  of  action  was  by  the  election  necessarily 
eliminated  from  the  record.  The  general  term  having  already  decided  that  no 
reoQvery  could  be  had  upon  the  cause  of  action  selected  by  the  plaintiff,  the 
necessary  consequence  was  that  the  court  was  justified  in  directing  the  ver- 
dict which  it  did,  and  it  was  probably  for  the  purpose  of  reviewing  the  pre- 
vious decision  of  the  general  term  that  this  course  was  adopted  by  the  counsel 
for  the  plaintiff.  The  same  questions  being  involved  on  this  appeal  as  were 
involved  when  the  case  was  before  the  court  before,  the  same  conclusion 
should  be  arrived  at,  and  the  judgment  affirmed*  with  costs,  as  has  already 
been  stated. 

Brady,  J*»  concais. 

DanieIiS,  J.,  {dissenting.)  The  action  was  for  the  recovery  of  damages  for 
the  non-performanoe  of  a  contract  entered  into  upon  the  sale,  by  the  plaintiff 
to  the  defendant*  of  200  shares  of  stock  of  the  Central  Pacific  Railroad  Com* 
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pany  of  California.  The  sale  was  made  in  April,  1870.  The  plaintiff  was 
induced  to  make  it  by  the  solicitation  and  representations  of  the  defendant. 
He  was  disinch'ned  at  first  to  make  the  sale  of  his  stock,  desiring  delay  for  in- 
vestigation into  the  condition  of  the  company,  which  was  represented  by  the 
defendant  not  to  be  entirely  satisfactory.  The  defendant  objected  to  any  de- 
lay in  the  transaction,  and,  to  induce  the  plaintiff  to  make  an  immediate  sale, 
the  evidence  directly  tended  to  prove  an  agreement  on  the  part  of  the  defend- 
ant that  if  Mr.  Aspinwall,  who  also  owned  and  sold  other  stock  to  the  de- 
fendant in  the  same  company,  should  not  be  satisfied  with  the  sale  when  he 
reached  California,  the  defendant  would  return  the  stock  to  the  plaintiff  upon 
being  paid  back  the  money  that  was  received  for  it,  and  also  that  if  he  paid 
any  other  person,  for  the  same  kind  of  stock,  more  than  par,  and  interest  at 
the  rate  of  7  per  cent,  upon  it,  which  was  the  price  paid  to  the  plaintiff,  he 
would  pay  him  the  difference  between  the  sum  paid  and  this  price.  Shortly 
after  the  agreement  was  made  Mr.  Aspinwall  went  to  California,  and  in  two 
or  three  weeks  afterwards  telegraphed  to  the  plaintiff  that  they  had  made  a 
mistake  in  selling  their  stock  to  the  defendant,  and  directing  the  plaintiff  to 
apply  to  the  defendant  for  a  return  of  the  certificates  upon  payment  of  the 
amount  advanced.  The  plaintiff  did  so  apply  to  the  defendant  for  the  return 
of  the  ceitificates  for  the  shares  of  stock,  but  he  declined  to  return  them,  al- 
leging that  the  certificates  had  then  been  canceled.  The  defendant,  however, 
did  offer  to  return  certificates  of  stock  that  had  been  issued  by  another  com- 
pany, which  had  absorbed  or  consolidated  with  the  Central  Pacific.  These 
shares  were  offered  at  90  cents  on  the  dollar,  but  the  plaintiff  declined  to  re- 
ceive the  shares,  insisting  upon  the  return  of  the  certificates  which  he  had 
delivered  under  the  agreement  to  the  defendant.  But,  as  that  could  not  be 
done  because  of  their  alleged  cancellation,  the  transaction  between  the  parties 
remained  in  this  condition,  and  was  the  subject  of  frequent  conversations  and 
negotiations  afterwards,  but  nothing  resulted  from  the  negotiations  changing 
this  relation  of  the  parties  to  the  controversy.  It  was  soon  afterwards  dis- 
covered by  the  plaintiff,  and  the  other  persons  who  at  the  same  time  sold  their 
certificates  of  stock  to  the  defendant,  that  near  the  time  when  the  sales  were 
made  shares  of  stock  in  the  same  company  had  been  purchased  in  the  state  of 
California  for  a  price  exceeding  the  sum  of  $400  a  share,  and  7  per  cent,  in- 
terest thereon.  After  the  discovery  of  this  fact  a  further  demand  was  made 
by  the  plaintiff  upon  the  defendant  for  the  payment  to  him  of  the  difference 
between  the  price  he  had  received  for  his  shares  and  the  amount  in  this  man- 
ner paid  for  shares  in  the  state  of  California.  This  was  also  refused  by  the 
defendant,  and  in  1877,  after  frequent  efforts  for  an  adjustment  of  the  differ- 
ences between  the  parties  were  ineffectually  made,  this  action  was  commenced, 
and  by  the  complaint  the  plaintiff's  demand  was  presented  in  each  of  these 
aspects,  a  liability  of  the  defendant  being  asserted  for  the  failure  to  return  the 
stock,  and  also  for  the  failure  and  refusal  to  pay  the  difference  between  the 
price  for  which  it  had  been  purchased  and  the  price  paid  for  stock  in  the  same 
company  in  the  state  of  California. 

The  evidence  taken  upon  the  trial  was  directed  to  the  support  of  the  plain- 
tiff's action  in  both  of  these  aspects.  At  the  close  of  the  plaintiff's  proof  he 
was  required  by  the  court  to  elect  upon  which  of  the  claims  made  in  this 
manner  he  would  rest  his  right  to  recover.  To  that  ruling  he  objected  and 
excepted,  on  the  ground  that  this  general  term,  upon  an  appeal  from  a  pre- 
ceding judgment,  had  determined  that  the  plaintiff  did  not  have  alternative 
rights  or  remedies  against  the  defendant,  but  was  limited  to  the  recovery  of 
damages  for  the  refusal  to  return  the  stock  when  that  was  demanded,  after 
the  telegraphic  message  received  from  Mr.  Aspinwall.  This  court,  on  that 
occasion,  did  so  decide,  and,  under  the  decision  made  in  that  manner*  the 
plaintiff's  action  was  limited  to  the  right  to  recover  damages  for  the  refusal 
to  return  the  stock.    There  was,  consequently,  no  reason  for  requiring  any 
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election  as  to  the  grounds  upon  which  the  plaintiff  would  place  his  right  to 
recover  after  he  had  been  restricted  in  this  manner  by  the  decision  of  the 
general  term.    The  plaintiff,  upon  the  decision  being  made,  did*  however, 
elect  to  recover  the  difference  between  the  price  paid  for  the  stock  and  that 
for  which  purchases  were  alleged  to  have  been  made  in  the  state  of  California. 
That  was  precisely  what  the  general  term,  in  its  preceding  decision,  had  held 
that  he  could  not  do,  and,  having  placed  himself  in  this  condition  by  his  elec- 
tion, the  court,  at  the  trial,  then  had  but  one  alternative,  and  that  was  either 
to  dismiss  the  complaint  or  to  direct  a  verdict  for  the  defendant.    And  after 
the  close  of  the  proof,  on  the  application  of  the  defendant,  the  latter  course 
was  adopted.    And  it  may  follow,  because  the  court  in  this  manner  directed 
the  plaintiff  to  elect,  that  the  judgment  recovered  was  erroneous,  or  that  a 
new  trial  should  be  ordered.    It  was  essential  to  the  right  of  the  plaintiff  to 
maintain  the  action  in  either  form  that  the  fact  should  be  proved,  either  that 
the  stock  was  worth  more  than  the  price  paid  for  it  by  the  defendant,  or  that 
he  had  paid  a  larger  price  for  stock  of  the  same  company  at  or  after  the  time 
when  the  sale  was  made  by  the  plaintiff.    And  evidence  was  introduced  upon 
the  trial  to  prove  the  fact  that  a  larger  sum  had  been  paid  by  the  defendant 
for  shares  of  stock  in  the  same  company  than  that  which  the  plaintiff  had  re- 
ceived, and  inferentially  that  the  shares  were  worth  more  than  the  plaintiff 
had  been  paid.    This  proof  was  given  mostly  by  depositions  taken  in  the  state 
of  California,  but  not  questioned  or  controverted  by  other  direct  proof  upon 
the  trial,  showing  that  stock  had  been  purchased  there  for  which  a  price  ex- 
ceeding $400  a  share  had  been  paid.    These  purchases  were  stated  to  have 
been  made  by  a  company  called  the  "Contract  &  Finance  Company,"  which 
had  been  incorporated  under  the  laws  of  California,  for  the  construction,  in 
whole  or  in  part,  of  the  railroad  of  the  Central  Pacific  Company.    The  asso- 
ciates owning  the  stock,  and  being  officers  of  this  company,  at  the  time  when 
the  purchases  were  made,  were  the  defendant,  Mark  Hopkins,  Charles  Crocker. 
and  Leland  Stanford.    And  the  purchases  appear  to  have  been  made  after  a 
consultation  or  reference  of  the  propriety  of  doing  so  to  the  defendant,  and 
with  his  assent  and  authority,  and  they  were  made  through  the  agency  of  Le- 
land Stanford,  who  was  nominally  a  defendant  in  this  action.    And  on  the 
purchase  of  a  part  of  the  shares  promissory  notes  were  given  by  Leland  Stan- 
ford, Mark  Hopkins,  C.  P.  Huntington,  C.  &  £.  B.  Crocker.    It  was,  how- 
ever, stated  that  the  notes  were  given  in  this  form  by  these  individuals  for 
the  reason  that  the  parties  in  interest  entitled  to  receive  the  purchase  price 
declined  to  accept  the  notes  of  the  Contract  &  Finance  Company,  but  that 
they  were  ultimately  paid  or  provided  for  by  that  company.    These  shares,  as 
well  as  others  which  were  purchased,  and  those  obtained  from  the  plaintiff 
and  through  the  other  purchases  made  at  the  same  time,  were  turned  over  to 
the  Contract  &  Finance  Company,  and  in  the  final  settlement,  or  preceding 
that,  of  the  affairs  of  this  company,  credit  for  the  shares,  and  the  shares  them- 
selves, were  apportioned  between  Leland  Stanford,  Mark  Hopkins,  Charles 
Crocker,  and  C.  P.  Huntington.    They  were  the  associates  owning  the  stock 
of  the  Contract  &  Finance  Company,  and  being  at  least  a  majority  of  its  di- 
rectors and  officers;  and  as  the  purchases  were  made  in  this  manner,  they 
were,  to  the  extent  of  the  defendant's  interest,  purchases  by  and  for  him 
of  the  stock  of  the  railroad  company,  for  the  Contract  &  Finance  Company 
was  evidently  no  more  than  the  medium  in  whose  name  the  purchases  were 
made  by  and  for  the  benefit  of  these  individuals.    And  if  the  evidence  relat- 
ing to  these  transactions  had  extended  no  further,  then  it  would  beyond  ques- 
tion have  directly  tended  to  support  the  right  of  the  plaintiff  to  recover,  in  one 
form  or  the  other,  the  difference  between  the  price  paid  for  his  stock  and 
that  paid  for  these  shares  in  the  state  of  Califurnia.    But  proof  was  given 
by  which  it  was  established  as  a  fact  that  an  action  was  about  to  be  com- 
menced in  favor  of  the  owners  of  475  shares  of  the  stock  against  the  railroad 
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company,  the  Contract  &  Finance  Company,  and  these  associates,  to  compel 
then)  to  account  for  property  and  moneys  received  by  the  finance  company, 
and  the  owners  of  its  stock,  which,  it  was  alleged,  belonged  and  should  be 
paid  over  to  the  railroad  company,  which,  being  under  tbe  control  and  man- 
agement of  these  associates,  for  that  reason  would  not  bring  or  prosecute  the 
action  itself.  A  bill  of  complaint  was  prepared  for  the  purpose  of  prosecut- 
ing that  action;  and  it  was  after  these  facts  became  known  to  the  defendant 
and  the  other  persons  associated  with  him,  as  the  owners  of  the  stock  of  the 
Contract  &  Finance  Company,  that  the  shares  themselves  of  the  complainants 
in  the  proposed  action  were  purchased.  In  justification  of  that  course  it  was 
stated  in  the  course  of  the  evidence  that  the  settlement  with  these  dissatisfied 
shareholders  was  made  in  order  to  protect  the  credit  of  the  company,  and  to 
avoid  embarrassment  or  defeat,  in  the  negotiation  and  sale  of  $5,0(X),000  in 
amount  of^.railroad  securities;  that  the  fact  of  this  suit  and  othei-s  having 
been  threatened,  and  the  publicity  given  to  the  charges,  had  created  the  be- 
lief that  dishonest  management  did  prevail  in  the  affairs  of  the  railroad  com- 
pany, and  led  the  public  to  distrust  the  good  faith  of  its  transaction,  and  that 
it  was  to  compromise  the  controversy  affecting  in  this  manner  the  credit  of 
the  company;  that  the  settlement  was  made  and  the  stocks  were  purchased  in 
the  manner  already  stated.  A  suit  was  commenced  by  an  owner  of  other 
certificates  of  shares  in  the  railroad  company  for  the  benefit  of  himself  and 
all  other  stockholders  who  should  come  in  and  contribute  to  the  costs  and  ex- 
penses of  the  action.  This  suit  was  commenced  by  another  and  different  at- 
torney from  the  attorney  who  had  prepared  the  bill  in  what  was  called  the 
"Lafnbard  Case,"  and  who  was  paid  $90,000  for  his  services  in  that  con- 
troversy, and  the  agreement  that  he  would  take  no  other  proceedings  and 
bring  no  other  action  against  these  defendants.  The  basis  of  the  suit  which 
was  commenced  by  Samuel  Brannan  was  his  title  to  200  shares  of  the  stock 
of  the  railroad  company,  and  in  support  of  the  action  he  alleged  that  these 
ofiicers,  Leland  Stanford,  C.  P.  Huntington,  Mark  Hopkins,  Charles  and  E. 
B.  Crocker,  had  received  large  amounts,  aggregating  many  millions  of  the 
property,  bonds,  and  money  of  the  railroad  company,  for  which  they  should 
account  and  pay  to  that  company,  and  demanded  as  part  of  the  relief  in  the 
action  such  an  accounting  and  payment.  After  its  commencement  this  suit 
was  in  like  manner  settled  and  adjusted,  the  sum  of  over  $400  a  share  being 
paid  for  the  stock,  which  was  the  basis  of  the  action;  and  the  inducements 
leading  to  the  settlement  are  stated  in  the  evidence  to  have  been  the  same  as 
those  which  actuated  the  parties  in  adjusting  the  Lambard  controversy.  In 
each  instance  the  settlements  were  made  by  the  ageement  to  pay,  and  the  pay- 
ment of,  a  fixed  or  lump  sum  of  money.  No  specified  amount  was  men- 
tioned as  the  price  of  the  shares  in  either  settlement,  but  they*  together  with 
these  other  elements  or  inducements  to  settle,  were  aggregated,  and  a  gross 
sum  paid  to  compromise  and  extinguish  these  controversies.  It  could  not, 
consequently,  with  any  reason  or  propriety,  be  said  that  any  specific  sum  of 
money  had  been  paid  in  these  adjustments  as  the  price  of  the  shares  of  stock. 
How  much  of  the  money  paid  was  for  the  adjustment  of  the  controversy  it- 
self, and  how  much  for  the  shares,  was  not  stated,  and,  indeed,  could  not  be 
from  the  manner  In  which  the  business  had  been  done.  No  evidence  was 
given  through  or  by  which  the  jury  could  distinguish  one  part  of  the  trans- 
action from  the  other.  They  had  no  proof  before  them  on  which  they  could 
say  with  any  reasonable  certainty  how  much  in  this  adjustment  was  aUowed 
for  these  shares  of  stock.  It  is  very  probable  that  more  than  the  moneys 
paid  to  the  plaintiff  for  his  shares  were  paid  to  these  shareholders*  who  in 
this  manner  bad  drawn  into  controversy  the  management  and  liability  of  the 
defendant  and  his  associates,  of  the  money  and  property  of  the  railroad  com- 
pany, but  what  that  amount  may  have  been  there  was  no  means  for  precisely 
determining.    It  was  left  wholly  to  conjecture,  and  that  the  jury  were  not  at 
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liberty  to  do  for  the  purpose  of  maiutaininf^  the  plaintiff's  right  to  damages 
under  the  branch  of  the  agreement  to  pay  him  the  same  price  paid  to  these 
other  persons. 

The  evidence  given  by  the  witness  Aspinwall,  that  the  defendant  had  stated 
to  him  that  he  had  paid  the  sum  of  $400  a  share  for  the  stocls  of  the  company » 
has  not  been  overlooked;  neither  was  it  when  the  case  was  before  the  general 
term  after  the  recovery  of  the  first  judgment.  But  while  that  statement  was 
made,  it  is  evident,  from  the  further  examination  of  the  witness,  that  it  re- 
lated to  the  purchase  of  the  stocks  under  the  circumstances  already  stated. 
It  was  done  by  way  of  settlement  and  compromise,  and  not  in  tlie  ordinary 
course  of  the  sales  of  the  stock  of  the  company;  and  this  evidence  added  xfo 
greater  force  in  the  way  of  maintaining  the  action  in  the  form  finally  taken  by 
the  counsel  than  the  other  testimony,  given  in  great  detail,  showing  the  manner 
and  motives  leading  to  the  purchase  of  the  shares  in  the  state  of  California. 
The  defendant  did  not  agree  to  pay  to  the  plaintiff,  as  the  value  of  the 
shares  sold  by  him,  the  price  paid  for  shares  by  way  of  an  adjustment  of  a 
serious  legal  controversy ;  but  what  the  plaintiff  was  to  have  the  benefit  of 
by  this  part  of  the  agreetnent  was  the  value  or  price  of  shares  purchased 
by  the  defendant,  either  individually  or  jointly  with  others,  in  the  ordinary 
course  of  such  transactions.  The  fact  did  not  support  the  plaintiff's  right  to 
this  payment  that  the  associates  in  the  Ck>ntract  &  Finance  Company  had,  as 
they  are  stated  to  have  done,  absorbed  a  very  large  amount  of  the  property  and 
profits  of  the  railroad  company  itself,  and  that  they  adjusted  the  controversies 
of  the  dissatisfied  shareholders  for  the  purpose  of  more  completely  securing  to 
themselves  the  misappropriation  of  bonds,  property,  and  moneys  alleged  to 
have  taken  place,  in  support  of  the  action  proposed  to  be  commenced,  and  of 
the  suit  which  actually  was  commenced.  The  circumstances  prior  to  the 
transactions  alleged,  and  at  the  time  when  the  suit  was  commenced,  did  af- 
ford reason  for  believing  that  the  charges  made  against  them  were  not 
wholly  destitute  of  foundation.  The  adjustments  which  they  made  confirmed 
this  supposition.  But  these  facts  do  nqt  aid  or  benefit  the  plaintiff  in  his 
right  to  maintain  this  action  for  the  recovery  of  the  advanced  price  paid.  He 
was  not  entitled  to  maintain  this  suit  for  that  price,  because  the  defendant 
and  the  other  three  associates  with  him  in  the  Contract  &  Finance  Company  had 
enriched  themselves  by  the  misappropriation  of  the  property  and  moneys  of 
the  railroad  company.  But  the  right  to  complain  of  such  misconduct  did  ex- 
ist in  favor  of  the  railroad  company  itself,  and  the  owners  of  its  stock;  and 
as  that  company  was  controlled  by  the  defendant  and  his  three  other  associ- 
ates, and  for  that  reason  could  not  vindicate  these  rights  by  action,  the  stock- 
holders complaining  of  this  misconduct  have  the  right  to  institute  and  prose- 
cute actions  for  the  redress  of  the  railroad  company  in  these  respects,  and  to 
obtain  an  accounting  and  delivery  of  the  property  improperly  abstracted  to 
that  company  for  their  benefit  and  the  benefit  of  all  other  persons  who  were 
stockholders  in  the  railroad  company.  The  right  as  well  as  the  remedy  was 
limited  to  these  persons. 

But  while  these  facts  appear  to  be  conclusive  against  the  plaintiff's  right  to 
recover  the  difference  between  the  price  paid  for  his  shares  and  the  price  in 
this  manner  paid  for  the  shares  in  the  state  of  California,  they  are  not  entitled 
to  the  same  effect  under  the  other  branch  of  the  agreement.  By  that  part  of 
the  agreement  the  defendant  agieed  to  return  the  shar^  to  the  plaintiff  upon 
the  money  being  refunded  in  case  Mr.  Aspinwall  proved  to  be  dissatisfied 
with  the  sale  when  he  reached  California.  He  was  dissatisfied,  and  that  fact 
was  communicated  to  the  defendant,  and  he  was  requested  to  return  the 
shares,  and  the  money  which  had  been  received  for  them  was  proposed  to  be 
paid  to  him.  That  he  refused  to  do,  but  if,  instead  of  this  refusal,  he  had  re- 
turned the  shares,  the  plaintiff  would  have  been  in  the  same  situation  as  the 
shareholders  were  who  proposed  to  commence  the  first  suit,  and  as  tlie  stock* 
v.2N.Y.s.no.6 — 14 
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holder  was  who  did  commence  the  suit  for  a  settlement  and  adjustment  of  the 
affairs  of  the  railroad  company.  He  could  then  either  have  joined  in  the  ac- 
tion which  was  commenced,  or  brought  an  action  in  his  own  behalf,  or  in  be- 
half of  himself  and  his  associates,  for  an  accounting  by  the  defendant  and  those 
identified  in  interest  with  him,  as  well  as  by  the  Contract  &  Finance  Com* 
pany,  of  the  property  and  effects  acquired  by  them  of  the  railroad  company, 
and  upon  such  accounting  secured  a  decree,  if  the  proof  would  warrant  it,  di- 
recting the  return  and  refunding  to  the  railroad  company  of  the  money  and 
property  improperly  withheld  from  it  by  the  defendant  and  his  associates. 
As  a  stockholder  in  the  railroad  company,  under  the  circumstances  disclosed 
by  this  evidence,  he  would  then  have  been  at  liberty  to  have  prosecuted  and 
maintained  such  an  action,  and  in  its  adjustment  would  probably  have  secured 
equally  advantageous  terms  with  those  conceded  to  the  other  stockholders  in 
the  settlements  made  with  them,  and  that  would  probably  have  secured  to 
him  as  favorable  terms  as  were  accorded  to  these  other  dissatisfied  stockhold- 
ers. And  that  he  could,  if  his  shares  had  been  returned  to  him,  have  main- 
tained such  an  action,  and  would  have  done  so,  is  probable  from  the  fact  that 
he  acquire<l  information  of  the  payment  of  these  large  prices  for  the  stock  in 
thecofttroversy  in  the  state  of  California  prior  to  or  about  the  time  when  the 
Bran  nan  suit  was  made  the  subject  of  adjustment.  The  Lambard  claims 
were  settled  in  June,  1870,  while  the  Brannan  suit  wiis  not  commenced  until 
the  latter  part  of  the  same  month ;  and  as  early  as  June  or  July  the  defendant 
was  requested  to  return  the  stock  or  pay  the  difference  upon  the  information 
which  had  been  received  that  over  8400  a  share  had  been  paid  on  account  of 
the  shares  which  were  returned  in  the  settlement  of  these  two  controversies 
in  the  state  of  California.  What  took  place  there  certainly  indicated  the  value 
of  the  shares  to  be  more  than  the  price  paid  by  the  defendant  to  the  plaintiff, 
and,  if  they  had  been  restored  to  him,  by  their  instrumentality  he  would  prob- 
ably have  been  able  to  have  secured  as  favorable  terms  from  the  defendant  as 
was  conceded  to  the  owners  of  the  shares  who  threatened,  and  the  owner  who 
brought,  the  action  for  the  accounting.  The  plaintiff  being  entitled  to  stand 
in  this  position  under  this  part  of  the  contract  for  the  enforcement  of  his 
rights,  if  the  shares  had  been  returned  to  him  as  the  contract  provided  they 
should  be,  was  entitled  to  have  all  the  evidence  which  had  been  taken  con- 
cerning the  controversies  and  the  settlements  in  the  state  of  California 
considered  by  the  jury  upon  the  value  of  the  shares  which  the  defendant 
had  obtained  and  refused  to  restore.  The  plaintiff  was  in  a  situation  in 
which  he  could  insist,  if  he  had  the  shares  to  act  upon,  that  he  could  have 
maintained  an  action  and  secured  a  like  result  with  that  which  followed  the 
controversies  and  commencement  of  the  suit  in  California,  and  that,  after 
deducting  whatever  expenditures  he  might  be  ex?  acted  to  incur  in  reaching 
that  result,  the  residue  of  the  amount  awarded  would  have  afforded  some  cri- 
terion for  determining  the  actual  value  of  the  shares  themselves.  And  as  to 
that  value,  inasmuch  as  the  return  of  the  shares  had  been  refused,  he  seems 
to  have  been  entitled  on  this  basis  to  submit  his  case  to  the  jury.  It  was  for 
them,  under  this  branch  of  it,  to  determine  whether  the  shares  were  worth 
more,  and  if  so,  how  much  more,  than  the  defendant  himself  had  paid  for 
them,  as  he  had  failed  to  fulfill  his  contract  by  refusing  to  return  them.  And 
in  view  of  what  had  transpired,  and  of  the  remedy  which  the  plaintiff  might 
liave  pursued  if  the  shares  had  been  returned  to  him,  and  what  had  been  done 
in  the  other  controversies,  the  jury  would  have  been  able  to  have  reached  an 
intelligent  result  as  to  what  was  the  probable  value  of  the  shares  which  the 
plaintiff  sold  and  delivered  to  the  defendant.  He  was  entitled  to  submit  this 
part  of  the  controversy  to  the  jury  by  the  decision  previously  made  by  this 
general  term.  And  that  was  all  which  the  decision  left  to  him.  He  was  not 
precluded  from  asserting  the  value  of  the  shares  to  be  greater  than  the  price 
which  had  been  paid.    Neither  was  he  from  using  the  evidence  in  the  case. 
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80  far  as  it  had  a  tendency  to  prove  the  value  to  be  greater  than  the  price 
paid.  Neither  was  the  consideration  in  any  form  excluded  from  the  jury  that 
if  the  shares  had  been  returned  to  him  he  might  have  maintained  an  action 
in  the  form  commenced  by  Brannan,  and  either  in  its  determination  or  ad- 
justment have  recovered  a  sum  as  the  value  of  the  shares  exceeding  that 
which  had  been  i-eceived  by  him.  What  the  court  should  have  done  was  to 
have  denied  the  application  to  require  the  plaintiff  to  elect  between  the  differ- 
ent branches  of  the  contract  alleged  to  have  been  violated  in  the  complaint, 
and  restricted  the  action  to  the  claim  made  for  damages  for  the  failure  to  re- 
turn the  shares  when  they  were  demanded  of  him  by  the  plaintiff.  That 
would  have  left  this  part  of  the  case  entirely  free  and  unembarrassed,  and  in 
a  condition  to  be  submitted  to  the  jury  as  to  the  conclusions  to  be  drawn  from 
the  facts  and  circumstances  proved  by  the  evidence  given  upon  the  trial.  The 
election  of  the  plaintiff  to  proceed  under  the  other  branch  of  the  agreement 
in  no  manner  corrected  this  error.  It  is  entirely  apparent  that  the  election 
was  not  the  one  which  the  circumstances  required  to  be  made.  But  as  the 
decision  directing  an  election  to  be  made  was  not  warranted  by  the  condition 
of  the  action  under  the  decision  of  the  general  term,  the  plaintiff  has  not'  been 
deprived  of  his  right  to  complain  of  it,  and  to  urge  it  as  a  ground  for  the  re- 
versal of  the  judgment  by  the  subsequent  action  of  his  counsel  in  making  this 
election.  The  part  of  the  case  depending  upon  the  agreement  made  for  the 
return  of  the  stock  was  entirely  free  and  unembarrassed,  and  the  subject  of 
unfettered  litigation,  so  far  as  the  preceding  decision  of  the  general  term  ex- 
tended. That  was  left  open  between  these  parties,  and  the  court  should  have 
so  ruled  upon  the  trial,  and  restricted  the  controversy  to  that  part  of  the 
agreement.  In  this  respect  an  erroneous  disposition  appears  to  have  been 
made  of  the  case  at  the  trial,  and  to  correct  it  both  the  judgment  and  the  order 
should  be  reversed,  and  a  new  trial  directed,  with  costs  to  the  plaintiff  to 
abide  the  event. 
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Bailet  V.  Drew  et  al. 
(Swpreme  Court,  Special  Term,  New  York  County*   July  14, 188S.) 

Pledob— Rights  of  Pledgsor— Asobbtainvent  or  Amouht  Dub. 

A  pledgeor^B  right  to  have  ascertained  the  amount  due  on  the  obligation,  and  to 
recover  oosseBsion  of  the  pledge  on  payment  thereof.  oonUnnea  until  hia  title  is 
divested  £7  a  lawful  sale,  and  passes  to  his  assignee  in  bankruptcy;  and  neither 
Rev.  St.  U.  S.  S  5057,  providing  that  all  suits  by  or  against  an  assignee  in  bank- 
ruptiw  shall  be  commenced  within  two  years  after  the  cause  of  action  accrued,  nor 
the  New  York  statute  of  limitationa,  affects  such  right.^ 

Action  by  Isaac  H.  Bailey,  aa  assignee  in  bankruptcy  of  Daniel  Drew,  against 
Daniel  Drew,  Chamberlain,  Farmers'  Loan  &  Trust  Company,  and  others,  to 
have  ascertained  the  amount  due  on  a  pledge  of  bonds  by  said  Drew  to  Cham- 
berlain, and  for  possession  of  the  same  on  [Miyment  of  the  amount. 

S.  F.  PrentiaSy  W.  Q.  Choate^  and  George  W.  CottereU,  for  plaintiff.  Den- 
nis McMahon  and  Samuel  A,  Noyes^  for  Chamberlain.  Turner^  Lee  dk  Me- 
Clure,  for  Farmers'  Loan  &  Trust  Company. 

Ingraham,  J.  On  the  24th  of  November,  1878,  the  defendant.  Chamber- 
lain, was  the  owner  of  a  note  made  by  Daniel  Drew,  payable  on  demand  for 
the  sum  of  $118,297.54,  and  on  that  day  there  was  delivered  by  Drew  to  Boyd 
for  Chamberlain  168  bonds  of  $1,000  each,  and  of  the  market  value  of  about 
6120,000.  The  transaction  was  between  Drew,  the  maker  of  the  note,  and 
Boyd,  acting  on  behalf  of  Chamberlain.  Drew  was  about  making  an  assign- 
ment or  transfer  of  a  large  amount  of  bonds  and  other  securities  to  his  son» 
William  H.  Drew,  and  Boyd  insisted  that  Drew  should  protect  Chamberlain. 
Drew  finally  consented  that  the  168  bonds  should  be  set  aside  for  Chamberlain, 
and  Boyd  told  Drew  that  the  bonds  were  set  aside  as  security  for  the  note. 
Not  a  word  appears  to  have  been  said  about  the  payment  of  the  note.  The 
note  itself  was  not  delivered  to  Drew,  but  was  returned  to  Chamberlain,  and 
Chamberlain  subsequently  indorsed  upon  the  note  the  payments  of  interest 
down  to  1876.    The  note  was  produced  by  Chamberlain  on  the  trial. 

On  these  facts  it  is  clear  that  the  note  was  not  paid  by  the  delivery  of  the 
bonds  to  Chamberlain.  Nor  was  the  obligation  of  Drew  to  pay  the  note  af- 
fected, but  the  bonds  were  delivered  as  collateral  security  for  the  payment  of 
the  note.  The  relation  of  bailor  and  bailee  was  thus  created,  and  such  rela- 
tion existed  at  the  time  that  Drew  was  adjudicated  a  bankrupt  and  plaintiff 
was  appointed  his  assignee.  By  the  pledge  of  these  bonds  as  security  for  the 
notes,  the  title  to  the  bonds  did  not  pass  to  the  pledgee.  The  title  remained 
in  the  pledgeor  until  it  was  divested  by  a  sale  upon  notice  or  by  judicial  pro- 
ceeding. Markhxim  v.  Jaudon,  41  N.  Y.  285;  Stearns  v.  Marsh,  4  Denio, 
230.  On  Drew  being  adjudicated  a  bankrupt,  and  on  the  assignment  of  hia 
property  to  the  plaintiff,  the  title  to  the  bonds  passed  to  the  plaintiff,  and  he 
became  the  owner  of  the  bonds,  subject  to  the  special  property  in  Chamberlain 
as  pledgee.  Until  the  pledgeor's  title  had  thus  become  divested,  he  had  the 
right  to  the  possession  of  the  bonds  on  payment  of  the  amount  due  to  the 
pledgee,  and  interest,  as  on  the  payment  of  that  amount  the  special  property 
which  the  pledgee  had  in  the  bonds  ceased,  and  the  right  of  possession  became 
merged  in  the  legal  title.  This  right  to  redeem  continued  until  the  title  of 
the  pledgeor  was  divested  either  by  the  sale  on  notice  or  by  legal  proceedings. 
The  enforcement  of  this  right  depended  upon  the  ownership  of  the  bonds,  and 
the  statute  of  limitations  restricting  the  time  in  which  legal  proceedings  must 
be  commenced  does  not  limit  this  right  of  redemption,  for  by  such  redemption 

1  As  to  when  a  cause  of  action  accrues  so  as  to  set  the  statute  of  limitations  in  mo- 
tion, see  Ariail  v.  Ariail,  (S.  C.)  7  S.  B.  Bep.  86,  and  oases  oited  in  note. 
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the  special  property  of  the  pledgee  ceased,  and  as  the  title  of  the  pledgeor  can- 
not be  divested  except  by  a  sale  on  notice  or  by  legal  proceedings,  his  title  to 
the  property  remains  unaffected  by  the  lapse  of  time  until  the  pledgee  takes 
the  necessary  proceedings  to  divest  it.  As  an  incident  to  this  right  of  redemp- 
tion, the  pledgeor  has  the  right,  where  the  amount  due  on  the  obligation  to 
secure  which  the  pledge  was  given  is  uncertain,  to  come  into  a  court  of  equity 
and  ask  to  have  the  amount  ascertained,  and  on  payment  of  such  amount  to 
recover  the  possession  of  the  pledge,  {Kemp  v.  Westhrook,  1  Yes.  Sr.  278,)  and 
that  is  the  right  plaintiff  seeks  to  eniorce  in  this  action. 

The  defendant  pleads  the  statute  of  limitations,  and  whether  or  not  that 
action  is  barred  by  the  statute  is  the  main  question  to  be  determined.  The 
defendant  r^ies — First,  upon  the  provisions  of  the  bankrupt  law,  which  pro- 
vide for  actions  by  and  against  assignees  in  bankruptcy.  That  provision  is 
as  follows:  ^'Ko  suit,  either  at  law  or  in  ^equity,  shall  be  maintained  in  any 
court  between  an  assignee  in  bankruptcy  and  a  person  claiming  an  advei*se 
interest  touching  any  property  or  rights  of  property  transferable  to  or  vested 
in  such  an  assignee,  unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  an  assignee.  Rev.  St.  U.  S.  §  5057. 
The' time  in  which  an  assignee  in  bankruptcy  can  bring  an  action  is  here  lim- 
ited to  two  years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
the  assignee,  and  if  this  cause  of  action  accrued  more  than  two  years  before 
the  action  was  brought,  the  defendant  is  entitled  to  judgment.  That  Drew 
had  a  cause  of  action  to  redeem  the  day  the  bonds  were  delivered,  cannot  be 
disputed;  but  is  the  cause  of  action  then  accrued  the  cause  of  action  which  is 
here  sought  to  be  enforced?  That  question  is  answered  by  the  case  of  Miner 
Y.  Beekman,  50  N.  Y.  343.  That  was  an  action  brought  by  the  mortgagee 
to  redeem  from  a  mortgage.  The  mortgage  was  made  much  more  than  10 
years  prior  to  the  commencement  of  the  action,  and  tlie  defendant  pleaded  the 
lO-years  statute  of  limitations,  and  had  judgment  below.  The  court  of  ap- 
peals, in  reversing  the  judgment,  said:  **The  argument  upon  that  point  for 
the  defendant  Is  that  the  mortgagor,  upon  the  moneys  becoming  due,  had  the 
right  to  come  into  a  court  of  equity  and  have  the  amount  of  the  lien  deter- 
mined and  discharged  of  record  upon  payment.  So  far  his  position  is  correct. 
But  is  the  deduction  therefrom  equally  sound;  that  is,  that  this  right  is  barred 
by  the  statute  after  the  lapse  of  ten  years?  *  *  *  It  is  an  acknowledged 
branch  of  equity  jurisdiction  to  remove  clouds  from  the  title  at  the  suit  of  the 
owner  of  the  fee.  Such  owner  has  a  right  to  invoke  this  aid.  But  must  he 
do  so  within  ten  years  after  the  commencement  of  the  cloud,  or  may  he  do  it 
at  any  time  during  its  existence  while  he  continues  such  owner?  My  conclu- 
sion is  that  this  is  a  continuing  right,  that  it  may  be  acted  on  at  any  time  dur- 
ing the  existence  of  the  cloud, — never  barred  by  the  statute  of  limitations 
while  the  cloud  continues  to  exist.  This  results  from  the  continuing  charac- 
ter of  the  right,  which  is  equally  as  potent  after  the  lapse  of  eleven  years  as 
it  was  during  the  first  ten."  Applying  this  principle  to  the  question  here,  it 
is  clear  that  the  right  to  invoke  the  aid  of  a  court  of  equity  to  ascertain  the 
amount  due  upon  an  obligation  secured  by  a  pledge  of  personal  property  is  a 
continuing  right,  and  continues  as  long  as  the  right  to  redeem  exists.  The 
same  principle  was  applied  in  an  action  for  the  conversion  of  a  pledge  in 
lioberU  V.  Berdell,  15  Abb.  Pr.  (N.  S.)  183.  There  the  loan  for  the  payment 
of  which  certain  bonds  were  pledged  had  been  paid  more  than  six  years  be- 
fore the  commencement  of  the  action,  but  the  demand  for  the  return  of  the 
bonds  and  the  refusal  of  the  pledgee  to  comply  was  within  the  six  years.  It 
was  held  by  the  court  of  appeals  that  the  cause  of  action  accrued  on  the  con- 
version of  the  bonds,  and  there  was  no  conversion  until  the  time  of  the  re- 
fusal; that  a  mere  omission  of  the  defendant  (the  pledgee)  to  return  the  bonds 
after  the  payment  of  the  debt  was  not  a  conversion.  The  pledgeor,  being 
the  owner  of  the  bonds,  has  therefore  the  right  to  redeem  by  the  payment  of 
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the  amount  due  upon  the  obligation  to  secure  which  the  bonds  were  pledged; 
and  where  the  amount  due  is  uncertain,  he  has  a  right  to  apply  to  the  court 
to  have  that  amount  ascertained.  That  cause  of  action  does  not  depend  upon 
the  right  of  the  parties  as  they  existed  at  the  time  of  the  pledge,  but  depends 
upon  the  right  of  the  pledgeor  to  redeem  at  the  time  the  bill  was  filed,  and  the 
cause  of  action  upon  which  such  bill  is  founded  accrues  not  when  the  collat- 
eral security  was  first  pledged,  but  when  the  right  to  redeem  was  first  in- 
sisted upon,  viz.,  upon  the  filing  of  the  bill;  and  the  plaintiff  having  succeeded 
to  Drew's  title  to  the  bonds  by  the  bankruptcy  proceedings,  and  that  title 
never  having  been  divested,  such  right  to  redeem  existed  at  the  time  of  the 
filing  of  the  bill. 

I  have  examined  the  cases  cited  by  the  defendant  in  the  supreme  court  of 
the  United  States,  but  none  of  them  determine  the  question  here  presented. 
In  all  the  cases  in  which  the  defense  of  the  statute  has  been  sustained,  the 
right  to  commence  the  proceedings  accrued  more  than  two  years  before  such 
proceedings  were  commenced,  and  in  Bailey  v.  Qlover*  21  Wall.  346,  and  the 
cases  that  have  followed  that  decision,  it  was  held  that  where  fraud  was 
charged,  the  cause  of  action  did  not  accrue  until  the  discoveiy  of  the  fraud. 
Thus  recognizing  the  distinction  between  the  vesting  of  the  right  of  action  in 
the  assignee  and  the  accruing  of  the  cause  of  action  in  his  favor,  and  that  al- 
though the  action  was  not  brought  within  two  years  after  the  appointment  of 
the  assignee,  that  did  not  bar  the  action,  unless  more  than  two  years  had 
elapsed  after  the  cause  of  action  accrued. 

The  defendant  also  relies  upon  the  statute  of  limitations  In  this  state,  (sec* 
tions  382,  388,  Code;)  but  the  plaintiff  has  under  those  sections  10  years  in 
which  to  bring  his  action  after  the  cause  of  action  accrued,  and  it  appears- 
from  what  has  been  said  that  such  cause  of  action  accrued  on  filing  the  bilL 
The  case  of  Roberts  v.  Sykes,  30  Barb.  173,  must  be  considered  as  overruled 
by  Miner  v.  Beekman,  supra.  Nor  does  the  refusal  of  Chamberlain  to  recog- 
nize Drew's  right  to  the  bonds,  or  any  portion  of  them,  help  the  defendants. 
The  application  to  Chamberlain  was  made  by  Boyd,  but  so  far  as  appeara 
without  Drew's  knowledge  or  procurement.  Whatever  interest  he  had  in 
them  passed  to  the  plaintiff,  and  the  transaction  between  Boyd  and  Chamber- 
lain was  not  known  to  either  Drew  or  the  plaintiff.  I  have  come  to  the  con- 
clusion, therefore,  that  the  statute  of  limitations  is  no  bar  to  this  action,  and 
that  plaintiff  is  entitled  to  a  decree  for  an  accounting  to  ascertain  the  amount 
from  Chamberlain  to  Drew.  I  think,  however,  on  the  evidence  in  this  case 
that  the  defendant  Chamberlain  is  entitled  to  hold  these  bonds  as  security  for 
the  Albany  and  Susquehanna  bonds  delivered  by  him  to  Drew,  and  sold  by 
Drew,  and  also  for  the  amount  of  $30,000  paid  by  Chamberlain  to  Drew's  son 
at  Drew's  request.  Boyd  testified  that  at  the  interview  at  which  Drew  deliv- 
ered the  bonds  to  him  on  account  of  Chamberlain  that  Boyd  insisted  that  he 
(Drew)  should  protect  Chamberlain;  that  Boyd  wanted  it  fixed  so  that  there 
could  be  no  question  about  the  protection  of  Mr.  Chamberlain,  and  his  wife 
and  children,  and  that  for  that  purpose  Drew  consented  that  the  bonds  should 
be  set  aside  for  Chamberlain.  It  is  clear  that  this  gave  to  Chamberlain  the 
right  to  hold  the  bonds  until  all  obligations  due  from  Drew  to  him  had  been 
paid,  and  the  evidence  in  this  case  establishes  that  Drew  was  at  the  time  in- 
debted to  Chamberlain,  in  addition  to  the  note,  the  amount  of  $30,000,  which 
Chamberlain  paid  to  William  H.  Drew,  at  Daniel  Drew's  request,  and  on  his 
agreement  to  make  it  right.  The  evidence  also  establishes  that  the  eighty 
-^bany  and  Susquehanna  bonds  were  sold  by  Chamberlain  to  Drew,  and  by 
him  sold  and  applied  to  his  own  purposes,  and  that  that  amount  had  never 
been  repaid  to  Chamberlain.  The  decree  should  therefore  provide  that  it  be 
referred  to  a  referee  to  ascertain  and  report  how  much  is  due  to  Chamberlain 
upon  the  note  for  $118,000,  and  the  $30,000  paid  by  Chamberlain  to  Drew, 
And  the  proceeds  of  the  Albany  and  Susquehanna  bonds  sold  by  Chamberlain 
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to  Drew,  and  that  upon  the  payment  of  the  balance  due  that  Chamberlain,  or 
his  assignees,  transfer  the  bonds  remaining  unsold  to  plaintiff.  Findings 
aad  judgment  to  be  settled  on  notice. 


MooREHousE  tj.  Hutchinson. 
(Supreme  Courts  Special  Term^  New  Torh  County.    July  14, 1888.) 

1.  Trusts— Vauditt—Co3J8t»uction  op  Wiix. 

Testator  devised  real  estate  to  his  wife  for  life,  remainder  to  be  equally  divided 
between  his  children,  and  directed  her  to  execute  a  conveyance  of  the  shares  of  his 
two  daughters  to  a  trustee  named,  to  take  effect  after  her  death,  for  their  separate 
use,  which  was  done  accordingly.  Held,  that  the  trust  was  passive,  and  therefore 
void,  and  that  the  statute  of  uses  vested  in  such  daughters  the  legal  title  to  their 
shares. 

d.  Sams— Right  of  BBNEPiciABnBs  to  Question  Validity—Order  op  Oeneral  Term. 

A  decree  of  the  general  term  revoking  the  letters  testamentary  which  had  been 

issued  to  such  wife,  and  removing  her  as  trustee,  does  not  preclude  the  daughters 

from  questioning  the  validity  of  such  trust,  the  will  having  contained  other  trusts. 

Oliver  /.  Wells,  for  plaintiff.     Henry  C,  Butler,  for  defendant. 

Lawr£NCE»  J.  I  do  not  regard  the  decision  of  the  general  term,  upon  the 
appeal  taken  by  Mary  Ann  Hutchinson,  the  executrix,  from  the  decree  of  the 
surrogate  revoking  the  letters  testamentary  issued  to  her,  and  removing  her 
as  trustee,  as  precluding  the  plaintiff  in  this  action  from  questioning  the  va^ 
lidity  of  the  trust  contained  in  the  seventh  clause  of  the  will  of  Hiram  Hutch- 
inson, deceased.  There  are  several  trusts  contained  in  that  will,  either  one 
of  which  would  be  sufficient  to  support  the  reasoning  upon  which  the  deter- 
mination of  the  general  term  proceeded.  That  decision  must  be  regarded  as 
establishing  that  Mrs.  Hutchinson,  under  said  will,  became  a  trustee,  and  that 
therefore,  in  a  proper  case,  it  was  within  the  power  of  the  surrogate  to  remove 
her,  and  also  as  establishing  that  such  case  had  been  made  out  before  the  sur- 
rogate. Ko  expression  of  opinion  is  given  as  to  the  force  or  effect  of  the  dif- 
ferent trusts,  nor  as  to  their  cliaracter,  whether  active  or  passive.  The  second 
and  seventh  paragraphs  of  the  will  are  as  follows:  Second,  I  bequeatli  and 
devise  all  of  my  property,  real  and  personal,  to  my  wife,  Mary  Ann  Hutch- 
inson, for  the  term  "of  her  natural  life,  and  after  her  death  to  be  equally  di- 
vided between  my  children,  viz.,  Alcander  Hutchinson,  Sarah  Elizabeth  South- 
gate,  wife  of  the  Rt.  Kev.  Bishop  Southgate,  Mary  Frances  Moorehouse,  Hi- 
ram Hutchinson,  Jr.,  and  Charles  Louis  Richard  Hutchinson,  in  such  proper* 
tion  as,  taking  into  account  the  sums  already  paid  or  advanced  to  them,  or 
hereafter  advanced  to  them  under  the  provisions  of  this  will,  shall  give  them 
equal  shares.  Nevertheless,  and  always  provided,  that  the  bequest  and  de- 
vise of  the  said  property,  for  the  term  of  her  natural  life,  to  the  said  Mary 
Ann  Hutchinson,  Is  intended  to  be  and  shall  operate  as  a  trust,  for  the  uses 
and  purposes  hereinafter  declared,  and  that  tlie  trusts  hereinafter  created  shall 
be  a  charge  both  upon  the  incomes  of  the  property  and  on  the  body  of  the  es- 
tate herein  conveyed,  both  real  and  personal,  and  of  every  kind  and  descrip- 
tion.'' Seventh.  "In  trust  that  the  said  Mary  Ann  Hutchinson  shall,  by 
proper  form  of  conveyance  executed  to'  take  effect  on  her  doHtli,  convey  tl)e 
interest  of  my  two  daughters  devised  to  them  under  this  will,  to  Alcander 
Hutchinson,  in  trust,  for  their  sole  and  separate  use.  Also  conveying  and 
setting  aside  in  like  manner,  for  their  separate  use,  any  sums  of  money  de- 
vised to  them  from  my  estate  by  payments ,  gifts,  or  appropriations,  made  to 
or  for  them  by  the  said  Mary  Ann  Hutchinson  after  my  death,  from  the  in- 
comes accruing  to  her  from  her  life-estate."  It  is  quite  apparent  from  the 
provisions  contained  in  the  second  paragraph  above  referred  to,  and  also  from 
the  provisions  of  the  eighth  paragraph  of  the  will,  that  it  was  the  intention 
of  the  testator  that  upon  the  death  of  Mrs.  Hutchinson  the  testator's  estate 
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should  be  distributed  equally,  and  that  his  children  should  be  made  "equal 
each  one  to  the  other.*'  Mrs.  Hutchinson  died  on  the  10th  of  March,  1887* 
having  long  prior  thereto,  pursuant  to  the  directions  of  the  seventh  clause  d! 
the  will,  executed  a  deed  to  Alcander  Hutchinson  of  tlie share  or  interest  "de- 
rived or  devised'*  under  the  will  to  the  plaintiff  in  this  action.  The  plain- 
tiff  now  claims  tliat  the  trust  contained  in  the  seventh  paragraph  of  the  will 
is  passive,  and  therefore  void;  that  she  is  entitled  to  a  judgment  against  the 
said  defendant  to  that  effect;  and  that  he  account  for,  deliver,  and  convey  all 
the  property  held  by  him  as  such  alleged  trustee,  together  with  the  accumu- 
lations thereof.  It  was  long  ago  settled  that  a  feme  covert,  with  respect  to 
her  separate  estate,  is  to  be  regarded  in  a  court  of  equity  as  a  feme  sole,  and 
that  she  might  dispose  of  her  property  without  the  consent  or  concurrence  of 
her  trustee,  unless  specially  restrained  by  the  instrument  under  which  she 
acquired  her  separate  estate.  Jaqaea  v.  Methodist  Church,  17  Johns.  548. 
See,  also,  Jervoise  v.  Duke  of  Northumberland,  1  Jac.  &  W.  559,  575;  2  Story. 
Eq.  Jur.  §  979.  It  was  also  held  that  where  the  absolute  beneficial  Interest 
in  the  trust  was  given  to  the  separate  use  of  a  married  woman,  without  any 
restriction  or  direction  as  to  the  mode  of  possession  or  enjoyment,  or  in  such 
manner  that  the  statute  of  uses  would  execute  the  use  or  title  in  her,  if  it 
was  real  estate,  she  would  be  entitled  to  call  upon  the  trustees  for  an  immedi- 
ate conveyance  or  transfer  of  the  legal  title  to  her.  See  2  Perry,  Trusts,  {3d 
£d.)  §  667,  p.  273,  and  cases  cited.  See,  also,  Tiff.  &  B.  Trusts,  686.  In 
Rawson,  v.  Lampman,  5  N.  Y.  456,  it  was  held  that  where  a  conveyance  of 
land  is  made  to  one  person  in  trust  for  the  use  and  benefit  of  another,  his  or 
her  heirs  and  assigns,  without  limitation,  no  estate  or  interest  vests  in  the 
trustees,  but  the  entire  estate,  legal  and  equitable,  vests  in  the  person  to  whose 
use  the  conveyance  is  made,  subject,  however,  to  such  conditions  as  would 
have  attached  to  the  legal  estate  had  the  title  vested  in  the  trustee  according 
to  the  terms  of  the  deed.  The  court  dted  the  forty-sixth  and  forty-seventh 
sections  of  the  Revised  Statutes,  "Of  Uses  and  Trusts."  That  case  was  ap- 
proved in  Fisher  v.  Hall,  41  N.  Y.  424,  and  so  far  as  1  have  been  able  to  dis- 
cover it  has  never  been  questioned  as  a  correct  exposition  of  the  law.  See, 
also,  Woodgate  v.  Fleet,  64  N.  Y.  566;  Verdin  v.  Slocum,  71  N.  Y.  345.  In 
that  case  the  will  provided  as  follows:  "I  direct  my  said  trustees  to  permit 
and  suffer  my  son,  William  B.  Slocum,  to  have,  receive,  and  take  the  rents, 
issues,  and  profits  for  the  term  of  his  natural  life,  and  after  his  decease  I  give, 
devise,  and  bequeath  the  same  part  or  share  to  the  heirs  at  law  of  my  said  son. " 
It  was  held  that  the  trust  so  attempted  to  be  created  was  a  passive  one,  and 
was  invalid,  and  that  the  son  took  a  life-estate,  upon  which  a  judgment  against 
him  was  a  lien.  See,  also.  Bank  v.  Holden,  105  N.  Y.  415, 11  N.  E.  Rep.  950; 
Helck  v.  Reinheimer,  105  N.  Y.  470, 12  N.  E.  Rep.  37.  Under  the  seventh  par- 
agraph of  the  will,  the  grantee,  Alcander  Hutchinson,  has  no  power  to  do  any- 
thing. He  is  not  to  receive  the  rents,  issues,  or  profits  of  the  share  intended  for 
Mrs.  Moorehouse,  nor  of  that  of  her  sister.  He  is  not  to  apply  them  to  their 
use  or  maintenance.  I  cannot  but  conclude,  therefore,  that  the  alleged  trust 
created  in  the  seventh  clause  of  the  will  is  a  mere  passive  trust,  and  therefore 
void.  The  cases  cited  by  the  learned  counsel  for  the  defendant  do  not  con- 
tain anything  adverse  to  the  views  expressed  in  the  cases  heretofore  referred 
to.  In  Ward  v.  Ward,  105  N.  Y.  68, 11  N.  E.  Rep.  373,  duties  were  imposed 
upon  the  executors  as  trustees,  which  made  the  trust  active  and  not  passive. 
In  Donovan  v.  Vandemark,  78  N.  Y.  244,  it  was  held  that  it  was  not  nec- 
essary, under  the  statute,  in  order  to  create  a  valid  trust,  that  the  trust  should 
be  stated  in  the  very  words  of  the  statute.  In  that  case  all  the  testator's 
real  and  personal  estate  was  given  in  trust  for  the  necessary  support  and 
maintenance  of  the  testator's  son  during  his  natural  life,  and  after  the  son's 
death  the  estate  was  devised  and  bequeathed  to  the  children  of  the  son.  The 
executor  was  also  authorized  to  sell  certain  of  the  real  estate.     The  court  there 
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held  that  the  will  gave  to  the  trustee,  directlj  or  inferentially,  power  to  man- 
age  the  estate  and  receive  the  rents  and  profits,  and  apply  them,  according  to 
his  judgment,  in  the  support  and  maintenance  of  the  son,  and  that  therefore 
a  valid  trust  was  created,  and  a  legal  title  vested  in  the  trustee.  No  such 
feature  exists  in  this  case.  Alcander  Hutchinson  is  not  required  or  author- 
ized to  receive  the  rents  and  profits  of  the  property  conveyed  to  him,  nor  is 
he  to  apply  them  or  hold  them  for  the  support  or  maintenance  of  the  plaintiff, 
or  to  any  one  for  her  benefit  Bee  case  last  cited,  at  page  247.  Morse  v. 
Morse,  85  N.  Y.  53,  was  a  case  directly  within  the  provisions  of  the  statute, 
the  trustees  being  directed  to  annually  pay  the  interest  of  one-sixth  of  the 
residuary  estate  to  the  son  of  the  testator,  in  whose  beheUf  the  trust  was  cre- 
ated. The  same  remark  applies  to  the  case  of  Moore  v.  Hegeman,  72  K.  Y. 
376,  where  the  will  directed  that  a  specific  sum  out  of  the  rents,  issues,  and 
profits  of  each  share  of  the  estate,  during  the  minority  of  the  child  for  whose 
benefit  it  was  held,  ''shall  be  applied  to  his  or  her  education,  support,  etc.," 
the  court  holding  that  the  words  "applied"  and  ''paid  over,''  as  used,  were 
substantial  equivalents,  and  that  the  trust  was  within  the  provision  of  the 
statutes  of  uses  and  trusts,  relating  to  express  trusts.  1  Rev.  St.  730;  Moore 
V.  Hegeman,  72  N  Y.  376.  In  the  view  above  taken  it  is  entirely  immate- 
rial whether  the  testator  intended  to  use  the  word  "derived,"  in  the  seventh 
paragraph  of  the  will,  or  whether,  as  the  plaintiff  contends,  that  word  was 
by  a  clerical  error  used  instead  of  "devised,"  Either  word  is  suflBciently  de- 
scriptive of  the  interest  of  bis  daughters  in  his  estate,  which  the  testator  di- 
rected his  wife  to  convey  to  his  son  Alcander  for  the  sole  and  separate  use  of 
each  of  the  daughters.  On  the  authorities  above  cited,  I  am  of  the  opinion 
that  the  plaintiff  in  this  case  is  entitled  to  the  relief  for  which  she  prays,  and 
judgment  will  be  rendered  accordingly.  Findings  will  be  settled  on  two  days' 
notice. 
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Crowns  v.  Yail.    Bostwick  v.  Same.    Lewis  v.  Same.    Ktjhn  v.  Same. 

Ahlhauser  v.  Same. 
{Supreme  Cour%  Special  Term,  New  York  County.    June  11, 1888.) 

1.  Attachment — ^Affidavit — Source  or  Infobvation. 

Under  Code  Civil  Proc.  N.  Y.  S  636,  subd.  1,  requiring  an  affidavit  for  attachment 
to  show  that  plaintiff  is  entitled  to  recover  the  sum  stated  over  and  above  all  coun« 
ter-claims  known  to  him,  an  affidavit  of  such  fact,  made  by  plaintiif's  attorney, 
which  does  not  disclose  the  sources  of  deponenVs  information,  is  insufficient,  and 
confers  no  jurisdiction.^ 

2.  Same— Sources  of  Informatiok— Bufficibngt. 

An  affidavit  for  attachment  alleging  that  the  sources  of  plaintiiTs  information, 
and  the  grounds  of  his  belief  that  no  counter-claims  or  oifsets  exist  in  favor  of  the 
defendants  against  any  of  the  parties  through  whom,  by  assignment,  he  derives 
title,  are  affidavits  of  some  of  such  assignors  and  written  statements  of  the  oth- 
ers in  his  possession,  is  sufficient,  at  least  as  to  the  causes  supported  by  such  affi- 
davits. 

At  chambers .  Motion  by  a  J  u  nior  attaching  creditor  to  vacate  prior  attach- 
ments. 

Barlow  d^  Wetmore,  for  the  motion.    StiUman  <§  Huhhard,  opposed. 

Lawrence,  J.  The  plaintiffs  in  the  above^ntitled  actions,  on  the  27th 
and  28th  days  of  January  last,  obtained  warrants  of  attachment  against  the 
defendants,  and  levied  upon  certain  balances  of  deposit  in  the  sum  of  #5,8529 
standing  to  the  credit  of  the  defendants  upon  the  books  of  the  National  Park 
Bank.  On  the  1st  day  of  May  last,  George  W.  Page  began  an  action  against 
the  defendants  in  this  court,  and  obtained  a  warrant  of  attachment,  which 
was,  on  the  2d  of  May  last,  levied  upon  the  same  fund  in  said  bank,  and  he 
now  moves,  under  sections  682,  683,  Code  Civil  Proc.,  to  vacate  and  set  aside 
the  attachments  Issued  in  these  actions,  on  a  number  of  grounds;  it  being 
claimed  that  the  affidavits  on  which  such  atttacbments  were  issued  were 
wholly  insufficient  to  confer  jurisdiction.  The  affidavit  in  each  case  was  made 
by  one  of  the  attorneys  for  the  plaintiffs,  and  it  is  claimed  that,  as  that  fact 
appears,  his  affidavit  to  the  effect  that  the  sum  specified  as  due  and  owing  from 
the  defendants  to  the  plaintiffs,  over  and  above  all  counter-claims  known  to 
the  plaintiffs  and  the  deponent,  is  not  sufficient,  under  section  636  of  the  Code, 
subd.  1,  to  confer  jurisdiction,  although  that  fact  is,  in  the  affidavit,  stated 
positively,  and  is  not  stated  to  be  upon  information  and  belief.  In  this  con- 
tention I  think  that  the  moving  party  is  right,  and  that  he  is  supported  by  a 
large  number  of  authorities.  In  Cribben  v.  SchUlinger,  30  Hun,  248,  the  af- 
fidavit was  made  by  an  attorney,  and  it  was  stated  therein  that  the  amount 
named  was  due  to  the  plaintiffs  over  and  above  all  counter-claims,  discounts, 
and  set-offs  known  to  the  plaintiffs  or  the  deponent,  and  that  the  affidavit  was 
made  by  the  attorney,  because  the  plaintiffs  resided  out  of  the  county,  and 
that  the  deponent's  knowledge  as  to  the  debt  was  derived  from  a  statement  of 
the  ground  upon  which  the  action  was  founded,  sent  to  him  by  his  clients  in 
a  letter.  The  court  held  that  the  attachment  was  properly  vacated  upon  the 
moving  papers,  as  the  affidavit  did  not  show,  either  that  the  attorney  had  any 
knowledge,  or  the  sources  of  his  knowledge,  that  the  amount  named  was  due 
over  and  above  all  counter-claims  known  to  the  plaintiff.  In  Buhl  v.  Ball^ 
41  Hun,  61,  the  affidavit  was  made  by  an  agent  of  the  plaintiff,  who  stated 
that  the  plaintiff  was  entitled  to  i*ecover  the  sum  therein  stated  over  and 
above  all  counter-claims  known  to  the  plaintiff.  On  a  motion  to  vacate  the 
attachment,  the  court  said:  "The  agent  of  the  plaintiff  in  the  Buhl  Case^  by 
his  affidavit,  unqualifiedly  stated  that  the  plaintiffs  were  entitled  to  recover 
the  sum  named  over  and  above  all  counter-claims  known  to  the  plaintiff,  and 

1  For  an  affidavit  for  arrest  held  to  sufficiently  disclose  afflant^s  source  of  information, 
see  Thompson  v.  Best,  post,  220. 
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nothing  appears  in  the  affidavit*  beyond  such  statement,  which  enables  the 
court  to  see  how  he  did  or  could  know  the  fact»  or  which  permitted  him  to 
state  what  knowledge  the  plaintiff  did  or  did  not  have  on  the  subject  of  counter- 
claims." Page  64.  In  the  case  of  Ooodman  v.  Ballt  41  Hun,  61,  the  affidavit 
was  made  by  the  attorney  at  law  for  the  plaintiff,  and  stated,  upon  informa- 
tion and  belief,  that  the  plaintiff's  claim  was  the  sum  specified  over  and  above 
all  discounts  and  set-offs;  that  the  plaintiff's  place  of  business  was  Philadel- 
phia; that  the  grounds  and  sources  of  deponent's  knowledge  and  belief  in  re- 
spect to  the  matters  stated  by  him  are  that  he  has  the  bill  of  his  clients  sent 
to  him  by  them,  which  is  verified  by  the  affidavit  of  one  of  the  plaintiffs,  and 
annexed  to  his  affidavit,  and  the  verified  schedules  filed  by  the  defendants 
after  the  general  assignment,  in  which  the  plaintiff's  claim  appeared.  It  was 
held  that  the  affidavit  was  insufficient  to  support  the  attachment,  the  court 
stating  in  its  opinion  that  the  difficulty  in  both  of  these  cases  is  that  no  grounds 
or  sources  of  knowledge  and  information  of  the  agent  and  attorney  of  the  plain- 
tiffs are  stated  in  their  affidavits  to  support  their  assertions  in  them  that  the 
plaintiffs  were  entitled  to  recover  the  sums  mentioned  over  and  above  all 
ooanter-claims  known  to  the  plaintiff,  and  that  this  fact  was  not  supplied  by 
the  reference  to  the  schedules  filed  by  the  defendants.  See,  also,  Bapik  v. 
Ward,  35  Hun,  395.  In  the  affidavit  under  consideration  Mr.  Notman  does 
not  disclose  the  sources  of  his  information  in  respect  to  the  fact  whether  the 
amount  stated  id  his  affidavit  was  due  to  the  plaintiffs  over  and  above  all 
counter-claims.  Cribben  v.  Schillinger  and  Buhl  v.  BalU  supra;  also,  Jor- 
dan V.  Richardson,  7  Civil  Proc.  411.  These  defects  existed  in  each  of  the 
affidavits  on  which  the  attachment  in  these  actions  was  procured,  and  it 
therefore  results  that  the  motion  must  be  granted,  unless  the  attack  which  is 
made  by  the  plaintiff's  upon  the  sufficiency  of  the  papers  of  the  moving  party 
is  successful. 

It  is  contended  by  the  plaintiffs  that  the  affidavit  upon  which  the  moving 
party  procui*ed  his  attachmt^nt  is  subject  to  the  same  criticism  as  he  makes 
upon  the  affidavit  of  Mr.  Notman,  to-wit,  that  he  does  not  state  sufficiently 
the  sources  of  his  information  and  the  grounds  of  his  belief  that  no  counter- 
claims or  offsets  exist  in  favor  of  the  defendants  against  any  of  the  parties 
through  whom,  by  assignment,  he  has  derived  his  title,  and  the  causes  of  ac- 
tion  set  forth  in  his  affidavit.  In  Page's  affidavit  the  sources  of  his  informa- 
tion, and  the  grounds  of  his  belief  upon  that  point,  are  stated  to  be  affidavits 
and  statements  in  w^riting,  "in  my  possession,  signed  by  them,"  i,  e.,  his  as- 
signors. It  is  then  averred  that  it  appears  that  tliere  are  but  two  affidavits 
in  his  possession,  to-wit,  those  of  Stilling  &  Gautnor,  and  only  written  state- 
ments from  four  other  parties.  It  is  argued  by  the  plaintiff  that  the  attach- 
ment, therefore,  has  been  granted  virtually  on  the  unsworn  statement  of  the 
parties  whose  statements  are  set  forth;  that  as  to  them  respectively  no  coun- 
ter-claims, etc.,  exist.  Even  if  this  is  so,  the  fact  remains  that  the  allega- 
tion in  respect  to  counter-claims  is,  in  part,  supported  by  the  affidavits  of 
those  from  whom  Page  has  derived  his  title;  and  I  do  not  se«  why  this  point 
taken  on  his  behalf  is  not  sound, — that  if  a  single  one  of  the  causes  of  action 
upon  which  he  sues  is  properly  stated,  that  as  to  that  the  judge  who  granted 
the  attachment  has  jurisdiction,  and  the  warrant  is  good.  I  do  not  mean  by 
this  to  be  understood  as  saying  that  the  affidavit  in  the  case  of  Page  does  not 
sufficiently  disclose  the  sources  of  his  information  and  the  grounds  of  his  be- 
lief in  respect  to  all  the  other  causes  of  action  stated  in  his  affidavit.  Having 
found  sufficient  therein  to  answer  the  criticism  that  there  was  not  enough  in 
bis  affidavit  to  confer  jurisdiction,  it  necessarily  follows  that  this  motion  must 
be  denied,  and  further  discussion  upon  the  affidavit  is  therefore  useless.  I  am 
therefore  of  the  opinion,  upon  the  authorities  above  stated,  and  numerous 
others  with  which  they  are  in  harmony,  that  this  motion  must  be  granted. 

Order  will  be  settled  on  two  days'  notice. 
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Thompson  o.  Best. 
(Supreme  Cowrtj  Special  Term^  New  York  Cowvby,   June  11. 1888.) 

ARRS8T— In  Civil  Cabbs— Affidavit. 

An  affidavit  for  arrest  in  an  action  for  money  alleged  to  have  been  converted  hf 
defendant,  made  by  plaintiff's  attorney  on  informauon  and  belief,  which  states  as 
the  ff rounds  of  deponent's  information  written  communications  made  by  plaintiff, 
and  letters,  statements,  and  other  writings  made,  written,  and  furnished  by  defend- 
ant, and  in  deponent's  possession,  sufficiently  discloses  the  source  of  information, 
and  it  is  unnecessary  that  copies  of  the  letters  or  communications  be  attached  to 
the  affidavit.^ 

At  chambers.    Motion  to  vacate  order  of  arrest. 

Motion  to  vacate  an  order  of  arrest,  granted  upon  a  complaint  and  affidavit 
verified  by  plaintiff's  attorney  on  information  and  belief.  The  complaint  al- 
leged that  plaintiff  and  other  creditors  placed  their  claims  in  defendant's 
hands  for  collection,  and  subsequently  advanced  him  money  to  purchase  cer- 
tain of  the  debtor's  lands*  which  were  sold  at  auction;  that  defendant  pur- 
chased such  lands  in  his  own  name,  but  as  agent  or  trustee  for  plaintiff  and 
the  other  creditors,  and  had  resold  them,  refusing  to  account  to  plaintiff  and 
the  other  creditors  for  their  respective  shares  of  the  proceeds.  The  complaint 
further  alleged  that  the  amount  to  which  plaintiff  was  entitled  out  of  such 
proceeds,  together  with  the  amount  advanced  by  him,  was  S5,000,  for  which 
sum  he  prayed  j  udgment.  The  affidavit  stated  as  the  grounds  of  deponent^s  in- 
formation and  belief  written  communications  made  by  plaintiff,  and  letters* 
statements,  and  other  writings  made,  written,  and  furnished  by  defendant* 
and  in  deponent's  possession. 

Donahue,  Netooomhe  <&  Cardozo,  for  the  motion.  William  Lindsay,  op- 
posed. 

Lawrenob,  J.  The  motion  in  this  case  is  to  vacate  the  order  on  the  ground 
of  irregularity.  It  proceeds  on  the  ground  that  the  affidavit  upon  which  the 
order  was  granted  is  entirely  insufficient  to  support  it.  The  cases  cited  by  the 
counsel  for  the  plaintiff,  under  rule  37  of  this  court,  have  therefore  no  appli- 
cation. 

The  cause  of  action  stated  in  the  complaint  is  not  for  an  accounting,  but  to 
recover  a  certain  sum  of  money  alleged  to  be  due  to  the  plaintiff,  and  which, 
after  demand,  the  defendant  has  refused  to  pay  over,  and  has  converted  to 
Ills  own  use.  It  is  claimed  by  the  defendant  that  the  affidavit  is  insufficient, 
because  it  does  not  appear  that  the  statements  made  by  the  attorney  verify- 
ing it  are  borne  out  by  the  letters,  statements,  papers,  and  communications 
which  are  averred  to  be  the  sources  of  the  knowledge  of  said  attorney;  and 
also  that  there  are  statements  in  the  complaint  which  are  inconsistent  with 
those  in  the  affidavit.  I  am  well  aware  of  the  rule  that  where  an  affidavit  is 
made  on  information  and  belief,  it  is  incumbent  upon  the  affiant  to  disclose 
the  sources  of  imformation,  and  also  of  the  strictness  with  which  that  rule 
has  been  applied  in  cases  of  arrest  and  attacliment.  But  those  cases  do  not 
go  to  the  extent  of  holding  that  it  is  always  incumbent,  where  the  affidavit  is 
made  by  an  agent  or  attorney,  that  copies  of  the  letters  or  communications 
from  the  principal  or  client  should  be  attached  to  the  affidavit;  and  it  seems 
to  me  that  the  rule  will  be  complied  with  if,  after  stating  such  sources,  the 
affiant  makes  out  a  case  which  would,  if  verified  by  the  principal,  warrant  the 
issuing  of  an  order  of  arrest  See Gribbon  v.  Back,  85  Hun,  541.  I  am  there- 
fore of  the  opinion  tliat  the  facts  stated  in  the  affidavit  were  sufficient  to  make 
out  a  prima  facie  case,  and  that  no  ground  exists  for  vacating  the  same  in 
the  absence  of  any  explanation  of  those  facts  by  the  defendant. 

>See  Crowns  v.  Vail,  ante,  21S. 
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In  re  Santa  Bttlalia  Silver  Mm.  Oo. 

(Supreme  Court,  Special  Term,  New  York  Cotrnty.    June  18, 1888.) 

L  CoBPORA'noKB--Di8aoLUTio»— Who  mat  9b  Tbu8tie»— Executobs. 

One  holding  oorporate  stock  as  executor  may  become  at  least  a  de  facto  trustee 
of  the  corporation,  and  as  such  join  in  a  petition  for  its  dissolution. 
8.  SaKb— IKOOMPUBTB  Ikvxntobt— Absbnob  OF  Mala  Fidbs. 

An  inventory  of  corporate  property  accompanying  a  petition  for  dissolution, 
which,  though  not  as  full  as  reouired  by  statute,  omits  nothing  fraudulently  or  in 
bad  faitii,  gives  the  court  jurisdiction. 
S,  Same — Omission  in  Sohedxtle— Rbpobt  of  Refbbbb— Final  Obdbb. 

Where  a  ref  eree^s  report  on  a  petition  for  dissolution  of  a  corporation  enumerates 
more  books  of  the  corporation  than  are  contained  in  the  schedule  annexed  to  the 
petition,  the  discrepancy  is  not  ground  for  refusing  final  order,  the  trustees  having 
made  the  schedule  in  good  faith. 

At  chambers.  Petition  for  dissolution  of  oorporation.  Motion  to  confirm 
referee's  report,  etc. 

Arnold  <&  Green,  for  the  motion.  Frederick  A.  Ward  and  A.  Bell  MaU 
eomson»  Jr.,  opposed. 

Lawrbnob»  J.  This  is  a  proceeding  for  the  voluntary  dissolution  of  the 
Santa  Eulalia  Silver  Mining  Ck)mpany,  taken  under  the  provisions  of  title  11, 
c.  17,  Code  Civil  Proc.  Upon  a  petition  purporting  to  be  verified  by  a  ma- 
jority of  the  trustees,  with  schedules  annexed,  an  order  of  reference  was  on 
the  13th  of  September  last  made  to  Petei  B.  Olney,  Esq.,  requiring  all  per- 
sons interested  in  the  corporation  to  show  cause  before  him  on  the  17th  of 
December,  1887,  why  the  said  corporation  should  not  be  dissolved,  and  the 
order  appears  to  have  been  entered,  published,  and  served,  as  required  by  sec- 
tions 2^3-2425  of  the  Code.  The  referee,  after  having  taken  the  proofs 
of  the  parties,  and  heard  their  allegations,  has  filed  his  report,  in  and  by 
which  he  has  determined  that  the  said  corporation  is  largely  in  debt,  and  is 
Insolvent,  and  not  able,  in  the  ordinary  course  of  its  business,  to  meet  its  in- 
debtedness; and  also  that  it  is  for  the  interest  of  the  stockholders  and  credit- 
ore  of  said  corporation  that  it  should  be  dissolved,  and  its  property  and  assets 
sold  by  a  receiver.  A  motion  is  now  made,  under  section  2429  of  the  Code, 
for  a  final  order  dissolving  the  corporation  and  the  appointment  of  a  receiver. 
That  section  provides  that  if,  upon  such  application,  it  appears  to  the  court, 
in  a  case  specified  in  section  2419  of  this  act,  that  the  corporation  is  insolv- 
ent, or  in  a  case  specified  either  in  that  section  or  in  section  2420  of  this  act, 
that  for  any  reason  a  dissolution  of  the  corporation  will  be  beneficial  to  the 
interest  of  the  stockholders,  and  not  injurious  to  the  public  interests,  the  court 
must  make  a  final  order  dissolving  the  corporation,  and  appointing  one  or 
more  receivers  of  its  property.  As  already  stated  I  the  referee  has  in  sub- 
stance found  that  this  is  a  case  in  which  the  corporation  is  insolvent,  and  that 
it  will  be  beneficial  to  the  interests  of  ttie  stockholders  that  it  should  be  dis- 
solved; and  he  has  also  found  that  a  majority  of  the  trustees  have  united  in 
the  xietition  herein,  thus  bringing  the  case  within  the  provisions  of  section 
2419  of  the  Code,  above  referred  to.  It  also  appears,  from  said  report,  that  at 
the  meeting  of  the  stockholders  at  which  the  resolution  that  steps  be  taken 
for  a  volantary  dissolution  of  the  corporation  was  passed,  there  were  present 
in  person  or  by  proxy  stockholders  holding  100,028  shares  of  stock,  and  that 
said  resolution  waa  adopted  by  a  vote  of  97,328  shares  in  favor  of  the  same,  to 
2,700  shares  against  it,  and  that  Mr.  Helfenstein,  who,  it  appears,  represents 
16,000  out  of  16,890  shares  whose  owners  now  oppose  the  confirmation  of  the 
referee's  report  and  the  making  of  a  final  order,  voted  in  favor  of  said  resolu- 
tion. Various  objections  are  now  taken  to  the  making  of  the  final  order.  It 
is  said,  in  the  first  place,  that  the  conclusions  of  the  referee  that  the  corpora- 
tion is  insolvent,  and  that  its  property  is  not  sufficient  to  satisfy  all  just  de- 
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mandB  for  which  it  is  liable,  or  to  afford  a  reasonable  security  to  those  who 
may  deal  with  it',  are  unsustained  by  the  evidence,  and  opposed  to  all  the  tes- 
timony in  the  case,  etc.  In  regard  to  this  objection,  I  deem  it  sufficient  to 
say  that  the  conclusion  of  the  referee  as  to  the  insolvency  of  the  corporation 
was  evidently  reached  after  a  most  full  and  thorough  examination  of  the  tes- 
timony, and  that  I  find  nothing  in  that  testimony  which  compels  me  to  hold 
that  his  finding  upon  that  question  of  fact  should  not  be  supported  and  sus- 
tained by  the  court. 

It  is  said,  in  the  next  place,  that,  this  being  a  statutory  proceeding  in  dero- 
gation of  common-law  rights,  the  provisions  of  the  statute  must  be  strictly 
pursued  and  strictly  complied  with;  and  it  is  contended  that  the  petitioners 
have  not  complied  with  the  requirements  of  tlie  statute,  in  that  the  petition 
is  not  subscribed  and  verified  by  a  majority  of  the  trustees,  as  required  by 
sections  2419,  2422,  of  the  Code.  There  were  seven  trustees  of  the  corpora- 
tion, and  the  petition  is  signed  and  verified  by  four  of  them;  but  it  is  alleged 
that  Mr.  Fargo  was  not  imlividually  a  stockholder  when  he  was  elected  a  trus- 
tee, nor  when  he  verified  tlie  petition,  and  that  he  did  not  become  such  stock- 
holder until  long  after  these  proceedings  had  been  commenced,  when  100 
shares  of  stock  had  been  transferred  to  him,  to- wit,  on  the  12th  of  January, 
1888.  Fargo,  however,  was  the  holder  of  certain  stock  in  this  company,  as 
an  executor,  at  the  time  of  his  election  as  such  trustee,  and  as  such  all  the 
rights  appertaining  to  the  ownership  of  stock  were  vested  in  him.  In  re 
Ferry  Co.,  63  Barb.  556.  One  of  those  rights  was  eligibility  to  the  office  of 
trustee.  See  cases  cited  in  opinion  of  Gilbert,  J.,  in  Case  of  Ferry  Co.,  ^u- 
pra.  See,  also,  Schmittler  v.  Simon,  101  N.  Y.  554, 5  N.  E.  Kep. 452;  Ferrm 
V.  Myrick,  41  N.  Y.  315.  I  am  not  prepared  to  say,  therefore,  that  the  elec- 
tion of  Fargo  as  trustee  was  not  perfectly  legal.  Even  if  it  was  not  legal,  it 
was  not  void,  but  voidable,  and  he  was  a  de  facto  trustee  at  the  time  these 
proceedings  were  commenced,  and  at  the  time  he  signed  and  verified  the  pe- 
tition. It  is  also  said  that  the  petition  herein  does  not  contain  a  full,  just, 
and  true  inventory  of  all  the  property  of  the  corporation.  Even  if  the  inven- 
tory was  not  as  full  as  required  by  the  statute,  there  is  nothing  in  the  case 
which  in  my  opinion  justifies  the  conclusion  that  anything  was  omitted  from 
the  inventory  fraudulently  or  in  bad  faith,  and  enough,  certainly,  was  stated 
to  give  the  court  jurisdiction.  See  Shultz  v.  Hoagland,  85  K.  Y.  473;  Butt 
V.  Peck,  1  Daly,  83;  DeMn  v.  Cooper,  20  Hun,  188.  It  is  also  said  that 
the  schedule  annexed  to  petition  does  not  specify  all  the  books,  vouchers,  and 
securities  of  the  corporation.  The  referee,  by  his  nineteenth  finding  of  fact, 
distinctly  finds  that  the  statement  therein  contained  is  a  statement  of  all  the 
books,  vouchers,  and  securities  of  the  corporation.  The  only  difference  which 
I  have  been  able  to  discover  between  the  statement  in  the  nineteenth  finding 
of  fact  and  the  schedule  annexed  to  the  petition  is  that  the  referee  enumer- 
ates a  few  more  books  than  are  specified  in  the  schedule.  This  discrepancj 
does  not  seem  to  me  to  be  material.  II  material,  it  is  not  so  far  jurisdictional 
as  to  deprive  this  court  of  its  jurisdiction,  and,  as  I  discover  no  ground  for 
doubting  the  good  faith  of  the  trustees  in  making  the  schedule,  the  discrep- 
ancy should  not,  in  my  opinion,  be  entertained  as  a  ground  for  refusing  to 
make  a  final  order.  The  report  of  the  referee  must  therefore  be  confirmed, 
and  a  final  order  for  the  dissolution  of  the  corporation  and  the  appointment 
of  a  receiver  will  be  made,  as  required  by  section  2429  of  the  Code. 
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.  Newell  Universal  Mill  Co.  v.  Muxlow  et  ah 
{Supreme  Court,  Special  Term,  New  York  County,    June  26, 1888.) 

Replbvik— Pabtiajl  Judgment  vor  Pl^liktiff — Costs. 

Where  plaintiff  in  replevin  recoyers  judgment  for  one  of  several  chattels  sued 
f  orjand  defendant  recovers  as  to  the  rest,  the  case  is  not  within  Code  Civil  Proc. 
N.  Y.  %  3234,  providing  that  where  the  complaint  sets  forth  separately  two  or  more 
causes  of  action  upon  which  issues  are  joined,  if  the  plaintiff  recovers  upon  one  or 
more  of  the  issues,  and  defendant  upon  the  others,  each  party  is  entitled  to  costs, 
and  plaintiff  only  is  entitled  to  costs. 

At  chambers.    Motion  to  relax  costs. 

Replevin  for  chattels  of  the  aggregate  value  of  $2,500.  Plaintiff  recovered 
a  verdict  for  one  of  the  chattels,  an  engine,  valued  at  $300,  and  defendants 
for  the  remainder.  The  defense  upon  which  defendants  succeeded  as  to  such 
part  of  the  property  was  that  the  same  had  become  attached  to  realty  of  which 
they  were  the  owners.  Both  parties  presented  bills  of  costs  for  taxation,  but 
the  clerk  taxed  the  costs  in  favor  of  plaintiff.  Defendants  claimed  to  be 
within  Code  Civil  Proc.  §  3234,  providing  that  where  the  complaint  sets  forth 
separately  two  or  more  causes  of  action,  upon  which  issues  are  joined,  if  the 
plaintiff  recovers  on  one  or  more  of  the  issues,  and  defendant  upon  the  oth- 
ers, each  party  is  entitled  to  costs. 

Bdtoard  P.  Wilder,  for  the  motion.    Holt  <&  Butler,  opposed. 

Andrews,  J.  The  authorities  are  conflicting, — compare  Kilhum  v.  LotDe, 
37  Hun,  237,  (costs  denied  to  defendant,)  with  Ackerman  v.  De  Licde,  86  Hun, 
46,  Coon  V.  Di^endorf,  2  How.  Pr.  (N.  S.)  389,  (costs  offset,)— and  in  view 
of  the  fact  that,  as  against  this  plaintiff,  the  defense  was  without  merit,  and 
that  it  would  be  great  hardship  if  the  plaintiff,  after  losing  its  property,  should 
also  be  saddled  with  a  bill  of  costs,  I  have  concluded  that  the  plaintiff  should 
have  the  benefit  of  the  doubt,  and  that  the  motion  for  a  retaxation  should  be 
denied,  without  costs.  •« 
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LooKWOOD  V.  LocKWOOD  et  al. 
(Supreme  Com%  Special  Term,  New  York  CovmJby,    June  25, 1888.) 

Wills— Pbobatb  without  the  State— Validity  to  Pass  Title  to  Land. 

There  was  no  proof  that  the  witnesses  to  a  will  devising  land  in  New  York,  eze- 
cnted  in  South  Carolina,  signed  at  the  testator's  request.  Only  one  was  examined  at 
the  probate,  and  the  absence  of  the  others  was  not  accounted  for,  and  their  hand- 
writins:  was  not  proved.  Held,  that  the  will  was  not  executed  or  proven  as  re- 
quired by  the  laws  of  New  York,  and  that  under  Code  Civil  Proc.  N.  Y.  %  2708,  pro- 
viding that  where  real  property  within  the  state  is  devised  by  a  will  valid  by  the 
laws  of  the  state  where  executed,  and  which  has  been  admitted  to  probate,  and 
filed  and  recorded  in  that  state,  an  exemplified  copy  may  be  recorded  in  any  county 
where  the  real  property  is  situated,  the  recording  of  the  will  did  not  make  it  ef- 
fectual to  pass  title  to  real  property  in  New  York. 

At  chambers.    Motion  to  compel  completion  of  a  purchase  of  land. 

The  purchaser  refused  to  complete  his  purchase  because  of  alleged  defects 
in  the  title.  The  title  is  derived  through  the  will  of  John  N.  Williams,  who 
resided  in  South  Carolina,  and  executed  his  will  in  that  state.  The  will  was 
executed  in  the  presence  of  three  witnesses,  and  was  proved  in  the  court  of 
ordinary  of  South  Carolina,  May  6,  1861.  An  exemplified  copy  of  the  will 
and  probate  was  recorded  in  the  surrogate's  oflSce,  New  York  count7,  where 
the  land  lies,  June  24,  1872,  pursuant  to  the  act  of  April  23,  1864»  (Laws 
1864,  c.  311,  as  amended  by  Laws  1872,  c.  680,  and  Laws  1878,  c.  324,  re-en- 
acted in  Code  Civil  Proc.  §  2703,)  which  provides  that  where  real  property  within 
the  state  is  devised  by  a  will  valid  by  the  laws  of  a  state  where  executed,  and 
which  has  been  admitted  to  probate,  and  filed  and  recorded  in  that  state,  an 
exemplified  copy  of  the  will  may  be  recorded  in  any  county  where  the  real 
property  is  situated. 

E.  H.  Rockwell t  for  the  motion.    C.  L,  Westcott,  opposed. 

Andrews,  J.  The  attestation  clause  of  the  will  does  not  state  that  either 
of  the  witnesses  signed  the  will  at  the  request  of  the  testator,  and  there  was 
no  proof  that  the  testator  requested  the  witnesses  to  sign.  Only  one  witness 
was  examined  at  the  probate;  the  absence  of  the  others  was  not  accounted 
for,  and  there  was  no  proof  as  to  the  handwriting  of  such  absent  witnesses. 
It  is  evident,  therefore,  that  the  will  was  neither  executed  nor  proved  in  the 
manner  required  by  the  laws  of  this  state,  and  I  am  of  the  opinion  that  the 
mere  recording  of  the  will,  and  of  the  proceedings  taken  for  its  probate,  does 
not,  either  under  section  2703  of  the  Code,  or  under  the  act  of  1864,  as 
amended  in  1872  and  1878,  make  the  will  valid  and  effectual  to  pass  the  title 
of  real  property  located  in  this  state.  Compare  Bromley  v.  Miller^  2  Tbomp. 
&  C.  575.  The  motion  to  compel  the  purchaser  to  take  title  must  therefore 
be  denied,  with  $10  costs,  the  10  per  cent,  and  auctioneer's  fees  must  be  re- 
paid, and  the  purchaser  must  be  reimbursed  for  his  expenses  in  searching  the 
title.    The  order  will  be  settled  on  notice. 
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0'Ck>NNOR  V.  Mechaniob'  Bank. 
(Circuit  Court,  New  York  Cawnty.    September  21, 1888.) 
Banks  and  Banking— Pbpobitb—Tbust  Funds --GABNisHiaBNT  against  Cestui  quk 
Trust. 

Executors  deposited  with  a  bank  a  gross  amount,  payable  to  tbeir  order,  and 
drew  their  check  for  the  amount  to  which  a  legatee  was  entitled,  and  mailed  it  to 
him.  Before  the  ^eck,  which  was  not  certified,  was  presented,  supplementary 
proceedings  were  instituted  against  the  legatee,  an  injunction  served  on  the  bank, 
the  cashier  examined,  plaintiff  appointed  receiver,— of  all  which  the  bank  had  notice, 
—and  a  demand  made  for  the  money.  During  all  this  time  tbe  bank  had  money  to 
pay  the  check,  and  upon  presentation  it  was  paid.  Held,  that  plaintiff  could  recover 
the  amount  so  paid,  as  the  bank  had  notice  that  the  fund  was  trust  property,  belong- 
ing to  the  debtor,  tnough  in  the  name  of  the  executors. 

Civil  action  for  money. 

Action  by  O'Connor,  reoeiver  of  tbe  property  of  Herbert  Foote  Beecher,  ap« 
I>ointed  in  supplementary  proceedings  against  tbe  Mechanics'  Bank,  for  the 
amount  of  a  legacy  due  said  Beecher  under  his  father's  will,  on  deposit  in  the 
bank  by  the  executors.  Trial  by  the  court,  jury  being  waived,  and  judgment 
for  plaintiff. 

Edwin  R,  Leavitty  for  plaintiff.    Roife  <&  Snedeker,  tov  defendant. 

O'Bbiek,  J.  This  is  an  action  by  a  receiver  in  supplementary  proceedings 
to  recover  funds  on  deposit  In  defendant  bank,  alleged  to  be  the  property  of 
the  judgment  debtor,  and  which,  after  notice  of  appointment  and  demand, 
the  defendant  refused  to  pay  over  to  plaintiff.  In  March,  1887,  Henry  Ward 
Beecher  died,  leaving  an  estate  of  real  and  personal  property,  and  a  last  will, 
which  was  subsequently  admitted  to  probate,  and  under  which  Herbert  Foote 
Beecher,  the  judgment  debtor,  became  entitled  to  one-foui*tb  of  the  estate  as 
legatee.  About  December,  1887,  the  executors,  having  sold  the  personal  es- 
tate, deposited  S10,000  of  the  proceeds  with  defendant  in  an  account,  entitled 
** Estate  of  Henry  Ward  Beecher,"  against  which  all  drafts  were  to  be  by 
check  of  Henry  B.  or  William  C.  Beecher,  ''as  executor.*'  In  January,  1888, 
the  executors  made  a  distribution  among  legatees,  and  appoitioned  about 
65,000  thereof  as  the  share  of  the  judgment  debtor.  After  the  payment  of 
some  claims  against  the  judgment  debtor,  one  of  the  executors  drew  and  signed, 
as  executor,  another  check  against  said  account,  dated  January  30,  1888,  for 
62,286.92,  the  balance  due,  to  the  order  of  judgment  debtor,  and  mailed  this 
check  to  him  to  Port  Townsend,  Wash.  T.,  where  he  resided.  This  check 
was  not  certified  by  the  bank,  nor  was  it  paid  until  March,  10,  1888.  On 
February  1,  1888,  a  third  party  order  was  obtained  and  served,  containing 
the  usual  injunction,  and  on  February  2d  the  cashier  of  the  bank  was  exam- 
ined thereunder,  and  proceedings  thereafter  adjourned,  so  that  the  injunction 
order  was  continued  in  force  until  March  21,  1888.  On  February  4,  1888, 
plaintiff  was  appointed  receiver  of  the  property  of  judgment  debtor,  and  a 
certified  copy  of  the  order  of  appointment  was  served  on  the  bank.  Subse- 
quently, and  before  the  check  was  paid,  in  March,  during  all  which  period 
there  was  on  deposit  from  time  to  time  funds  sufficient  to  pay  the  check  sent 
to  judgment  debtor,  the  plaintiff  gave  to  defendant  full  notice  of  the  claim 
made,  and  demanded  the  payment  to  him  of  the  $2,286.92,  as  the  property  of 
the  judgment  debtor. 

Upon  these  facts  is  the  plaintiff  entitled  to  recover?  The  bank  relies  prin- 
cipally on  the  case  of  Bank  v.  Bank,  46  N.  Y.  88,  wherein  certain  principles 
are  enunciated  relative  to  the  duties  and  obligations  of  banks  of  deposit.  It 
is  therefore  the  settled  law  of  this  state  that  checks,  being  inland  bills  of  ex- 
change, impose  no  obligation  upon  the  drawees  until  accepted,  and  that  the 
contract  and  obligation  of  the  bank  is  to  and  with  the  depositor,  and  not  the 
holder,  of  the  check,  and  that  the  relation  of  banker  and  customer  in  respect 
v.2N.Y.8.nos.7-10 — 15 
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to  deposits  is  that  of  debtor  and  creditor,  deposits  belonging  to  the  bank  as  a 
part  of  its  general  funds.  The  depositor's  own  right  is  a  mere  chose  in  action. 
As  regards  the  holder  of  a  check,  the  bank  cannot  be  said  to  have  any  trust 
fund  or  property  of  which  it  is  the  trustee  for  the  check-holder  as  cestui  que 
trust.  Id.  That  case  further  holds  that  a  check  is  not  a  lien  in  law  or  equity, 
nor  does  it  operate  as  a  transfer  or  assignment  of  tlie  funds  on  deposit  until 
accepted  by  the  bank.  It  is  clear,  therefore,  that  if  plaintiff  predicated  his 
cause  of  action  on  the  naked  claim  that  the  funds  on  deposit  were  the  prop- 
erty of  the  judgment  debtor  to  the  extent  of  $2,286,  because  a  check  against 
such  funds  had  been  drawn  in  favor  of  the  judgment  debtor,  the  case  of  Bank 
Y.  Bank  would  be  conclusiYe  against  him.  Under  such  circumstances  no 
privity  would  exist  between  the  judgment  debtor  and  the  bank,  and  therefore 
the  receiver  could  not  maintain  an  action.  As  I  view  it,  however,  the  facts 
present  a  very  different  question,  involving,  as  was  stated  in  Van  Alen  v. 
Bank,  52  N.  Y.  1,  not  a  question  of  privity,  but  a  question  of  title;  and  un- 
less the  $2,286  of  the  funds  on  deposit  in  said  account  belonged  to  the  judg- 
ment debtor,  and  was  in  the  possession  or  due  from  the  bank  to  the  judgment 
debtor,  then,  although  a  demand  was  made,  the  plaintiff  would  not  be  entitled 
to  receive  that  amount  from  the  bank.  The  deposits,  being  in  the  name  of 
the  executor,  were  funds  held  in  trust  for  the  judgment  debtor  and  the  other 
legatees,  and  as  soon  as  his  share  in  them  was  fixed  and  set  aside,  he  would 
seemingly  be  entitled  to  the  possession.  The  case  of  Van  Alen  y.  Bank  is 
authority  for  the  proposition  that  the  title  of  plaintiff  does  not  depend  on 
whether  the  bank  had  or  had  not  knowledge  of  plaintiff's  title.  The  very 
character  of  the  account  and  the  fact  that  checks  were  to  be  signed  as  executor 
gave  notice  to  the  bank  that  deposits  made  were  trust  funds.  *  The  usual  re- 
lation of  debtor  and  creditor  existing  between  a  bank  and  its  depositors,  and 
the  well-settled  rule  that  the  money  deposited  generally  with  the  banker  be- 
comes the  money  of  the  depositary,  do  not  apply  to  deposits  of  trust  funds. 
A  fund  deposited  only  becomes  a  debt  due  from  a  depositary  to  depositor 
''where  it  does  not  appear  that  the  fund  was  impressed  with  any  trust."  At- 
tomey  General  v.  Insurance  Co.,  71  N.  Y.  3S2.  As  stated  in  Baker  y. 
Bank,  100  N.  Y.  83:  "When  the  bank  was  notified  that  the  money  belonged 
to  the  plaintiff,  it  did  not  lie  in  its  mouth  to  set  up  want  of  privity.  **  ''  Where 
the  account  is  a  trust  fund,  known  to  be  such  by  the  bank,  the  cestui  que  trust 
can  follow  that  fund,  and,  on  refusal  of  bank  to  pay,  maintain  an  action 
against  the  banlt."  Id.  The  executors  were  bound  to  distribute  the  estate, 
and  it  would  appear  from  the  authorities  that,  as  soon  as  they  apportioned  the 
respective  shares  of  the  legatees,  such  shares  became  vested  in  the  legatees, 
and  the  executors  were  thereupon  divested  of  any  title  therein.  The  judg- 
ment debtor's  title  to  his  apportioned  share  did  not  vest  in  him  by  virtue  of 
the  check,  but  by  virtue  of  the  will.  It  is  true,  he  would  not  be  entitled  to 
possession  until  the  same  was  set  apart;  but  when  the  apportionment  by  the 
executors  was  made,  and  his  share  was  fixed  and  identified,  he  was  entiUed 
to  its  possession.  The  check  drawn  by  the  executor  to  the  order  of  the  judg- 
ment debtor,  while  of  itself  it  conferred  no  right  of  action,  yet,  in  view  of  the 
receiver's  prior  claim,  and  the  grounds  thereof,  that  additional  evidence  should 
have  put  the  bank  upon  inquiry,  which  would  have  resulted  in  showing  that 
the  receiver's  claim  was  not  entirely  groundless.  If  I  am  correct  in  my  con- 
clusion that,  to  the  extent  of  his  share  when  apportioned,  the  fund  in  the  ao- 
count  in  the  bank  belonged  to  the  judgment  debtor,  the  same  vested  in  the 
receiver,  and  the  bank,  having  received  notice,  should  not,  after  such  notiee 
and  demand,  have  paid  the  same  over  to  any  one  other  than  plaintiff.  The 
bank  was  in  no  perilous  position.  The  law  affords  ample  protection,  and  sug- 
gests a  means  by  which,  if  it  choose,  it  could  relieve  Itself  from  any  liability. 
Instead  of  paying  out  the  money  after  demand  and  notice,  it  could  have  re- 
tained the  same  or  deposited  it  in  court,  and  been  entirely  released.    It  would 
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seem  as  though  the  right  of  interpleader  was  intended  for  just  such  a  case. 
The  bank  was  not  call^  upon  to  determine  who  was  entitled  to  this  fund, 
and  it  could  have  relieved  itself  of  any  responsibility  in  the  manner  above  in- 
dicated; but,  having  undertaken  to  determine  the  question  with  a  knowledge 
of  the  facts,  and  after  due  notice,  if  it  has  reached  a  wrong  conclusion  it  must 
assume  the  responsibility.  Upon  the  facts  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  against  the  defendant. 


Mater  «.  American  Ins.  Go.  of  Boston. 
(City  C<mrt  of  New  Forlc,  Oeneral  Term,    September  10, 1888.) 

IXBUBAHOB—PaTHEITT  of  LoSS^-DOUBLS  iKSUBAirOB— Ck)NTBIBUTIOK. 

In  apportioninf^  the  liabilitieB  of  8^;>arate  insuranoe  companies  on  property  which 
was  insured  by  itself  in  one  company,  and  also  was  insured  toflretner  with  other 
prox>eny,  also  oamaged,  for  an  entire  sum  in  another  company,  the  contract  of  in- 
surance being  that  the  insurers  should  not  be  liable  for  a  greater  proportion  of  loss 
upon  any  property  than  the  sum  insured  in  each  polipy  bears  to  the  whole  sum  in- 
sured, the  proper  rule  is  as  follows :  the  joint  insuranoe  should  be  distributed  among 
the  parcels  damaged  in  the  proportion  that  such  sum  bears  to  the  whole  damage 
sustained  in  each  parcel.  Their  loss  on  the  parcel  doubly  insured  should  be  borne 
in  the  proportion  which  the  portion  of  the  joint  insturance  thus  appUcable  thereto, 
and  the  specific  insurance,  as  a  whole,  bear  respecUYely  to  the  loss  separately  in- 
curred on  such  parcel. 

On  motion  for  a  new  trial,  heard  in  the  first  instance,  at  general  term,  upon 
tbe  exceptions  taken  by  the  defendant  at  the  trial. 
Argued  before  Browne,  Ehrlioh,  and  McGown,  JJ. 
T.  &.  Barry,  for  appellant.     George  W,  Stephens,  for  respondent. 

Browne,  J.  The  action  was  brought  on  a  policy  of  insurance  issued  by 
the  defendants  (which  insured  the  plaintiff  against  loss  or  damage  by  fire  in 
an  amount  not  exceeding  $2,000,  on  merchandise  contained  in  the  basement 
and  on  the  first  floor  of  No.  100  Fulton  street.  New  York  city)  to  recover 
the  sum  of  $823.70  as  the  proportion  of  the  loss  alleged  to  be  properly  recov- 
erable from  the  defendants.  The  plaintiff  had  additional  insurances  in  other 
companies  at  the  same  time,  to  the  amount  of  64,000,  limited  to  the  same 
property,  and  to  the  further  amount  of  $11,500,  also  covering  the  same  prop- 
erty, jointly  with  other  property  on  the  third  floor  of  the  same  building;  be« 
sides  which  there  was  a  further  insurance  to  the  extent  of  $5,000,  limited  to 
tbe  third-floor  property.  A  fire,  which  broke  out  on  the  third  floor  of  the 
building  in  question,  occasioned  a  loss  of  $12,015.53  on  that  floor,  and  a  dam- 
age by  water  to  property  on  the  first  floor,  covered  by  defendants'  policy  to 
the  amount  of  $1,181.19.  By  reason  of  a  clause  in  defendants'  policy,  pro- 
viding as  follows:  ''This  company  shall  not  be  liable  for  a  greater  proportion 
of  any  loss  sustained  by  the  assured  upon  any  property  described  in  this  pol- 
icy than  tbe  sum  hereby  insured  thereon  bears  to  the  whole  sum  insured 
tiiereon,  whether  such  other  insurance  be  by  policies,  specific  or  otherwise,  or 
whether  prior  or  subsequent  to  this  insurance,  or  whether  such  other  insur- 
ance be  valid  or  not,  and  without  reference  to  the  solvency  of  other  insuring 
companies.  In  case  there  shall  be  insurance  under  specific  policies  or  under 
general  policies  embracing  any  subject  or  subjects  insured  herein,  this  policy 
shall  be  liable  for  the  loss  on  any  or  all  such  subjects  only  in  proportion  as 
the  amount  or  amounts  so  insured  herein  shall  bear  to  the  sum  of  all  the  in- 
surances, genei'al  or  specific,  which  may  include  the  said  subject  or  subjects," 
—the  defendants  maintain  that  they  are  liable  only  for  20-175  of  the  first- 
floor  damage;  basing  their  contention  on  the  fact  that  their  policy  was  for 
$2,000;  that  there  were  two  other  policies  on  the  same  identical  property  for 
$4,000  more,  making  $6,000;  and  that  the  $11,500  of  insurance  lointly  cov- 
ering the  first  and  third  floor  properties  was  applicable  to  its  full  extent  to 
tbe  first-floor  damage,  irrespective  of  what  it  was  additionally  liable  for  by 
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reason  of  the  third-floor  loss.  In  other  words,  that  there  was  $17,500  of  in- 
surance to  contribute  ratably  to  the  first-floor  damage.  On  the  other  hand, 
the  plaintiff's  calculation  of  the  proportion  of  the  damage  for  which  the  de- 
fendants are  liable,  is  based  upon  the  decision  of  the  arbitration  committee  of 
the  board  of  fire  underwriters,  which  was  accepted  as  the  basis  of  settlement 
by  all  the  other  Insurance  companies  involved,  and  which,  in  brief,  is  this: 
The  third-floor  loss,  to  which  defendants*  policy  did  not  apply,  but  which  was 
covered  by  the  911,500  joint  insurance,  amounted  to  (^12,015.53,  which,  added 
to  the  damage  caused  by  water  on  the  first  floor,  gives  $13,146.72  as  the  total 
loss  sustained  by  plaintiff.  The  damage  on  the  first  floor  equals  8.6  per  cent, 
of  the  plaintiff's  entire  loss,  and  that  on  the  third  floor  (to  which  the  Sll,500 
joint  insurance  must  contribute)  equals  91.4  per  cent,  of  the  entire  loss. 
The  $11,500  joint  insurance  is,  therefore,  liable  to  contribute  its  pro  rata 
share  as  follows:  91.4  per  cent,  of  $11,500  for  the  third-floor  loss  equals  $10«- 
511;  8.6  per  cent,  of  $11,500  for  the  first-floor  damage  equals  $989;  total, 
$11,500.  The  joint  insurance  must  therefore  be  apportioned  as  follows,  so 
that  a  corresponding  percentage  of  it  will  be  applicable  to  the  first  floor  dam- 
age; namely,  8.6  per  cent,  of  $11,500  is  equal  to  $989;  add  to  the  defendants* 
policy,  which  was  exclusively  upon  the  damaged  property,  $2,000;  also  add 
the  other  specific  insurances  upon  the  same,  $4,000;  making  total  insurances 
on  first  floor  $6,989;  which  are  to  contribute  to  the  damage  involved,  which 
would  make  defendant  liable  for  2000-6989  of  $1,181.19,«=$323.70.  Upon 
the  trial  the  court  directed  the  jury  to  render  a  verdict  for  $3^.70  accord- 
ingly, (which,  with  interest,  amounted  to  $338.70,)  to  which  direction  the  de- 
fendant excepted.  The  defendants^  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  general  term,  and  entry  of  judgment  upon  the  verdict 
suspended  ad  interim.    In  this  form  the  matter  comes  before  us. 

There  is  no  dispute  as  to  the  amount  of  loss  suffered  by  plaintiff  on  the  first 
and  third  floors;  the  question  simply  turning  on  the  mode  of  adjusting  this 
loss,  there  being  overinsurance.  The  contract  of  insurance  is  one  of  indem- 
nity, intended  to  protect  the  insured  from  loss  to  the  amount  of  the  risk  as- 
sumed, whether  it  be  on  one  or  several  policies.  The  above-cited  provision  in 
defendant's  policy,  limiting  its  liability  to  a  share  of  the  loss  proportionate  to 
the  amount  of  all  the  policies,  was  not  intended  to  impair  the  plaintiff's  right 
to  full  indemnity  under  the  defendant's  policy,  but  to  ascertain  the  amount 
of  its  liability,  subject  to  that  right,  by  an  apportionment  of  the  loss  among 
such  of  the  insurers  of  the  same  goods  as  by  the  terms  of  their  contracts 
should  stand  in  the  relation  of  co-sureties  for  any  loss  upon  them.  To  estab- 
lish that  relation,  the  policies  should  cover  distinct  and  specific  risks  on  the 
same  subject,  and  in  that  sense  constitute  a  double  insurance,  upon  which, 
without  the  covenant  in  question,  the  liabilities  of  the  several  insurers,  ex- 
cept as  to  the  differences  in  the  amounts  underwritten,  would  be  identical, 
and  their  right  to  contribution  reciprocal.  Insurance  Co,  v.  Loney^  20  M<L 
20,  37.  The  right  to  contribution  is  based  upon  the  concurrence  of  the  poli- 
cies, and  the  necessary  incident  of  its  existence  is  that  the  several  insurers 
should  be  bound  with  equal  certainty,  and  in  the  same  sense,  for  the  same 
loss.  Lucas  V.  Insurance  Co,,  6  Cow.  635;  Ang.  Ins.  134,  135.  As  it  does 
not  appear  from  the  evidence  that  any  of  the  other  policies  were  produced  on 
the  trial,  it  must  be  assumed  for  the  purposes  of  this  appeal  that  they  all  con- 
tained the  same  covenant  as  to  coutribution  as  the  policy  issued  by  defend- 
ants did,  so  that  aU  the  companies  stood  on  an  equality  in  this  respect.  If  the 
other  policies  did  not  contain  the  same  covenant,  the  onus  or  burden  of  proof 
to  show  the  variance  was  upon  the  defendants.  Lucas  v.  Insurance  Co., 
supra.  The  rule  laid  down  in  2  Phil.  Ins.  p.  56,  No.  1263a,  was  cited  with 
approval  in  Ogden  v.  Insurance  Co,,  50  N.  Y.  388,  and  is,  in  substance,  that 
for  the  purpose  of  apportioning  the  loss  in  case  of  overinsurance,  where  sev- 
eral parcels  are  insured  together  by  one  policy  for  an  entire  sum,  and  one  of 
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the  parcels  Jb  iasured  separately  by  another  poli<7;  the  Bum  insured  by  the 
first^meiitioDed  policy  is  to  be  dlBtrlbuted  among  the  several  parcels  in  the 
proportion  which  the  sum  insured  by  that  policy  bears  to  the  total  value  of  all  the 
parcels.  So  here  the911,500  joint  insurance  was  properiy  distributable  among 
the  seyeral  parcels  damaged,  in  the  proportion  that  sum  bore  to  the  total  value 
of  the  whole  damage  sustained,  to- wit,  8.6  per  cent,  to  the  first  floor,  and  91.4 
to  the  third  floor.  In  thusapportiooing  the  Bum  insured  by  that  policy,  there 
was  nothing  inconsistent  with  nor  antagonistic  to  the  contribution  clause  con- 
tained in  defendants'  policy.  In  ascertaining  for  what  proportion  of  the  first- 
floor  damage  the  defendants  were  Uable,  the  amount  of  all  the  insurances, 
general  or  specific,  which  may  include  the  said  subject  or  subjects,  was  reck- 
oned in  the  process  of  computation;  the  additional  iH,OQO  of  specific  insur- 
ance being  taken  at  its  face  amount,  and  the  •11,500  joint  insurance  at  the 
full  amount  for  which  it  was  liable  to  contribute  to  that  damage,  to-wit, 
•969.  That  was  all  the  insurance  on  that  floor  in  any  way  applicable  to  the 
loes  sustained  by  plaintiff.  The  residue  qt  the  $11,500  joint  insurance  was 
solely  applicable  to  the  greater  loss  sustained  on  the  third  floor.  If  the  de- 
fendants' contention  is  right, — that  the  whole  $11,500  joint  insurance  was 
applicable  to  the  first  floor,  regardless  of  the  loss  occurring  on  the  third  floor, 
— ^it  would  have  led  to  this  result  had  the  loss  of  $13,000  sustained  by  plain- 
tiff been  equally  divided  between  the  two  floors;  that  is  to  say,  $6, 500  on  each 
floor.  In  that  case,  according  to  defendants'  view,  the  joint  insurance  would 
have  been  liable  to  contribute  its  full  proportion  of  $11,500  to  the  first  fioor, 
instead  of  only  to  the  extent  of  one-half;  and  as  the  $5,000  specific  insurance 
policy  on  the  third  floor  contained  a  like  provision,  the  joint  insurance  would 
have  also  been  liable  to  contribute  its  full  proportian  of  $11,500  to  make  good 
that  losB.  The  true  mode  of  adjustment  would  be  to  apply  50  per  cent,  of  the 
joint  insurance  to  each  floor.  The  rule  was  sanctioned  in  Haley  v.  Ifisur- 
ance  Co.,  1  Allen,  536;  Angelrodt  v.  Infuranoe  Ca.,  31  Mo.  593;  Cromie  v. 
Ifuurance  Co.,  15  B.  Mon.  432.  The  exceptions  must  be  overruled,  and  judg- 
ment ordered  for  the  plaintiff  on  the  verdict,  with  costs. 

Ehblich  and  MoGown,  JJ.,  concur* 


CoNLEY  ©.  Forty-Second  St.,  M.  &  St  N.  A.  By.  Co. 
{Superiofr  Cowrt  of  New  York  City,  Oenerdt  Term.    June  20, 1888.) 

1.  HoRsa  ASD  Stbbbt  Bailboabs— Carbisrs—Contbibutobt  NsoLiasNOB— Alight- 
iKO  FBOM  Cab  nf  Motion—Ikstbuctions. 

In  an  aotion  for  injuries  received  in  alighting  from  a  street  oar,  plaintiff  testified 
that  she  rang  the  bell,  and  after  the  car  stopped,  before  she  had  stepped  from  the 
platform,  it  suddenly  started  again,  and  she  was  thrown  violently  on  her  faoe, 
suBtaining  severe  injuries.  Certain  witnesses,  who  were  connected  with  the  de- 
fendant company,  testified  that  plaintiff  had  said  since  the  acoident  that  she  alighted 
wbile  the  car  waa  in  motion,  ana  was  thus  injured.  Held,  that  a  charge  that,  even 
if  the  jurv  found  that  plaintiff  left  the  car  before  it  was  still,  yet  it  was  a  question 
of  fact  whether  plaintrff  was  guilty  of  contributory  negligence,  and  if  not,  and  de- 
fendant was  goilty  of  negligence,  plaintiff  might  recover,  was  not  reversible  error. 

&  Samb. 

Nor  was  it  error  for  the  court  to  refuse  to  charse  that  it  is  negligence  per  ae  for 
a  person  to  get  off  a  car  while  it  is  in  motion,  or  tnat,  if  the  injuries  were  the  result 
of  a  mere  accident,  then  the  defendant  was  not  liable. 

Appeal  from  jury  term;  Charles  H;.  Truax,  Judge. 

This  was  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff 
through  the  alleged  negligent  act  of  the  driver  of  the  defendant  in  starting 
the  street  car  on  which  she  was  a  passenger  after  the  car  bad  stopped*  and 
}u8t  as  she  was  in  the  act  of  alighting,  and  thereby  throwing  her  from  the 
car  to  the  pavement.  Plaintiff  was  the  only  witness  in  her  own  behalf  as  to 
the  manner  in  which  the  accident  occurred.    Defendant  introduced  witnesses, 
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who  were  officers  of  the  defendant  eompany  or  otherwise  connected  with  it, 
and  who  testified  that  plaintiff  had  said  that  she  alighted  from  the  car  before 
it  had  stopped,  and  was  thas  injured.  The  court  charged  the  Juiy,  among 
other  things,  that,  even  If  they  found  that  plaintiff  left  the  ear  before  it  came 
to  a  stand-still,  still  it  was  a  question  of  fact  for  the  Jury  whether  she  was 
guilty  of  contributory  negligence  or  not;  and  if  they  f6and  that  she  was  not 
thus  guilty,  assuming  that  the  car  was  moYlng  slowly,  and  that  the  defend- 
ant was  guilty  of  negligence,  then  the  plaintiff  was  entitled  to  a  verdict.  To 
this  portion  of  the  charge  defendant  excepted.  Also,  the  court  refused  to 
charge,  as  requested  by  defendant,  that  it  was  negligence  per  se  for  a  person 
to  get  off  a  car  while  it  is  in  motion,  and  that  if  the  injuries  of  which  the 
plaintiff  complained  were  the  result  of  a  mere  accident,  defendant  was  not 
liable.  Plaintiff  recovered  judgment  for  82,000,  and  costs.  Defendant  ap- 
peals. 

Argued  before  Sedgwick,  0.  J.,  and  Freedman,  J. 

William  C.  Trull,  for  appellant.    Herbert  W,  Qrindal,  for  respondent. 

Feb  Curiam.    Judgment  and  order  affirmed,  with  costs.    No  opinion. 


LAHBY  0.  KORTRIGHT  et  ol. 

Marshall  e.  Same. 
(Superior  C&urt  of  New  York  CUy^  SpedaX  Term.    Augast  98, 1888.) 

FOWBBS— 'tKSTAMBNTAKT  PoWBRS-^RlOHT  TO  BXSBOISB. 

A  power  of  sale  of  certain  land»  was  given  by  will  to  certain  trostees,  who  r&- 
fusea  to  serve,  and  thereupon  a  petition  was  submitted  to  the  court,  praying  that 
certain  persons  be  appointed  "to hold  the  share  set  apart  by  commissioners  in  par- 
tition for  the  benefit  of  said  S.  and  L.,  and  to  be  held  in  trust  for  their  benefit, " 
such  being  the  share  which  the  will  authorised  to  be  sold.  Heldt  that  an  order  of 
the  court  appointing  "such  trustee"  did  not  confer  upon  them  the  power  of  sale, 
which  the  original  trustees  would  have  possessed  had  they  qualified. 

On  application  to  set  aside  a  sale  of  land.  Trial  by  the  court.  Two  ac- 
tions, one  by  Francis  Lahey  against  Gouverneur  Kortright  and  Lawrence  M. 
Kortright,  and  the  other  by  James  Marshall  against  the  same  defendants,  to 
recover  back  moneys  paid  on  account  of  the  purchase  price  of  certain  parcels 
of  real  estate  at  a  sale  in  partition  of  the  estate  of  Nicholas  G.  Kortright. 
Edward  Mintum  and  George  W.  Blunt  were  named  as  trustees  nnder  the 
will  of  Nicholas  G.  Koi-tright,  with  power  of  sale.  They  having  renounced 
the  right  to  serve,  the  defendants,  after  an  interval  of  several  years, 'were  ap- 
pointed trustees  by  the  supreme  court.  The  plaintiffs  claimed  that  no  power 
was  given  them  to  sell  real  estate,  and  that  the  title  was  therefore  defective. 

/.  F.  Malcolm,  for  plaintiff.    Piatt  4&  Boijoers,  for  defendants. 

Freedman,  J.  Assuming  that  the  power  of  sale  given  by  the  will  was  an 
imperative  and  general  power  in  trust,  which,  although  discretionary  as  to 
the  time  of  execution,  could,  on  the  death,  removal,  resignation,  or  refusal 
to  act  of  the  trustees,  be  conferred  by  the  supreme  court  on  a  trustee  ap- 
pointed by  that  court  to  carry  out  the  trusts  created  by  the  will,  the  question 
still  remains  whether  the  supreme  court  really  did  confer  the  power.  If  it 
was  conferred,  it  must  be  found  in  the  order  of  appointment,  for  a  trustee  so 
appointed  takes  all  his  power  from  the  order  of  his  appointment.  In  Kort- 
right, trustee,  etc.,  against  Storminger,  which  was  a  case  submitted  on  an 
agreed  state  of  facts,  the  case  as  submitted  to  the  general  term  of  the  supreme 
court  showed  that  by  an  order  duly  made  and  entei'ed  a  new  trustee  had  been 
duly  appointed  to  hold  a  certain  share  of  the  estate,  with  all  the  powers  and 
authority  given  to  the  trustees  by  the  provisions  of  the  wiH.  But  the  order 
of  his  appointment  was  not  set  forth.    Under  that  broad  admission  it  coohl 
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well  be  held,  as  it  was  held,  that  he  possessed  all  the  powers  to  sell  which 
were  possessed  by  the  original  trustees. 

In  the  case  before  me  the  orders  appointing  Qoovemeur  Eortright  and  Law- 
rence M.  Kortright  as  trustees  were  put  in  evidence,  and  thej  fail  to  show 
that  any  power  of  sale  ¥ras  conferred  by  the  court  upon  either  of  said  trustees. 
The  order  appointing  Ctonyemeur  Kortright  shows  that  Sarah  A.  Taylor  and 
LAwrence  M.  Kortright  had  petitioned  for  his  appointment  as  trustee  "to 
bold  the  share  set  apart  by  commissioners  in  partition  for  the  benefit  of  said 
Sarah  A.  Taylor  and  Lawrence  M.  Kortright,  and  to  be  held  in  trust  for  their 
benefit;"  and  that  thereupon  it  was  ordered  that  he  be  appointed  "such  trus- 
tee." The  order  appointing  Lawrence  M.  Kortright  was  made  on  the  peti« 
tion  of  Ctouverneur  Kortright,  praying  that  Lawrence  M.  Kortright  be  ap- 
pointed trustee  to  hold  his  (Gouverneur  K.'s)  share,  and  by  it  he  is  appointed 
**such  trustee."  Now,  it  may  be  conceded  that,  under  the  decisions  of  Clark 
V.  Crego,  51  N.  Y.  646,  and  Farrar  v.  MoCue,  89  N.  Y.  139,  it  was  not  nec- 
essaiy  for  the  supreme  court  to  expressly  confer  the  power  of  sale  on  the  new 
trustees.  Their  general  appointment  in  place  of  the  former  trustees  would 
have  carried  with  it  all  the  powers  vested  in  the  former  trustees.  But  the  two 
orders  above  referred  to  did  not  appoint  generally,  but  specially,  and  for  that 
reason  they  did  not  by  implication  confer  the  power  of  sale.  The  foregoing 
considerations  entitle  the  plaintiffs  to  judgment.  Findings  and  judgment  to 
be  settled  on  notice. 


Kley  e.  HEAiiEY  et  al. 
(Ccmmon  Pleas  of  New  York  City  and  Counby,  Special  Term,    July  16, 1888.) 

WiTNBW— Attbvdancb  akd  Fexs— Imfbachino  Witnssses. 

Thirty-three  witnesses  were  summoned  by  defendant  to  impeach  plaintifF^s  char- 
acter, some  of  whom  were  police  officers,  to  whom  plaintiff  was  known  as  an  of- 
fender against  the  law,  ana  none  of  the  witnesses  were  examined,  the  oomplaiot 
having  been  dismissed  as  not  setting  out  a  cause  of  action.  Held,  that  the  fees  of 
only  ove  of  such  witnesses  would  be  taxed  with  the  costs,  even  though  they  were 
Bummoned  in  the  best  of  faith. 

Appeal  from  clerk's  taxation  of  costs. 

Plaintiff's  complaint  was  dismissed  at  the  trial.  The  cause  had  previously 
been  partially  tried  before  a  referee,  who  died  before  its  final  submission. 
The  clerk  disallowed  defendant  a  trial  fee  before  the  referee,  and  also  the 
fees  of  33  witnesses  who  were  duly  subpoenaed,  and  whose  fees  had  been  paid, 
and  who  would  have  been  called  to  impeach  the  plaintiff,  or  her  supposed 
witnesses,  if  the  trial  had  proceeded. 

Charleg  G,  Cronin  and  /.  A.  Kamping,  for  plaintiff.  John  B.  Mayo,  for 
defendants. 

Van  HonsEN,  J  Two  trial  fees  should  be  allowed.  The  court  exercises  a 
control  over  suttors  to  the  extent  of  preventing  the  abuse  of  a  legal  right. 
Ordinarily  the  court  will  not  interfere  where  a  litigant  has  subpoenaed  any 
number  of  witnesses  that  he  honestly  believes  necessary  to  maintain  the  issue 
on  his  side.  But  there  are  cases  in  which  the  control  of  the  court  is  indis- 
pensable if  oppression  is  to  be  prevented.  In  Irwin  v.  Deyo,  2  Wend.  285, 
where  40  witnesses  were  subpoenaed  to  support  general  character  in  an  ac- 
tion Gt  slander,  they  all  attended,  but  only  2  were  sworn,  and  the  court  re- 
fused to  allow  the  taxation  of  more  than  10.  In  the  case  before  me  33  wit- 
nesses were  subpoenaed  to  impeach  the  plaintiff's  character.  None  of  them 
were  examined^  for  the  complaint  was  dismissed,  at  the  opening  of  the  trial, 
on  the  ground  that  it  did  not  set  out  a  cause  of  action.  From  the  argument 
before  me  it  appears  that  some  of  the  witnesses  were  police  officers,  to  whom 
the  plaintiff  was  known  as  an  offender  against  the  law.  It  could  not  have 
been  necessary  to  subpoena  so  many  witnesses,  for  no  court  would  have 
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wasted  its  time  in  listening  to  the  eicamination  of  such  a  multitude.  In  few 
cases  will  the  court  permit  more  than  five  or  six  impeaching  witnesses  to  be 
called  on>  either  side.  Note  to  section  461,  1  Greenl.  Ev.;  BUaell  v.  Cornell^ 
24  Wend.  354.  Even  where  witnesses  are  offered  to.  prove  a  principal  fact, 
the  court  may,  in  the  exercise  of  a  wise  discretion,  limit  the  number  to  be  ex- 
amined. AntTiony  v.  Smith,  4  Bosw.  503;  1  Whart.  Ev.  §  505.  These  rales 
are  so  well  settled  that  a  disregard  of  them  cannot  be  permitted,  even  though 
the  attorney  for  the  defendant,  in  the  best  of  faith,  supposed  that  83  wit- 
nesses might  be  examined  to  impeach  the  plaintiff's  general  character.  I 
cannot  allow  the  fees  of  more  than  five  to  be  taxed.  The  clerk  will  proceed 
in  conformity  to  these  views. 


Strometeb  o.  Combes. 
(Common  Pleas  of  New  Yhrk  City  and  CourOUy  Special  Term.    September  18,  ISSa.) 

1.  Ck>ItPOBATION»— OFTICSBS — ^MlSCONDUOT— ACTIOH  BT  StOOKHOLDBB. 

A  stockholder  cannot  sue  an  officer  of  a  corporation  fbr  injury  to  corporatioii 
property,  caused  by  the  latter^s  misfeasance  in  office,  unless  the  oorporation  re* 
fuses  to  sue,  and  in  that  case  the  corporation  must  be  made  a  party  defendant. 
Code  Civil  Proc.  N.  Y.  $  468,  providing  that  the  court  may  determine  the  con- 
troversy, as  between  the  parties  before  it,  where  it  can  do  so  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights,  does  not  apply  to  such  an  action. 
Nor  does  section  1782,  allowhig  a  creditor,  trustee,  director,  manager,  or  other  of- 
ficer of  a  corporation,  having  general  superintendence  of  its  concerns,  to  bring  an 
action  against  the  officers  to  set  aside  an  alienation  of  corporation  property  made 
by  them  contrary  to  law,  or  foreign  to  the  business  of  the  corporation,  apply  to  a 
stockholder. 
3.  Sams— Action  or  Tobt. 

That  the  action  is  in  tort  against  an  officer  who  acted  solely  on  his  own  respon- 
sibility in  alienating  corporation  property,  and  signed  the  instrument  of  alienation 
individually,  and  not  as  trustee,  ooes  not  alter  the  rule,  as  whatever  damage  plain- 
tiff sustained  was  caused  by  defendant  acting  in  an  official  capacity,  and  if  he  was 
not  acting  in  an  official  capacity  his  act  was  nugatory. 

Demurrer  to  complaint. 

Action  by  Indiana  Y  Strom  eyer  against  R.  Carman  Combes  for  damages 
for  alleged  fraudulent  and  illegal  disposition  of  plaintiff's  rights  and  interest 
as  a  stockholder  in  the  Pennsylvania  &  Western  Railroad  Company.  The 
Code  of  Civil  Procedure,  g  1782,  provides  that  an  action  may  be  bronght,  as 
prescribed  in  the  preceding  section*  against  the  trustees  or  other  officers  of 
a  corporation,  among  other  things  to  set  aside  an  alienation  of  property  by  the 
trustees  or  officers  contrary  to  a  provision  of  law,  or  for  a  purpose  foreign 
to  the  lawful  business  and  objects  of  the  corporation,  '*by  a  creditor  of  the 
corporation,  or  by  a  trustee,  director,  manager,  or  other  officer  of  the  corpo- 
ration, having  a  general  superintendence  of  its  concerns.  **  Section  452  of  the 
Ckxle  provides:  **The  court  may  determine  the  controversy,  as  between  the 
parties  before  it,  where  it  can  do  so  without  prejudice  to  tlie  rights  of  others, 
or  by  saving  their  rights;  but  where  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of  other  parties,  the  oourt  must  di- 
rect them  to  be  brought  in." 

JS.  F,  Bidlardt  for  demurrer.    Geo.  P.  Hotoe,  opposed, 

Larrbmobe,  C.  J.  The  complaint  alleges  as  follows:  That  in  May,  1882, 
the  plaintiff  was,  and  now  is.  the  sole  owner  of  400  shares  of  capital  stock  of 
the  Pennsylvania  &  Western  Railroad  Company,  of  which  R.  Carman  Combes 
was  president;  that  an  agreement  was  made  May  18,  1882,  by  Combes  in  his 
own  right  and  as  attorney  in  fact  for  certain  of  the  stockholders,  with  one  S. 
R.  Peale,  which  recited  a  previous  contract  of  January  7,  1882,  with  John  C. 
Campbell,  to  construct  and  equip  70  miles  of  said  road,  and  that  Campbell  had 
assigned  his  interest  in  the  contract  to  the  Fnwklin  Improvement  Company; 
that  the  parties  of  the  first  part  to  the  agreement  of  May  18,  1882,  owned  a 
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majority  of  tbe  stock  of  both  companies,  whioh  they  agreed  to  ocmvey  to  Peale 
free  from  all  debts  or  incumbranoeB,  and  also  agreed  to  deposit  with  the  Cen- 
tral Trust  Company  of  New  York  certificates  of  shares  of  the  capital  stock  of 
both  corporations,  accompanied  by  an  assignment  of  the  same  to  Peale,  with 
all  muniments  oi  ownership,  to  be  held  by  said  trust  company  in  escrow,  and 
to  be  delivered  to  Peale  when  he  had  complied  with  the  terms  of  his  contract; 
that  the  contract  with  Campbell  was  to  be  rescinded  at  the  option  of  Peale. 
Tbe  obligation  of  Peale  under  this  contract  was  mainly  the  payment,  upon 
the  completion  of  the  road,  in  money  and  in  first  mortgage  bonds  of  the  Penn- 
sylvania A  Western  BaHroad  Company,  to  tbe  parties  entitled  thereto,  the 
amounts  to  which  they  were  respectively  entitled  under  such  contract.  Tbe 
complaint  further  alleges  that  plaintiff's  interest  in  the  Pennsylvania  &  West- 
em  Kailroad  Company  under  said  contract  is  of  the  value  of  $28,040.50;  that 
on  August  7,  1882,  the  defendant,  without  the  knowledge,  consent,  or  author- 
ity of  the  plaintiff  and  the  stockholders  of  the  company,  falsely  and  fraudu- 
lently entered  into  an  agreement  with  Peale,  whereby  said  contract  of  May 
18, 1882,  was  rendered  null  and  void,  and  the  plaintiff  thereby  was  deprived 
of  and  prevented  from  realizing  and  receiving  her  interest  in  the  contract  of 
May  18, 1882.  The  contract  of  August  7,  1882,  the  alleged  ground  of  fraud, 
after  reciting  that  the  counsel  of  P^e  has  doubts  about  the  authority  of  the 
Pennsylvania  &  Western  Bailroad  Company  to  locate  and  construct  its  rail- 
road through  certain  counties  in  Pennsylvania,  and  it  being  desired  to  ju- 
<iicially  determine  that  question,  agreed  that  the  time  for  the  filing  of  the  bond 
of  t;850,000  named  in  the  first  contract  should  be  extended  until  the  question 
in  dispute  should  be  Judicially  decided  in  favor  of  the  Pennsylvania  &  West- 
em  Haihroad  Company ;  that,  as  a  means  for  raising  that  question,  Peale,  and 
jthose  acting  with  him,  might  proceed  under  the  general  railroad  law  of  Pennsyl- 
vania to  lay  out  a  road  upon  a  previously  prescribed  line,  and  there  begin  to  lo- 
cate and  construct  such  road;  and  that  the  Pennsylvania  &  Western  Railroad 
Company  would  proceed  to  construct  its  road  at  a  different  point  upon  such  pre- 
scribed line,  when  the  said  new  organization  might  file  its  bill,  and  challenge 
the  right  of  the  Pennsylvania  &  Western  Bailroad  Company  to  occupy  such 
prescribed  location,  or  to  build  such  railroad.  It  is  also  provided  in  such  later 
agreement  that  if  the  question  of  the  right  of  location  shall  be  adverse  to  the 
Pennsylvania  &  Western  Bailroad  Company,  Peale  shall  still  have  the  option 
of  its  franchise  for  90  days,  and  may  comply  with  the  terms  of  the  foregoing 
contract.  If  he  do  not  so  elect,  "tbe  route  so  occupied,  and  the  papers  and 
aorveys  and  right  of  way  thereof,  shall  be  the  property  of  said  Peale,  and  be 
And  the  said  new^  organization  shall  not  be  disturbed  in  the  occupancy  of  said 
route  by  the  Pennsylvania  A  Western  Bailroad  Company,  and  the  sum  of 
4^,500,  now  in  possession  of  B.  Carman  Combes,  shall  be  retained  by  him  in 
full  compensation  for  the  same."  This  agreement  was  signed  by  Combes  in- 
dividually, and  not  as  president  of  the  company,  or  as  trustee  or  attorney  for 
tbe  stockholders.  The  defendant  demurs  to  the  complaint  upon  the  following 
grounds:  First,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  second,  that  there  is  a  defect  of  parties,  because  the 
Pennsylvania  &,  Western  Bailroad  Company,  mentioned  in  the  complaint,  is 
not  made  either  plaintiff  or  defendant. 

It  is  quite  evident  that  the  preparation  of  the  original  contract  in  contro- 
versy was  not  the  result  of  professional  skill  or  legal  ingenuity.  For"  what 
purpose  the  sum  of  $8,500  was  paid  and  credited  is  quite  mysterious  and  un- 
aatisfactory.  The  pleader,  however,  was  obliged  to  accept  the  statement  of 
the  contracting  parties,  and  resort  must  be  hid  to  the  last  clause  of  the  sup- 
plemental agreement,  set  forth  in  the  complaint,  for  the  information  that  the 
aum  last  mentioned  was  a  payment  on  account  of  the  contract  of  May  8, 1882. 
The  only  claim  asserted  by  plaintiff  in  tbe  complaint  is  in  her  capacity  of 
atockhoider  of  the  Pennsylvania  &  Western  Bailroad  Company.    As  such,  and 
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In  her  own  name,  she  insists  that  the  defendant  is  individnally  liable  for  the 
fraudalent  and  illegal  conversion  and  disposition  of  her  property  by  reason  of 
the  existence  of  the  contract  of  August  7,  1882.  If  that  contract  is  illegal* 
its  invalidity  can  be  shown  when  an  attempt  is  made  to  enforce  it»  or  the 
plaintiff,  and  those  having  a  like  interest,  may,  by  proper  jadicial  proceed- 
ings, procure  its  rescission.  Even  if  the  plaintiff  had  the  legal  right  to  sue 
defendant,  the  mere  allegation  that  the  stock  had  become  valueless  would  not 
be  a  sufficient  averment  of  damage.  It  has  been  held  tiiat  in  a  stockholder's 
action  of  this  character,  the  plaintiff  must  show  damages  sustained  beyond 
the  intrinsic  value  of  the  stock,  which  may  have  been  deteriorated  or  de- 
stroyed by  the  removal  or  destruction  of  the  company's  assets.  But  there  is 
a  more  fundamental  objection  to  this  complaint.  It  has  been  established,  by 
a  long  line  of  authorities,  that  an  action  against  an  officer  of  a  corporation 
for  misappropriation  of  corporation  funds,  or  for  damages  for  waste  or'd^ 
struction  of  corporation  property,  through  misfeasance  in  office  or  yiolation 
of  duty,  must  be  brought  in  the  name  of  the  corporation,  unless  it  refuses* 
and  that  in  case  of  such  refusal  a  stockholder  may  sue,  but  the  corporation 
must  be  made  a  defendant.  Allen  v.  Railroad  Co.,  49  How.  Fr.  14;  Oardb- 
iner  v.  Pollard,  10  Bosw.  674;  Smith  v.  Rathbun,  66  Barb.  402;  Dinsmore 
V.  Railroad  Co.,  46  How.  Pr.  193;  Greaves  v.  Gouge,  54  How.  Pr.  272.  If 
it  be  true  that  some  of  such  decisions  were  made  before  the  enactment  of  sec- 
tion 1782  of  the  Code  of  Civil  Procedure,  I  still  cannot  see  how  the  language 
of  that  section  extends  the  former  rights  of  stockholders.  They  are  not  men. 
tioned  in  it  by  name,  and  as  far  as  it  confers  any  power  for  their  benefit  it 
grants  it  to  an  officer  of  the  corporation,  or  one  having  a  general  superintend- 
ence of  its  concerns,  who  is  to  sue  for  the  general  good  of  all  parties  in  inter- 
est. The  case  at  bar  is  a  stockholder's  action,  and  it  does  not  appear  that  the 
corporation  has  refused  to  bring  it;  nor  has  such  corporation  been  made  a 
party  defendant.  These  are  fatal  defects.  Section  452  of  the  Code  of  Civil 
Procedure  is  not  applicable  to  an  action  of  this  nature,  and  the  authorities  re- 
lied upon  will  not  sustain  it.  In  Hale  v.  Bank,  49  N.  Y.  626,  it  was  held 
that,  under  a  covenant  in  a  lease  that  the  lessors  should  have  a  lien  for  rent 
on  hotel  furniture,  the  plaintiff  might  enforce  an  equitable  lien  upon  the  pro- 
ceeds of  such  property  which  had  been  lost  by  the  wrongful  acts  of  the  de- 
fendant. Penman  v.  Slocum,  41  N.  Y.  53,  decides  that  an  action  may  be 
maintained  upon  an  individual  contract  to  pay  the  plaintiff  and  another  a  cer- 
tain proportion  of  the  proceeds  of  a  sale,  and  that,  in  such  a  case,  the  defend- 
ant must  be  regarded  as  a  qtuisi  trustee,  and  bound  to  respond  in  a  claim  to 
establish  such  trust,  and  declai'e  the  plaintiff's  right.  Wills  v.  Simmands,  8 
Hun,  189,  holds  that  one  partner  may  sue  another  partner  for  a  violation  of 
an  express  covenant  in  the  copartnership  agreement.  In  Hitchcock  v.  Linsly^ 
17  Hun,  556,  it  was  held  that,  the  defendant's  account  as  an  executor  having 
been  passed,  and  it  having  been  adjudged  by  the  surrogate  that  he  had  $14,- 
538.33  for  the  benefit  of  the  plaintiff  and  her  two  infant  sisters,  the  plaintiff 
could  sustain  an  action  for  the  recovery  of  her  one-third  interest  withoat 
joining  her  sistera.  It  would  thus  appear  that  where  an  individual  liability 
has  been  fixed,  by  contract  or  by  operation  of  law,  the  party  in  whose  favor 
such  individual  right  exists  may  enforce  it  irrespective  of  the  rights  of  other 
parlies,  and  this  is  the  evident  intention  of  section  452  of  the  C^de.  In  the 
case  how  under  consideration,  the  plaintiff  has  an  interest  in  common  with 
every  Other  stockholder  of  the  Pennsylvania  &  Western  Railroad  Company, 
against  which  the  alleged  fraud  has  been  perpetrated,  and  the  damages  for 
such  alleged  fraudulent  act,  if  any,  can  only  be  recovered,  according  to  the 
authorities  above  cited,  in  an  action  eitiier  by  the  corporation  or  by  an  officer 
thereof,  or  in  an  action  to  which  the  corporation  is  a  defendant,  if  it  has  re- 
fused to  become  the  plaintiff.  It  is  not  necessary  for  me  to  decide  whether 
section  1782  of  the  Code,  providing  for  an  action  by  an  officer  of  the  coipora- 
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Uon,  supersedes  the  former  rale  established  by  adjudications,  and  providing 
for  such  suit  in  the  name  of  the  corporation  itself,  or  by  a  stockholder,  if  the 
corporation  refuses.  I  may  say*  however,  that  I  cannot  perceive  wherein  the 
statutory  remedy  is  inconsistent  with  the  earlier  common-law  one,  and  why 
they  may  not  both  be  considered  as  still  existing  and  concurrent.  But  under 
neither  rule,  according  to  the  facts  alleged  in  the  complaint,  would  the  plain- 
tiff, as  a  stockholder,  be  authorized  to  maintain  tlito  aetion.  But  plaintiff's 
counsel  further  alleges  that  this  is  an  aetion  in  tort  against  an  individual  act- 
ing solely  on  his  own  responsibility,  because  '^the  supplemental  contract  caus- 
ing plaintiff's  loss  was  signed  by  Combes  individually,  not  even  as  trustee." 
The  answer  to  this  contention  is  very  obvious  and  simple.*  Whatever  dam- 
1^^  of  any  kind  the  plaintiff  sustained  was  occasioned  by  reason  of  defendant's 
acting  in  an  official  capacity.  The  mere  fact  that  he  signed  as  an  individual 
would  not  affect  the  question,  if  in  reality  he  was  a  trustee,  and  had  the 
power  and  intended  to  act  as  such.  This  could  be  shomn  lUiunde.  If  he  was 
not  acting  in  an  official  capacity,  his  act  would  have  been  nugatory,  no  more 
valid  for  any  purpose  than  the  unauthorized  act  of  a  mere  stockholder  or  an 
otter  stranger  to  the  corporation.  If  his  act  was  nugatory,  it  certainly  could 
not  have  been  a  source  of  damage  to  any  person.  Unless,  therefore,  defend- 
ant was  acting  in  an  official  capacity,  no  cause  of  action  exists  against  him, 
and  for  reasons  above  given  plaintiff  cannot  reach  him  in  his  <^eial  capacity 
tinder  the  present  complaint.  The  demurrer  is  sustained,  and  the  defendant 
ia  entitled  to  judgment  thereon,  with  costs,  with  leave,  however,  to  the  plain- 
tiff to  amend  on  payment  of  costs. 


Plass  et  ah  v.  Housman  et  al. 
(Supreme  Court,  Qenerdl  Term,  Third  I>epartiment.    July  2, 1888.) 

1.  CORPOBATIONSf-StOCKHQLDSBS— iHPIVIDUAIi   LlABIUTT— CbBTIFIOATB   OF  PAIZ>*IXp 

Stock. 

Under  Laws  N.  T.  1848,  c.  40,  S 10,  providing  that  stookholders  of  a  corporation 
shall  be  liable  to  its  creditors  to  an  amount  equal  to  the  amount  of  their  stock  until 
the  entire  capital  stock  is  paid  in,  and  a  certificate  thereof  made  and  recorded  as 

Sresoribed  in  section  11,  which  requires  the  certificate  to  be  verified  by  the  presi- 
ent  and  a  majority  of  the  trustees,  and  recorded  in  the  county  clerk's  office  within 
80  days  after  payment  of  the  last  installment  of  the  capital  stock,  failure  to  make 
and  record  such  certificate  within  the  required  time  renders  the  stockholders  indi- 
vidually liable  to  corporation  creditors,  though  the  entire  oapLtal  stock  has  been 
paid  in. 

2.  Bamb— Dissolution— Failube  to  Filb  Cebtipioatb. 

Laws  N.  T.  1885,  §  10,  declaring  that  a  corporation  shall  be  dissolved  unless  its 
capital  stock  is  paid  in  within  two  years  after  its  incorporation,  applies  only  to  the 
payment  of  the  stock,  and  does  not  require  auoh  oerUficate  to  be  filed  within  the 
two  years. 

Appeal  from  special  term,  Columbia  county;  Edwards,  Justice. 

Action  by  Herman  Plass  and  others  against  Charles  H.  Housman  and  oth* 
era,  stockholders  of  the  Citizens*  Knitting  Company,  to  enforce  a  personal 
liability  against  them  for  a  debt  due  plaintiffs  from  the  company.  There  was 
a  demurrer  to  the  complaint,  which  was  overruled,  and  defendants  appeal. 
Thec^inion  of  the  court,  at  special  term,  by  Edwards,  J.,  was  as  follows: 

''This  aetion  is  brought  against  the  defendants,  as  stockholders  of  the  Clt- 
issens' Knitting  Company,  to  enforce  a  persona]  liability  against  them,  under  sec- 
tions 10  and  11  of  chapter  40  of  the  Laws  of  1848.  The  complaint  alleges  that 
the  Citizens'  Knitting  Company  was  duly  incorporated  in  1883,  under  the  gen- 
eral manufacturing  act  of  1848,  and  was  located  and  doing  business  in  Yalatie, 
K.  Y.,  from  1883  to  October,  1887;  that  on  oraf  ter  June  1, 1886,  the  plaintifEs, 
as  copartners,  sold  and  delivered  coal  to  the  said  company  of  the  value  and  at 
the  agreed  price  of  $944.63,  which  became  due  on  December  1, 1886,  and  also 
paid  and  expended  for  said  company,  and  at  its  request,  since  October  15, 
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1886,  tSLSO;  that  on  October  15, 1887,  the  plaintiffs  oommenoed  an  action 
against  the  said  company  for  this  claim,  and  jadgment  thereon  was  duly  ob- 
tained on  November  80, 1887,  upon  which  an  execution  was  duly  issued  and  re- 
turned unsatisfied.  It  also  alleges  '  that  the  president  and  a  majority  of  the 
trustees  of  the  said  Citizens'  Knitting  Company  did  not  within  80  days  after 
the  payment  of  the  last  installment  of  its  capital  stock  make  a  certificate  stat- 
ing the  amount  of  capital  fixed  and  limited  by  said  company  and  paid  in« 
signed  and  sworn  to  by  the  president  and  a  majority  of  the  trustees  of  said 
company,  nor  did  they  make  such  certificate,  nor  record  it  in  the  office  of  the 
county  clerk  of  the  county  of  Columbia,  prior  to  the  time  of  the  insolvency  of 
said  company,  vi£.,  October  15,  1887;  thai  the  defendants  are  stockholders  of 
said  company,  and  were  during  the  time  the  indebtedness  from  the  company 
to  the  plaintiffs  was  incurred,  and  owned,  and  now  own*  certain  amoanta  of 
stock  which  were  to  be  paid  for  in  cash,  the  number  of  shares  and  the  par 
value  of  which  are  set  f  ortli  opposite  the  names  of  the  defendants,  respectively. 
The  complaint  demands  judgment  for  the  amount  of  plaintiffs'  claim,  to  be 
collected  against  each  of  said  defendants  in  such  amounts  as  shall  equal  the 
amount  of  stock  held  by  them,  respectively.'  Does  this  complaint  state  a 
aufficient  cause  of  action  ?  This  is  the  question  raised  by  the  demurrer  of  the 
defendants  Tallmadge  and  Nixdorf.  Section  10  of  chapter  40  of  the  Laws  of 
1848,  under  which  this  action  is  brought,  reads  as  follows:  'All  the  stock- 
holders of  every  company  incorporated  under  this  act  shall  be  severally  indi- 
vidually liable  to  the  creditors  of  the  company  in  which  they  are  stockholders, 
to  an  amount  equal  to  the  amount  of  stock  held  by  them,  respectively,  for  all 
debts  and  contracts  made  by  such  company  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  company  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  shall  have  been  made  and  recorded  as  prescribed  in  the  follow- 
ing section.'  Section  11  of  said  act  requires  that  *the  president  and  a  ma- 
jority of  the  trustees,  within  thirty  days  after  the  payment  of  the  last  instalir 
ment  of  the  capital  stock  so  fixed  and  limited  by  the  company,  shall  make  a 
certificate  stating  the  amount  of  the  capital  so  fixed  and  paid  in,  which  cei^ 
tificate  shall  be  signed  and  sworn  to  by  the  president  and  a  majority  of  the 
trustees;  and  they  shall  within  the  said  thirty  days  record  the  same  in  the 
office  of  the  county  cleric  of  the  county  wherein  the  business  of  the  said  com- 
pany is  carried  on.'  There  is  no  allegation  in  the  complaint  that  the  whole 
amount  of  capital  stock  fixed  and  limited  by  said  company  has  not  been  paid 
in,  and  we  must  assume,  therefore,  that  there  has  been  no  omission  on  the 
part  of  the  stockholders  in  that  report;  but  there  is  a  distinct  allegation  that 
the  president  and  a  majority  of  the  trustees  did  not  make  and  record  the  cer- 
tificate required  by  the  statutes,  and  it  is  evident  that  this  omission  is  the 
ground  on  which  the  plaintiffs  base  their  right  to  recover  the  amount  of  their 
debt  against  the  stockholders  individually.  Section  24  of  the  act  provides 
that  the  stockholders  shall  not  be  personally  liable  for  a  debt  contracted  by  the 
company,  which  is  not  to  be  paid  within  one  year  from  the  time  the  debt  is 
contracted,  nor  unless  a  suit  for  the  collection  of  such  debt  shall  be  brought 
against  the  company  within  one  year  after  the  debt  shall  become  due.  The 
complaint  alleges  that  the  debt  was  contracted  on  and  after  June  1, 1886;  that 
it  became  due  on  December  1, 1886;  and  that  suit  was  brought  thereon  against 
the  company  within  one  year  thereafter.  It  also  alleges  the  return  of  an  exe- 
cution gainst  the  company  unsatisfied,  required  by  said  section  24.  as  pre- 
liminary to  a  suit  against  a  stockholder.  We  recur,  then,  to  the  main  ques- 
tion raised  by  the  demurrer,  viz.,  is  a  stockholder  individually  liable  for  the 
debts  of  a  company  by  reason  of  the  omission  to  make  and  record  the  certifi- 
cate? The  statute  (section  10)  imposes  an  individual  liability  on  the  stock- 
holders until  the  whole  amount  of  capital  stock  fixed  and  limited  by  such  com- 
pany shall  have  been  paid  in,  and  a  certificate  thereof  shall  have  been  made 
and  recorded,  as  prescribed  in  the  following  aectim.    From  this  it  would  seem 
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plain  tbat  neither  the  paying  in  of  the  capital  stock  nor  the  making  and  re- 
cording of  the  oortificateB  alone  exonerates  the  stockhc^ders  from  persona]  lia- 
bility; that  both  are  required,  and  the  one  is  as  imperative  as  the  other.  But 
the  contention  of  defendants'  counsel  is  that  tlie  liability  of  the  stockholder 
terminates  when  the  whole  amount  of  the  capital  stock  has  been  paid  in.  We 
haye  examined  the  authorities  cited  by  him,  aud  do  not  think  they  support 
each  a  construction  of  ttie  statutes.  In  Br&um  ▼.  Smitht  18  Hun,  408,  af- 
firmed in  80  N.  Y.  650,  the  defendant  was  a  holder  of  stock  issued  for  prop- 
erty under  chapter  833  of  Laws  of  1858,  and  the  court  there  held  that  such  a 
stockholder  was  on  a  different  footing  from  a  holder  of  stock  issued  for  cash, 
and  was  by  the  terms  of  the  act  exonerated  from  the  liability  to  creditors  im- 
posed by  section  10  of  the  Laws  of  1848.  In  Iron  Works  y.  Chittenden,  4t 
Bosw.  415,  this  question  was  not  raised,  and  so  far  as  the  remark  of  the  court, 
cited  by  defendants*  counsel,  that  the  stockholders  are  severally  liable  *  until 
the  event  happens,  which,  by  secUon  10  of  the  act  of  1848,  chapter  40,  termi- 
nates such  liability,'  has  any  significance.  In  this  case  it  sustains  the  view 
opposite  to  that  contended  for  by  defendants'  counsel,  for  the  <  event'  pro- 
vided for  by  *  section  10 '  is  the  paying  in  of  the  stock,  and  the  making  and 
recording  of  the  cei-tiflcate.  In  Veeder  v.  Mudgett,  95  N.  Y.  295,  the  certifi* 
eate  was  not  recorded,  through  failure  of  the  clerk  to  whom  it  had  been  deliv- 
ered, and  the  court  says:  « We  agree  with  the  learned  referee  that  the  80H3ay 
clause  in  section  11  is  directory  merely,  and  that  upon  the  fact  found  by  him 
that  the  omission  to  record  was  wholly  the  fault  of  the  clerk,  who  was  directed 
to  make  the  record,  the  defendants  are  not  to  be  prejudiced  by  the  omission. 
Their  duty  was  done.'  This  is  cited  by  defendants  to  show  that  the  recording 
of  the  certificate  provided  for  in  section  11  is  directory  merely.  Grant  it.  It 
does  not  follow  tbat  the  stockholder  is  therefore  relieved  from  his  liability  to 
the  creditors  of  the  company.  If  this  were  the  effect  of  the  omission  to  re- 
cord, the  statute  would  In  substance  provide  that  a  stockholder  of  a  company 
shall  be  individually  liable  unless  a  certificate  that  the  capital  stock  has  been 
paid  in  shall  l)e  made  and  recorded ;  but  in  case  such  certificate  is  not  made 
and  recorded,  the  stockholder  shall  not  be  liable.  In  Aspinwall  v.  Saochi,  57 
N.  Y.  831,  the  corporation  was  organized  under  chapter  228  of  the  Laws  of 
1852.  Sections  6  and  7  of  that  act,  in  respect  to  the  individual  liability  of 
stockholders,  are  precisely  the  same  in  substance  aa  sections  10  and  11  of  the 
Laws  of  18^,  and  the  language  is  almost  identical.  The  court  there  says: 
•Under  section  6  the  individual  liability  of  stockholders  is  continued  only  un- 
til capital  has  been  fully  paid  in,  and  the  certificate  made  and  recorded.  It 
does  not  cease  when  the  capital  has  all  been  paid  in,  but  only  when  the  cer- 
tificate has  been  made  and  recorded.'  *  This  liability  is  not  in  the  nature  of 
a  penalty  for  a  breach  of  duty.  The  stockholders  may  have  done  their  whole 
duty,  may  have  fully  paid  for  their  stock,  and  the  liability  may  still  be  in- 
curred because  the  directors  have  not  made  and  filed  the  certificate.'  To  the 
same  effect  is  Chase  v.  Lord,  77  N.  Y.  7,  and  various  other  authorities.  How- 
ever severe  may  seem  the  penalty  imposed  upon  stockholders  for  the  trustees' 
onaission  of  duty,  we  cannot  avoid  the  conclusion  that  under  section  10  two 
things  are  requisite,  and  equally  requisite,  to  terminate  the  liability  of  the 
stockholders,  viz.,  the  whole  amount  of  the  capital  stock  must  be  paid  in,  and 
the  certificate  of  that  fact  must  be  made  and  recorded. 

It  is  further  urged  by  the  defendants'  counsel  that  it  appears  by  the  com- 
plaint that  the  company  was  incorporated  in  1888;  that  the  certificate  of 
paid-up  capital  stock  was  not  made  and  recorded  within  two  years  thereafter, 
and  therefore  the  corporation  became  dissolved  by  operation  of  law  in  1885, 
and  hence  this  action  is  not  maintainable.  To  this  it  may  be  answered: 
F'irsU  The  statute  (section  10)  does  not  declare  that  the  corporation  shall  be 
dissolved  by  reason  of  failure  to  make  and  record  the  certificate,  but  for  omis- 
sion to  pay  in  the  capital  stock  within  two  years  from  the  incorporation.    The 
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language  is,  *  and  the  capital  stock  so  fixed  and  limited  shall  all  be  paid  in, 
one-half  thereof  within  one  year,  and  the  other  half  thereof  within  two  years, 
from  the  incorporation  of  said  company,  or  such  corporation  shall  be  dis* 
solved.'  Second.  If  the  failure  to  make  and  sign  the  certificate  were  a  cause 
for  dissolution,  the  corporation  was  not  ipw  facto  dissolved.  It  is  well  set^ 
tied  that  the  dissolution  of  a  corporation  must  be  judicially  ascertained  and 
declared.  There  are  cases  when  the  corporation  has-been  divested  of  all  prop- 
erty, and  has  for  so  long  a  time  ceased  to  exercise  any  of  its  corporate  fran- 
chises that  for  certain  purposes  it  has  been  deemed  to  be  virtually  dissolved; 
but  those  cases  have  no  application  to  the  facts  of  this  case,  as  set  forth  in  the 
complaint.  The  demurrer  must  be  overruled*  with  leave  to  plead  anew  on 
payment  of  costs  of  the  demurrer." 
JB,  R.  Harder,  for  appellants.    A,  H.  Farraar,  for  respondents. 

Pkb  GxmiAM.  We  think  the  opinion  of  the  learned  Justice  who  decided  this 
case  is  quite  satisfactory.  We  have  examined  the  cases  cited  by  the  appellant, 
and  see  nothing  in  them  to  change  this  view.  The  statute  requires  both  the 
payment  of  the  stock  in  full  and  the  making  and  recording  of  the  certificate. 
While  the  recording  may  be  a  merely  oflicial  act  of  the  county  derk,  the  mak- 
ing and  delivering  for  record  are  acts  imposed  on  the  president  and  a  major- 
ity of  the  trustees.  The  demurrer  admits  that  in  this  case  they  made  no  cer- 
tificate. Nor  do  we  think  that  these  sections  are  repealed  by  the  effect  of 
chapter  363,  Laws  1876,  and  chapter  149,  Laws  1874.  There  is  no  occasion 
to  add  anything  more  to  the  opinion  of  the  special  term.  Judgment  affirmed, 
with  costs,  with  the  usual  leave  to  withdraw  demurrer,  and  to  answer  on  pay- 
ment of  costs. 


Van  Benthutsen  o.  Van  Benthutskn* 
{auvreme  Courtt  Special  Term,  Schoharie  County.    1888.) 

1.  DiVOROK— CRUBLTT— CoCTNTBIt-CLAIM  OF  Al>UI<TBBT— AFFISMATIVB  RbLIBV. 

Under  Code  Civil  Proc.  N.  Y.  f  1770,  as  amended  by  Laws  1881,  o.  703,  which  pro- 
vides  that  a  oause  of  action  against  the  plaintill  and  in  favor  of  the  defendant, 
arising  under  either  of  the  articles  enumerating  the  grounds  of  divorce,  may  be 
interposed,  in  connection  with  a  denial  of  the  allegations  of  the  complaint,  as  a 
counter-claim  to  an  action  for  divoroe;  and  section  509,  which  requires  a  defendant 
deeming  bimself  entitled  to  an  affirmative  judgment  on  his  counter-claim  to  de- 
mand the  same  in  his  answer,~the  adultery  of  the  plaintiff  may  be  set  up  as  a 
counter-claim  to  an  action  for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  and  an  affirmative  judgment  thereon  demanded. 
3.  Sahb-~Plbai>ino. 

The  objection  that  the  answer  setting  up  such  oonnter-daim  does  not  allege  tha4 
the  adultery  was  without  the  oonnivanoe,  privity,  or  procurement  of  defendant, 
cannot  be  raised  on  demurrer. 

On  demurrer  to  a  counter-claim. 

Action  by  Anna  Van  Benthujsen  against  John  Van  Benthuysen  fora  lim* 
ited  divorce  on  the  ground  of  cruel  and  inhuman  treatment.  Defendant  an- 
swered, setting  up  plaintiff's  adultery  as  a  counter-claim,  and  demanded  an 
affirmative  judgment  of  divorce  thereon.  There  was  a  demurrer  to  such 
counter-claim.  Code  Civil  Proc.  N.  Y.  §  1770,  as  amended  by  Laws  1881,  c. 
703,  provides  that  a  cause  of  action  against  the  plaintiff  and  in  favor  of  the 
defendant,  arising  under  either  of  the  articles  enumerating  the  grounda  of 
divorce,  may  be  interposed  in  connection  with  a  denial  of  the  allegationa  of 
the  complaint,  as  a  counter-claim  to  an  action  for  divorce.  Section  5CM^  re- 
quires a  defendant  deeming  himself  entitled  to  an  affirmative  Judgment  on 
his  counter-claim  to  demand  the  same  In  his  answer. 

Mayham,  J.  This  action  is  for  a  limited  divorce  on  the  ground  of  cruel 
and  inhuman  treatment.    The  d^endant,  in  his  third  defen8e»  alleges  Uie 
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adultery  of  the  plaintiff.  This  is  set  up  as  a  defense,  and  also  as  a  counter- 
claim, and  upon  it  the  def en4ant  .aska  the  usual  Judgment  iu  actions  for  an 
absolute  divorce  for  adultery.  To  this  counter-claim  the  plaintiff  interposes 
a  demurrer,  and  assigns  as  cause:  First,  that  it  is  not  a  cause  of  action 
arising  out  of  the  transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff ^s  claim,  or  connected  with  the  subject  of  the  action ;  second,  that 
it  appears  upon  the  face  of  said  counterclaim  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  third,  that  said  counter-claim  or  de- 
fense is  insufficient  in  law  upon  the  face  thereof »  and  does  not  entitle  the  de- 
fendant to  the  relief  or  judgment  demanded  therein. 

Prior  to  the  enactment  of  chapter  703  of  the  Laws  of  1881,  amending  sec- 
tion 1770  of  Code  of  Civil  Procedure,  it  seemed  well  settled  on  authority  that 
the  defendant  in  an  action  of  this  character  could  not  set  up  the  adultery  of 
the  plaintiff  as  a  counter-claim,  and  demand  judgment  for  the  dissolution  of 
the  marriage  contract.  Henry  y.  Henry,  27  How.  Pr.  5;  Mcintosh  y.  Mc- 
intosh, 12  How.  Pr.  289 ;  Terhwne  v.  Terhxme,  40  How.  Pr.  258.  By  the  enact- 
ment of  that  amendment*  a  radical  change  was  effected  in  the  provisions  of 
section  1770.  As  the  section  stood  before  the  amendment,  a  cause  of  action 
which  would  justify  an  absolute  divorce  under  the  provisions  of  article  2  might 
be  set  up  as  a  counter-claim  in  an  action  brought  under  the  provisions  of 
that  article;  and  so,  when  a  cause  of  action  existed  which  would  justify  a 
limited  divorce  under  article  8  it  might  be  set  up  as  a  counter-claim  to  an  ac- 
tion brought  under  that  article.  That  was  the  effect  of  section  1770  as  it 
stood  before  the  amendment  of  1881.  By  that  amendment  the  words  in  said 
section,  ''the  same  article,"  were  stricken  out,  and  the  words,  "either  of  said 
articles,"  were  substituted  in  their  stead,  so  that  facts  which  before  the 
amendment  were  good  as  a  counter-claim  to  one  of  said  actions  were  extended 
to  and  became  good  as  a  counter-claim  to  either  of  said  kinds  of  actions  when 
accompanied  by  a  denial  of  the  allegations  of  the  complaint.  While  it  is  not 
quite  clear  how  the  amendment  of  section  1770,  above  referred  to,  can  be 
made  to  harmonize  with  subdivision  1  of  section  500  of  the  Code,  which  re- 
quired the  counter-claim  to  arise  out  of  the  contract  and  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,  and  it  is  not  easy  to  see  how  the  charge  of  adultery 
bears  any  such  relation  to  an  allegation  of  cruel  and  inhuman  treatment,  yet 
the  legislature,  having  so  declared  its  enactments,  must  be  respected  and  ob- 
served by  the  courts.  It  follows,  therefore,  that  the  allegations  of  adultery 
in  the  answer,  if  properly  made,  constitute  a  counter-claim  on  which  the  de- 
fendant may  demand  judgment  for  an  absolute  divorce.  The  answer  in  this 
case,  having  alleged  the  counter-claim  in  connection  with  a  denial  of  the  alle- 
gations of  the  complaint,  according  to  the  provisions  of  section  1770,  as 
amended,  and  also  demanding  an  affirmative  judgment  by  reason  of  the  coun- 
ter-claim, as  required  by  section  509  of  the  Code  of  Civil  Procedure,  is  not  for 
that  reason  subject  to  the  objections  raised  by  demurrer  in  this  case.  Nor  is 
it  an  objection  that  can  be  raised  on  demurrer  that  the  recriminatory  charge 
or  counter-claim  in  the  answer  does  not  allege  that  the  adultery  was  without 
the  connivance,  privity,  or  procurement  of  the  defendant.  That  allegation 
IB  not  a  fact  necessary  to  constitute  a  cause  of  action.  While  technical  good 
pleading  'may  require  such  an  allegation,  the  allegation,  if  omitted,  may  be 
supplied  by  the  proof  of  the  party  on  the  trial.  I  am  of  the  opinion  that  the 
demurrer  in  this  action  is  not  well  taken,  and  must  be  overruled.  The  de- 
fendant is  entitled  to  an  interlocutory  judgment  overruling  the  demurrer,  with 
eosts  of  demurrer,  with  leave  to  the  plaintiff  to  reply  within  60  days  on  pay- 
ment of  cost  of  demurrer,  and  in  default  of  which  the  defendant  may  have 
final  judgment  on  the  demurrer. 
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People  ^  fv^  Fitchburgh  B.  Co.  o.  Assessor  et  al. 

People  ex  rel.  Boston^  H.  T.  &  W.  B.  Go.  v.  Same. 

{JBfWjpr0m€  Court,  Special  Term,  AVbcmy  Cofwnby,   June  80, 1888.) 

RaILBOAB  GOMPAiriB»— TJJL4TZON— ABSBBSnUT. 

The  proper  method  of  aasessing  a  railroad  Is  to  take  into  acooont  the  ooet,  loca- 
tion, and  probable  increase  of  business  of  the  road,  and  when  practicable  to  take 
the  average  net  earnings  of  the  whole  road,  including  branches,  feeders,  etc..  for  a 
series  of  years,  capitalued  at  6  per  cent.,  which,  dirided  by  the  number  of  miles  of 
main  track,  gives  the  value  per  mile  for  taxable  purposes;  and  this  rule  appUea, 
although  the  road  for  the  given  years  comprised  a  number  of  distinct  roads,  ainoe 
consolKlated  under  an  agreement  fixing  a  greater  value  per  mile  than  that  arrived 
at  by  this  method,  it  not  appearing  that  the  consolidation  has  increased  ita  earning 
capacity. 

On  certiorari  to  an  assessment. 

Actions  by  the  people  on  the  relation  of  the  Fitchbargh  Bailroad  Company 
against  the  assessors  of  the  towns  of  Hoosic,  Pittstown,  and  Schaghticc^e,  and 
same  on  the  relntion  of  the  Boston,  Hoosac  Tunnel  &  Western  lUdlroad  Com- 
pany against  the  same. 

T,  F.  Hamilton^  for  relator.    C.  B.  Patterson,  for  defendants. 

Mayham,  J.  The  relators,  by  certiorari,  seek  to  review  and  modify  the 
assessment  of  their  railroad  by  the  assessors  of  the  above-named  towns,  under 
the  provisions  of  chapter  269,  Laws  1880.  The  case  shows  that  the  main 
tracks  of  the  railroad  in  the  different  towns  are  assessed  at  the  rate  of  S30,- 
000  per  mile,  and  that  In  some  instances  the  parallel  line  of  the  track  ac- 
quired by  the  relator  is  assessed  at  the  same  rate,  making  what  is  claimed  by 
the  relator  at  the  rate  of  860,000  per  mile  for  the  double  track,  under  the 
assessment  of  1887,  which  this  certiorari  seeks  to  review.  The  contention  of 
the  relators  is  that  the  assessors,  in  making  the  assessment,  did  not  adopt  the 
approved  legal  method  of  assessing  railroads,  which,  they  insist,  should  be 
determined  from  the  average  net  earnings  of  the  railroad,  for  a  series  of 
years,  capitalized  on  the  basis  of  5  per  cent,  per  annum,  and  divided  by  the 
aggregate  number  of  miles  of  main  track,  and  the  relator  insists  that  the 
assessors  wholly  ignored  and  refused  to  take  into  account  that  method  of 
assessment.  The  defendants  insist  and  attempt  to  show  by  their  proof  that 
they  estimated  and  assessed  the  value  of  the  railroad  in  their  respective  towns 
at  its  full,  fair  value,  as  required  by  statute,  and  took  as  evidence  to  jnstify 
such  assessment  the  price  which  the  relator  allowed  for  such  roads  in  their 
consolidation  agreement.  The  true  method  to  be  adopted  by  assessors  is  to 
ascertain  and  assess  real  property  at  its  full,  fair  value,  as  the  same  would  be 
appraised  in  the  payment  of  a  just  debt  by  a  s<^vent  debtor*  Chapter  57, 
Laws  1884.  In  determining  that  value,  the  assessors  may,  in  assessing  rail- 
road property,  take  into  account  the  cost,  location,  feeders,  probable  increase 
of  business,  and  may  and  should  also,  if  practicable,  ascertain  the  i^regate 
net  earnings  of  the  railroad  which  they  may  capitalize  and  consider  in  deter- 
mining such  full,  fair  value.  People  v.  Hidhe,  105  K.  Y.  198, 11  N.  £.  Bep. 
653.  And  In  making  this  estimate  it  is  manifest  that  the  assessors  cannot  be 
confined  to  any  particular  portion  of  the  railroad.  In  the  above  case  the  su- 
preme court,  at  general  term,  say:  ^*The  estimate  of  value  of  any  portion  of 
the  road  cannot  be  intelligently  made  without  some  knowledge  or  informal 
tion  of  it  as  a  whole,  and  its  business  earnings  and  ordinary  expenses.  Rail- 
roads are  constructed  with  a  view  mainly  to  revenue  and  profit  upon  invest- 
ments, and  hence  the  productive  capacity  and  its  earnings  are  matters  for  oon^ 
sideration  in  the  estimate  of  value."    People  v.  Hicks,  40  Hun,  601. 

In  tlie  case  now  under  consideration  it  seems  from  the  evidence  of  the 
assessors  themselves  that  they  paid  but  little  or  no  regard  to  the  earning  ca- 
pacity of  the  railroad,  although  it  appears  that  sworn  tabulated  statements 
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were  presented  to  them,  and  filed  with  tbem  on  or  before  grSevnnee  da^,  and 
before  the  completion  of  the  assessment  rolls.  From  tliese  tables,  put  in  evi- 
dence in  the  manner  which  seems  to  be  approved  in  the  case  above  referred 
to,  the  value  per  mile  of  the  main  line  of  said  railroad  appears  to  be  $13,- 
455.07.  And  this  estimate  does  not  seem  to  be  challenged  or  controverted  by 
any  evidence  on  the  part  of  the  defendants.  It  is  true  that  this  estimate, 
based  upon  the  capitalization  of  net  earnings,  embraces  a  period  prior  to  the 
act  of  consolidation,  and  yet  it  embraces  the  same  roads,  with  substantially 
the  same  connections,  though  operated  as  independent  lines,  and  there  seems 
to  be  no  adequate  reason  in  the  proof  that  the  consolidation  has  materially  in- 
creased the  earning  capacity  of  said  roads  above  their  net  aggregate  earnings 
before  the  consolidation.  Nor  can  I  see  that  the  price  specified  in  the  articles 
of  consolidation  of  these  roads  with  the  Fitchburgh  Railroad  Company  should 
be  controlling,  as  an  admission  of  the  value  of  said  railroads  thus  consolida- 
ted. The  consideration  for  such  consolidation  consisted  of  stock  and  bonds,  and 
could  hardly  be  considered  as  representing  cash  values  for  a  definite  and  cer- 
tain amount;  and  while  the  assessors  might  proi)erly  consider  the  facts  con- 
nected with  the  consolid/ition,  so  far  as  they  bore  legitimately  upon  the  ques- 
tion of  value,  they  were  iVi  nowise  controlling,  as  evidenced  by  the  act  of  the 
assessors  themselves.  The  earning  capacity  would  seem  to  furnish  a  better 
and  more  approved  test  of  value.  People  v.  Weaver^  67  How.  Pr.  477.  In 
the  case  of  People  v.  Wilber,  9  N.  Y.  St.  Rep.  159,  the  assessment  of  a  por- 
tion of  the  railroad  now  under  consideration  came  before  thi:^  court  on  certi^ 
orari.  In  that  case  the  assessors  of  the  town  of  Hoosic  assessed  the  relator's 
railroad  at  $21,762.58  per  mile,  and  this  court,  on  certf orari,  reduced  the 
asaessment  to  $10,000  per  mile;  and  Justice  Peckham,  in  delivering  the  opin- 
ion of  the  court,  says:  "Upon  the  law  as  laid  down  in  some  of  the  late  cases 
io  the  supreme  court,  there  is  no  doubt  but  that  one  of  the  chief  factors,  in 
determining  the  value  of  a  railroad,  for  the  purposes  of  assessment,  is  the 
earning  of  the  company,  or  its  capacity  to  do  business.'*  And  the  learned 
judge  reiterated  the  rule  laid  down  in  People  v.  Barker,  48  N.  Y.  70,  that 
assessors,  in  assessing  a  railroad,  are  not  required  to  assess  it  in  isolated 
pieces  of  land,  but  each  piece  of  property  is  to  be  estimated  in  connection 
with  its  position,  its  incidents,  and  the  business  profits  to  be  derived  there- 
from. Treating  the  determination  of  the  case  of  People  v.  Wilbert  above  re- 
ferred to,  as  a  determination  of  the  assessed  value,  entitled  to  some  considera- 
tion by  the  defendants,  and  that  determination,  taken  in  connection  with  the 
undisputed  proof  of  the  net  earnings  of  the  railroad,  and  the  capitalized  value 
per  mile  as  indicated  by  such  net  earnings,  and  at  the  same  time  keeping  in 
view  the  possible  increase  of  business  and  net  earnings  by  reason  of  the  con- 
solidation, I  can  find  no  warrant  in  the  evidence  before  me  for  assessing  their 
railroads  at  the  average  rate  of  $30,000  per  mile,  and  am  forced  to  the  con- 
clusion from  the  evidence  that  such  assessment  is  excessive  and  erroneous, 
and  should  be  set  aside,  and  the  assessments  in  the  several  towns  be  reduced, 
and  fixed  at  the  rate  of  $14,000  per  mile.  There  is  nothing  in  the  evidence 
that  would  justify  the  conclusion  that  the  assessors  have  acted  in  bad  faith  in 
making  these  assessments. 


MURFHT  V.  SWKEZY. 
(Supreme  Cowrt,  SpecUil  Term^  New  York  County,    August  24, 1888.) 

WBCEB— 6E&VICB  or  PrOCBSS— PWVILBOB—BBFaSDANT  IN  CRIMINAL  CaSB. 

A  non-resident,  who  comes  into  the  state  simply  to  answer  a  criminal  charge,  is 
entitled  to  immunity  from  service  of  civil  process  while  awaiting  examination,  un- 
der a  bail-bond  conditioned  for  his  appearance  at  any  time  when  called  on,  the  ex- 
amination having  been  postponed  on  account  of  the  inability  of  the  complaining 
witness  to  atteno. 

v.2N.Y.s.nos.7-10— 16 
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At  chambers.  Motion  to  set  aside  service  of  summons,  and  vacate  order 
of  arrest. 

Action  by  Annie  L.  Murphy,  by  her  guardian  dd  litem^  against  Field  W. 
Sweezy,  for  damages  for  breach  of  promise  to  marry,  and  assault.  From  the 
affidavits  in  support  of  the  motion  it  appeared  that  while  defendant  was  at 
his  home,  in  Indiana,  the  sheriff  told  him  he  had  received  a  request  from  the 
police  authorities  of  New  York  city  to  arrest  defendant  upon  a  charge  of 
criminal  seduction  and  abortion,  and  that  he  proposed  to  arrest  him  until 
requisition  papers  could  be  procured,  and  that  thereupon  defendant  consented 
to  come  to  New  Yoric  city  without  requisition  papers;  that  he  arrived  in  New 
York  on  Sunday,  July  29th,  and  on  the  following  morning  gave  himself  up 
to  the  authorities,  and  was  arraigned  upon  the  said  charge,  to  which  he  pleaded 
not  guilty,  and  demanded  an  examination;  that  tlie  examination  was  there- 
upon adjourned  until  such  time  as  this  plaintiff  should  be  able  to  attend  as  a 
witness  against  him:  that  defendant  gave  bail  July  Slst,  and  was  released 
from  prison;  that  the  examination  has  not  taken  place;  that  defendant  came 
into  the  state  solely  to  defend  himself  against  said  criminal  charge.  The 
summons  was  served,  and  the  order  of  arrest  executed,  August  2d.    The  bail-  I 

bond  required  defendant  to  appear  at  any  time  when  called  upon  to  proceed  ! 

with  said  examination. 

John  O,  Moil,  for  defendant.    George  W,  Deaae,  for  plaintiff. 

Patterson,  J/  The  service  of  the  summons  must  be  set  aside,  and  the 
order  of  arrest  vacated  in  this  action.  The  defendant,  a  non-resident,  came 
into  the  state  simply  to  answer  the  charge  made  against  him,  and  while  be 
was  necessarily  here,  waiting  an  examination,  the  papers  in  tliis  action  were 
served  upon  him.  The  immunity  from  service  or  arrest,  under  circumstances 
such  as  appear  in  this  case,  applies  to  a  party  as  well  as  a  witness,  as  appears 
from  the  remarks  of  Allen,  J.,  in  Person  v.  Griert  66  N.  Y.  126,  referring 
to  what  was  decided  in  Van  Lieuw  v.  Johnson,  (not  reported;)  Matthews  v. 
Ttifts,  87  N.  Y.  568.  It  does  not  sufficiently  appear  that  the  proceedings  be- 
fore the  magistrate  were  adjourned  at  the  request  of  the  defendant,  but  it 
seems  that  the  adjournment  was  required  by  the  inability  of  the  complainant 
to  attend,  and  I  do  not  see  how,  in  view  of  the  condition  of  the  bail-bond,  it 
can  be  said  that  the  defendant  was  allowed  a  reasonable  time  before  service 
to  leave  the  state.    Motion  granted. 


Keenan  v.  0*Brien  et  al. 

{Supreme  Courts  Special  Tenw,  New  York  County.    September  10, 1888.) 

Dbposition— Or  Witness  for  ITsb  on  Motion— Pbbsbngb  of  Attobnbts— Cbo68-Ex- 

AM  I  NATION. 

Under  Code  Civil  Proc.  N.  Y.  %  885,  which  provides  that  where  a  party  intends  to 
make  or  oppose  a  motion,  and  It  is  necessary  for  him  to  have  the  affidavit  or  deposi- 
tion of  a  person,  not  a  party,  to  use  upon  the  motion,  ttie  ooui*t  may  make  an  order 
appointing  a  referee  to  take  the  deposition  of  that  person,  where  the  witness  ap- 
pears before  the  referee,  refuses  to  answer  on  the  advice  of  the  opposing  party^s 
attorneys,  but  afterwards  obiection  to  the  examination  is  withdrawn,  and  the  at- 
torneys disclaim,  under  oath,  having  interfered  with  its  due  course,  they  will  be  al- 
lowed to  be  present,  but  not  to  cross-examine  the  witness. 

At  chambers.  Motion  to  compel  witness  to  answer,  and  to  exclude  counsel 
for  defendants  from  the  examination. 

Action  by  John  Keenan  against  John  O'Brien  and  another  for  a  share  in 
protits  of  certain  contracts.  Alfred  J.  Whitton,  a  book-keeper  of  the  defend- 
ants, having  refused  to  make  an  affidavit  for  use  upon  a  proposed  motion  by 
the  plaintiff,  an  order  was  procured  for  his  examination  before  a  referee,  un- 
der Code  Civil  Proc.  g  885,  which  provides  that  where  a  partj  intends  to  make 
or  oppose  a  motion,  and  It  is  necessary  for  him  to  have  the  affidavit  of  a  per- 
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son,  not  a  party,  to  lise  upon  the  motion^  thb  court  may  make  ah  ott^er  ap- 
pointing a  referee  to  take  the  deposition  of  that  person.  He  appeared  before 
the  referee,  but  refused,  by  advice  of  defendants*  attorneys^  to  answer  various 
questions  put  to  him  by  plidntiifs'  attorney.  Defendants  also  claimed  the 
right  to  be  present  by  counsel  at  the  examination,  and  to  crosa-examine  the 
witness,  whereupon  tliis  motion  was  made  to  compel  the  witness  to  answer, 
and  to  exclude  the  defendants*  counsel  from  the  examination. 

George  BUsSt  for  plaintiff.  Bdward  T.  Lovatt  and  C?iaufioey  8.  TruaXt 
for  defendants. 

Patterson,  J.  It  was  conceded  on  the  arg^iment  that  Mr.  Whitton  must 
answer  the  questions.  The  examination  having  proceeded  thus  far  in  the 
presence  of  the  defendants*  attorneys,  there  can  be  no  reason  for  excluding 
them  now.  Their  disclaimer,  under  oath,  of  having  interfered  with  the  due 
course  of  examination,  is  satisfactory.  I  do  not  think  they  are  entitled  to 
cross-examine  Mr.  Whitton.  The  whole  proceeding  is  ex  parte,  and  is  made 
none  the  less  so  because  the  aid  of  the  court  has  been  invoked  to  require  a 
person  to  make  an  affidavit  who  would  not  voluntarily  do  so.  Brooks  v. 
Sehtdtz,  8  Abb.  Fr.  (N.  8.)  124,  is  not  a  controlling  authority.  That  case  is 
also  reported  in  the  regular  reports  of  the  superior  court, — 5  Rob.  (N.  Y.)  656, ; 
and  the  opinion  of  another  judge  who  sat  in  the  case  there  given  is  in  con- 
flict with  that  reported  in  a.  Abb.  Pr.  (N.  8.)  The  defendants  are  not  de- 
prived of  any  right.  They  can  procm-e  from  the  person  examined  any  alll- 
davlt  that  may  be  necessary  to  explain  or  supplement  what  he  states,  and,  if 
be  refuses,  they  caii  compel  him  to  make  one  without  any  interference  on  the 
part  of  the  plaintiff. 

Haberkorn  v.  Hill. 
{Supreme  Courts  Special  Term^  New  York  Covnty,    September  11, 1888.) 

1.  PLSADiNe— Aimiasioirs— Paktnkrship. 

The  oomplaint  alleged  that  the  parties  entered  into  a  oopcurtnersbip  upider  a  writ- 
ten agreement,  freciting  its  contents,)  and  that  on  the  expiration  of  the  agreement 
it  was  oontinned  by  a  new  agreement  on  the  same  terms,  and  that  a  copy  of  said 
last  mentioned  agreement  is  annexed  to  the  complaint.  Defendant  admitted  the 
first  agreement,  and  that  it  was  continued  by  a  new  agreement  upon  the  same  terms, 
but  denied  that  the  agreement  annexed  to  the  complaint  was  a  true  copy  of  suoh 
new  agreement.  No  part  of  the  answer  expressly  admitted  the  oopartnership. 
Held  that,  reading  the  pleadings  together,  the  oopartnership  was  not  admitted. 

a.  Pabtitbbship— What  Ck>NSTiTUTE8. 

The  first  agreement  expressly  provided  that  the  relation  between  the  parties 
should  not  be  one  of  partnership.  By  the  new  agreement  plaintiff  agreed  to  act 
under  defendant's  management,  at  sucn  times  and  places,  during  theatrical  seasons, 
as  he  might  elect,  and  that  she  would  not  act  under  the  management  of  any  other 
person.  The  contract  further  provided  that  a  correct  account  of  the  receipts  and  ex- 
penditures should  he  kept,  the  hooks  to  he  open  to  plaintiff's  inspection  at  all  times, 
and  that  the  personal  expenses,  except  railway  tickets,  of  each  partv  should  be  an 
individual  matter,  but  that  aU  other  expenses  of  the  company  snoufd  be  deducted 
from  the  receipts,  and  the  residue  be  equally  divided  between  plaintiff  and  defend- 
ant. Held,  that  the  agreement  did  not  constitute  a  oopartnership  between  the  par- 
ties.1 

Action  for  dissolution  of  partnership,  accounting,  etc. 
Horatio  C  Kir^g,  for  plaintiff.    Hoioe  A  Hummel  and  George  H,  Forster, 
for  defendant. 

Inoraham»  J.  This  action  is  brought  for  a  dissolution  of  the  copartner- 
ship between  the  plaintiff  and  defendant,  and  for  an  accounting.  To  entitle 
plaintiff  to  any  relief  in  a  court  of  equity  it  must  appear  that  the  relation  be- 

^  As  to  what  constitutes  a  partnership,  see  Railway  Co.  v.  Johnson,  (Tex.)  7  S.  W. 
Rep.  888,  and  note;  Fertilizer  Co.  v.  Reynolds,  (Ala.)  4  Souths  Rep.  639,  and  note. 
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twees  the  plidnHff  and  the  defendant  was  thai  of  oopariifers.  If  there  was  no 
co|>artnership,  neither  the  facts  alleged  in  the  complaint,  iumt  the  facts  proved 
upon  the  trial,  would  justify  a  court  of  equity  in  interfering  l)etweenthe  par* 
ties.  If  tlie  defendant  has  broken  the  agreement  on  his  pad;,  the  plaintiff  has 
adequate  remedy  at  law,  and  she  must  look  to  such  remedy  for  relief.  It  is 
claimed  by  the  plaintiff  tliat  the  answer  admits  the  copartnership,  but  a  care- 
ful examination  of  the  pleadings  has  satisfied  me  that  there  Is  no  such  admis« 
sion.  The  complaint  alleges  that  the  parties  to  this  action  entered  into  a  co- 
partnership under  a  written  agreement,  (reciting  its  contents,)  which  would 
expire  June  4, 1887;  and  that  on  or  about  that  date  the  said  copartnership 
agreement  was  continued  by  a  new  agreement  for  the  same  terms,  for  a  far- 
ther period  of  six  years,  commencing  June  4. 1887,  and  to  expire  June  4, 1893; 
and  that  a  copy  of  said  last-mentioned  agreement  is  annexed  to  the  complaint, 
and  is  made  a  part  thereof.  The  defendant,  answering  that  allegation,  ad- 
mits that  at  or  about  the  time  stated  in  the  first  paragraph  of  the  complaint 
he  entered  into  a  written  agreement  with  the  plaintiff,  (reciting  the  agree- 
ment,) and  that  on  or  about  the  4th  day  of  June,  1887,  said  agreement  was 
continued  by  a  new  agreement  upon  the  same  terms,  for  a  further  period  of 
six  years,  commencing  June  4,  1887,  but  the  defendant  denies  that  the  agree- 
ment annexed  to  the  complaint,  and  marked  and  referred  to  therein  as  "Ex- 
hibit A, "  is  a  true  copy  of  the  said  agreemettt«  Whether  the  contract  set  up 
in  the  complaint  constituted  a  copartnership,  and  made  the  parties  thereto 
copartners,  was  a  question  of  law,  and  llie  allegation  in  the  complaint  of  tiie 
legal  effect  of  the  agreement  was  not  a  statement  of  a  fact,  but  was  a  state- 
ment of  a  conclusion  of  law,  and  when  the  defendant  admitted  that  he  made 
an  agreement,  but  that  the  agreement  set  up  in  the  complaint  was  not  the 
agreement  made  between  the  parties,  it  was  a  denial  of  tiia  agreement  as  al- 
leged, and  if  a  denial  of  the  conclusion  of  law  was  necessary  it  was  a  sufficient 
denial  of  that  conclusion.  None  of  the  allegations  in  the  answer  expressly  ad- 
mit the  eoptiirtnership,  and,  reading  the  pleadings  together,  I  do  not  think  there 
was  an  admission  that  the  agreement  between  the  parties  was  a  Cc^rtnership 
agreement,  and  that  the  parties  thereby  became  copartners.  Kor  do  I  think 
that  the  agreement  was  a  copartnership  agreement.  The  first  agreement  be- 
tween the  parties,  and  of  which  the  contract  in  question  is  a  continuation 
upon  the  same  terms,  expressly  provides  that  tlie  relation  between  the  parties 
should  not  be  one  of  partners.  The  agreement  sued  on  provides  that  the  plain- 
tiff agrees,  in  consideration  of  one  dollar,  to  act  under  the  direction  and  man- 
agement of  the  defendant,  and  at  such  times  and  places,  during  theatrical  sea- 
sons, as  he  may  elect,  and  that  the  plaintiff  will  act  at  no  time  under  the 
management  of  any  other  party  without  the  consent  of  the  defendant  expressed 
in  writing.  There  is  nothing  in  this  agreement  that  would  constitute  a  co- 
partnership. Plaintiff  was  to  act  under  the  direction  and  management  of  the 
defendant.  She  contributed  no  capital,  and  was  liable  for  no  debts.  The  de- 
fendant was  not  her  agent  for  any  purpose,  and  if  the  defendant  had  agreed 
to  pay  her  a  certain  salary  for  acting,  there  could  be  no  claim  that  any  copart- 
nership relation  existed- between  them.  The  Contract  then  provides  that  a 
correct  account  of  the  receipts  and  expenditures  shall  be  kept  as  in  the  past, 
and  the  books  containing  such  accounts  shall  he  open  at  all  times  to  the  in- 
spection of  the  plaintiff,  and  should  she  desire  a  copy  of  such  books  the  same 
should  be  furnished  to  her  by  the  defendant;  that  the  personal  expenses,  ex- 
cept railway  tickets,  of  each  party  to  the  contract  shall  bean  individual  matter 
and  shall  not  be  entered  as  expenses  in  the  running  of  the  Margaret  Mather 
Company.  All  other  expenses,  such  as  salaries  of  the  company  support- 
ing Miss  Mather,  printing,  etc.,  aud  in  fact  all  expenditures  required  in  the 
conducting  of  the  business,  shall  be  taken  from  the  receipts  of  said  organiza- 
tion, and  the  remaining  sums  shall  be  equally  divided  between  the  defendant 
and  plaintiff.    There  is  nothing  in  this  provision  that  would  indicate  the  in- 
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tention  of  the  parties  to  form  a  copartnership.  The  evident  Intent  waa  to 
eompensate  the  plaintlflP  for  her  services  in  acting,  and  the  case  comes  directly 
within  the  exception  stated  in  Richardson  v.  Hughitt,  76,  N.  Y.  56,  where  it 
is  said:  **  And  liere  comes  in  another  exception  to  the  rale  last  stated,  which 
Is  that  where  a  person  has  no  interest  in  the  capital  or  business,  and  is  to  be 
remunerated  for  his  services  by  a  compensation  from  the  profits  or  measured 
by  the  profits,  or  what  is  to  depend,  as  in  the  case  of  seamen  or  other  voyagers, 
upon  the  result,  it  has  no  application.  Where,  then,  one  is  oniy  interested  in 
the  profits  of  a  business  as  a  means  of  compensation  for  services  rendered,  he 
is  not  a  partner."  Reading  the  whole  contract  tc^ther,  and  construing  St 
in  the  light  of  a  business  to  be  carried  on,  the  relations  of  the  parties  to  each 
other,  the  former  contract,  of  which  the  one  in  question  was  a  mere  continu- 
ance, and  its  express  provisions,  the  conclusion  is  irresistible  that  the  f^free- 
nient  between  the  parties  was  not  one  of  copartnership,  and  tlie  plaintiff  can 
therefore  have  no  relief  in  this  action.  The  complaint  must,  therefore,  be  dis- 
missed, with  costs. 


BrAJSNBER  v.  HABIJSH  LlGHTINi^  Oo, 

(Supreme  C(ntrt»  Special  Term,  New  Torh  County.    Septeniber  .17, 1S88.) 

KmsiLiraB— Public  NmsANOB— Blbctrio  Ltoht  Plajct— IwjimctioN. 

Defendant  operated  an  eleotrio  Ug^t  station  before  plaintifl  purchased  the  ad- 
joining houses,  but  subsequently  erected  an  extension  to  the  building,  and  placed 
therein  a  400-hor8e- power  engine  and  a  16*foot  cog-wheel.  The  machinery  couIoL 
have  been  driven  with  smaller  engines  and  belts,  with  little  injury  to  plaintiit's 
property,  but  the  large  engine  and  wheel  caused  a  jar  and  annoying  noises  after 
night,  without  causing  permanent  injury  to  the  buuding.  The  extension  and  en- 
gine were  properly  constructed,  and  the  business  carefully  conducted.  Smaller  en- 
gines would  occupy  more  space,  and  reauire  greater  expense.  Defendant  had  In- 
vested about  1300,000,  and  furnished  lignt  to  the  city  and  many  merchants.  New 
buildings  were  under  construction  into  which  defendant  intended  rraaoving,  wheh 
the  station  complained  of  would  be  diqcontinued.  fle2d  that,  while  defendant'^ 
business  was  a  nuisance  to  plaintiff,  and  as  such  should  be  restrained,  in  view  Qjf 
tiie  fact  that  compensation  in  damages  could  be  made,  and  that  great  loss  to  de- 
fendant and  InoonTenienoe  to  the  public  would  result  from  its  Immediate  suspen- 
sion, time  should  be  given  defendant  to  remove  ite  plant  before  the  judgment  should 
take  eftectb 

Application  for  injunction. 

Action  by  Phillip  Braender  against  the  Harlem  Lighting  Company  to  enjoin 
as  a  nuisance  the  operation  of  an  electric  lighting  station  adjoining  plaintiff's 
houses  in  the  city  of  New  York.    Judgment  for  plaintiff. 

Bartlettj  WUstm  df  Hayden^  for  plaintiff.  A.  J,  tXttenho^eVf  for  defend- 
ant. 

O'Bribk,  J.  The  defendant  sought  to  be  enjoined  is  maintaining  an  elec- 
tric lighting  station,  adjoining  plaintiff's  houses  on  East  One  Hundred  and 
Twenty-Second  street,  and  though  various  grievances  are  alleged  in  the  com- 
plaint, upon  the  trial  only  one  was  insisted  on,  viz.,  that  the  engines  and  ma- 
chinery ot  defendant,  placed  in  the  rear  of  the  main  building  and  working  at 
Aight,  jar  plaintiff^s  buildings,  and  create  noises  which  are  unusual  and  ill- 
timed.  The  station  was  erected  and  the  machinery  in  the  main  building  was 
running  when  plaintiff  purchased  the  property.  Subsequent  tliereto  an  ex- 
tension was  bntlt  in  which  a  400^hor8e-power  engine  was  placed,  which  turns 
a  cog-wheel  16  feet  in  diameter.  The  extension  is  shown  to  have  i}een  con^- 
structed  in  a  good  and  substantial  manner,  and,  though  complaint  is  made 
that  the  engine  driven  by  a  cog-wheel  instead  of  belting,  there  is  no  dispute 
but  that  the  engine  itself  was  of  the  very  best  make,  and  was  built  upon  piers 
d  solid  brick.  It  being  shown  that  the  buildings  and  engines  wei*e  constructed 
in  the  best  maaner,  the  business  itself  carried  on  as  well  and  carefully  as  such 
a  bnsinesB  can  be>  and  the  neighborhood  being  such  as  not  to  make  the  eetab- 
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lishment  of  a  lighting  gtation  improper,  it  cannot  be  claimed  to  be  a  nuisance 
per  Be.  Not  bdng,  therefore,  a  public  or  general  nuisance,  plaintiff,  to  suo- 
oeed,  must  show  some. special  injury  to  himself.  The  two  grounds  of  special 
injury  sought  to  be  prpved  were:  First.  Fliysical  injury  to  the  houses.  8eo- 
ondly.  Unusual  disturbance  and  annoyance  to  tenants  from  noise  and  vibra- 
tion caused  by  the  engine  and  machinery  in  the  extension.  These  grounds, 
supported,  by  evidence,  and  showing  permanent  injury  and  continuing  dam« 
age,  would  entitle  pl^ntiff  to  an  injunction. 

I  am,  of  course,  familiar  with  decisions  holding  that  the  injury,  annoyance, 
or  interference  with  tiie  enjoyment  of  property  must  be  substantial  and  real, 
the  law  not  regarding  tritles.  The  rule  is  well  stated  in  Doellner  v.  T^fnan, 
38  How.  Pr.  176,  "tiiat  if  defendant  is  conducting  his  business  iu  a  conven- 
ient and  prppe;*  part  of  the  city,  and  in  a  careful  and  orderly  manner,  it  should 
not  be  interfered  with  merely  because  such  business  is  incidentally  annoying 
to  plaintiff, .  * .  *  *  or  even  renders  the  enjoyment  of  Iiis  property  uncom* 
fortabie."  This  principle,  tluis  laid  down,  is  to  be  considiRred  ^in  connection 
with  the  rule  laid  down  in  McKeon  v.  See,  51  N.  Y.  300,  reported  below,  in 
4  Rob.  (N.  Y.)  449.  This  was  an  action  wherein  an  injunction  was  granted 
against  noise  and  vibration  from  an  engine  in  a  stone-cutting  establishment, 
wherein  the  court  says:  '*It  may  also  be  assumed,  for  the  purpose  of  testing 
plaintiff's  right  to  relief,  that  the  defendant's  business  was  lawful  and  pub- 
licly beneficial,  and  conducted  with  every  reasonable  precaution  as  to  the 
character  of  hjs  building  and  machinery,  and  mode  of  using  them.  This  pre- 
sents the  naked  question  whether  the  lawfulcharacter  of  tiie  results  of  an  oc- 
cupation, trade,  or  mechanical  art,  or  the  care  with  which  it  is  carried  on.  can 
prevent  any  right  of  action  by  those  whose  enjoyment  of  life  and  property  is 
disturbed  by  the  mode  or  means  of  conducting  such  occupation.'*  Applying 
this  test  to  the  facts  in  this  case  as  to  the  first  ground,  visk,  physical  injury 
to  buildings,  I  do  not  regard  the  evidence  as  proving  snch  injury  to  be  of  a 
very  substantial  or  permanent  character.  The  buildings  themselves  have  not 
been  substantially  injured,  and  the  most  that  can  be  claimed  is  that  for  pur- 
poses of  immediate  sale  the  causes  complained  of  might  injuriously  affect  the 
price.  A  removal  of  the  cause  would  operate  a  removal  of  the  injury.  Upon 
the  second  ground,  viz.,  unusual  disturbance  and  annoyance  to  tenants,  I  re- 
gard the  plaintiff,  upon  the  evidence,  as  having  a  substantial  grievance. 
While  the  witnesses  variously  characterized  the  character  and  effect  of  the  noise 
and  motion  of  the  machinery,  whether  we  assume  it  to  be  only  such  a  noise 
and  vibration  as  is  caused  by  a  fire-engine  or  ice-wagon  running  past  the 
houses,  aa  testified  to  by  some,  or  as  such  a  jarring  and  disturbance  as  to  com- 
pel tenants  to  remove  from  the  houses,  as  testified  to  by  others,  either  can 
hardly  be  regarded  as  trifling  or  harmless.  Regarding  only  the  lesser  of  the 
two,  while  tlie  passage  of  a  fire-engine  or  ice-wagon  occasionally  would  not 
interfere  with  the  enjoyment  of  a  house,  the  constant  and  uninterrupted  rush- 
ing past  of  a  fire-engine  or  ice-wagon  might  become  an  intolerable  nuisance. 
One  of  the  controlling  considerations,  however,  to  my  mind,  is  tlie  fact  that 
before  this  large  engine  was  placed  in  the  extension,  the  company  conducted 
its  business  in  an  unobjectionable  way,  and  the  evils  complained  of  did  not 
then  exist.  It  would  seem  that,  for  laclL  of  space,  or  to  economise  or  concent 
trate  power,  the  company  used  the  large  engine,  and  ran  the  machinery  by  a 
16  foot  cog-wheel,  instead  of  having  smaller  engines  and  a  wheel  with  belt- 
ing. The  motion  of  this  large  engine  and  cog-wheel  concededly  produced  the 
damage.  It  would  appear  as  though  the  injury  might  be  avoided.  The  150- 
horse-power  engine  does  the  city's  lighting,  which  is  onerthird  of  the  entire 
business,  and  defendant  had  and  has  three  of  these  smaller  engines  working 
with  belting  and  direct  attachment  causing  no  trouble.  It  would  seemingly, 
therefore,  be  but  a  matter  either  of  convenience,  expense^  or  spaoe.  to  obviate 
the.  cause  of  the  injury*    I  know  defendant  claims  that,  the  substitution  of 
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smaller  machines  or  of  belting  for  the  cog-wheel  would  require  much  more 
ground  than  they  at  present  possess  at  One  Hundred  and  Twenty-Second 
street.  To  accommodate  their  growing  business,  they  are  erecting  a  new  and 
enlarged  station,  now  nearly  completed,  which  will  contain  all  their  machin- 
ery. Their  present  station  will  Uien  be  entirely  removed.  The  defendant 
testified  to  the  expenditure  of  about  $200,000  for  machinery,  etc.  It  is  at 
present  supplying,  under  contract  with  the  city,  all  the  electric  lights  for  the 
streets  in  Harlem,  besides  merchants  and  trades-people  in  that  district,  and 
the  effect  of  an  immediate  injunction  might  prove  ruinous  to  defendant,  be- 
sides subjecting  many  persons  using  the  lights  and  the  city  to  much  incon- 
venience. I  am  not  unmindful,  moreover,  of  the  fact  that  much  of  the  injury 
complained  of,  if  suffered  to  be  continued  for  a  short  time  longer,  can  be  com- 
pensated for  in  damages.  Taking  into  consideration  the  additional  fact  that 
the  injury  to  defendant  by  the  issuance  of  an  injunction  which  would  compel 
an  immediate  suspension  of  business  would  be  greater  than  the  benefit  accru- 
ing to  plaintiff,  I  am  of  opinion  that,  while  plaintiff  should  have  judgment, 
the  defendant  should  be  allowed  some  time,  to  be  fixed  by  the  decree,  to  re- 
move its  plant  before  the  judgment  take  effect.    Judgment  accordingly. 


In  re  Maloney. 

(Supreme  CcurU  Special  Terrn^  New  York  County »    September  2i>  1888.) 
Pabbkt  aOT)  Child— Neglectbd  Child  — CJommitment— Notice  to  GuAKDLiN— Ha- 
beas GORFX7S. 

Under  Pen.  Code  N.  Y.  $  291,  as  amended  in  1886  and  1888,  and  by  the  consolida- 
tion act  of  1883,  Sf  1594-1632,  providing  that,  when  complaint  is  made  against  any 
vagrant  child,  the  magistrate  mnst  cause  the  child  to  be  brought  before  him  for  ex- 
ammation,  and  shall  also  cause  the  parent,  flpiardian,  or  master  of  the  child,  if  the 
child  has  any,  to  be  summoned  to  attend  the  examination,  where  the  examining 
magistrate  commits  the  child  without  summoning  its  guardian,  and  it  appears  that 
it  had  a  guardian,  the  child  will  be  released  on  habeas  corpus. 

At  chambero.  Demurrer  to  traverse  of  return  to  writ  of  ?^dl^eas  corpus. 
Writs  of  habeas  corpus  and  certiorari  issued  to  the  Sisters  of  St.  Dominick, 
a  corporation,  for  the  discbarge  of  James  Maloney  from  the  asylum  under  its 
charge.  The  return  to  the  writs  showed  that  the  petitioner  was  held  by 
virtue  of  a  commitment  to  the  asylum  by  one  of  the  police  justices  of  New 
York  city,  under  Fen.  Code,  §  291,  as  a  child  under  16  years,  who  was  found 
not  having  any  home  or  proper  guardianship,  and  destitute  of  means  of  sup- 
port. The  return  was  traversed  by  an  affidavit  of  Margaret  Heery,  denying 
that  the  child  was  without  a  home  or  proper  guardianship,  etc.,  and  alleging 
that  she  had  provided  a  home  for  and  supported  him,  his  father  not  having 
been  heard  from  in  several  years,  and  his  whereabouts  being  unknown,  and 
that,  at  the  time  of  the  child's  arrest  and  commitment,  no  notice  of  the  pro- 
ceedings therein  was  given  to  her,  and  that  she  was  not  present  or  repre- 
sented in  any  way  at  the  examination.  The  respondent  demurred  to  the 
traverse  as  insufficient,  because  it  admitted  the  detention  of  the  prisoner  un- 
der a  final  commitment,  as  alleged  in  the  return.  Pen.  C!ode,  §  291,  as 
amended  in  1886  and  1888,  and  by  the  consolidation  act  of  1882,  §§  1594r-1632. 
provides  that  when  complaint  is  made  to  any  magistrate  against  any  vagrant 
child,  the  magistrate  must  cause  a  peace-officer  to  bring  the  child  before  him 
for  examination,  and  shall  also  cause  the  parent,  guardian,  or  master  of  such 
child,  if  the  child  has  any,  to  be  summoned  to  attend  the  examination« 
B.  O*  Delaney,  for  petitioner.    John  B,  Pine^  for  respoudent. 

Babrbtt,  J.  The  fact  that  the  child  had  a  guardian  could  readily  have 
been  ascertained  by  a  proper  investigation,  probably  by  interrogating  the 
child  himself.  At  all  events,  there  was  such  a  guardian,  and  the  question  is 
whether  notice  of  some  kind  should  not  have  been  given.    The  spirit  of  all 
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the  acta  and  deoiaioiDs  apoB  this  subjedt  farors  the  conelusion  that  sadi  no- 
tice should  have  been  given.  I  find  proviaion  for  it  in  section  291  of  the 
Penal  Code,  as  ameaded  in  1886  and  1888,  and  in  the  consolidation  act  of  1882, 
§g  1594-1632.  The  cases,  too,  seem  to  reoogmie  the  necessitv  for  sach  no- 
tice. Van  Heck  v.  Protectory,  101  K.  Y.  195,  4  N.  E.  Rep.  177;  Van  Riper 
V.  Protectory,  106  N.  Y.  604,  13  N.  E.  Kep.  436;  19  Abb.  N.  C.  142.  It  Is 
true  that  the  notice  referred  to  in  section  291  of  the  Penal  Code  is  special ; 
that  is,  a  notice  which,  if  given,  shall  render  some  other  or  diflterent  notice 
under  local  or  special  statutes  unnecessary.  Still,  I  think  that  the  notice  thus 
contemplated  was  intended  to  be  a  general  requirement.  It  would  be  strange, 
indeed,  and  exceedingly  harsh,  if  an  adjudication  should  be  permitted  entirely 
ex  parte  that  a  child  was  without  proper  guardianship,  fc^uoh  an  adjudication 
runs  practically  against  the  guardian  as  well  as  against  the  child,  and  yet 
such  guardian  is  stigmatized  as  ''improper"  without  the  opportunity  of  de- 
fending himself  or  herself  or  the  child.  Upon  the  whole,  I  think  that  the  de* 
murrer  should  be  overruled,  and  the  child  discharged. 


In  re  Chapman. 
(Supreme  Court,  Special  Term,  Albany  County.    September,  1888.) 
Trusts— Trubtbrs — ^Appointment  and  Removal. 

The  cestui  que  trust  claimed  that  a  lease  executed  by  the  trustee  was  Improvi- 
dent, and  should  be  set  aside;  that  the  rent  was  too  small;  that  she  had  received 
nothing;  that  she  had  requested  the  trustee  to  take  steps  to  set  aside  the  \ea»e,  and 
he  had  deolined.  The  trustee  had  sent  her  an  acoount  and  his  ohe<sk  for  the  bal- 
ance shown  to  be  owing  her,  but  she  had  returned  the  check  because  the  account 
contained  no  statement  of  taxes  and  insurance  which  ought  to  have  been  paid,  after 
payment  of  which  she  would  receive  no  Income.  In  returning  the  check,  she  stated 
that  all  her  business  was  done  through  her  attorneys,  (naming  them,)  to  which  the 
trustee  replied  that  he  was  required  to  apply  the  income  to  her  support,  and  did 
not  feel  justified  in  paying  it  to  her  attorneys.  Held  that,  as  the  relations  between 
the  trustee  and  cestui  que  trv^t  were  not  cordial,  and  as  the  latter  was  a  married 
.  woman,  and  old  enough  to  have  some  judgment  as  to  her  own  interests,  the  trustee 
would  be  removed  at  petitioner's  oosts,  no  fault  on  his  part  being  shown. 

Application  of  Mary  S.  Wolfe  to  remove  James  R.  Chapman  as  trustee. 
John  T.  Carr,  {Edgar  T.  Brackett,  of  counsel,)  for  petitioner.    Charles  S. 
Lester,  opposed. 

Learned,  J.  The  petitioner  unqualifiedly  disclaims  any  charge  against 
the  moral  character  of  the  trustee,  or  against  his  responsibility.  This  sliouid 
be  stated  at  .the  outset  Briedy,  the  facts  are  that  tlie  trust  was  created  in 
1871.  The  present  trustee  was  appointed  in  1882,  in  place  of  a  deceased  trus- 
tee, who  had  by  appointment  succeeded  to  the  tnist.  The  trust  in  the  whole 
of  the  property  ceased  in  1886;  but  there  continued  another  trust  in  one  un- 
divided third  for  the  petitioner  for  life,  with  remainder  over  to  her  children. 
In  1880  a  lease  of  the  property  waa  made  by  the  then  trustee  for  five  years, 
with  the  privilege  of  renewing  for  five  years,  to  McOaffray,  for  $5,000  per 
annum.  McCaltrey  availed  himself  of  the  privilege.  He  died  in  1886,  and 
his  widow  (who  is  also  the  owner  of  one-third  under  the  original  deed)  is  now 
in  possession.  At  the  time  when  these  moving  papers  were  served,  the  trus- 
tee held  the  lease  as  security  for  a  liability  fbr  McCaffrey,  which  has  since 
been  paid.  The  petitioner  claims  that  the  lease  was  an  improvident  one,  and 
should  he  set  aside;  that  the  rent  is  too  small;  that  she  has  received  nothing; 
that  she  has  requested  the  trustee  to  take  steps  to  set  aside  the  lease,  and  he 
declines.  The  trustee  says  that  in  July,  1888,  he  sent  an  account  to  the  peti- 
tioner, and  his  oheclL  for  8557.08,  the  balance,  which  check  was  returned  by 
her.  In  reply  to  this,  she  culls  attention  to  the  fact  that  said  account  ren- 
dered in  July,  1888,  contained  no  statement  of  taxes  which  should  have  been 
paid  Jauuary  1,  1888,  or  of  insurance  premiums.  May,  1888,  or  of  village 
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taxes,  July,  1888.  Whence  the  petitioner's  counsel  urges  that,  those  being 
paid,  she  would  receive  do  income.  In  returning  the  check  to  the  trustee, 
Mrs.  Wolfe  wrote  him  that  all  her  bosiness  was  done  through  her  attorneys, 
(naming  them.)  To  this  the  trustee  replied  that  by  the  terms  of  the  trust 
deed  he  was  to  apply  the  income  to  her  support  and  maintenance,  and  that  he 
did  not  feel  Justified  in  paying  it  to  Iter  lawyers.  This  correspondence  shows 
that  there  is  a  want  of  cordiality  between  the  trustee  and  Mrs.  Wolfe,  It 
further  appears  tliat  during  the  first  five  years  of  the  lease  MoGafPrey  made  a 
considerable  addition  to  the  building,  and  also  furnished  the  hotel  with  nec- 
essary furniture  at  an  expense  of  some  $30,000.  It  also  appears  that  Mc- 
Caffrey was  indebted  at  his  death  for  the  rent,  payable  October  1»  1886,  which 
has  not  been  paid^  and  which  the  present  occupant  refuses  to  pay.  The  ques- 
tion whether  the  lease,  when  made,  was  improvident,  is  important,  not  as 
affecting  this  trustee  directly,  because  he  did  not  make  it,  but  as  showing 
that  it  was  not  judiciously  made,  and  should  now  be  set  aside  under  the  equi- 
table power  of  the  court.  As  the  trust^estate  in  two-thirds  of  the  property 
has  ceased  by  the  death  of  Harriet  Perry  and  the  maturity  of  Helen  A.,  a 
question  is  made  whether  the  lease,  as  to  those  two-thirds  at  least,  has  not 
ceased.  I  Rev.  St.  p.  730,  §§  65,  67.  But  see  Qreastm  v.  KeUltm,  17  N. 
T.  491.  Or,  if  the  lease  was  valid  at  law,  whether  it  would  not  be  held  im- 
provident in  equity.  It  seems  undoubted  thai  the  property  would  now  rent 
for  more  than  the  rent  received*  But  that  does  not  necessarily  show  that  it 
was  ill*advised  at  the  time.  Tliat  question  I  cannot  pass  upon  here,  and  I 
express  no  opinion.  But  this  question  the  petitioner  desires  to  try,  and  the 
trustee  does  not  think  it  best  to  do  so.  Possibly,  also,  the  petitioner  may 
think  that  lease  forfeited  for  non-payment  of  rent.  At  any  rate  it  appears 
that  the  views  of  the  petitioner  and  those  of  the  trustee  differ  as  to  the  proper 
management  of  the  trust  in  respect  to  this  lease,  and  also  that  there  is  a  want 
of  harmony  between  them.  Now,  this  trust  Is  solely  for  the  petitioner's  ben- 
efit. Ko  one  else  has  any  interest  in  it.  She  is  a  married  woman,  old  enough 
to  haye  some  judgment  as  to  her  own  interests.  If  another  trustee  be  ap- 
pointed, he  will  enter  on  any  litigation  without  careful  advice,  but  he  may  be 
more  ready  to  consider  tlie  wishes  of  the  petitioner.  It  seems  to  mo  just, 
therefore,  that  she  should  have  the  trustee  whom  she^tesires,  supposing  him 
to  be  a  suitable  person,  and  this  without  casting  any  blame  on  the  present 
trustee.  Qtuuskenboss  v.  JSauthwiak,  41  N.  Y.  117;  Ca^e  ofMorgaUt  68  Barb. 
621;  Deraiamea  v.  Dunham^  22  Hun,  86.  If  she  ahould  induce  her  new  trus- 
tee to  commence  a  litigation  which  should  prove  to  be  unwise,  and  shouM 
cause  a  loss  to  her,  that  will  be  her  own  fault,  and  she  will  have  to  bear  the 
consequence.  I  have  no  reasonr  to  think  that  she  is  incompetent  to  Judge  on 
euch  matter,  although,  like  every  one  else,  she  may  judge  unwisely,  and  suffer 
thereby.  And  it  may  be  noticed  here  tl»t  as  to  one-tlilrd  the  lease  seems  to 
have  merged  in  the  fee,  so  that  naturally  Mrs.  McCaffrey  makes  no  eomptaint 
as  to  the  rent  being  small.  As  to  the  other  third  nothing  appears  except  tliat 
the  trust  has  ceased.  Mrs.  McCaffrey,  then,  is  interested  in  having  the  lease 
at  its  present  alleged  low  rent,  and  even  the  trustee,  at  the  time  when  these 
proceedings  were  commenced,  held  the  lease  as  security,  and  at  that  time  had 
an  interest  against  having  it  set  aside.  I  think,  therefore,  that  there  should 
be  granted  an  order  removing  the  present  trustee,  and  appointing  in  his  place 
the  trustee  named  in  the  petition.  The  petitioner  must  pay  the  trustee  $10 
costs  of  this  motion,  because  tlie  motion  is  granted  only  on  her  request,  and 
for  no  fault  of  his.  The  usual  oi^der  of  reference  to  pass  the  amounts  of  the 
trustee. 
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Wenzell  9.  Mqrrissbt. 
(Supreme  Cowrti  Special  Terms  Albany  Ccuntfy,    September,  1888.) 

ATTACBMBirr— AmDAVlT->>DBSCRIFTION  OF  ClAIV. 

An  affidavit  for  attachment  described  the  oLaim  sued  on  as  for  **ttie  services  of 
the  plaintiff,  as  the  attorney  of  the  defendant,  rendered  in  proseouUni?  certain  suits 
upon  his  retainer,  and  for  drawing  and  engrossing  certain  Instruments  in  writing,  ^ 
^ which  services  were  performed,  and  money  advanced,  between**  stated  dates. 
Held^  that  the  affidavit  contained  a  direct  and  positive  averment  of  indebtedness 
for  services  performed  and  money  advanced,  ana  not  a  mere  allegation  of  indebted- 
ness without  any  facts. 

Motion  to  set  aside  an  attachment. 

Alpheas  T.  BuUUey^  for  plaintiff.    Nathaniel  C.  Moakt  for  defendant. 

Learned,  J.  The  plai n tiff  ^s  affidavit  avers  '.*  which  services  were  performed, 
and  money  advanced,  between  September  20,  1883,  and  January  1,  1888," 
and  it  is  sworn  to  September  15,  1888.  It  therefore  appears  that  the  attach- 
ment was  not  obtained  on  the  last  day  when  the  services  were  rendered,  so 
that  the  objection  sustained  in  Smadbech  v.  Simtorit  4  Civ.  Proc.  B.  853,  does 
not  apply.  Next,  the  sentence  above  quoted  is  a  positive  averment  tliat  ttie 
services  were  rendered  and  the  money  advanced.  Therefore  the  objection 
that  there  is  only  an  allegation  of  indebtedness  without  any  facts,  taken  in 
Smith  v.  Davis,  29  Hun,  306,  does  not  apply*  The  words  '*  which  services/' 
etc.,  of  course  refer  to  services  and  money  previously  mentioned.  Looking 
back,  then»  we  find  a  description  of  the  services  and  money  as  follows:  ''The 
services  of  the  plaintifif.  as  the  attorney  for  the  defendant,  rendered  in  prose- 
cuting certain  suits  upon  his  retainer,  and  for  drawing  and  engrossing  certain 
instruments  in  writing."  Thus  we  have  a  positive  allegation  that,  between 
the  dates  specified „the  plaintiff  did  perform  services  as  attorney  for  defendant 
rendered  in  prosecuting  certain  suits  on  his  retainer,  etc.  Prosecuting  suits* 
as  attorney*  on  defendant's  retainer,  means  acting  as  attorney  at  law,  and  if 
plaintiff  were  not  such  attorney,  or  did  not  so  prosecute  suits  on  defendant's 
retainer,  then  the  affidavit  would  be  positively  false.  It  could  not  be  held  to 
mean  attorney  in  fact.  "Retainer"  is  a  word  with  a  distinct  and  well^nown 
meaning.  The  case  of  Pomeroy  v.  Ricketts,  27  Hun,  242,  is  cited  bydefend- 
ant  as  sustaining  their  view  that  the  affidavit  is  defective.  The  affidavit  in 
that  case  lacked  just  the  positive  averment  which  this  affidavit  contains.  If 
thai  affidavit  had  liad  the  additional. words,  "which  goods,  wares,  and  merch- 
andise were  sold  and  delivered  between  June  8v  1880,  and  June  80, 1880,*' 
then  there  would  have  been  a  statement  that  the  plaintiff  had  in  fact  sold 
goods  to  the  def enc^nt.  The  case  of  Manton  v.  Poole,  4  Hun,  638,  is  of  the 
same  character  with  the  case  last  cited.  In  the  present  case  it  seems  to  me 
that  the  defendant  has  overlooked  an  important  part  of  the  ailidavit,  and  has 
treated  it  as  if  the  words  "which  services  were  performed  and  money  ad- 
vanced" were  stricken  out,  while  in  fact  these  words  make  a  positive  aver- 
ment of  what  otherwise  might  perhaps  have  been  called  a  "mere  redtal.? 
Motion  to  set  aside  the  attadiment  denied*  with  $10  costs. 


Jewitt  V,  Jewitt. 
(Supreme  Court y  Special  Term,  Alhany  County.    September,  1888.) 

Judgment— OpExrao  A3?d  VACATiNa — Wbits — Service  by  Publication. 

On  motion  to  set  aside  IndRment  in  an  action  Institated  by  pnbUoation  of  sum- 
mons it  appeared  from  defendant's  affidavits  that  plaintiff,  before  the  institution  of 
the  action,  was  in  the  city  where  defendant  lived,  and  had  conversations  with  her 
there,  and  that  he  knew  that  she  lived  there.  These  allegations  were  not  denied 
by  plaintiff.  It  also  appeared  that  defendant  met  plainuff  frequently,  after  the 
action  was  commenced,  and  was  not  informed  of  its  pendency,  and  Imew  nothing 
of  it  till  after  decree.    The  afl&davit  upon  which  publication  of  summons  was  or- 
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dered  oontaixied  no  evidenoe.  aa  required  by  Ck>de  CMl  Proc.  S  '^^O,  that  plaintiff 
could  not  with  reasonable  diligence  ascertain  where  defendant  would. probably  re- 
ceive mail  matter.    Held,  that  ail  the  proceedings  should  be  set  aside. 

On  motion  to  set  aside  a  judgment. 

Calen  R.  Hitt,  for.  plaintiff,     William  North,  for  defendant. 

Learned,  J.  There  is  no  evidence  whatever  in  the  affidavits  on  which  the 
order  of  publication  was  granted  that  the  plaintiff  could  not  with  reasonable 
diligence  ascertain  a  place  where  the  defendant  would  probably  receive  mat- 
ter transmitted  through  the  post-office.  Code,  §  440.  The  defendant's  al- 
legation, in  her  moving  affidavits,  that  in  1887  the  plaintiff  was  at  Hartford, 
and  had  frequent  conversation  with  her  there,  and  that  he  knew  that  she  re- 
sided in  Hartford;  that  he  stayed  with  their  daughter  in  Hartford,  and  had 
correspondence  with  her  son  there,  are  not  denied  by  plaintiff.  The  order  of 
publication  was  obtained  in  December,  1887.  and  served  by  publication  that 
month.  In  March,  1888,  and  till  June,  1888,  defendant  was  in  West  Troy, 
plaintiff's  residence,  and  was  at  the  same  house  where  plainliff  lived,  and,  al- 
though she  thus  met  plaintiff  frequently,  she  was  not  informed  that  this  ac- 
tion had  been  commenced,  and  she  never  knew  of  its  pendency  till  after  the 
decree,  in  August,  1888.  The  plaintlflP  lived  in  Albany  county,  and  the  place 
of  trial  should  have  been  there.  Code,  984.  It  was  placed  in  Saratoga  county. 
The  publication  of  the  summons  was  in  two  Ballston  papers.  The  report  of 
the  referee  does  not  mention  the  name  of  the  person  with  whom  the  alleged 
adultery  was  committed  at  plaintiff's  house,  and  as  to  that  alleged  to  be  com- 
mitted in  Troy  only  says,  "a  man  by  the  name  of  Nichols."  I  cannot  doubt. 
on  these  papei-s,  that  the  plaintiff  knew  where  the  defendant  lived  when  he 
obtained  the  order,  or  at  least  where  she  would  probably  receive  mail  matter, 
and  that  he  Intended  that  she  should  know  nothing  of  the  action  till  after 
Judgment;  and  his  affidavit  to  obtain  publication  was  plainly  defective  on  its 
face.  The  order  of  reference,  and  all  proceedings  thereunder,  the  report  of 
the  referee,  and  the  judgment  entered  thereon,  are  set  aside,  with  $1()  costs» 
and  the  defendant  may  come  in  and  answer  or  demur  within  20  days  after 
service  of  a  copy  of  the  complaint  on  her  attorney. 


PBOPiiE  eos  rel.  Licktz  et  al.  v.  Gray,  Highway  Commissioner,  et  al. 
{Supreme  Cotwt,  General  Term,  Third  Department    September  24, 1888.) 

H10HWA.T8 — ^Established  bt  Statutort  Pbocesdinos— Noticb. 

Under  Laws  N.  Y.  1847.  c.  456,  and  amendments,  prescribing  ttie  manner  of  as- 
sessing damages  arising  xrom  the  laying  out  of  roaos  by  the  mghway  oommiaslon- 
er,  viz.,  that  a  jury  be  drawn,  the  parties  be  beard,  witnesses  examined,  etc.,  all 
the  proceedings  are  void,  unless  due  notice  thereof  be  given  to  the  parties,  although 
such  notice  is  not  expressly  required  by  the  act. 

Certiorari  to  county  court,  Fulton  county. 

Chapter  455,  Laws  1847,  and  amendments,  prescribe  the  manner  of  assess- 
ing damages  arising  from  the  laying  out  of  roads  by  the  highway  commia- 
sioner. 

Argued  before  Leabned,  F.  J.,  and  Laj^dok  and  Inoalls,  JJ. 

Philip  Keck,  for  appellant.    E*  P.  AnibcU,  for  respondent. 

LiEARNED,  F.  J.  Chapter  455,  Laws  1847,  and  amendments,  show  the  man- 
ner of  assessing  damages  in  these  cases.  After  the  jury  has  been  drawn, 
then,  by  section  6,  they  are  to  **hear  the  parties,  and  such  witnesses  as  may 
be  offered  by  the  parties,  and  sworn  by  said  justice  before  them."  Although 
nothing  is  said  expressly  about  notice  to  the  parties,  such  notice  is  neces- 
sary on  sound  and  settled  principles.  Without  due  notice,  the  proceedings 
cannot  atand.    This  is  the  decision  in  Stephens  v.  Tallman,  *dQ  Barb.  222, 
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and  we  think  that  decision  correct.  The  respondents  ask  for  an  order  au- 
thorizing the  calling  of  a  new  jury.  We  do  not  feel  certain  that  we  have  that 
power.  Whether  tlie  proceedings  have  entirely  failed  or  not  we  will  not  now 
determine.  It  is  enough  for  the  present  that  we  reverse  the  proceedings,  with 
^50  costs  and  debts  against  the  highway  commissioner. 

Landok  and  Inoalls,  JJ.,  concur. 


Van  Oelder  v.  Hali^enbegk. 

(Supreme  Court,  General  Term,  Third  Department,    September  34, 1888.) 

1.  Costs— Who  Entitled  to— Sheriffs  and  Cokstablss— Excessitb  Lbvt. 

A  sheriff  who  has  collected  more  than  sufficient  to  satis^^  an  execution,  and  re- 
fuses to  pay  the  balance  to  the  ludgment  debtor.  Is  liable  for  the  increaaed  oests 
prescribed  by  Code  Civil  Proc  N.  Y.  $  8258,  in  actions  brought  by  reason  of  an  act 
of  a  public  officer,  or  an  alleged  omission  hy  him  to  do  an  act  which  it  was  his 
official  du^  to  perform. 

9.  Same— Intbbbst  on  Costs. 

Where  plaintiff  recovers  judgment  In  one  cause,  and  defendant  in  another,  in 
the  same  actioa,  and  the  coats  adjusted  are  set  off  against  each  other  to  the  ex- 
tent of  plaintiff^s  costs,  which  were  smaller,  and  on  appeal  by  defendant  the  judg- 
ment against  him  is  reversed,  defendant  is  entitled  to  interest  on  the  costs  ad- 
judged to  him  below. 

8.  Nbw  Tbial— MoTioN—ErFBOT  OF  Motion  foe  RBABOimBNT. 

After  an  order  for  a  new  trial  haa  been  made,  and  defendant  has  noticed  the 
cause  for  trial,  proceedings  of  the  plaintiff,  on  a  motion  for  reargument,  do  not 
stand  in  the  way  of  defendants  right  to  proceed  under  the  order. 

Appeal  from  special  term,  Saratoga  county. 

Argued  before  Leabn£D»  P,  J.»  and  Landoin  and  lNeAi4LS,  JJ« 

James  ff.  Van  Gelder,  in  pro.  per,    James  B,  Olney,  for  respondent. 

Learned,  P.  J.  1.  The  small  mistake  as  to  computation  of  extra  allow- 
ance is  a  matter  not  presented  to  the  court,  and  therefore  not  to  be  considered 
here. 

2.  The  items  of  $30  trial  fee,  and  $25  for  proceedings  before  and  after  trial, 
were  properly  allowed.  As  is  stated  by  Justice  Mayham,  the  proceedings  of 
the  plaintiff,  on  the  motion  for  a  reargument,  did  not  stand  in  the  way  of  de- 
fendant's right  to  avail  himself  of  the  order  for  a  new  trial.  He  had  noticed 
the. cause  for  trial,  and  was  entitled  to  move  it  when  reach^;  and  as  a  new 
trial  had  been  granted  by  the  general  term,  defendant  had  a  right  to  proceed 
with  the  cause.  The  cause  was  not  discontinued,  but  the  complaint  was  dis- 
missed at  the  circuit. 

3.  Term  fee,  February,  1887,  (1888.)  The  cause  was  on  the  circuit  calen- 
der, and  we  see  no  reason  why  the  amount  should  not  be  allowed. 

4.  There  is  a  small  item  of  $8.55,  which  arises  in  this  way:  On  the  trial 
of  this  action,  the  referee  found  in  defendant's  favor  on  the  first  cause,  and 
in  plaintiff's  favor,  $123.03  on  the  second.  Defendant  taxed  his  costs  on 
the  first  cause  at  $128.19;  plaintiff  his,  on  the  second,  at  $152.19.  Plain- 
tiff's costs  were  offset  against  defendant's  to  their  extent,  and  Judgment  en- 
tered accordingly.  Defendant  appealed,  and  judgment  was  reversed.  Xow, 
as  tiie  first  cause  was  disposed  of  on  the  first  trial  iti  defendant's  favor,  and 
his  costs  adjusted  at  a  definite  sum,  it  seems  right  that  on  the  final  jndguient 
that  sum  should  carry  interest;  otherwise  the  defendant  would  suffer  by 
reason  of  his  appeal. 

5.  The  expenses  of  printing  papers.  This  is  charged  at  wluKt  is  shown  to 
be  the  regular  price, — the  same  price  which  the  affidavits  state  to  have  been 
charged  by  the  plaintiff  himself  in  several  tax-bills  in  litigations  connected 
with  the  present  action.  There  is  no  reason  to  think  that  there  is  fraud  or 
collusion  in  the  amount  charged,  and  we  think  it  was  properly  allowed. 

6.  The  question  of  *' double"  costs.    This  is  really  not  before  va^    The  dark 
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had»  on  the  taxaiion,  th^  proper  fertifleate  of  Uie  Jnatlce  wbo  tried  the  ca8e,F 
and  the  clerk  coald  not  diarpgard  that.  If  that  certiQcate  waa  incorrect,  it 
should  have  been  corrected  by  motion  for  that  purpose,  not  by  a  motion  for 
a  retaxfttion,  because  the  d^k's  action  on  the  certificate  was  proper.  But  if 
this  question  were  properly  before  us,  we  should  think  that  the  certiflcate 
was  correct.  The  plaintiff  claimed  that,  on  an  execution  against  him,  the  de» 
iendant  had  collected  more  than  sufficient  to  satisfy  the  execution,  and  had 
neglected  and  refused  to  pay  the  surplus  to  the  plaintiff,  and  he  sued  to  re- 
cover such  surplus;  that  is,  the  plaintiff  charged  the  sheriff  with  taking  from 
him  more  property  than  he  lawfully  might  by  virtue  of  his  process.  This,  we 
tliink,  comes  within  section  3258.  The  plaintiff  claimed  to  be  injured  by  the 
official  act  or  tlie  omission  to  act  of  the  officer.  Conner  v.  Reese,  88  Hun^ 
124.  These  are  tlie  particulars  in  which  the  plaintiff  complains  of  the  order 
appealed  from.  The  oi^er  is  affirmed,  with  $10  costs*  and  printing  disbarse- 
ments. 

People  v.  Turner. 
^Supreme  CmirU  General  ^erm.  Third  DepartmenU    September  24, 1888.) 

1.  Taxation— Tax  Titles— Validating  Lawb— Dub  Paoosss  of  Law. 

1  Rev.  St.  N.  Y.  p.  39Sf  $  20,  provides  that  after  the  completion  of  the  assessment 
the  assessors  shall  give  notice,  and  meet  on  a  day  named,  to  hear  and  determine 
oomplaints  regarding  such  as&esament.  Laws  N.  Y .  1885,  c.  448,  provide  that  a  tax 
deed  shaU  be  conclusive  evidence  of  the  regnlarily  of  the  sale  and  proceedings  prior 
thereto,  hut  that  for  certain  reasons  such  deeds  might  be  canceled,  as  provided  by 
lav^.  Held,  that  a  tax  deed  made  before  the  passage  of  the  last-named  statute,  pur- 
Bnant  to  a  sale  made  without  the  notice  mentioned  being  gfiven,  Is  validated  by  said 
act  of  1885,  and,  such  irregularity  not  being  jurisdictional,  is  not  in  oonfliot  with. 
Const.  U.  iS.  amend.  14,  providing  that  no  man  shall  be  deprived  of  property  with- 
out due  process  of  law. 

2.  Same. 

The  constitutional  Inhibition  against  taking  property  without  due  process  of  law 
is  a  provision  for  the  benefit  of  the  owner  of  the  property,  and  cannot  be  taken  ad- 
vantage of  by  one  not  interested. 

3.  EVII>ENCZ — ^DOCUMBXTS. 

Copies  of  paj^rs  received  by  mail  from  the  comptroller's  office,  without  other 
evidence  of  their  correctness,  are  inadmissible  as  evidence. 

4.  Public  Laxdb— Cuttino  Timbek— Actiow  fok  Penalty— Questiows  fob  JtmT, 

Upon  an  action  to  recover  penalties  for  cutting  timber  on  public  land,  there  being 
evidence  that  defendant  saia  he  owned  the  lot  of  land  in  question,  and  that  he  was 
cutting  timber  there,  and  that  the  trees  were  cut  on  that  lot,  it  is  proper  to  submit 
the  question  to  the  Jury  whether  defendant  cut  the  timber  himself,  or  whether  one 
cutting  other  timber  on  adjacent  lands  by  his  authority  had,  without  his  sanction, 
ottt  the  timber  in  queation* 

Appeal  from  (urouit  conrt,  Albany  county. 

A^ion  by  the  people  against  Bent4)n  Tarnerto  reoover  penalties  ior  catting- 
timber  on  land  of  the  state.  Verdict  and  judgment  for  plaintiff,  and  defend* 
ant  appeals. 

Argued  before  Lkarnbd,  P«  J.,  and  Laiqdon  and  Ikgalls,  J  J. 

Oeorge  H*  Beekwiih^  for  appellant.    S,  A,  Kellogg,  tot  respondent 

Leaunbp,  p.  J.  This  is  an  action  to  recover  penalties  for  cutting  or  car* 
rying  away  trees  on  land  belonging  to  the  state.  The  jury  rendered  a  verdict 
for  the  plaintiff,  and  the  defendant  appeals.  On  examining  the  case  we  find 
nothing  showing  that  it  has  been  settled,  and  of  course  no  statement  that  the 
case  contains  all  the  evidence  given  on  the  trial.  Porter  v.  8mUh,  107  X. 
Y.  531, 14  N.  £.  Hep.  446.  A  motion  was  made  for  a  new  trial  on  tbemin* 
utes,  without  specifying  any  ground*  and  that  motion  was  denied.  No  ap- 
peal is  taken  from  tlie  order  denying  such  motion.    Code,  g  1316. 

The  defendant/  offered  in  evidence  copies  of  papere  which  he  said  he  had 
received  by  mail  from  the  comptroller's  office,  and  which  he  could  not  testify 
were  correct  copies  of  papers  there  on  file.    They  were  excluded.    This  wtia: 
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right.  The  defendant  had  not  proved  their  correctness.  *  1?he  testimony  of 
the  witness  Willard  in  reply  to  the  question,  '*  Whom  did  they  say  they  meas- 
ared  for?"  while,  perhaps,  not  properly  admissible,  seems  to  have  been  harm- 
less. What  WHS  done  was  proved  by  this  witness  and  others.  That  Bell  had 
made  a  contract  to  cut  trees  for  defendant  is  not  disputed,  and  that  he  did  so 
cut.  The  action  was  brought  to  recover  tor  trees  cut  on  lots  219,  221,  and 
222;  but  on  the  tHal  the  court  withdrew  from  the  consideration  of  the  jury 
any  cutting  on  221  and  222,  on  the  ground  that  defendant  had  a  deed  of  those 
lots  from  the  comptroller.  At  the  conclusion  of  the  case  the  defendant  asked 
the  court  to  direct  a  verdict  for  the  defendant,  on  the  ground — Fir»t^  that 
there  was  no  question  for  the  jury;  second,  that  the  cutting  was  not  done  by 
defendant  or  his  agent,  but  by  a  contractor;  third,  that  in  1863,  and  since, 
lot  219  was  occupied,  and  no  notice  liad  been  served  on  the  occupant,  hence 
the  title  of  plaintiff  was  not  good.  Now,  the  plaintiff  had  given  evidence 
by  one  Miller  that  defendant  had  said  that  he  owned  lot  219,  and  had  been 
catting  timber  there.  Taking  this  in  connection  with  the  defendant's  own 
testimony,  and  with  the  fact  the  trees  were  cut  on  lot  219,  we  think  that 
there  was  a  question  for  the  jury  whether  the  cutting  .was  not  done  by  de- 
fendant. The  defendant  insists  that  he  made  a  contract  with  Bell  that  Bell 
should  cut  timber  on  lots  221  and  222;  and  that,  if  Bell  cut  on  219,  defendant 
was  not  responsible  for  the  act.  Of  course,  if  defendant  in  no  way  aathor- 
ized  the  cutting  or  carrying  away  timber  from  219,  his  position  would  be  cor- 
rect. But,  without  going  over  all  the  evidence,  we  think  that  there  was 
some  thing  to  submit  to  the  jury  on  this  point. 

The  plaintiff  had  given  in  evidence  a  comptroller's  deed  to  theplaintiff,  dated 
June  9,  1881,  and  recorded  June  3,  1882,  reciting  a  default  in  the  payment  of 
taxes  prior  to  1871,  and  a  sale  in  October,  1877.  The  deed  conveyed  lot  219 
and  other  lots.  The  defendant  offered  to  show  by  an  assessor — as  to  the  years 
1864, 1867,  and  1868 — that  thei-e  was  no  notice  of  review  given,  or  review  had. 
The  court  excluded  this,  holding  that,  as  against  the  comptroller's  deed,  de- 
fendant could  not  show  irregularities  in  the  assessment.  It  seems  to  have 
been  assumed,  but  we  do  not  see  the  proof,  that  the  sale  of  1877  was  for  taxes 
of  those  years.  The  deed  only  recites  a  levy  of  taxes  prior  to  1871.  The  plain- 
tiff insists  on  the  remedial  effect  of  chapter  448,  Dstws  1885,  amending  sec- 
tion 65,  Laws  1855.  As  to  this  sale  that  law  declared  that  the  deed  should, 
six  months  after  the  act  took  effect,  be  conclusive  evidence  that  the  sale  and 
all  proceedings  prior  thereto  were  regular.  But  it  provided  that  the  convey- 
ances, etc.,  might  be  canceled  *'as  now  provided  by  law,"  (referring  to  sec- 
tion 85,)  on  direct  application  to  the  comptroller,  orby  an  action,  by  reason  of 
tlie  payment  of  the  taxes  or  the  levying  by  a  town  which  bad  no  legal  right 
to  assess.  Whether  this  last  clause  is  a  qualification  of  the  right  of  the  comp- 
troller to  cancel,  or  only  a  qualification  of  the  right  to  bring  an  action»  we  need 
not  inquire. 

In  Ensign  v.  Barse,  107  N.  Y.  346, 14  N.  E.  Rep.  .400,  and  15  N.  E.  Rep.  401, 
the  court  of  appeals  points  out  the  distinction  between  a  defect  which  is  juris- 
dictional as  the  law  stood,  and  a  defect  so  jurisdictional  that  the  legislature 
could  not  cure  it.  It  is  claimed  that  the  absence  of  a  notice  of  review  was  such 
k  defect  that  it  could  not  be  amended.  Const.  U.  S.  amend.  14;  Stuart  v. 
Palmer,  74  N.  Y.  183.  It  will  be  seen  that  the  statute  acted  as  a  statute  of 
limitations.  If  the  owner  had  not  paid  his  tax,  and  the  town  had  the  right  to 
assess  the  land,  then  he  must  relieve  himself  within  six  months  from  the  taking 
effect  of  the  act,  provided  the  comptroller's  deed  had  been  recorded  for  two 
years.  But  if  he  bad  paid  his  tax,  or  if  the  town  had  no  right  to  assess,  then 
the  statute  imposed  no  limitation.  The  statute  under  which  taxes  are  im- 
posed provides  for  an  annual  assessment  to  be  finished  on  a  specified  day.  It 
is  not  like  an  assessment  for  an  improvement,  which  is  made  at  no  specified 
time.    But  it  is  known  that,  on  or  before  the  1st  day  of  August  in  every  year. 
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the  assessment  rolls  are  to  be  completed.  Farther*  that  till  the  third  Tues- 
day of  August  they  may  be  seen  and  examined;  and  that,  '*on  the  application 
of  any  person  conceiTing  liimself  aggrieved,  "it  is  the  duty  of  the  assessors  to 
meet  on  that  day,  and  hear  and  examine  all  complaints.  1  Bev.  St.  p.  893«  g 
20.  Now,  although  it  is  the  duty  of  the  assessors  to  post  notices  of  the  time 
and  place  of  review,  and  of  the  place  where  the  roll  is,  meantime,  we  cannot 
think  that  the  neglect  to  do  this  is  so  Jurisdictional  that  it  cannot  be  cured  by 
legislation.  It  is  a  known  statutory  regulation  that  between  the  1st  of  Au« 
gust  and  the  third  Tuesday  of  the  same  month  the  assessment  roll  may  be  ex- 
amined, and  that,  on  the  application  of  an  aggrieved  party,  the  assessors  must 
meet  on  that  last-named  day,  and  bear  complaints.  The  language  of  the  stat- 
ute seems  to  imply  that,  unless  application  is  made,  they  need  not  meet;  and 
if  during  this  interval  there  are  no  persons  who  apply,  conceiving  themselves 
aggrieved,  it  might  be  a  useless  form  for  the  assessors  to  meet.  However 
this  may  be,  we  cannot  think,  when  the  statute  has  provided  the  fixed  time 
every  year  for  examining  the  assessment  rolls,  and  the  same  day  for  hearing 
complaints,  that  the  neglect  to  post  notices  is  such  a  defect  that  a  sale  of  prop- 
erty under  the  assessment  is  a  taking  of  property  without  due  process  of  law. 
It  may  be  that  until  the  subsequent  legislation  such  a  sale  would  be  void;,  but 
if  the  omission  was  of  a  thing  which  might  have  been  originally  dispensed 
with,  the  legislature  may  cure  the  defect.  Gooley,  Const.  Law,  871.  And  we 
think  that,  the  day  for  review  being  fixed  by  statute,  the  posting  of  notices 
might  have  been  originally  dispensed  with  by  the  legislature.  For  this  reason 
the  remedial  act  above  cited  cures  the  defect,  without  violating  the  constitu- 
tional provision.    See  Ensign  v.  Barge^  at  pages  888,  346,  cited  supra. 

It  is  further  to  be  considered  that  the  present  defendant  does  not  claim  to 
be  owner,  or  to  have  derived  any  rights  from  the  original  owner.  It  does 
not  appear  who  was  the  original  owner,  or  that  he  has  ever  asserted  the  in- 
validity of  these  proceedings.  The  principle  that  property  shall  not  be  taken 
without  due  process  of  law,  and  that  such  due  process  include  notice  to  the 
owner,  is  evidently  one  for  his  benefit;  not  for  the  benJht  of  third  parties. 

The  further  point  was  taken  by  defendant  that  the  land  was  occupied  at 
the  expiration  of  two  years  from  October,  1877.  The  court  held  that  if  any 
part  was  occupied  the  defendant  was  entitled  to  a  verdict.  The  question  of 
oocnpation  was  in  dispute,  and  was  submitted  to  the  jury  very  fairly,  and 
under  full  explanation  from  the  court.  We  have  examined  the  evidence,  and 
we  do  not  think  that  the  court  would  have  been  justified  in  holding  as  matter 
of  law  that  a  part  of  lot  219  was  occupied.    The  Jury  found  that  it  was  not. 

The  judgment  should  be  affirmed,  with  costs. 

Landon  and  Ingalls,  JJ.,  concurring. 


Balcom  9.  Adahs. 
{Supreme  Court,  General  Term,  Third  Department    September  34, 1888.) 

1.  PsAcncs  IN  Civil  Cabbs— Examination  ov  DBma>AN!D—TiitB— Modification  bt 

Spbcial  Tbbx. 

Under  Code  Civil  Proo.  N.  Y.  S  878»  providing  that  for  reasons  specified  a  partv 
may  obtain  an  order  for  the  examination  of  the  adverse  party  before  trial,  which 
shall  be  not  lees  than  6  nor  more  than  20  days  after  the  time  fixed  by  the  order  for 
aervioe,  the  speoial  tenn  cannot  change  the  time  for  examination,  fixed  by  an  order 
by  a  judge,  to  a  time  more  than  20  days  from  the  time  fixed  for  service  by  the  judge. 

2.  8am£— Right  to  Examination. 

-  Such  order  should  be  vacated  on  appeal  when  it  appears  by  the  facts  stated  in  the 
affidavits  upon  which  it  was  grantea  that  the  plaintiff  has  no  need  of  such  exami- 
nation to  enable  her  to  draw  her  complaint,  that  being  the  purpose  for  which  the 
examination  was  asked. 

Appeal  from  special  term*  Saratoga  county;  Fish,  Justice. 
Action  by  Fannie  Balcom,  administratrix  of  Lewis  Balcom,  against  Mag- 
gie Adams,  for  worlc  done  and  goods  sold  by  piaintiff^s  intestate  for  defend* 
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ant.    Frotn  ba  order  refusing  to  vaoate  an  order  by  a  Judge  lor  aa  ezAini-*^ 
nation  of  defendant,  the  latter  appealed. 

Argued  before  Leabmsd»  P.  J.,  and  Landon  and  Inoalla,  JJ. 

Charles  M,  Dati8on»  for  aj^Uant.    Jeaft  StUeSp  for  respondent. 

Learned,  P.  J.  On  May  29, 1868,  plaintiff  obtained  from  Justice  Fisff 
an  order  to  examine  defendant  before  trial.  Tliis  was  set  aside  by  Justice 
Fish,  June  2d.  June  7th  plaintiff  obtained  another  order  of  like  character 
from  Judge  Putnam,  '*on  the  affidavit  of  Jesse  Stiles,  verified  June  5,  1H88» 
and  the  affidavit  of  plaintiff,  sworn  to  June  7,  1888,  the  order  granted  bj 
Justice  Fish,  and  the  papers  mentioned  in  said  order  and  served. "  The  ex* 
amination  was  to  be  J  une  16tb.  The  order  required  tiie  servioe  of  the  two- 
affidavits  of  Jesse  Stiles  and  of  plaintiff.  On  an  order  to  show  cause,  the  de- 
fendant moved  before  Justice  Fish,  July  16th,  and  obtained  the  order  froiB 
which  this  appeal  is  taken.  That  order  recites  that  it  appears. that  the  affida* 
vits  and  orders  on  which  plaintiff's  order  to  examine  was  obtained  from. 
Judge  Putnam  were  sufficient,  but  that  the  order  was  not  properly  serred,. 
by  reason  of  a  failure  to  serve  all  the  affidavits.  It  denies  the  motion  to  va- 
cate, changes  the  time  in  Judge  Putnam's  order  from  June  16th  to  August 
2d,  and  orders  defendimt  to  be  titen  examined,  and  also  orders  a  copy  of  this 
order  to  be  served  on  defendant's  attorney  on  or  before  July  28Ui,  which  shall 
be  sufficient  service. 

The  Code  (section  873)  provides  that  the  examination  shall  take  place  not 
less  than  five  nor  more  than  twenty  days  after  the  time  fixed  for  the  service 
of  the  order.    The  time  fixed  by  Judge  Putnam's  order  for  service  was  on  or 
before  June  11th;  for  examination,  June  16th.    The  special  term  could  not 
properly  appoint  a  day  for  examination  more  than  20  days  after  that  time. 
Whether  the  special  term  had  any  power  to  modify  the  order  of  Judge  Put* 
NAM  is  at  least  doubtful.    Heiahon  v.  Instance  Co,^  77  K.  Y.  278.     This 
power  of  examination  is  strictly  statutoiy*  and  tlie  preoise  provisions  of  the 
statute  m  us  t  be  followed.    Van  Hoy  v .  Harriot^  30  Hun«  77.    The  application 
for  an  order  to  examine  is  stated  to  Ibs  made  in  order  to  enable  pUiintiff  to 
prove  her  complaint;  no  complaint  having  yet  been  served.    This  kind  of  ap- 
plication should  not  be  favored.    A  plaintiff  should  not  try  his  case  before  is- 
sues are  framed;  and  in  ordinary  and  simple  oases  there  can  be  no  difficulty 
in  framing  a  complaint,  and  no  need  of  examining  a  defendant  for  that  pur- 
pose.   It  is  not  rigtit  to  use  this  provision  of  the  Code  in  order  to  find  out 
what  chance  of  success  the  plaintiff  may  have.    In  this  very  case  the  plain- 
tiff's own  affidavit  states  facts  enough  from  which  a  compUint  could  be  drawn. 
Tlie  cause  of  action  there  alleged  is  that  defendant  received  of  plaintifTs  in- 
testate, in  his  life-time,  goods,  wares,  and  merchandise,  and  that  said  intes- 
tate performed  for  defendant  work,  labor,  and  services;  that  defendant  is  ia 
possession  of  personal  property  belonging  to  said  intestate  at  his  death.     The 
plaintiff  says  she  does  not  know  the  exact  amount  of  the  indebtedness,  or  the 
quantity  of  the  goods*  etc. ;  but  it  is  not  necessary  that  she  should  know  this 
in  order  to  frame  her  complai nt    Furthermore,  it  is  stated  in  one  of  the  plain- 
tiff's affidavits  that  she  has  had  the  defendant  cited  before  the  surrogate  in  re- 
gard to  the  estate  and  property  of  the  decea8ed»and  that  defendant,  by  whole- 
sale affidavit  and  swearing,  had  deprived  plaintiff  of  such  examination.    From 
this  it  may  be  inferred  that  defendant  claims  to  own  the  property  which  plain- 
tiff seeks  to  recover.    We  see,  then,  no  reason  why  the  plaintiff  cannot,.on 
the  facts  shown  in  her  affidavit,  frame  a  complaint  sufficient  for  her  alleged 
cause  of  action.    Should  the  defendant  require  further  particularity  in  the 
complaint,  the  plaintiff  will  be  able  to  show  defendant's  refusal  to  give  the 
knowledge  she  is  alleged  to  have.    The  order  appealed  from  should  hb  re- 
versed, with  i$10  costs,  and  printing  disbursements;  and  the  order  granted  by 
Judge  Putnam  should  be  vacated,  with  1^10  costs.  , 
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In  re  Importers'  &  Grocers'  Exchange  of  New  York, 
iCommon  Pleas  of  New  York  City  and  County,  SpecUil  Term.    October  9,  1888.) 

Ck>spoBATioNs~Di880LUTioN— Rights  of  Majority. 

A  controlling  interest  in  a  corporation,  originally  organized  by  tea  dealers  to  fos- 
ter, protect,  and  reform  certain  lines  oi  trade,  and  to  settle  diiferences  and  pro- 
mote friendly  intercourse  between  members,  and  to  continue  60  years,  was  acquired 
by  sugar  dealers,  who  made  an  application  under  Code  Civil  Proa  N.  Y.  §2429,  to 
dissolve  it,  on  the  ground  that  it  would  be  **  beneficial  to  the  interests  of  stock- 
holders, "  for  the  purpose  of  dividing  the  assets,  which  were  coii^tituted  in  large 
part  of  money  received  for  shares.  The  later  subscriptions  were  for  a  much  greater 
amount  than  was  paid  for  the  original  ones.  The  tea  dealers  required  an  exchange, 
and  desired  the  continuance  of  the  corporation.  Heldy  that  in  tne  absence  of  a  spe- 
cial provision,  giving  a  majority  of  the  members  the  right  to  it,  a  dissolution  is  not 
required  by  the  Code,  becatfse  beneficial  to  a  majority,  and  that  a  dissolution  should 
be  denied. 

Proceeding  for  the  voluntary  dissolution  of  a  corporation,  under  Code  Civil 
Proc.  tit.  11. 

Mr,  Clarke,  for  petitioners.    Frank  E.  Blackwell,  opposed. 

Larremore,  C.  J.  This  is  a  pi-oceeding  brought  under  title  11  of  the  Code 
of  Civil  Procedure,  for  the  voluntary  dissolution  of  the  above-named  corpora- 
tion. The  Importers*  &  Grocers'  Exchange  of  New  York  was  organized  un- 
der chapter  228  of  the  Laws  of  1877,  and,  according  to  its  certificate  of  incor- 
poration, for  the  following  purposes:  "To  foster  trade  and  commerce  in  gro- 
ceries and  £ast  Indian  and  Soutli  American  products;  to  protect  such  trade 
from  unjust  and  unlawful  exactions;  to  reform  abuses  in  such  trade;  to  dif- 
fuse accurate  and  reliable  Information  among  its  members;  to  produce  uni- 
formity and  certainty  in  the  customs  and  usages  of  the  trade  in  said  merchan- 
dise; to  settle  differences  between  the  members  of  said  corporation  arising 
out  of  the  trade  in  such  merchandise;  and  to  promote  a  more  enlarged  and 
friendly  Intercourse  between  merchants  engaged  in  said  trade;  and  generally 
to  increase  the  facilities  in  conducting  the  trade  in  groceries  and  East  Indian 
and  South  American  products.''  Said  chapter  228  of  the  Laws  of  1877  con- 
tains no  provision  relating  to  or  regulating  the  dissolution  of  corporations 
organized  under  it,  and  presumably,  therefore,  the  general  provisions  of  law 
are  applicable.  It  appears  that  this  proceeding  was  regularly  commenced  un- 
der section  2429 of  the  Code,  at  the  instance  of  a  majority  of  the  trustees;  and 
the  petitionei-s  now  apply,  under  section  2429,  for  a  final  order  of  dissolution, 
and  appointing  a  receiver,  upon  the  alleged  ground  that  the  same  "will  be 
beneficial  to  the  Interests  of  th^  stockholders. ''  From  the  findings  of  the  ref- 
eree, who  was  appointed,  among  other  things,  to  determine  the  facts,  it  ap- 
pears (and  such  fact  was  practically  conceded  on  the  argument)  that  a  ma- 
jority of  the  stockholders  desire  a  dissolution  of  this  corporation,  and  that  a 
minority  thereof  are  opposed  to  it.  Such  minority  does  not  consist  merely  of 
one  or  two  recalcitrant  members.  Those  opposed  to  dissolution  compose  nu- 
merically a  considerable  percentage  of  the  total  number  of  stockholders,  and, 
taken  together,  they  constitute  all  the  members  engaged  in  the  tea  business. 
The  referee  has  specifically  found  that  "it  is  not  for  the  interests  of  the  mem- 
bers of  said  exchange,  engaged  in  the  tea  trade,  that  this  corporation  be  dis- 
solved. " 

The  main  question  to  be  determined  is  whether  the  words,  "beneficial  to 
the  Interests  of  |he  stockholders,"  used  in  section  2429,  were  intended  to  make 
it  mandatory  upon  the  court  to  decree  a  dissolution  in  cases  where  it  would 
be  beneficial  to  a  majority,  of  the  stockholders,  but  the  best  interests  of  the 
minority  demand  ax;ontinuation  of  the  corporation's  existence.  In  my  opin- 
ion, the  legislature  did  not  so  intend.  The  words,  "beneilcial  to  the  interests 
of  the  stockholders,*'  are  some  what  vague,  at  best,  and  seem  not  to  confer  an 
absolute  right  on  the  stockholders;  but  to  confide  a  discretionary  power  to  the 
v.2N.Y.s.no8.11,12 — 17 
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court  to  order  a  dissolution  if,  in  its  opinion,  and  viewing  all  the  circumstances 
of  tbe  case,  the  best  interests  of  the . stock liolders  will  be  subserved  thereby. 
In  the  exercise  of  such  discretion  the  court  is  bound  to  consider  the  interests 
of  the  minority  as  well  as  the  majority.  If  it  appear  that  the  members  com- 
posing such  minority  have  performed  all  their  duties,  and  that,  on  the  other 
hand,  the  majority,  and  those  representing  them,  have  failed  to  manage  the 
company  according  to  its  chai-ter,  and  that  said  minority  desire  to  have  such 
corporation  continued,  and  to  have  the  same  managed  in  accordance  with  the 
plan  and  purposes  set  forth  in  said  charter,  it  certainly  seems  to  me  that  it  is 
the  duty  of  the  court  to  guard  carefully  what  "  will  \)e  beneficial  to  the  inter- 
ests" of  such  minority  wlio  have  acted  according  to  the  law,  and  desire  merely 
llie  fulfillment  of  the  implied  contmct,  entered  into  by  the  corporation  with 
them  when  they  purchased  membership  tickets.  -In  the  absence  of  a  provis- 
ion giving  a  mere  majority  of  stockholders  or  trustees  tbe  absolute  right  to  a 
dissolution,  I  shall  not  grant  tlie  same  under  the  admitted  facts  of  the  case  at 
bar. 

It  was  held  in  Denike  v.  Cement  Co.,  80  N.  Y.  599,  that  a  portion  of  the 
stockholders  of  a  manufacturing  company  cannot  maintain  an  action  to  dis- 
solve it;  while  it  is  said  in  Uie  opinion  that  "all  the  stockholders  uniting  might 
undoubtedly  surrender  the  franchise  of  a  corporation,  and  work  its  dissolu- 
tion." The  following  language  used  by  Sutherland,  J.,  in  Abbot  v.  Hab- 
ber  Co,,  33  Barb.  578,  seems  to  me  a  correct  statement  of  the  law:  "I  do  not 
think  the  directors,  even  with  the  consent  of  a  majority  of  the  stockholders, 
had  a  right,  as  against  the  stockliolders  not  consenting,  thus  in  effect  to  dis- 
continue its  existence,  and  defeat  the  object  of  its  organization.  «  *  ♦ 
To  hold  that  the  directors  could  thus  discontinue,  wind  up,  and  defeat  tbe 
purpose,  object,  and  business  for  which  the  corporation  was  organized,  even 
with  the  consent  of  a  majority  of  the  stockholders,  would  in  effect  be  depriv- 
ing the  minority  of  their  property  without  their  consent.  No  doubt  the  prin- 
ciple that  the  majority  must  govern  or  control  (in  the  absence  of  any  special 
provision  in  the  charter  or  (onatitutional  articles)  applies  to  corporations,  and 
that  the  minority  are  bound  by  the  acts  of  tlie  majority  when  those  acts  are 
witliin  and  according  to  the  charter  or  constitutional  articles  of  the  corpora- 
tion, and  not  inconsistent  with  the  object  and  purpose  with  which  it  was  or- 
ganized. Such  acts  a  stockholder  consents  to  by  becoming  a  member  of  the 
corporation,  because  he  is  presumed  to  know  the  law,  and  the  rights  of  the 
majority  by  law.  But  this  democratic  or  representative  principle  does  not 
apply  to  the  act  or  acts  of  the  majority  inconsistent  with  a  continued  exist- 
ence of  the  corporation,  and  the  very  object  and  purpose  for  which  it  was  or- 
ganized; nor  does  a  stockholder  consent  to  such  acts  by  becoming  a  member, 
because  the  law  does  not  justify  them;  and  he  ciinnot  be  presumed  to  have 
anticipated  or  thought  that  such  acts  would  ever  be  perpetrated  or  attempted 
by  the  majority."  See,  also.  Ward  v.  Society,  1  Colly.  370;  In  re  Insurance 
Co,,  1  Paige,  258;' JSTeaw  v.  Johnson,  9  N.  J.  Eq.  401. 

^Ul  of  these  decisions  involved  the  attempted  dissolution  of  manufacturing 
or  commercial  corporations.  But  although  in  the  purpose  of  its  organization 
the  Importers'  &  Grocers'  Exchange  of  New  York  is  more  nejirly  analogous 
to  a  social  club  than  a  money-making  corporation,  yet  the  principle  upon 
which  such  decisions  turned  applies  with  equal  force  to  the  cjise  under  con- 
sideration. It  appears  that  this  exchange  was  originally  organized  by  tiie  so- 
called  "tea  men."  Afterwards  the  sugar  men  came  in  in  such  numbers  that 
they  gained  a  controlling  interest  in  its  affairs.  The  fact,  or  rather  expi  ession 
of  opinion,  contained  in  the  referee's  report,  that  "the  exciiange  has  outlived 
its  usefulness,"  is  conclusively  answered,  so  far  as  this  application  is  con- 
cerned, by  his  further  finding  that,  "notwithsUinding  there  was  in  the  treas- 
ury of  siiid  exchange  over  sixty  thousand  dolkirs,  the  trustees  of  Siiid  exchange 
refused  on  or  about  March  or  April,  1886,  to  furnish  any  standards  of  tea  for 
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the  use  of  roembersof  sHid  exchange  who  were  dealers  in  tea,  unless  the  mem- 
bers of  the  exchange  would  pay  or  subscribe  therefor  a  sum  sufficient  to  cover 
the  cost  thereof."  It  nowhere  appears  but  that  if  the  usual  requisites  for 
legitimate  business  at  a  commercial  exchange  had  been  provided,  a  brisk  trade 
would  have  centered  there,  and  abundant  reason  would  have  been  found  for 
the  continuance  of  the  corporation  according  to  the  original  object  of  its  or- 
ganization. It  is  substantially  conceded  that  the  minority  members,  being 
the  tea  men,  require  an  exchange  of  some  sort  for  the  conduct  of  their  busi- 
ness; and,  under  such  circumstances,  it  would  be  the  height  of  injustice  to 
require  them  to  form  a  new  company  when  they  are  already  members  of  one 
started  for  that  very  purpose.  The  fact,  which  appears  in  one  of  the  affida- 
vits used  on  this  motion,  that  the  learned  counsel  for  the  petitioners  offered 
to  reincorporate  the  tea  men  for  a  comparatively  small  total  expense,  does  not 
in  any  wise  affect  either  the  legal  or  equitable  aspect  of  the  case.  The  tea  men 
joined  the  exchange,  and  paid  their  money  for  membership  therein,  on  the 
faith  of  the  provisions  contained  in  its  certiAcate  of  incorporation,  and  there- 
fore, relying  upon  the  maintenance  and  continuation,  for  a  period  6f  50  years,  of 
an  **  exchange,"  in  the  ordinary  commercial  sense  of  that  word,  where  they  could 
meet  and  engage  in  their  legitimate  business.  The  later  subscriptions  to  the 
capital  stock  of  the  corporation  were  four  times  the  original  amounts  paid  for 
the  same;  and  members  who  brought  $1,000  shares  evidently  did  soon  the  pre- 
sumption that  the  exchange  had  become  a  fixed,  and  would  be  a  permanent, 
institution.  This  is  the  only  possible  explanation  of  their  willingness  to  pay 
the  larger  price  for  shares.  They  are  met  now  in  the  present  application  by  an 
attempt  of  the  sugar  men  to  dissolve  the  concern  simply  for  the  purpose  of  di- 
viding up  its  assets.  This  disposition  of  the  assets  after  such  a  comparatively 
short  period  of  existence,  would  in  itself  work  manifest  injustice  to  those  who 
hare  paid  the  higher  price  for  their  s))ares,  as  the  money  received  for  shares 
constitutes  a  large  part  of  the  fund  now  in  the  treasury.  And  this  considera- 
tion is  in  addition  to  the  main  one  above  stated,  that  the  tea  men  wish  to  act 
in  all  respects  within  the  law,  and  keep  to  the  legitimate  purpose  of  the  or- 
ganization, as  defined  in  its  certilicate  of  incorporation,  and  are  therefore  en- 
titled to  the  protection  of  the  court.  Tlie  appliciition  should  be  denied,  with 
costs. 


f 
In  re  Bbddish. 
{Suprmne  Oour%  OenmxU  Term,  Third  Department    September  24, 18SS.) 
JuDGE-^BiBQaALtncATioN— Continued  Cause— Adjudioation  bt  Successor. 

Under  Code  Civil  Proc.  N.  T.  §  46,  prohibiting  a  judge  from  taking  part  in  the 
decision  of  a  cause  or  matter  in  which  he  is  interested,  a  jud^  who  is  a  director 
and  stockholder  of  a  bank  which  is  one  of  the  petitioning  creditors  for  the  removal 
of  an  assignee  cannot  act  on  such  removal;  and^  the  judge  having  issued  an  order 
to  show  cause  in  such  proceeding,  and  then  having  resigned  his  office  before  final 
adjndication,  the  proceeding  is  not  properly  before  the  oonrt  for  determination  by 
his  successor. 

Appeal  from  Montgomery  county  court;  Borst,  Judge, 

This  is  an  appeal  from  an  order  denying  a  motion  by  Edward  J.  Maxwell 
to  vacate  an  order  removing  him  as  assignee  of  John  Reddish,  an  insolvent 
debtor,  and  an  appeal  from  the  order  of  removal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

W.  G.  Maecwell,  {N.  C.  Jfoak,  of  counsel,)  for  appellant.  Geo.  B.  White, 
for  respondent. 

Learned,  P.  J.  Chapter  466,  Laws  1877,  in  most  of  its  sections,  speaks 
of  proceedings  as  before  ''  the  county  judge. "  But  sections  22, 25,  and  26  seem 
to  indicate  that  the  proceedings  authorized  by  the  act  are  in  the  county  court, 
and  not  before  the  judge  as  a  mere  officer.    Section  25  especially  says  that 
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any  proceedings  under  the  act  shall  be  deemed,  for  all  parpoees,  to  be  a  pro- 
ceeding had  in  the  court  aa  a  court  of  general  jurisdiction.  It  woald  seem, 
therefore,  that  sections  52  and  53  of  the  Code  do  not  apply  to  this  case.  We 
must  look  at  the  proceeding  as  one  pending  in  the  county  oourt. 

It  appears,  then,  that  an  order  to  show  cause  was  made  by  Judge  Wbst- 
BBOOK,  October  27, 1887,  returnable  November  7th.  Affidavits  seem  to  have 
been  made  and  presented  after  that  date,  and  the  matter  was  kept  open  till 
December  3d.  On  that  day,  it  is  insisted  by  the  assignee,  the  matter  was 
finally  submitted.  On  the  other  hand,  the  attorney  for  the  petitioners  says 
that  it  was  adjourned  to  January  7, 1888.  He  says  that  a  memorandum  show- 
ing such  adjournment  is  attached  to  his  affidavit;  but  no  such  memorandum 
is  in  the  printed  papers.  On  the  1st  day  of  January  Judge  W^tbrook  re- 
signed, and  Judge  Bobst  was  appointed  county  judge,  in  his  place.  On  the 
7th  of  January  a  message  was  sent  from  Judge  Borst  to  the  assignee,  asking 
him  to  come  to  the  judge's  office.  The  assignee  did  so,  and  was  informed  that  • 
Judge  Bobst  had  some  papers  left  by  Judge  Westbrook,  undisposed  of,  and 
wished  to  know  what  the  assignee  proposed  to  do.  The  assignee  said  he  under- 
stood the  matter  had  been  argued  and  submitted  before  Judge  Westbbook,  and 
that  he  did  not  recognize  Judge  Bobst's  authority,  and  went  away.  The  attorney 
for  the  petitioners  says  that  he  appeared  on  the  7th  of  January  before  Judge 
Borst,  pursuant  to  the  aforesaid  adjournment,  and  submitted  the  case  for  the 
petitioners.  On  the  12th  of  March  Judge  Borst  granted  an  order,  entitled  of 
the  7th  of  January,  removing  the  assignee,  which  was  served  the  17th.  The 
assignee  then  moved  on  notice  before  Judge  Borst  to  set  aside  this  order. 
This  was  opposed,  and  was  denied  May  12th.  From  this  order  the  assignee 
appeals. 

The  assignee  says  that  on  the  hearing  before  Judge  Westbbook  he  insisted 
that  Judge  Westbrook  was  disqualified,  because  he  was  attorney  and  coun- 
sel of  the  First  National  Bank  of  Amsterdam,,  one  of  the  petitioners,  and  also 
a  stockholder  and  director  of  said  bank,  which  facts  the  assignee  asserts;  and 
he  sa^s  also  that  Judge  Borst  became  at  the  time  of  his  appointment  a  part^ 
ner  of  Judge  Westbrook  in  his  law  business,  and  is  one  of  the  legal  ad  vis*  s 
of  the  bank.  It  is  denied  that  Judge  Borst  is  the  legal  adviser  of  the  bank. 
The  attorney  for  the  petitioners  denies  on  information  and  belief  that  at  the 
time  of  instituting  the  petition  Judge  Westbbook  was  attorney  or  counsel  of 
the  bank.  The  other  allegations,  that  Judge  Westbrook  was  a  stockholder 
and  director,  do  not  seem  to  be  denied;  and  a  summons  is  shown,  dated  Octo- 
ber 14, 1887,  in  which  the  bank  is  plaintiff  and  this  assignor  defendant,  which 
is  signed  by  Judge  Westbrook  as  plaintiff's  attorney.  It  seems,  then,  to  be 
admitted  that  Judge  Westbrook  was  interested  in  this  matter  at  the  time  it 
was  presented  to  him,  as  being  a  director  and  stockholder  of  the  bank,  which 
was  one  of  the  petitioning  creditors  for  the  removal  of  the  assignee.  Thus 
he  was  disqualified.  Ckxle,  §  46;  In  re ManvfaotuHng  Co.,  11 N.  Y.  107.  It 
then  was  his  duty  to  make  the  certificate  provided  for  by  section  342,  and 
therefore  (as  there  was  no  special  county  judge)  the  proceeding  would  have 
been  removed  to  the  supreme  court. 

Now,  evidently,  by  the  affidavit,  even  of  the  attorney  for  the  petitioners, 
this  matter  was  argued  before  Judge  Westbbook,  alth6ugh,  perhaps,  not 
fully  argued.  And  it  is  because  he  did  hear  it,  and  did  (as  that  attorney 
claims)  adjourn  it  for  a  further  hearing,  that  the  petitioners  now  insist  on 
the  authority  of  Judge  Bobst.  But,  in  the  view  above  stated,  Judge  West- 
brook was  disqualified,  and  his  acts  had  no  validity.  It  was  not  necessary 
that  the  assignee  should  nuike  the  objection.  A  judgment  of  this  general 
term,  a  few  years  ago,  was  set  aside  by  the  oourt  because  one  of  the  judges 
was  by  marriage  related  to  both  the  parties  within  the  ninth  degree;  a  fact  of 
which  he  was  ignorant,  and  which  neither  of  the  parties  had  mentioned  on 
the  assignment.    Judge  Bobst,  as  successor  to  Judge  WEsrrBBOOK,  oould 
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only  succeed  to  jurisdiction  of  such  cases  as  were  lawfully  in  the  court  when 
Judge  Wkstbrook  resij^ned.  This  proceeding  was  not  lawfully  there  at  that 
time.  It  may  be  unnecessary  to  consider  what  would  have  been  the  proper 
course  to  follow.  It  is  our  impression,  however,  that,  whether  the  proceed* 
ings  were  properly  before  Judge  Wkstbrook  or  not,  yet,  in  the  half -argued 
and  half-considered  condition  of  the  case,  it  could  have  been  brought  up  only 
by  a  new  notice  of  hearing  served  on  the  assignee  or  his  attorney  for  some 
definite  time  before  the  county  court  then  held  by  Judge  Borst.  The  pro- 
ceeding was  Hlse  a  case  half  tried.  If  the  attorney  for  the  petitioner  had 
given  formal  notice  that  he  would  present  the  petition  and  affidavits  previously 
served  at  such  a  time  and  place,  the  matter  could  have  been  easily  and  legally 
disposed  of.  It  was  not  for  the  county  judge  to  give  notice  to  the  assignee  of 
his  intention  to  go  on  with  a  tmlf-argued  case.  The  order  appealed  from  must 
be  reversed,  with  $10  costs  and  printing  disbursements,  and  the  assignee's 
motion  granted,  vacating  the  order  of  January  7th»  with  ij^lO  costs;  but  this 
Is  without  prejudice  to  any  similar  motion. 

Landon  and  Inqalls,  JJ.,  concur. 


Smith  o,  Fitchett, 
(Supreme  Court,  Special  Term.    1888.) 

Fabtncbshif — ^AocouNTiXG — Rbceivers— Appointment. 

It  appeared  in  an  action  for  a  partnership  accounting  that,  by  reason  of  the  un- 
co Jected  and  unconverted  firm  assets,  no  final  decree  determining  the  rights  of  the 
parties  could  then  be  made.  Held^  that  danger  of  loss  or  waste  to  the  property  in 
dispute  was  sufficiently  shown  to  warrant  the  appointment  of  a  receiver,  under 
Code  Civil  Froc.  N.  Y.  §  713,  providing  that  a  receiver  may  be  appointed  on  the  op- 

Slication  of  a  party  establishing  an  apparent  right  to  the  property,  and  that  there  is 
anger  of  its  loss  or  injury,  though  the  complaint  simply  prayed  an  accounting; 
but  as  the  insolvency  of  neither  of  the  parties  was  alleged,  they  would  not  be  re- 
quired to  pay  over  money  of  the  firm  in  tnelr  hands  to  the  receiver. 

On  motion  for  the  appointment  of  a  receiver. 

Chase  t&  Delehanty,  for  plaintiff.    Smith  c&  Fursman,  for  defendant. 

Mayham,  J.  The  referee  appointed  to  hear  and  determine  this  action  re- 
ports that  from  the  25th  day  of  March,  1876,  to  about  the  21st  day  of  May, 
1884,  plaintiff  and  defendant  were  equal  partners  in  maintaining  and  operat- 
ing a  ferry  between  the  city  of  Albany  and  Bath,  on  the  Hudson,  each  re- 
quired to  furnish  one-half  of  the  capital,  and  pay  one-half  of  the  charges  and 
expf^nses  of  operating  the  same,  and  that  the  defendant  was  to  and  did  have 
the  principal  management  of  said  business,  for  which  he  was  to  receive  com- 
pensation at  the  rate  of  ;f^75  per  month ;  that  each  of  said  partners  furnished 
considerable  sums  of  the  capital,  and  each  withdrew  from  the  same  consider- 
able sums;  that  certain  debts  of  said  copartnership  remain  owing  and  unpaid, 
and  certain  property  and  assets  remain  uncollected;  that  an  accounting  has 
bi-en  had  before  the  referee  as  to  the  moneys  received  and  paid  out  by  the 
respective  parties,  and  as  to  the  amount  which  each  of  the  parties  should 
be  debited  and  credited  on  account  of  the  copartnership,  and  the  business 
carried  on  thereby,  down  to  the  14th  of  January,  1888;  that,  by  reason  of 
such  uncollected  and  unconverted  property  and  assets,  and  by  reason  of 
audi  unpaid  debts,  no  full  and  final  account  or  complete  determination  of 
tlie  rights  of  the  respective  parties  can  now  be  made.  And  as  a  conclu- 
sion ot  hiw  the  referee  finds  that  the  plaintiff  is  entitled  to  an  interlocu- 
tory judgment  directing  the  appointment  of  a  receiver  herein  of  the  prop- 
erty and  assets  of  said  copartnership,  with  the  usual  powera  of  a  receiver, 
and  directing  that  each  of  the  parties  hereto  deliver  to  such  receiver  on  de- 
mand all  the  property,  assets,  books  of  account,  and  papers  of  said  copartner- 
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ship  in  his  possession  or  under  bis  control,  and  that  on  the  final  account  of 
such  receiver  a  further  hearing  and  accounting  be  taken  before  said  referee, 
and  a  final  judgment  and  distribution  be  had  thereon.  Upon  this  report  the 
plaintiff  applies  to  this  court  for  the  appointment  of  a  receiver,  and  for  the 
interlocutorv  judgment  provided  for  in  said  report.  The  defendant  objects 
to  such  interlocutory  judgment  and  to  the  appointment,  on  the  ground,  among 
other  tilings,  that  there  is  no  claim  in  the  complaint  for  the  appointment  of  a 
receiver. 

Prior  to  the  adoption  of  the  Code  of  Procedure  the  practice  of  the  court 
of  chancery  to  appoint  some  competent  and  disinterested  person  to  hold  the 
fund  in  dispute,  or  collect  and  receive  the  same,  and  hold  it  for  the  benefit  of 
the  one  ultimately  entitled  to  it,  had  l)ecome  well  established.  Van  Santv. 
£q.  Pr.  122.  See,  also,  Edw.  Rec.  By  section  713  of  the  Code  of  Civil  Pr«). 
cedure  it  is  provided  that  a  receiver  of  property,  which  is  the  subject  of  the 
action,  may  be  appointed  by  the  court  before  final  judgment,  on  the  applica- 
tion of  a  party  who  establishes  an  apparent  right  to  or  interest  in  the  prop- 
erty, and  there  is  danger  that  it  will  be  lost,  materially  injured,  or  destroyed. 
It  does  not  very  clearly  appear  by  the  referee's  report  that  there  is  danger  of 
loss,  etc.,  contemplated  by  this  section,  and  yet  it  does  appear  that  there  can  be 
no  final  decree  determining  the  rights  of  the  parties  until  the  assets  are  mar- 
shaled and  converted  into  money;  and  I  think  it  may  be  reasonably  inferred 
from  the  finding  of  the  referee  that  the  fund  or  property  in  dispute  is  in  dan- 
ger of  loss  or  waste  if  not  disposed  of,  collected,  and  converted  into  money. 
in  the  present  condition  of  the  property  there  is  no  officer  of  the  court  charged 
with  the  duty  of  marshaling  the  assets,  or  converting  them  into  money;  nor 
is  there  any  power  in  the  court  or  referee  to  compel  the  parties  having  pos- 
session of  the  assets  to  convert  them  into  money  for  distribution  in  this  ac- 
tion. The  only  method  open  to  the  court  to  convert  the  assets  so  as  to  enable 
it  to  make  a  final  decree  is  through  the  agency  of  a  receiver.  The  plaintiff's 
complaint  contains  such  allegations  as  show  that  an  accounting  between  part- 
ners is  necessary,  and  also  contains  a  prayer  for  an  accounting.  An  account- 
ing, such  as  will  enable  the  court  to  make  a  final  decree,  requires  the  con- 
version of  all  property  into  money,  and  also  the  collection  of  all  debts  due  the 
firm.  In  Short  v.  Bairy,  3  Lans.  143,  the  court,  in  an  action  similar  to  this, 
held  that  **a  receiver  should  have  been  appointed  to  collect  or  sell  the  unoo]> 
lected  assets;  and  the  final  judgment  should  dispose  of  all  accounting  between 
the  parties  as  to  such  remaining  assets.*'  This  course  is  followed  by  the 
learned  referee  in  his  report  in  this  case.  It  directs  the  appointment  of  a  re- 
ceiver to  collect  and  convert  into  money  the  outstanding  asseta  of  the  firm, 
and  then  a  final  accounting  before  the  referee,  and  a  distribution  of  the  sur- 
plus by  the  final  judgment.  The  complaint  does  not  allege  the  insolvency  of 
the  defendant,  or  of  either  of  the  parties,  nor  does  the  report  disclose  any  such 
fact.  There  is  therefore  no  reason  apparent  in  the  case  for  the  payment  to 
the  receiver  of  any  money  collected  by  or  remaining  in  the  hands  of  the  de- 
fendant or  plaintiff.  Such  money  can  be  reached  and  disposed  of  on  the  final 
accounting  and  decree.  There  should  be  an  interlocutory  judgment,  directing 
the  appointment  of  a  receiver,  to  take  into  his  possession  all  property,  books, 
accounts,  papers,  and  effects  belonging  to  said  copartnership,  except  money, 
and  also  directing  said  parties,  and  each  of  them,  and  all  persons  acting  for 
them,  to  deliver  to  said  receiver  all  property,  books,  accounts,  papers,  and  ef- 
fects of  said  firm,  except  money,  in  the  possession  or  under  the  control  of  said 
parties,  or  either  of  them.  That,  upon  the  rendition  and  passing  of  the  ac- 
counts of  such  receiver,  a  further  final  hearing  and  accounting  herein  be  had 
before  the  referee,  and  upon  such  final  hearing  and  the  report  of  the  referee 
final  judgment  upon  all  the  evidence  be  given  and  awarded. 
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People  ex  rel.  Parr  v.  Parr. 
(Supreme  Court,  General  Term,  Third  Department.    September  24, 1888.) 

1.  Pakbxt  and  Child — Cubtodt  of  Childben— Courts— Jukisdiotiost. 

Code  Civil  Proc.  N.  Y.  %%  2017-2019,  givine  jasUoes  of  the  supreme  court,  or  any 
one  authorized  to  perform  the  duties  of  such  justice,  jurisdiction  to  award  writs  of 
habeas  corpus^  and  to  examine  into  the  cause  of  the  detention  of  a  prisoner,  and 
in  a  proiper  case  to  discharge  him,  does  not  confer  jurisdiction  on  such  officers  to 
take  an  infant  from  the  custody  of  the  mother,  and  award  it  to  the  father. 

2.  Same— Powers  of  County  Judge. 

Laws  N.  Y.  1877,  c.  417,  subd.  21^  repeaUng  Laws  1847,  c.  280,  %  16.  which  con- 
ferred on  a  single  justice  the  powers  of  a  chancellor  or  vice-chanoellor,  deprives 
such  justice  of  equity  powers  out  of  court;  and  therefore  a  county  judge,  under 
Code  Civil  Proc.  §  241,  giving  a  county  judge  the  powers  conferred  by  law,  in  gen- 
eral language,  upon  an  officer  authorized  to  perform  the  duties  of  such  justice,  has 
no  authority  to  make  an  order  taking  an  infant  from  the  custody  of  its  mother, 
and  awarding  to  its  father,  as  such  jurisdiction  is  purely  equitable. 

Appeal  from  Albany  county  court;  John  C.  Nott,  Judge. 

Habeas  corpus  by  John  Parr,  relator,  against  Margaret  S.  Parr,  his  wife, 

J  living  separate  and  apart  from  him,)  for  the  custody  of  their  infant  child, 
'Ohn  T.  Parr.  The  county  court  awarded  the  custody  to  the  relator,  and  the 
respondent  appealed.  Peopley.  Corey^  46  Hun,  408,  which  was  published  after 
the  order  appealed  from  was  made,  was  decided  at  the  November  term,  1887, 
by  Lanbon,  Fish,  and  Parker,  JJ.,  the  former  delivering  the  opinion,  and 
was  a  controversy  about  the  custody  of  an  infant.  The  court  held,  in  sub- 
stance, that  tlie  judiciary  act  of  1847,  c.  280,  g  16,  gave  to  justices  of  the  su- 
preme coart  the  same  powers  as  possessed  by  a  chancellor  or  vice-chancellor, 
and  Code  Civil  Proc.  §  241,  gave  to  county  judges  the  powers  conferred  by 
law  upon  an  officer  authorized  to  perform  the  duties  of  a  justice  of  the  su- 
preme conrt,  at  chambers  or  out  of  court.  Under  Code,  §§  2017, 2019,  a  jus- 
tice of  the  supreme  court,  or  any  one  authorized  to  perform  his  duties,  was 
given  jurisdiction  to  issue  writs  of  habeas  corpus,  and  examine  into  the  cause 
of  the  detention  of  a  prisoner,  and  discharge  him  in  a  proper  case.  This 
power  does  not  extend  to  the  care,  custody,  and  control  of  infants,  which  is 
purely  an  equity  matter,  formerly  under  the  jurisdiction  of  the  chancellor  as 
sucti,  and  hence  no  tribunal  can  exercise  such  jurisdiction  unless  having  gen- 
eral equity  powers  or  statutory  autlioiity;  and,  since  the  section  of  tiie  act  of 
1847,  referred  to,  was  repealed  by  Laws  1877,  c.  417,  subd.  21,  a  justice  of 
the  supreme  court  out  of  court  has  none  of  tlie  powers  of  a  chancellor,  and 
consequently  no  jurisdiction  over  the  custody  of  infants,  although  it  is  not 
denied  that  the  supreme  court  might  exercise  such  jurisdiction  in  chambers. 
This  being  the  case,  a  county  judge,  being  limited  to  the  powers  of  a  single 
justice,  cannot  exercise  such  jurisdiction,  and  his  order  awarding  the  custody 
is  void. 
Before  Learned,  P.  J.,  and  Landon  and  Inoalls,  J  J. 
Hsfyi'ge  H,  Stecens,  for  appellant.    B.  J.  Meegan,  for  respondent. 

Learned,  P.  J.  The  principal  question  in  this  case  was  decided  by  this 
court  in  People  v.  Corey,  46  Hun,  408.  We  see  no  reason  to  disturb  that 
decision.  The  relator  urges,  however,  that  that  part  of  the  order  which  re- 
leases the  child  from  the  custody  of  the  mother  is  not  within  the  doctrine  in 
the  case  above  cited.  He  claims  that  so  much  of  the  order  is  simply  the  ex- 
ercise of  the  ordinary  right  to  discharge  from  imprisonment  one  who  is  un- 
lawfully confined.  But  we  cannot  so  consider  it.  There  is  no  unlawful  im- 
prisonment in  this  case.  The  child  would  be  properly  within  the  custody 
either  of  the  father  or  the  mother,  and  a  decision  releasing  the  child  from  the 
mother's  custody  is  really  a  decision  that  the  father  is  entitled  to  the  custody. 
Thecontest  is  plainly  one  between  the  two  parents,  and  any  decision  must  up- 
bold  the  right  of  one  or  of  the  other.    Tliat  part  of  the  order  which  discharges 
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the  child  from  the  mothet^s  custody  is  as  much  within  the  oondemmition  of 
the  case  above  cited  as  that  which  awards  the  custody  to  the  father.  The 
order,  therefore,  must  be  reversed  in  all  respects,  and  the  proceedings  dis- 
missed, without  prejudice  to  any  other  proceeding  before  a  proper  tribunaL 
No  costs  to  eitlier  party. 

Lakdon  and  Ingalls,  JJ.,  concur. 


^     DuPARQUET  et  (d.  V.  Fairfield. 

(Supreme  Court,  Oeneral  Term,  TMrd  Department.    September  24, 1888.) 

Pleading — Verification— Iwformatiow  and  Belief— Soitrces. 

A  complaint,  all  of  whose  allegations  are  upon  information  and  belief,  is  suffi- 
ciently verified  by  the  affidavit  of  plaintiffs^  attorney  that  he  believes  the  allega- 
tions to  be  true,  basing  such  information  and  belief  upon  letters  received  from 
plaintiffs,  and  aamissions  made  to  him  by  defendant  concerning  the  matters  al- 
leged, without  giving  the  substance  of  either  letters  or  conversations. 

Appeal  from  Albany  county  court;  J.  C.  Nott,  Judge. 

Action  in  the  city  court  of  Albany  by  Adele  Duparquet  and  Pierre  Dupar- 
quet  against  Charles  Fairfield,  survivor  of  himself  and  John  Elmendorf,  de- 
ceased, lately  partners  trading  under  the  name  of  Fairfield  &  Elmendorf. 
Judgment  by  default  for  plaintiffs,  and  defendant  appealed  to  the  county 
court,  where  the  judgment  was  reversed,  and  plaintiffs  appeal  to  the  gener^ 
term.  The  verification  of  the  complaint,  the  sufficiency  of  which  was  thesole 
question  in  the  lower  courts,  was  made  by  N.  B.  Spaulding,  attorney  for 
plaintiffs' ;  and,  after  alleging  that  he  was  such  attorney,  that  he  believed  the 
allegations  of  the  compliant  to  be  true  so  far  as  made  on  information  and  be- 
lief, that  plaintiffs  did  not  themselves  verify  the  complaint,  because  they  did 
not  reside  in  Albany  county,  where  affiant  resided,  averred  that  affiant*s  "in- 
formation as  to  all  matters  stated  upon  information  and  belief  is  derived  from 
the  admissions  of  the  defendant  to  this  deponent,  and  from  letters  received 
from  said  plaintiffs  concerning  the  matters  set  forth  in  said  complaint." 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

George  If.  SteoeriSf  for  appellants.     W,  C\  MoHarg,  fox  respondent. 

Learned,  P.  J.  A  plaintiff  may  allege  all  his  complaint  on  information 
and  belief,  and  then  may  verify  it.  In  that  ctise  there  is  really  no  fact  posi- 
tively sworn  to.  This  shows  that  the  verification  of  a  complaint  (simply  as  a 
oonipiaint)  is  quite  different  from  affidavits  upon  which  orders  of  arrest  and 
the  like  can  be  granted.  In  the  latter,  there  must  be  positive  statement  of 
facts,  from  which  the  court  can  form  its  opinion.  But,  in  the  case  of  a  com- 
plaint, no  action  can  be  had  against  the  defendant  until  he  has  been  served 
with  a  copy,  and  has  had  an  opportunity  to  answer;  and,  when  he  answers, 
he  does  not  answer  any  matters  stated  in  the  verification,  but  only  the  allega- 
tions of  the  complaint  itself.  Now,  in  this  case,  the  plaintiff's  attorney  has 
stated  his  belief  in  those  points  of  the  complaint  which  are  alleged  on  informa- 
tion and  belief.  He  has  stated  that  his  information  came  from  letters  of  the 
plaintiff,  and  convei-sations  with  the  defendant.  Such  letters  and  conveisa- 
tionsare  therefore  the  grounds  of  his  belief;  for  he  says  his  belief  rests  on  in- 
formation, and  he  gives  the  source  of  his  information.  Nor  has  it  ever  been 
thought  necessary  to  specify  in  detail  the  information.  It  would  be  a  useless 
labor  for  the  attorney,  in  such  a  case,  to  give  a  copy  of  the  letters,  or  a  full  nar- 
ration of  the  conversations.  The  defendant  cannot  suffer.  He  has  only  to 
deny  the  complaint,  if  it  be  untrue.  If  it  is  true,  then  he  should  make  no  de- 
nial. The  verification  only  requires  him  to  verify  his  answer.  If  he  cannot 
do  this,  he  ought  not  to  defend.  We  are  of  opinion  that  the  verification  of 
the  complaint,  though  not  quite  formal,  was  practically  sufficient.    The  judg- 
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ment  of  the  county  ooart  is  reyened,  and  that  cf  the  dty  court  afflrmedi  with 
costs. 

Laiidon  and  Ingaixs,  JJ.>  conenr. 


KoBLs  V,  Grandall  et  at. 

{Supreme  Courts  General  Temiy  Third  Department.    September  24, 1888.) 

Appearance— What  Constitutes. 

A  notice  of  motion  to  set  aside  a  judgment,  on  the  ground  that  the  summons  was 
not  served  on  defendant,  is  not  a  general  appearance,  although  defendant's  attor- 
ney did  not  qualify  his  signature  by  saying,  **  Attorney  for  the  purpose  of  this  mo- 
tion only. " 

Appeal  from  special  term,  Albany  county;  Matham,  Justice. 
Argued  before  Learned,  P,  J.,  and  Ingalls  and  Landon,  JJ. 
A,  L.  Andrews^  for  appellants.    H.  8.  Leary,  for  respondent. 

Learned,  P.  J.  The  positive  affidavits  of  the  moving  defendants  show 
that  the  summons  was  not  served  on  them.  The  affidavit  of  another  defend- 
ant shows  that  the  papers  were  delivered  to  him  to  be  served  on  the  other  de- 
fendants, and  that  he  did  not  serve  them.  No  affidavits  are  made  in  reply. 
It  must  be  taken,  then,  (notwithstanding  the  formal  affidavit  of  service,)  that 
there  was  no  service  made.  Tlie  defendants,  then,  had  an  unqualiOed  right 
to  have  the  service  and  the  judgment  set  aside  as  to  them;  and  the  judgment 
could  not  stand  even  as  security.  The  only  question  is  whether  any  act  on 
their  part  has  waived  this  right.  Code,  §  421,  seems  to  permit  only  two 
modes  of  appearing, — the  one,  by  a  noticeof  appearance;  the  other,  by  service 
of  an  answer  or  a  demurrer.  Whether,  under  some  circumstances,  the  mere 
service  of  a  notice  of  motion  might  still  be  considered  an  appearance,  we  need 
not  say.  It  has  sometimes  been  held  that  an  appearance  by  a  defendant  on  a 
special  motion  waived  previous  defects.  Dole  v.  Mardey^  11  How.  Pr.  138; 
Code,  g  424.  But  liere  the  defendants  appeared  for  a  special  purpose,  so  far 
as  they  appeared  at  all.  Their  affidavit  shows  that  they  claimed  that  they  had 
not  been  served,  and  desired  to  set  aside  the  judgment  on  that  ground.  To 
hold  that  this  notice  of  motion  was  a  general  appearance,  because  the  attor- 
ney did  not  qualify  his  signature  by  saying,  "Attorney  for  the  purpose  of  this 
motion  only,"  would  be  too  technical.  Brett  v.  Brown^  18  Abb.  Pr.  (N.  S.) 
295;  Seymour  v.  Jttdd,  2  K.  Y.  464.  If  their  motion  were  granted,  there 
-would  be  no  action  in  which  to  appear.  If  it  were  denied,  it  would  be  too 
late  for  them  to  appear.  ISO  their  notice  could  not  be  an  appearance.  We 
tiiink  the  order  should  be  revei*sed,  with  $10  costs  and  printing  disburse- 
ments, and  the  motion  granted,  with  $10  costs. 


Wait  c.  Van  Demark  et  ah 
{Supreme  Courts  General  Term^  Third,  Department,    September  24, 1888.) 
Refebexcs— Refusal  to  Vacate  Order— Effect. 

A  motion  to  vacate  an  order  of  reference  on  the  ground  of  irregularity  in  its  en- 
try having  been  denied,  and  no  appeal  having  been  taken  from  the  order  denying 
it,  that  oraer  stands  as  the  law  ot  the  case;  and  a  later  order,  appointing  a  new 
referee,  the  one  first  named  having  died,  must,  on  an  appeal  taken  on  the  same 
grounds,  be  affirmed. 

Appeal  from  special  term. 

Action  by  William  Wait  against  William  Yan  Demark,  Lawrence  Van 
Demark,  and  Cornelia  Van  Demark,  executors  of  Sylvester  Van  Df^mark,  de- 
ceased, on  a  claim  against  the  estate  of  the  testator.  After  an  order  referring 
tbe  claim  bad  been  made,  defendants  moved  to  set  it  aside,  as  being  made 
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Without  jurlsdlctioD,  on  the  ground  that  the  approval  of  the sarrogate therein 
recited,  of  the  agreement  to  refer,  had  not  at  that  time  been  made;  and  also 
moved  to  set  aside  the  approval  by  the  surrogate^  which  was  given  after  the 
reference  had  commenced,  on  the  grounds  that  the  executor  who  signed  the 
consent  had  no  authority  to  do  so  for  the  other  executors,  and  that  whatever  con- 
sent had  been  given  had  been  revoked.  This  motion  was  denied.  The  ac- 
tion was  tried  by  the  referee*  but,  before  the  summing  up,  he  died;  and  plain- 
tiff moved  for  the  appointment  of  a  new  referee,  wliich  was  opposed  on  the 
same  grounds  alleged  for  setting  aside  the  previous  order.  From  the  order 
appointing  a  new  referee  the  defendants  appeal. 

Edgar  T,  Brackets  for  appellants.  L'Amoreatix  &  Dahe,  (C  C  Lester, 
of  counsel,)  for  respondents. 

Per  Curiam.  The  order  of  Judge  Bockes,  denying  the  motion  to  vacate 
the  order  of  reference,  was  not  appealed  from,  and  therefore  stands  as  the  law 
of  the  case.  So  standing,  it  follows  that  the  order  appealed  from  must  be 
affirmed,  with  810  costs,  and  printing  disbursements. 


Bronk  v.  Biley  et  aL 
{Supreme  Courts  Special  Term,  Albany  County.    September  25, 1888.) 

1.  Injunction— Against  Rbscission  of  Contbact— Adequatjb  Rembdt  at  Law. 

An  injunction  will  lie  to  restrain  the  termination  of  a  contract  lor  the  employ- 
ment of  plaintiff,  under  which  he  is  to  receive  a  commission  on  all  sales  made  by 
him,  and  for  the  lease  of  his  machinery,  at  a  specified  rental,  as  plaintiff  would  be 
without  an  adequate  remedy  at  law  if  deprived  of  the  privilege  of  completing  the 
contract,  there  being  no  means  of  estimating  the  amount  of  his  damages. 

2.  Same. 

The  defendants  constitute  the  Albany  penitentiary  commission.  The  law  creating* 
the  commission  does  not  make  it  a  body  corporis,  nor  in  terms  give  any  authority 
to  sue  It.  Plaintiff  could  not  compel  the  board  of  county  supervisors  to  audit  and 
allow  his  claim,  as  he  could  not  present  an  itemized  and  verifie4  claim,  nor  would 
an  action  lie  against  the  supervisors  for  the  breach  of  this  contract.  Held,  that 
plaintiff  was  therefore  entitled  to  an  injunction. 
8.  Penitentiary — Abolishing  Use  of  Machinery — Oo0Nty  Institutions. 

Laws  N.  Y.  1888,  c.  586,  prohibiting  the  use  of  motive-power  machinery,  for  man- 
ufacturing purposes,  ^4n  any  of  the  penal  institutions  of  the  state,  **  and  the  employ- 
ment of  the  convicts  therein  at  certain  labor,  applies  only  to  the  state  prisons  and 
such  other  prisons  and  reformatories  as  are  constructed  by  the  state,  and  at  its 
ezi>ense. 
4.  Same. 

A  penitentiary  erected  by  a  county,  the  management  of  which  is  vested  in  local 
and  county  officers,  the  money  belonging  to  which  is  required  to  be  deposited  in  the 
county  treasury,  and  subject  to  the  control  of  the  board  of  county  supervisors,  is 
not  a  state  institution,  although  prisoners  from  other  counties  may  be  confined 
in  it  under  contract  between  the  county  or  penitentiary  officers  and  the  state  or  the 
county  sending  such  prisoner^ . 

On  motion  for  a  temporary  injunction. 

Parker  cfe  Counti'pman,  for  plaintiff.     2>,  Cody  Herrickt  for  defendants. 

Mayham,  J.  On  the  10th  of  February,  1888,  John  McEwen,  as  superin* 
tendent  of  the  Albany  penitentiary,  as  party  of  the  first  part,  with  the  written 
approval  of  the  commissioners  of  the  Albany  penitentiary,  entered  into  a  eon- 
trs^ct  with  the  plaintiff,  of  which  the  following  is  a  copy:  "Agreement,  made 
the  10th  day  of  February,  1888,  between  John  McEwen,' superintendent  of  the 
Albany  penitentiary,  of  the  first  pai-t,and  Edgar  Bronk,  of  the  city  of  Albany, 
N.  Y.,  of  the  second  part,  witnesseth,  that  the  said  first  party,  pursuant  to 
the  authority  in  him  vested  by  resolution  of  the  commissioners  of  the  Albany 
penitentiary,  does  hereby  hire  and  employ  the  second  party  as  manager  and 
agent  to  oversee  and  conduct  the  manufacture  oi  brushes  in  said  penitentiary 
by  the  inmates  tliereof,  and  generally  superintend  the  same,  and  the  sale  of 
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the  products  of  said  mannfacture,  under  the  direction  of  the  first  party,  and 
his  successors  in  office,  the  said  second  party  to  receive  a  commission  of  ten 
per  cent,  upon  the  sales  made  by  him,  to  be  computed  and  paid  quarterly  from 
the  date  hereof  out  of  the  receipts  from  said  sales.  And  the  second  party,  in 
consideration  of  the  foregoing,  does  hereby  agree  to  devote  his  whole  time  and 
attention  to  said  business,  keep  tlie  necessary  books,  to  use  diligent  efforts  to 
make  sales  of  the  manufactured  product.  Said  party  to  pay  all  the  expense 
of  travel  of  himself  or  other  persons  employed  to  make  such  sales.  It  is  fur- 
ther agreed  by  the  said  party  that  in  consideration  of  said  commissions  to  be 
so  paid  to  him,  that  he  will  guaranty  the  collection  of  all  sales  made;  and  in 
case  the  first  party  is  unable  to  collect  for  any  sale  so  made,  the  second  party 
is  to  pay  the  same,  and  the  same  may  be  deducted  from  any  commissions  due 
the  second  party.  It  is  further  agreed  that  the  party  of  the  first  part  shall 
lease  from  the  party  of  the  second  part  the  plant  necessary  for  the  manufact- 
ure of  brushes,  at  the  annual  rental  of  three  hundred  dollars,  to  be  paid  semi- 
annually,  and  keep  the  same  in  good  repair.  And  it  Is  further  expressly 
agreeQ  by  and  between  the  parties  hereto  that  this  agreement  is  to  continue 
for  the  period  of  one  year  from  the  10th  of  February,  1888,  and  no  longer, 
and  that  if  the  legislature  shall  pass  any  act  abolishing  the  use  of  machines, 
or  otherwise  affect  the  labor  of  said  persons,  which  in  the  judgment  of  the 
commissioners  of  said  penitentiary  would  render  the  further  continuance  of 
the  agreement  inexpedient,  then,  upon  notice  by  them  to  the  second  party, 
this  agreement  shall  cease,  and  be  of  no  further  force  and  effect."  This  agree- 
ment was  si^ed  by  the  superintendent,  McEwen.  and  this  plaintiff,  and  ap- 
proved by  the  other  defendants.  After  the  enactment  of  chapter  586  of  the 
Laws  of  1888,  and  before  the  commencement  of  this  action,  the  defendants 
notified  the  plaintiff  that,  by  re<ison  of  the  provisions  of  said  chapter,  said 
contract  will  be  regarded  as  at  an  end  on  and  after  September  1,  1888,  and 
propose  to  remove  the  plant  for  such  manufacture  out  of  said  prison,  and  no 
longer  permit  the  use  of  the  convicts  and  machineiy  in  the  further  perform- 
ance of  said  contract,  and  that  after  that  date  said  contract  will  be  regarded 
as  of  no  force  and  effect.  To  prevent  such  termination  of  said  contract,  and 
to  compel  the  defendants  to  allow  the  plaintiff  to  go  on  under  the  same  witb- 
ont  any  hinderance,  this  action  is  brought,  and  the  plaintiff  seeks  a  stay  by  in- 
junction during  the  pendency  of  this  action,  in  which  he  demands  a  perpetual 
injunction,  restraining  the  defendants  from  interfering  with  his  performance 
of  this  contract.    This  motion  is  resisted  by  the  defendants  upon  the  grounds: 

(1)  That  an  injunction  will  not  be  granted  to  restrain  the  defendants  from 
terminating  this  contract;  that,  if  the  plaintiff  suffers  damage  by  reason  of 
the  defendants'  refusal  to  perform,  or  aliow  to  be  performed,  this  contract, 
the  plaintiff  has  a  lawful  and  adequate  remedy  at  law  to  recover  damages. 

(2)  That,  by  reason  of  the  provisions  of  chapter  586,  Laws  1888,  the  defend- 
ants are,  under  the  terms  of  the  contract,  entitled  to  terminate  the  same. 

The  rule  that  an  injunction  will  not  issue  to  restrain  a  party  to  a  contract 
from  violating  its  provisions  where  the  party  asking  for  the  injunction  has  an 
adequate  remedy  at  law,  in  an  action  for  damages,  is  elementary,  and  sup- 
ported by  a  uniform  current  of  authorities.  Has  the  plaintiff  in  this  case  a 
clear,  ample,  and  adequate  remedy  in  an  action  at  law  for  damages  for  the 
alleged  breach  of  this  contract?  By  the  terms  of  the  contract  the  plaintiff 
was  to  recover,  as  his  share  of  the  avails  of  the  business,  10  per  cent,  of  the 
amount  of  gross  sales.  Ko  other  profits  or  benefits  are  by  the  contract  to  ac- 
crue to  the  plaintiff,  except  the  rental  of  his  machinery,  for  which  he  was  to 
be  paid  quarterly,  at  a  specified  amount.  As  the  amount  plaintiff  was  to  re- 
cover was  to  depend  entirely  upon  the  amount  of  manufacture  and  sale,  it 
oould  only  be  determined  upon  a  computation  quarterly,  and  that  amount 
would  depend  upon  the  amount  of  goods  manufactured,  and  the  price  at  which 
they  'Sold  in  the  market,  both  of  which  would,  from  the  nature  of  the  case,  be 
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uncertain  and  incapable  of  being  estimated  if  the  work  was  suspended  by  the 
act  of  the  defendants.  That  being  so,  it  is  difficult  to  see  how  the  plaintiff 
couldfin  an  action  at  law,  estimate  or  establish  the  amount  of  his  damages, 
if  deprived  of  the  privilege  of  completing  the  performance  of  his  contract. 
The  case  differs  from  an  ordinary  contract  for  service  in  this:  that  the  con- 
tracting parties  in  this  case  have  a  community  of  interest,  based  upon  the  pro- 
ductiveness of  the  enterprise,  whereas,  in  an  ordinary  contract  for  labor,  the 
vaiue  of  the  service  does  not  depend  upon  the  productiveness  of  the  business, 
but  upon  t^e  time  spent  and  value  of  the  service  of  the  employer  in  the  gen- 
erall  abor  market,  or  of  tlie  compensation  actually  agreed  to  be  paid.  It  is 
true  that,  as  a  general  rule,  an  action  for  a  specific  performance  of  a  contract 
for  labor  will  not  be  enforced  in  equity;  but  that  is  upon  the  ground  that  the 
measure  of  damage  suffered  by  either  party  can  ordinarily  be  measured  in  an 
action  at  law.  But  this  rule  is  not  of  universal  application,  and  the  courts 
have,  in  some  instances,  interfered  by  injunction  to  enforce  contracts  for  serv- 
ice where  a  breach  would  produce  to  the  plaintiff  irreparable  injury.  Daly 
V.  Smith,  38  K.  Y.  Super.  Ct.  158.  And,  indeed,  I  ilnd  no  class  of  contracts 
where  the  court  of  equity  will  not  interfere  to  prevent  irreparable  loss  or  in- 
jury, unless  the  party  injured  has  an  adequate  remedy  at  law.  "In  many 
cases  the  court  interferes  negatively,  and  restrains  covenantor  from  a  bi-each 
of  his  agreement,  and  thus  in  effect  enforces  specific  performance. "  Will.  £q. 
Jur.  278.  Thus  injunctions  are  granted  to  restrain  waste,  prevent  the  cut- 
ting of  timber,  or  the  removal  of  crops  or  manure,  at  the  end  of  the  term,  and 
like  cases.  # 

It  is  also  urged  on  the  part  of  the  plaintiff,  and  claimed  in  the  complaint, 
that  no  action  at  law  can  be  maintained  against  the  defendants  for  damages, 
on  the  ground  that  by  the  statute  under  and  by  which  the  office  of  the  Albany 
penitentiary  commission  was  created  no  power  or  authority  to  sue  the  com- 
missioners for  a  breach  of  their  agreement  is  given;  and  that  therefore  no  ac- 
tion at  law  to  recover  damages  for  a  breach  of  this  contract  can  be  maintained 
against  tliem.  The  Albany  county  penitentiary  was  constructed  under  the 
provisions  of  chapter  152,  Laws  1844.  By  section  4  of  that  act  it  was  pro- 
vided that  *Hhe  management  and  direction  of  said  penitentiary,  when  com- 
pleted, shall  be  under  the  control  and  authority  of  said  board  of  supervisors 
and  said  mayor  and  recorder  of  the  city  of  Albany.  This  provision  remained 
in  force  until  the  enactment  of  chapter  261,  Laws  1885,  when  all  the  powers 
and  duties  theretofore  imposed  by  law  on  the  board  of  supervisors  of  Albany 
county  and  the  mayor  and  recorder  of  the  city  of  Albany,  except  as  in  that  act 
modified,  relating  to  the  Albany  penitentiary,  were  vested  in  the  Albany  pen- 
itentiary commissioners.  That  act  named  the  peraons  and  officers  who  were 
to  compose  the  commission.  Section  9  of  that  act  provided  that  all  the  busi- 
ness affairs  of  said  penitentiary  shall  be  conducted  in  the  name  of  said  com- 
missioners as  such,  and  all  liabilities  existing  against  any  person  or  corpora- 
tion shall  be  enforced  by  them  in  their  name  as  commissioners;  but  it  is  urged 
that  there  is  no  authority  of  law  given  to  prosecute  such  commissioners  for 
any  breach  of  an  agreement  made  with  them.  It  is  true  that  no  such  author- 
ity is  given  in  terms  by  the  act.  The  commissioners  are  not  by  law  made  a 
body  corporate.  They  cannot,  therefore,  be  sued  as  such  on  their  contracts 
made  as  penitentiary  commissioners.  Like  the  department  of  pub!  ic  charities 
of  New  York,  they  can  only  exercise  such  powers,  and  be  subject  to  such  lia- 
bilities,  as  are  by  law  expressly  conferred  on  them.  Dock  Co*  v.  Mayor ^  etc.,  8 
Hun,  247;  Swift  v.  Mayor,  etn,,  83  N.  Y.  528.  Can  the  city  and  county  of 
Albany  be  held  liable  for  a  breach  of  this  contract?  By  section  6,  c.  261,  Laws 
1885,  all  moneys  required  to  conduct  the  business  of  said  penitentiatry,  or  the 
payment  of  officers  or  employes  thereof,  or  any  disbursement  connected  with 
it  or  its  management,  (except  wages  and  salaries  which  shall  be  paid  on  the 
certificate  of  the  superintendent  of  Uie  penitentiary,)  shall  be  paid  upon  bills 
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made  out  in  the  same  form,  and  verifled  in  the  same  manner,  as  is  now  re- 
quired in  case  of  claims  presented  for  audit  to  the  board  of  supervisors.  When 
such  bills  are  accompanied  with  the  warrant  of  the  superintendent  of  the  pen- 
itentiary, specifying  the  person  to  whom  the  services  or  supplies  for  which, 
and  the  amount  in  which,  such  payments  are  to  be  made,  and  duly  signed  and 
dated.  This  provision  would  entitle  the  plaintiff  to  recover  or  present  for 
audit  and  allowance  all  claims  for  services  actually  rendered  under  contract 
with  the  commissioners,  but  it  is  not  perceived  how  the  prospective  profits  or 
10  per  cent,  commissions  provided  for  in  this  contract,  if  the  plaintiff  is  pre- 
vented from  performing  the  work  or  completing  the  contract,  can  be  estimated, 
verified,  and  put  in  position  for  audit  under  the  above  provision.  If  pre- 
vented from  performing  this  contract,  the  plaintiff  could  not  present  to  the 
board  of  supervisors  his  verified  claim  with  the  amount  liquidated  or  fixed, 
and  could  not,  therefore,  bring  himseif  within  the  provisions  of  law  that  would 
authorize  him  to  compel  the  board  of  supervisors  to  audit  and  allow  his  claim 
by  mandamus;  nor  does  there  seem  to  be  such  privity  between  the  peniten- 
tiary  commissioners  and  the  board  of  supervisors  as  to  authorize  an  action 
against  them  for  a  breach  of  this  contract.  If  I  am  right  in  the  views  above 
expressed,  it  would  seem  to- follow  that  the  plaintiff's  rights  under  this  con* 
tract  do  not  rest  solely  in  the  value  of  his  services,  which  might  be  estimated, 
and  which,  if  standing  alone,  might  be  measured  in  damages,  and  for  which 
he  might  have  an  adequate  remedy  in  law,  but  that  his  interest  in  the  same, 
and  the  profits  to  him  by  a  performance,  can  only  be  measured  after  an  actual 
performance  of  the  agreement,  and  his  damage,  if  any,  for  non-performance, 
cannot  be  accurately  estimated  in  an  action  at  law  for  a  breach  of  the  con- 
tract. Nor  can  he,  under  the  peculiar  circumstances  of  this  case,  by  reason 
of  the  failure  of  the  statute  to  provide  for  an  action  against  the  defendants  or 
the  supervisors,  for  a  breach  of  a  contract  of  this  Icind,  have  redress  in  damages 
for  a  breach  of  this  contract  by  the  defendants.  It  would  seem  to  fuUow, 
therefore,  that  tl\e  plaintiff  is  entitled  to  this  temporary  injunction  unless  the 
contingency  provided  for  in  the  contract  has  arisen  under  the  provisions  of 
chapter  586,  Laws  1888,  authorizing  the  rescission  of  said  contract. 

It  is  insisted  on  the  part  of  the  plaintiff  that  chapter  586,  Laws  1888,  has 
no  application  to  the  Albany  penitentiary.  If  that  contention  be  correct,  then 
the  contingency  provided  for  in  the  contract  for  the  rescission  or  abandonment 
of  the  same  has  not  arisen,  and  that  act  would  furnish  no  valid  excuse  for  the 
refusal  of  the  defendants  to  perform,  or  to  permit  the  plaintiff  to  perform,  said 
contract.  Section  1  of  that  act  prohibits  the  use  of  motive-power  machinery, 
for  manufacturing  purposes,  in  anj^of  the  penal  institutions  of  the  state,  and 
also  prohibits  the  employment  of  any  person  in  such  institutions,  while  under 
sentence,  where  his  labor,  or  the  products  of  the  same,  is  farmed  out,  con- 
tracted, given,  or  sold  to  any  person.  The  second  section  of  the  act  directs 
the  superintendent  of  state  prisons,  and  all  other  ofilcers  having  in  charge 
the  management  of  the  penal  institutions  of  the  state,  to  cause  only  such  ar- 
ticles to  be  manufactured  therein  by  the  inmates  thereof  as  are  commonly  used 
and  consumed  in  the  public  institutions  of  the  state,  and  that  all  articles  man- 
ufactured in  such  penal  institutions  not  required  for  use  therein  shall  be  fur- 
nished to  the  several  institutions  supported  in  whole  or  in  part  by  the  state, 
for  the  use  of  the  inmates,  upon  the  requisition  of  the  trustees  or  the  mana- 
gers thereof  upon  the  superintendent  of  state  prisons.  Section  3  makes  the  su- 
perintendent of  state  prisons,  the  comptroller  of  the  state,  and  the  president 
of  the  state  board  of  charities  a  board  whose  duty  it  shall  be  to  determine  the 
valae  and  price  at  which  all  articles  manufactured  in  such  penal  institutions, 
and  furnished  for  use  in  the  several  institutions  of  the  state,  shall  be  furnished . 
The  comptroller  is  required  to  devise  and  furnish  to  the  several  institutions 
a  proper  form  for  such  requisition,  and  also  a  proper  system  of  account  to  be 
kept  for  all  such  institutions.     Ail  mopey  received  for  such  articles  upon  such 
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requisition  shall  be  paid  into  the  state  treasury,  as  now  required  by  law,  for 
the  sale  of  products  of  state  prisons.  Section  4  appropriates,  for  the  purposes 
of  this  act,  $250,000  to  be  expended  for  the  purchase  of  material  to  be  manu- 
factured in  accordance  with  the  provisions  of  this  act,  and  in  manufacturing 
articles  for  the  use  of  the  state  and  its  institutions  only.  In  construing  this 
statute,  for  the  purpose  of  determining  this  question  raised  on  this  motion, 
we  are  called  upon,  if  possible,  to  ascertain  what  is  intended  and  embraced  in 
the  phrase  *'the  penal  institutions  of  the  state,"  as  used  in  chapter  586,  Laws 
1888. 

It  is  worthy  of  remark  that  in  the  title  of  the  bill  not  only,  but  also  in 
every  provision  of  the  bill  where  penal  institutions  are  mentioned,  tbey  are 
characterized  as  "the  penal  institutions  of  the  state/'  Is  that  phrase  broad 
enough  to  embrace  adl  the  penal  institutions  within  the  state,  and  does  it  in- 
clude all  county  penal  institutions,  such  as  county  jails  constructed  by  coun- 
ties under  general  laws  for  the  construction  of  such  local  prisons,  and  also 
penitentiaries  erected  and  maintained  under  special  laws  at  the  expense  of  a 
county?  In  determining  this  question,  it  is  manifestly  the  duty  of  the  court 
to  give  effect  to  the  language  used  in  the  act  according  to  its  usual  and  ordi- 
nary meaning.  There  is  no  ambiguity  in  the  language,  and  there  seems  to  be 
no  occasion  for  speculation  as  to  the  intent  of  the  legislature  further  than  the 
language  employed  fairly  imports.  It  is  argued  by  the  defendant,  with  much 
force  of  reason,  that  the  object  sought  to  be  obtained  by  this  legislation  was  to 
relieve  free  labor  from  the  unjust  competition  of  prison  labor,  and  that  compe- 
tition from  the  penitentiary  is  just  as  injurious  as  it  would  be  from  the  state 
prisons,  and  that,  as  this  is'in  its  nature  a  remedial  statute,  it  should  be  so  con- 
strued as  to  give  it  eifect  even  beyond  its  letter,  in  furtherance  of  this  beneficial 
purpose.  It  is  true  that,  in  construing  remedial  statutes,  they  are  to  be  con- 
strued liberally  with  a  view  to  the  accomplishment  of  the  beneficial  purpose 
which  the  legislature  intended.  But  that  rule  ought  not  to  be  so  extended 
by  the  court  as  to  override  the  plain  language  of  the  act  or  to  result  in  judi- 
cial legislation.  '*  Where  the  language  of  a  statute  is  definite,  and  has  a 
precise  meaning,  it  must  be  presumed  to  declare  the  intent  of  the  legislature, 
and  it  is  not  allowable  to  resort  to  other  means  of  interpretation  or  by  con- 
jecture to  restrict  or  extend  the  meaning."  Johnson  v.  Railroad  Co.,  49  N. 
Y.  455;  McCluskey  v.  Cromtvell,  11  N.  Y.  601.  "All  statutes  must  have  a 
construction  according  to  the  language  employed,  and  where  no  ambiguity  ex- 
ists courts  cannot  correct  supposed  defects."  Benton  v.  Wiekwire,  54  N.  Y. 
226.  Statutes  and  contracts  should  tie  read  and  understood  according  to  the 
natural  and  most  obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  constructions  for  the  purpose  of  either  limiting  or  extending  their 
operations.  The  object  of  interpretation  is  to  bring  sense  out  of  the  word 
used,  and  not  to  bring  sense  into  them.  "  If  the  words  embody  a  definite  mean- 
ing, which  involves  no  absurdity  or  contradiction  between  different  parts  of 
the  same  writing,  then  the  meaning  apparent  upon  the  face  of  the  instrument 
is  thA  one  which  alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  case  there  is  no  room  for  construction."  MeCluskey  v.  Cromtoell,  11 
N,  Y.  602.  Tested  by  these  rules  of  construction,  and  giving  the  language 
its  ordinary  meaning,  without  regard  to  any  extrinsic  fact  or  circumstance, 
would  the  words  "penal  institutions  of  the  state"  be  understood  to  mean 
other  than  the  state  prisons,  and  such  other  prisons  and  reformatories  as  are 
constructed  by  the  state,  and  maintained  at  state  expense?  Or  would  that 
phrase,  standing  alone,  and  unqualified  by  any  extrinsic  fact  or  circumstance, 
be  understood  to  embrace  all  county  jails  and  penitentiaries  erected  and  main- 
tained at  local  county  expense,  and  governed  by  local  and  not  state  officers? 

It  is  true  that,  in  the  eariy  history  of  the  state,  county  jails  were  the  only 
penal  institutions  for  the  punishment  and  confinement  of  persons  charged 
with  crime,  but  in  the  early  statutes  by  authority  of  which  they  were  erected 
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and  muiutained  they  were  eharacterizeci  as  ooanty  jails,  and  constructed  and 
maintained  at  local>  county  expense,  although  their  erection  and  maintenance 
were  authorized  by  general  laws.  In  1796  the  state-prison  system  was  in* 
augurated  in  this  state  by  statute  enacted  that  year,  which  provided  for 
their  erection  and  maintenance  by  state  officers,  and  at  tlie  state  expense. 
Since  that  time  sevei^al  state  prisons  and  penal  reformatories  have  in  like 
manner  been  erected  by  tlie  state,  governed  by  state  officers,  and  main- 
tained at  the  state's  expense;  and  their  government,  management,  and  disci- 
pline have  been  exclusively  the  subject  of  state  control.  Under  this  system 
the  people,  and  their  representatives  in  the  legislature,  have  come  to  regard 
them  as  the  penal  institutions  of  the  state,  as  distinguished  from  local 
county  jails  and  penitentiaries,  which  have  been  understood  and  regarded  by 
the  people  as  county  and  not  state  institutions.  I  am  inclined  to  the  opinion 
that  the  legislature,  in  enacting  chapter  586  of  the  Laws  of  1888,  had  in  mind 
the  existence  of  such  distinction,  and  in  enacting  that  statute  did  not  intend 
that  its  provisions  embraced  county  jails  or  penitentiaries,  which  had  been 
erected  and  maintained  by  counties,  and  controlled  by  county  officers,  and 
were  in  no  way  under  the  management  of  the  state  officers,  as  are  the  state 
prisons.  This  view  is  strengthened  by  an  examination  of  the  provisions  of 
that  statute,  as  in  many  respects  its  provisions  do  not  seem  in  harmony  with 
or  applicable  to  the  law  relating  to  the  management  of  county  jails,  or  with 
the  special  acts  prescribing  the  managment  and  control  of  the  Albany  peni- 
tentiary, and  (particularly  so  when  there  is  no  attempt  in  this  law  in  terms 
to  repeal  existing  statutes  not  in  harmony  with  ibis  provisions.  The  Albany 
penitentiary  was  originally  erected  by  the  county  of  Albany,  under  the  pro- 
visions of  chapter  152,  Laws  1844, — a  special  act,  local  in  its  application,  and 
enacted  solely  for  the  erection  and  management  of  that  institution.  Section 
4  of  that  act  provided  that  the  management  and  direction  of  said  peniten- 
tiary, when  completed,  shall  be  under  the  control  and  authority  of  said  board 
of  supervisors,  and  said  mayor  and  recorder  of  the  city  of  Albany,  who  are 
hereby  autnorized  and  empowered  by  their  votes  in  joint  meeting  to  estab- 
lish and  adopt  rules  for  the  regulation  and  discipline  of  said  penitentiary,  to 
appoint  officers  to  take  charge  thereof,  to  tix  their  compensation,  and  pre- 
sciibe  their  duties,  and,  generally,  to  make  all  such  by-laws  and  ordinances 
in  relation  to  the  management  and  government  thereof  as  they  shall  deem 
expedient."  From  this  act  it  is  apparent  that  the  Albany  penitentiary,  in 
its  erection,  maintenance,  and  control,  as  well  as  in  the  expense  of  its  erec- 
tion and  operation,  was  solely  and  exclusively  a  *' penal  institution  of  Albany 
county,"  and  not  a  ''penal  Institution  of  the  state."  Under  the  above  pro- 
visions of  law  the  aff.drs  of  the  Albany  penitentiary  were  administrated  by 
the  supervisors  of  Albany  county,  and  the  mayor  and  recorder  of  the  city  of 
Albany,  until  the  enactment  of  chapter  261,  Laws  1885,  entitled  '*  An  act  in 
relation  to  the  management  of  the  Albany  penitentiary. "  Section  1  of  this  act 
provides  that  "all  the  powers  and  duties  now  imposed  bylaw  upon  the  board 
of  supervisors  of  Albany  county,  and  upon  the  mayor  and  recorder  of  the  city 
of  Albany,  associated  with  said  board,  in  relation  to  the  maintenance,  man- 
agement, and  care  of  the  penitentiary  in  said  city,  and  the  inmates  thereof, 
the  establishment  and  adoption  of  rules  for  the  regulation  and  discipline 
thereof,  the  appointment  of  officers  to  take  charge  thereof,  the  fixing  of  their 
compensation,  and  prescribing  their  duties,  together  with  all  other  rights, 
powers,  and  duties  relating  to  said  penitentiary  vested  in  said  board  of  su- 
pervisorsy  or  said  mayor,  recorder,  and  board  of  supervisors,  except  as  herein 
modi  tied,  are  hereby  vested  in  the  Albany  penitentiary  commission,  as  hereby 
'Constructed."  Section  2  of  said  act  makes  it  the  duty  of  the  board  of  super- 
visors of  Albany  county  to  appoint  a  resident  of  the  city  of  Albany  as  com- 
missioner of  the  Albany  penitentiary  commission,  who  shall  be  a  resident 
Xreebolder  and  citizen  of  Albany  county;  and  section  3  of  said  act  makes  the 
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district  attorney  and  county  treasurer  of  Albany  county  ex  offldo  commiflsion- 
ers,  who,  with  the  commissioner  appointed  by  the  board  of  supervisors*  con- 
stitute the  commissioners  of  the  Albany  penitentiary  commission.  Section  4 
of  the  act  autborizea  the  Albany  county  penitentiary  commission  to  appoint 
a  superintendent  of  the  penitentiary,  and  section  6  provides  that  ''the  said 
superintendent  of  the  penitentiary,  under  the  supervision  and  direction  of  said 
comuiissiooers,  shall  deposit  with  the  county  treasurer  of  Albany  county  all 
moneys  received  by  him  for  said  penitentiary,  or  in  its  management;  and  all 
moneys  required  in  the  conduct  of  the  business  of  said  penitentiary,  or  the 
payment  of  officers  or  employes  thereof,  or  any  disbursements  connected  with 
it  or  its  management,  except  wages  and  salaries,  shall  be  paid  upon  bills  made 
out  in  the  same  form,  and  verified  in  the  same  manner,  as  is  now  required 
in  case  of  claims  presented  for  audit  to  the  board  of  supervisors  of  Albany 
county."  It  also  provides  that  the  county  treasurer  shall  keep  an.account  of 
the  receipts  and  disbursements  provided  for  in  this  act.  Section  4  provides  that 
the  commissioners  shall  annually  present  to  the  board  of  supervisors  of  Albany 
a  detailed  report  of  the  receipts  and  disbursements  on  account  for  such  peniten- 
tiary. It  seems  clear  from  the  provisions  of  the  law  above  referred  to  that 
the  Albany  penitentiary  is  purely  a  county  institution,  exclusively  under  the 
control  of  local  and  county  officers,  whose  duties  are  prescribed  by  special, 
and  not  general,  laws,  and  that  the  same  is  conducted  and  maintained  at  the 
county  expense  exclusively.  All  the  money  arising  from  its  earnings  or 
necessary  to  its  maintenance  is  by  law  required  to  be  deposited  in  £he  Albany 
county  treasury,  and  is  subject  to  the  control  of  the  board  of  supervisors  of 
Albany  county.  It  is  quite  impossible  to  harmonize  these  provisions  of  law 
with  the  provisions  of  chapter  586,  Laws  1888.  Under  the  provisions  of  chap- 
ter 261,  Laws  1885,  "the  Albany  penitentiary  commission"  Is  vteted  under 
the  law  with  the  full  management  and  control  of  the  penitentiary;  and  if 
chapter  586,  Laws  1888,  is  to  apply  to  the  penitentiary,  that  control  would, 
in  part  at  least,  be  transferred  to  the  state  comptroller,  the  superintendent 
of  state  prisons,  and  president  of  the  state  board  of  charities,  who  are  com- 
missioners under  that  act.  By  the  provisions  of  chapter  261,  Laws  1885,  the 
moneys  arising  from  the  transactions  of  the  penitentiary  are  by  law  to  be  paid 
to  the  county  treasurer;  and  the  duty  of  paying  to  the  county  treasurer  is 
peremptorily  enjoined  upon  the  superintendent.  By  chapter  586,  Laws  1888, 
all  moneys  arising  under  the  provisions  of  that  act  are  to  be  paid  into  the 
state  treasury.  It  will  be  seen  from  a  comparison  of  the  provisions  of  these 
two  acts  that  they  are  utterly  inharmonious,  and  incapable  of  both  standing 
and  being  enforced  togetlier  without  producing  serious  conflict  of  authority 
between  the  Albany  penitentiary  com  mission  and  the  state  board  created  under 
the  Laws  of  1888.  It  cannot  be  assumed  that  the  legislature  intended  to  pro- 
duce any  such  conflict. 

There  are  other  provisions  of  the  Laws  of  1888,  which  might  be  examined 
for  the  purpose  of  ascertaining  the  legislative  intent,  and  bearing  upon  the 
question  as  to  whether  that  act  embraced  penitentiaries  and  other  county 
penal  institutions.  The  act  of  1888  provides  that  the  articles  manufactured 
under  its  provisions  stiall  be  furnished  to  the  several  institutions  supported 
in  whole  or  part  by  the  state,  upon  the  requisition  of  the  trustees  or  managers 
thereof,  drawn  upon  t&e  superintendent  of  state  prisons;  and  it  is  worthy  of 
notice  that,  in  speaking  of  the  institutions  entitled  to  sucli  benefits,  in  section 
3  of  said  act,  the  same  language  is  used  as  that  in  designating  the  penal  in- 
stitutions embraced  in  the  act,  viz.,  "furnished  for  use  in  the  several  institu- 
tions of  the  state. "  Is  that  language  broad  enough  to  authorize  the  applica- 
tion of  such  manufactured  articles,  upon  the  requisition  of  the  superintend- 
ents of  the  poor  of  counties  on  the  superintendent  of  state  prisons,  to  be 
applied  in  clothing  county  paupers,  or  on  the  application  of  a  sheriff  of  a 
county  to  draw  supplies  for  prisoners  conflned  in  the  county  jails,  or  to  al- 
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low  the  keeper  of  the  Albany  penitentiary  or  the'  Albany  penitentiary  com- 
missioners to  draw  sapplies  for  the  use  of  the  inmates  of  that  institution? 
And  yet  it  is  difficult  to  see  why,  if  the  words  "penal  institutions  of  the 
state"  embrace  county  penal  institutions,  the  words  ** institutions  of  the 
state,"  used  in  the  same  act,  should  not  include  county  alms-houses,  jnlls, 
and  penitentiaries.  Of  course,  the  answers  to  the  above  questions  are  not 
involved  in  this  motion,  and  the  only  object  of  the  inquiries  is  to  test  the  ef- 
fect of  the  act  of  1888.  I  am  forced  to  the  conclusion  that  the  legislature,  in 
enacting  chapter  586,  Laws  1888,  were  dealing  only  with  state  institutions. 
I  do  not  think  that  it  was  the  object  of  the  legislature  to  place  state  officers 
in  control  of  county  institutions,  or  that  the  state  would  appropriate  funds 
belonging  to  the  state  to  carry  on  or  maintain  purely  county,  local,  or  munic- 
ipal institutions,  or  that  the  legislature  intended  by  this  act  to  invade  local 
eonnty  institutions,  which  were  created  at  the  expense  of  the  county,  carried 
pn  and  maintained  at  its  expense,  and  officered  by  local  county  officers,  and 
convert  the  earnings  of  that  institution  to  the  use  of  the  state,  or  divert  its 
revenues  from  the  county  treasury  when  by  law  they  are  required  to  be  de- 
posited to  the  state  treasury,  and  that  without  any  declaration  of  an  inten- 
tion of  repealing  existing  laws  under  which  the  income  of  said  prison  was  to 
be  deposited  in  the  county  treasury.  To  give  such  a  construction  to  the  Laws 
of  18ti8  would  be  to  repeal,  by  implication,  many  of  the  provisions  of  chapter 
152,  Laws  1844,  under  which  the  Albany  penitentiary  was  created,  as  well  as 
the  provisions  of  chapter  261,  Laws  1885.  In  other  words,  it  would,  by  im- 
plication, be  repealing  a  special  and  local  statute  by  a  general  statute,  with- 
out the  expression  of  a  legislative  intent  to  do  so.  This  would  seem  to  be  an 
unauthorized  construction  of  statutes.  The  rule  for  the  construction  of  stat- 
utes is  elementary  that  a  general  statute  does  not  effect  the  provisions  of  a 
special  act  relating  to  a  particular  locality  or  institution  unless  the  latter  is 
mentioned  and  referred  to  in  terms.  In  the  absence  of  such  an  express  refer- 
ence, the  special  or  local  act  will  be  recognized  as  in  full  force,  and  regarded 
as  creating  an  exception  to  the  general  rule.  '*No  intention  of  the  legislature 
to  repeal  or  interfere  with  special  statutes  applicable  only  to  the  city  of  New 
York  <'an  be  implied  from  general  legislation  upon  the  subject.  Eepeai  of 
statutes  by  implication  is  not  favored,  and  only  takes  place  when  two  acts  are 
so  inconsistent  that  both  cannot  stand.  *  *  *  Laws,  special  and  local  in 
their  application,  are  not  deemed  repealed  by  general  legislation  except  upon 
the  clearest  manifestation  of  an  intent  by  the  legislature  to  effect  such  repeal; 
and  ordinarily  an  express  repeal  by  some  intelligible  reference  to  the  special 
act  is  necessary  to  accomplish  that  end."  People  v.  Quigg,  59  X.  Y.  88. 
'^A  special  and. local  statute,  providing  for  a  particular  case  or  class  of  cases, 
is  not  partially  repealed  or  amended,  as  to  some  of  its  provisions,  by  a  statute 
general  in  its  terms,  provisions,  and  application,  unless  the  intent  of  the  leg- 
islature to  repeal  or  alter  the  particular  law  is  manifest,  although  the  terms 
of  the  general  act  would,  taken  strictly,  and  but  for  the  special  law,  include 
the  case  or  cases  provided  for  by  it."  In  re  Central  Parkf  50  N.  Y.  497. 
'*  A  general  law  will  not,  in  the  absence  of  a  very  evident  intent  on  the  part 
of  the  legislature  to  do  so,  and  which  intent  must  appear  by  the  terms  of  the 
act  itself,  abrogate  or  change  the  provisions  of  a  special  law  passed  for  a  par- 
ticular case,  constituting  a  class  by  themselves,  for  which  the  general  laws  of 
the  state  do  not  profess  to  provide. "  In  re  Canal  Co.,  69  N.  Y.  212.  Within 
the  general  principles  for  the  construction  of  statutes  above  referred  to,  and 
the  decisions  above  quoted,  I  think  it  cannot  be  successfully  maintained  that 
the  legislature,  by  the  enactment  of  chapter  586,  Laws  1888,  intended  to  or 
did  repeal  the  provisions  of  chapter  .152,  Laws  1884,  or  of  chapter  261,  Laws 
1885,  and  if  this  be  so,  it  would  seem  to  follow  as  a  necessary  result  that  the 
act  of  1888  has  no  application  to  the  Albany  penitentiary. 

But  It  is  urged  by  the  learned  counsel  for  the  defendants  that,  as  convicts  from 
v.2N.Y.8.nos.ll,12— 18 
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other  parts  of  the  state  ootskle  of  Albany  ooanlgr  are  confined  in  the  peniten- 
tiary, therefore  it  is  a  state  institation.  That  argument,  at  first  ytew,  might 
appear  plausible,  but  when  we  take  into  account  the  fact  that  such  imprison- 
ment can  only  be  made  upon  contract  between  the  boaid  of  superyisors  of 
Albany  county,  or  the  local  officers  of  the  penitentiaiy  and  the  state,  or  the 
county  sending  such  prisoners  to  the  penitentiary,  the  argument  loses  much 
of  its  force.  Chapter  152,  Laws  1844,  was  amended  by  chapter  183,  Laws 
1847,  so  as  to  allow  the  board  of  supervisors  iu  either  of  the  counties  of  Rens- 
selaer, Saratoga,  Schenectady,  Schoharie,  Green,  and  Columbia  to  enter  into 
an  agreement  with  the  board  of  supervisors  of  the  county  of  Albany  fox  the 
receipt  and  confinement  in  the  penitentiary  of  certain  convicts,  sentenced  in 
said  counties  respectively.  And  by  chapter  261,  Laws  1854,  similar  author- 
ity was  conferred  upon  the  board  of  supervisors  of  Dutchess  county  to  con- 
tract with  the  supervisors  of  Albany  county  for  the  confinement  of  Dutchess 
county  prisoners  in  the  Albany  penitentiary.  And  by  chapter  139,  Laws 
1858,  similar  power  to  contract  with  their  respective  boards  of  supervisors  was 
extended  to  the  counties  of  Montgomery  and  Oneida.  By  chapter  158,  Laws 
1856,  certain  minors,  convicts,  were  authorized  to  be  imprisoned  in  this  pen- 
itentiary; and  by  chapter  574,  Laws  1869,  female  convicts  for  less  than  five 
years,  from  the  Third  and  Fourth  judicial  districts,  were  authorized  to  be 
confined  in  the  penitentiary ;  but  the  penitentiary  continued  to  be  managed  and 
supported  by  the  county,  and  any  surplus  earnings  of  the  convicts  over  and 
above  the  expense  of  their  maintenance  belonged  to  the  county.  By  an  act  of 
congress  (chapter  85,  U.  S.  Laws  1864)  federal  convicts  were  authorized  to  be 
confined  in  this  penitentiary  under  an  agreement  between  the  United  States 
and  the  penitentiary  authorities.  Thus  it  will  be  seen  that,  in  all  these  stat- 
utes under  which  prisoners  are  or  may  be  confined  in  the  Albany  penitentiary, 
the  right  of  absolute  control  of  that  institution  is  recognized  as  belonging  to 
the  county  of  Albany,  its  supervisors  or  penitentiary  commissioners.  Kor 
does  the  act  of  congress  in  reference  to  federal  prisoners  assume  te  deal  with 
the  state  as  if  this  were  a  stete  institution;  but  that  act  deals  exclusively  with 
the  penitentiary  or  its  authorities,  and  not  with  the  state.  Again,  the  argu- 
ment that,  because  convicts  of  other  counties  are  confined  In  the  penitentiaiy, 
it  is  therefore  a  penal  institution  of  the  state,  proves  too  mudi,  for  if  that 
reasoning  were  to  be  adopted,  the  imprisonment  of  federal  convi<^  in  the 
penitentiary  would,  for  the  same  reason,  make  it  a  penal  institution  of  the 
United  States.  I  do  not  feel  called  upon,  on  this  motion,  to  discuss  the  ques- 
tion as  to  whether  this  is  a  legal  or  illegal  contract.  It  was  made  with  the 
commissioners,  or  with  their  sanction,  and  it  would  seem  that  the  only  ques- 
tion which  they  could  raise  on  this  motion  is  whether  or  not  they  have  been 
absolved  from  ite  performance  by  the  act  of  1888.  If  the  legislature  had  in- 
tended that  the  act  of  1888  should  embrace  this  penitentiary,  it  could  easily 
have  expressed  that  intention  in  unqualified  terms.  It  is  with  great  reluct- 
ance and  some  misgivings  that  I  am  forced  to  reach  a  conclusion  in  this  case 
somewhat  at  variance  with  the  very  learned  and  exhaustive  opinion  of  the 
attorney  general  upon  this  question.  My  convictions,  however»are  that  this 
presents  a  proper  case  for  the  exercise  of  the  equitable  jurisdiction  of  the 
court,  and  that  the  act  of  1888  has  not  absolved  the  defendants  from  the 
terms  and  provisions  of  their  contract,  and  that  a  temporary  injunction 
should  be  granted. 
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In  re  Annan. 

In  re  Pinto. 

(Supreme  Court,  General  Term,  Second  Department.    October,  1888.) 

coustitutionai*  ljlw— policb  power— "warehousemen— elevators— ruoulation  of 
Chabobs. 

Laws  N.  Y.  1888,  c.  681,  vegoltkiAng  the  charges  of  grain  eleyators,  does  not  vio- 
late that  provision  of  the  oonstltuuon  which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law. 

Habeas  corpus.    Application  of  Edward  Annan  and  F.  E.  Pinto. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Brown«  J  J. 

Bergen  dt  Dykman,  for  relators.    Hyland  ^  Zahriskie^  for  the  People. 

Bbown,  J.  The  defendants  were  arrested  for  violation  of  chapter  581  of 
Liaws  of  1888,  the  first  section  of  which  reads  as  follows:  "Section  1.  The 
maximum  charged  for  elevating,  receiving,  weighing,  and  discharging  grain 
by  means  of  floating  and  stationary  elevators  and  warehouses  in  this  state 
shall  not  exceed  the  following  rates,  namely :  For  elevating,  receiving,  weigh- 
ing and  discharging  grain,  five-eighths  of  one  cent  a  bushel.  In  the  process 
of  handling  grain  by  meaus  of  floating  and  stationary  elevators,  the  lake  ves- 
sels, or  propellers,  the  ocean  vessels,  or  steam-ships,  and  canal-boats  shall  only 
be  required  to  pay  the  actual  cost  of  trimming  or  shoveling  to  the  leg  of  the 
elevator  when  unloading,  and  trimming  cargo  when  loading. "  The  defendant 
Annan  was  part  owner  and  one  of  the  agents  for  a  floating  elevator,  engaged 
in  business  in  and  about  the  harbor  of  New  York;  and  the  defendant  Pinto  is 
one  of  the  firm  of  F.  E.  Pinto  &  Sons,  engaged  in  business  as  warehousemen 
in  the  city  of  Brooklyn.  The  complaint  against  the  defendants  is  that  on  the 
21st  daj  of  June  last  they  each  charged  the  complainants  for  elevating,  re- 
ceiving, weighing,  and  discharging  grain  more  than  five-eighths  of  one  cent 
a  bushel.  Upon  an  examination  held  before  a  magistrate  the  defendants  were 
committed  to  jail  in  default  of  bail,  pending  their  trial,  and  have  instituted 
these  proceedings  for  the  purpose  of  procuring  their  discharge  upon  the 
ground  that  the  act  of  the  legislature  aforesaid,  under  which  they  are  arrested, 
violates  that  provision  of  the  state  constitution  which  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law.  So 
much  has  been  written  within  the  last  few  years  upon  this  constitutional 
safeguard,  and  the  meaning  of  the  terms  quoted  has  been  so  fully  discussed 
in  recent  cases  in  both  state  and  federal  courts,  that  it  would  be  superfluous 
for  me  to  attempt  to  add  anything  to  what  the  courts  have  already  said,  or  to 
do  more  than  refer  to  the  conclusions  that  have  been  reached,  and  apply  them 
to  the  case  under  consideration.  For  a  full  discussion  of  the  subject  I  refer 
to  the  following  cases:  Association  y.  Crescent  City,  1  Abb.  (U.  S.)  398; 
Slaughter-House  Cases,  16  Wall.  36;  Munn  v.  Illinois,  94  U.  S.  113;  Bert- 
holfw.  O'Reilly,  74  N.  Y.  509;  In  re  Jacobs,  98  N.  Y.  98;  People  v.  Marx, 
99  :S.  Y.  377,  2  N.  E.  Bep.  29;  PeopU  v.  QilUon,  109  N.  Y.  389,  17  N.  E. 
Bep.  343;  Mugler  v.  Kansas,  123  U.  S.  623.  8  Sup.  Ct.  Rep.  273. 

While  the  general  proposition  is  conceded  that  a  person  living  under  our 
constitution  has  the  right  to  adopt  and  follow  such  lawful  business,  not  inju- 
rious to  the  community,  as  he  chooses,  yet  this  right  is  subject  to  the  power 
Inherent  in  the  legislature  to  regulate  the  use  of  all  property,  and  the  conduct 
of  all  citizens  towards  each  other,  when  necessary  for  the  public  good.  This 
power  is  usually  denominated  the  '* police  power  of  the  state."  Its  exact 
boundaries  and  limitations  have  never  been  judicially  established  by  any  gen- 
eral rule,  and  probably  never  will  be.  Each  case  as  it  arises  must  be  deter- 
mined upon  its  own  facts.  While  it  may  be  difficult  in  many  cases  to  reconcile 
the  conclusions  of  different  courts  upon  similar  facts,  all  agree  upon  a  few 
general  rules  that  must  control  in  determining  the  validity  of  the  law.    Courts 
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are  confined  to  the  single  question  whether  the  act  iff  question  exeeeds  the 
utmost  limits  of  legislative  power.  If  it  does  not, — if  it  can  stand  when 
brought  to  the  test  of  the  constitution* — the  question  of  its  validity  is  at  an 
end,  and  the  judicial  department  of  the  government  cannot  refuse  to  recog- 
nize and  enforce  it.  It  may  be  opposed  to  our  opinion  of  natural  justice,  or 
its  operation  may  appear  to  be  inequitable  towards  a  large  class  of  citizens, 
but,  if  it  is  a  valid  exercise  of  legislative  power,  we  cannot  judicially  condemn 
it.  It  was  said  by  Chief  Justice  Waits  in  Munn  v.  Illinois:  ''For  us  the 
question  is  one  of  power;  not  of  expediency  If  no  state  of  circumstances 
can  justify  such  a  statute,  then  we  may  declare  this  one  void;  but  if  it  oould, 
we  must  presume  it  did.  Of  the  propriety  of  legislative  interference  within 
the  scope  of  legislative  power,  the  legislature  is  the  exclusive  judge.  The 
controlling  fact  is  the  power  to  regulate  at  all.  If  that  exists,  the  right  to 
establish  the  maximum  of  charges  as  one  of  the  means  of  regulation  is  im- 
plied." In  People  v.  Marx,  Bapallo,  J.,  states  the  question  as  follows: 
"Conceding  that  the  only  limits  upon  the  legislative  power  of  the  state  are 
those  imposed  by  the  state  constitution  and  thiat  of  the  United  states,  we  are 
called  upon  to  determine  whether  or  not  these  limits  are  transgressed  by  an 
enactment  of  this  description;"  and  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  p.  222,  says:  "Whether  a  statute  is  constitutional  or  not 
is  always  a  question  of  power.  In  any  case  in  which  the  question  is  answered 
in  the  affirmative,  the  courts  are  not  at  liberty  to  inquire  into  the  proper  exer- 
cise of  the  power.  If  evidence  was  required,  it  must  be  supposed  that  it  was 
before  the  legislature  when  the  act  was  passed;  and  if  any  special  finding  was 
required  to  warrant  the  passage  of  the  particular  act,  it  would  seem  that  the 
passage  of  the  act  itself  might  be  held  equivalent  to  such  finding." 

We  have,  therefore,  but  a  single  question  in  the  case,  viz.:  Uas  the  legis- 
lature the  right  to  regulate  the  use  of  property  of  the  character  specified  in 
the  act  in  question  at  all?  This  question  must  receive  an  affirmative  answer. 
The  power  has  been  exercised  as  to  various  classes  of  property  since  the  for- 
mation of  the  state,  and  the  reports  are  full  of  decisions  upholding  the  au- 
thority of  the  state  to  regulate  the  use  and  enjoyments  of  property,  and  the 
control  of  private  business  in  many  ways;  and  in  the  case  of  grain-elevating 
business  we  have  the  case  of  Munn  v.  Illinois  as  a  distinct  adjudication  in 
favor  of  the  validity  of  such  a  law  as  the  one  in  question.  The  citations  I 
have  made  are  a  sufficient  answer  to  the  argument  of  the  learned  counsel  for 
the  appellants,  that  this  case  can  be  distinguished  from  the  Munn  Qase  on  the 
ground  that  the  validity  of  the  Illinois  statute  was  placed  on  the  fact  that  the 
Chicago  warehousemen  had  a  virtual  monopoly  of  the  elevator  business,  and 
that  the  facts  here  show  that  no  monopoly  oould  exist.  How  can  this  court 
say  that  no  monopoly  exists,  or  may  not  exist  in  some  or  all  of  the  cities  of 
this  state  named  in  the  law.  If  it  be  that  the  existence  of  a  monopoly  is  the 
fact  which  justifies  such  legislation?  We  must  assume  that  the  legislature 
had  evidence  before  it  which  created  the  demand  for  legislative  regulation, 
and  we  cannot  review  its  decision  upon  that  question.  Certainly,  the  evi- 
dence taken  upon  a  prosecution  for  violation  of  the  provisions  of  the  law  can- 
not justify  the  assertion  that  the  facts  surroimding  the  business  did  create  a 
demand  for  the  law.  As  was  said  by  Chief  Justice  Waitb  in  the  Munn  Case, 
"If  any  state  of  circumstances  would  justify  such  a  statute,  we  must  presume 
they  exist."  I  fail  to  see  how  we  can  give  any  effect  to  the  evidence  taken 
before  the  magistrate  on  the  question  of  the  law^s  constitutionality  The 
act  is  not  made  applicable  to  persons  who  possess  a  virtual  monopoly  of  the 
business  of  elevating  grain,  but  to  certain  political  divisions  of  the  state,  and, 
within  those  divisions,  is  applicable  to  every  individual.  It  cannot  be  a  valid 
law  as  to  Mr.  Annan  and  an  invalid  one  as  to  Mr.  Pinto;  and  yet,  if  the  court 
is  to  determine  in  every  case  that  arises  under  the  law  whether  or  not  a  mo- 
nopoly exists,  we  might  reach  different  conclusions  in  different  cases.    It 
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would  certainly  be  a  strange  system  of  practice,  assuming  the  court  could  re- 
view the  decision  of  the  legislature  upon  questions  within  the  scope  of  legis- 
lative power,  that  it  should  do  so  without  having  before  it  the  evidence  on 
which  the  legislative  decision  was  based. 

But  snch  is  not  the  law  In  BerthoJf  y.  O'Reilly,  74  N.  Y.  509,  tiie  coujt 
of  appeals  asserted  that  there  was  no  limitation  upon  legislative  power,  ex- 
cept the  limits  and  restraints  of  the  constitution ;  and  against  the  point  so 
ably  argued  by  the  learned  counsel  for  defendants,  that  the  court  will  look 
into  the  evidence  taken  on  the  trial,  and  see  whether  a  proper  case  exists  for 
legislative  Inteiference,  the  case  of  People  v.  Cipperly,  101  K.  Y.  634,  4  N. 
£.  Kep.  107,  and  the  opinion  of  Learned,  J.,  37  Hun,  324,  is  a  direct  au- 
thority In  considering  the  question  whether  the  l^^lature  could  prohibit 
the  sale  of  milk  drawn  from  healthy  cows,  which  in  its  natural  state  falls  be- 
low the  standard  fixed  by  the  act,  that  learned  justice  says:  '*Is  that  to  be  a 
question  for  the  jury?  If  so,  the  court  must  charge  a  jury  in  each  case  that, 
if  they  find  milk  below  the  standard  to  be  unwholesome,  then  the  statute  is 
constitutional;  if  they  find  it  wholesome,  then  the  statute  is  unconstitutional. 
Evidently  a  constitutional  question  cannot  be  settled,  or  rather  unsettled,  in 
that  way.  The  constitutionality  would  vary  with  the  varying  judgment  of  ju- 
ries. "  This  opinion  was  adopted  as  the  opinion  of  the  court  of  appeals.  But  I 
can  see  no  distinction  between  the  two  cases.  The  circumstances  surrounding 
the  business  in  this  state  are  apparently  the  same  as  in  the  Chicago  case. 
The  great  grain-producing  region  of  the  west  and  northwest,  sending  its 
grain  by  rail  and  water  to  Chicago,  and  making  that  city  one  of  the  great 
markets  of  the  world,  created  a  demand  for  means  to  handle  and  store  the 
grain,  and  these  means  were  found  in  the  elevators  and  warehouses.  Four- 
teen elevators  and  warehouses  adapted  to  this  business  in  the  city  of  Chicago, 
the  case  states,  were  controlled  by  nine  business  firms,  by  whom  the  prices 
for  elevating  and  storing  grain  were  fixed  and  regulated.  In  this  case  we 
know  that  all  grain  brought  into  the  cities  named  in  the  act  in  question  ar- 
rived in  cars  or  boats;  that,  whether  it  be  stored  in  warehouses  or  reshipped 
to  other  places,  it  demands  stationary  and  floating  elevators  to  handle  it;  that 
in  the  harbor  of  New  York,  the  evidence  informs  us,  at  least  fiw^  different 
bosiness  fii-ms  operate  and  control  fioating  elevators;  and  that  the  charges  are 
fixed  by  a  committee  of  the  Produce  Exchange,  of  which  body  some  or  ail  of 
these  firms  are  members.  It  is  apparent,  therefore,  that  the  opportunity  for 
a  virtual  monopoly  is  the  same  in  each  case.  The  element  necessary  to  create 
it  in  each  case  was  combination,  and  whether  there  was  or  had  been  or  might 
be  such  a  combination  as  to  justify  the  interference  of  the  legislature  to  reg- 
ulate the  use  of  this  class  of  property,  we  must  presume  was  a  question  upon 
which  the  legislature  had  sufficient  evidence.  At  all  events,  it  is  impossible 
for  me  to  distinguish  this  case  from  the  Illinois  case.  That  statute  is  a  prec- 
edent for  legislation  of  this  character,  and  the  decision  of  the  supreme  court 
of  that  state,  and  of  the  supreme  court  of  the  United  States,  and  the  substan- 
tial approval  it  received  from  the  court  of  appeals  in  Bertholfy.  0'lleilly,are 
decisive  of  the  constitutionality  of  the  law. 

The  Slaughter-House  Cases,  16  Wall.  36;  Mobile  v.  Tuille,  3  Ala.  140;  and 
Berihoif  V.  O'Reilly,  74  N.  Y.  509,  are  also  distinct  authorities  in  favor  of  the 
validity  of  laws  of  this  character.  In  the  latter  case  it  was  souglit  to  have 
declared  invalid  that  part  of  the  civil  damage  act  which  makes  the  owner  of 
real  estate  liable  for  damage  resulting  from  the  sale  of  liquor  upon  his  prop- 
erty, upon  the  same  ground  that  the  law  under  consideration  is  now  attacked; 
but  the  court  of  appeals  held  that  it  was  a  proper  regulation  of  the  use  of 
property,  and  in  the  opinion  cite  the  Slaughter-House  Case  and  the  Munn 
Case  with  approval,  as  furnishing  examples  of  the  due  exercise  of  the  police 
power  by  the  state;  and  Judge  Andrews,  speaking  of  and  quoting  from  them, 
says  that  "they  illustrate  the  scope  of  Ihe  police  power  in  legislation." 
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There  is  nothing  in  the  more  recent  decisions  of  oar  court  of  appeals  to 
which  we  have  been  referred,  that  is  in  conflict  with  the  authorities  I  have 
cited.  In  People  v.  Gillson,  the  court  held  that  chapter  691,  Laws  1887, 
w^s  in  no  aspect  valid  as  a  health  law;  nor  was  it  a  regulation  of  the  use  of 
property,  or  of  trade  in  food.  Chapter  202,  Laws  1884,  §  4,  which  was  de- 
clared invalid  in  People  v.  Marx,  absolutely  prohibited  the  manufacture  or  sale 
as  an  article  of  food  of  any  substitute  for  butter  or  cheese,  however  whole- 
some, or  however  openly  and  fairly  its  character  was  avowed  and  published. 
Such  a  law  has  nothing  in  common  with  the  law  in  qnestion.  The  tenement- 
house  cigar  act,  (chapter  272,  Laws  1884,)  considered  in  Re  Jacobs,  was  de- 
clared invalid  for  the  reason  that  it  was  apparent  on  the  face  of  the  law  that 
it  was  not  intended  to  protect  health,  nor  as  a  regulation  of  the  use  of  prop- 
erty. 8ays  Earl,  J. :  "  It  does  not  deal  with  tenement-houses  as  such ;  it  does 
not  regulate  the  number  of  persons  who  may  live  in  any  one  of  them,  or  be 
crowded  into  one  room.  iM'or  does  it  deal  with  the  mode  of  construction  for 
the  purpose  of  securing  the  health  and  safety  of  their  occupants,  or  of  the 
public  generally.  ♦  *  ♦  It  was  not  intended  to  protect  the  health  of  those 
engaged  in  cigar-making,  nor  to  protect  the  health  of  that  portion  of  the  pub- 
lic not  residing  in  the  forbidden  tenement-houses;  nor  was  it  intended  to  im- 
prove or  protect  the  health  of  the  occupants  of  tenement-houses.  It  is  plain 
that  it  is  not  a  health  law,  and  that  it  has  no  relation  whatever  to  the  pabiio 
health."  Such  a  law  has  clearly  nothing  to  Justify  or  support  it,  and  was  a 
plain  invasion  of  the  constitutional  rights  of  the  persons  affected  by  it.  Laws 
which  are  intended  to  regulate  the  use  of  property  in  connection  with  the 
great  products  of  the  country,  and  especially  with  the  necessaries  of  life,  are 
plainly  not  to  be  classed  with  such  laws  as  were  considered  in  the  cases  just 
cited..  The  sale  of  the  property  may  not  be  prohibited  when  it  is  not  unlaw- 
ful, nor  injurious  to  the  public,  and  when  its  character  is  frankly  avowed. 
Nor  can  lawful  employment  be  prohibited  when  its  prosecution  is  not  injuri- 
ous to  those  engaged  in  it,  nor  to  the  general  public,  without  violating  the 
safeguards  of  the  constitution.  But  property  used  in  handling  and  storing 
the  great  staple  article  of  food,  and  the  necessaries  of  life,  by  which  use  a  tax 
or  toll  is  levied  thereon,  ceaseo,  while  applied  to  such  use,  to  be  juris  prinati 
only,  and  becomes  affected  with  a  public  interest,  and  such  use  may  be  reg- 
ulated by  the  legislature  without  encroaching  upon  any  of  the  constitutional 
rights  of  the  owner.  I  think  the  law  in  question  valid,  and  the  proceedings 
must  therefore  be  dismissed,  and  the  defendants  remanded  to  the  custody  of 
the  sheriff. 

Barnard,  P.  J.,  and  Pratt,  J.,  concur.  . 


j.n  re  METROPOLirAN  E.  Ry.  Ck). 

In  re  Hew  York  £.  li.  Go. 

{Supreme  Court,  Special  Term,  New  York  ComUy,    October,  1888.) 

1.  Eminent  Domain— Els vated  Railroads— Pbocsburb. 

The  New  York  Elevated  B.  Co.,  having  by  Laws  N.  Y.  1875.  c.  695,  acquired  all 
the  rights,  powers,  privileges,  and  franchises  of  the  West  Side  &  Tonkers  P.  R.  Co., 
which  it  had  purchased,  and  which  hy  Laws  1S66,  c.  697,  and  Laws  1867,  c.  489.  was 
vested  with  all  the  powers  relative  to  acquiring  real  estate,  conferred  upon,  railroad 
companies  formed  under  the  general  railroad  act,  (Laws  1860,  c  140,)  and  acts 
amendatory  thereof;  and  having  subsequently,  through  the  action  of  the  rapid- 
transit  commissioners^ursuant  to  Laws  1875,  c.  606,  §  86.  acquired  the  right  to  con- 
struct and  operate  its  Efast-Side  lines,  and  become  vested  with  the  same  power  to 
condemn  real  estate  for  those  purposes  that  it  already  had  for  the  purpoeea  of  its 
West*Side  lines ;  and  the  Metropolitan  Elevated  Ry.  Co.  having  been  granted  iUl  the 
rights  and  privileges,  and  made  subject  to  all  the  provisions,  oichapter  140,  by  Laws 
1872,  c.  885,  except  as  modified  by  that  act,  such  companies  nave  aU  the  powers,  in 
regard  to  acquiring  real  estate  for  the  purposes  of  their  incorporations,  which  are 
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given  by  chapter  140,  and  the  amendments  thereof,  to  corporations  formed  under 
that  lavr;  ana,  in  taking  legal  proceedings  to  acquire  real  estate,  they  may  follow 
the  mode  of  procedure  prescribed  in  that  chapter,  and  the  amendments  thereof. 

2.  Same — Procedukb— Application  for  Appoiktment  op  Cokmibbionbbs— Notice— 

publioation. 

The  petitions  for  appointment  of  commissioners  to  assess  damages  for  the  taking 
of  real  estate  for  purposes  of  the  road,  as  provided  for  by  that  chapter,  described 
the  real  estate  to  be  taken  as  ^so  much  ef  the  privilege,  easement,  or  other  interest 
in  said  street  as  is  taken,  appropriated,  or  interfered  with  by  the  construction  and 
maintenance  of  the  elevatea  railroad  of  the  petitioner. "  Held,  that  the  petition  did 
not  authorize  the  acquisition  of  ^land, "  within  the  meaning  of  Laws  1876,  c.  198,  $ 
2,  requiring  notice  by  publication  to  be  given  of  the  application  for  appointment  of 
commissioners  to  assess  the  value  of  land  contained  in  any  street  or  avenue  in  which 
the  owners  of  adjoining  lands  on  the  line  of  the  street  or  avenue  claim  the  fee  or  a 
right  of  property,  and  which  is  sought  to  be  taken  for  the  purposes  of  a  railroad; 
and  hence  the  court  had  jurisdiction  of  the  proceeding,  although  the  service  by  pub- 
lication was  not  made. 

3.  Same. 

The  term  ^real  estate,**  as  used  in  chapter  140,  covers  Edl  incorporeal  heredita- 
ments, easements,  rights,  and  privilegesnecessary  to  the  construction  and  operation 
of  the  roads  contemplated  by  the  act. 

4.  Same — ^Petition— Description  op  Land. 

The  roads  having  been  constructed  at  the  time  the  condemnation  proceedings 
were  Instituted,  such  petitions  sufflcientlv  designate  what  real  estate  is  to  be  com- 
pensated for;  especiaUy  as  the  reports  of  the  rapid-transit  commissioners,  which 
are  matters  of  record,  contain  the  specifications  and  requirements  according  to 
which  the  roads  were  to  be  built;  and  the  petitions  allege  that  they  were  so  built, 
and  ask  for  so  much  real  estate  as  has  been  taken  for  the  roads  so  constructed. 

5.  Same — Offers  to  Purchase. 

The  railroad  companies,  shortly  before  filing  their  petitions,  personally  served 
written  offers  to  purchase  upon  the  owners  of  some  of  the  parcels  of  land  sought  to 
be  acquired;  mailed  offers  to  the  owners  of  other  parcels;  Left  offers  as  to  other 
parcelB  with  some  person  upon  the  premises,  which  in  some  cases  came  to  the  no- 
tice of  the  owners ;  and  all  these  offers  were  declined,  or  taken  no  notice  of,  or  the 
counter-offer  was  considered  exorbitant  by  the  company.  Most  of  the  owners  had 
already  sued  for  damages  for  the  taking  of  their  property,  and  in  their  verified 
complaints  had  placed  the  value  of  the  property  at  sums  which  the  companies  con- 
sidered grossly  extravagant.  Held  that,  as  the  estimates  of  value  entertained  by 
the  owners  and  the  companies  differed  so  widely  as  to  render  it  almost  certain  that 
the  offer  to  purchase  would  be  rejected,  the  efforts  made  by  the  companies  were  a 
sufficient  compliance  with  Laws  1860,  c.  140,  requiring  a  railroad  companv,  before 
instituting  coodemnation  proceedings,  to  make  a  bona  fide  and  unsuccessful  effort 
to  purchase  the  property  sought  to  be  taken. 

6.  Same— Burden  op  Proof. 

Laws  1850,  c.  140,  §  16,  providing  that  land-owners  whose  interests  are  to  be  af- 
fected by  condemnation  proceedings  may  show  cause  against  granting  the  petition, 
and  may  disprove  any  oi  the  facts  alleged  in  it,  requires  the  owners  to  disprove  the 
allegations  of  the  petition  capable  of  disproof,  but  not  those  allegations  peculiarly 
within  the  knowledge  of  the  petitioners;  and,  as  the  allegations  of  the  petition 
concerning  the  offers  to  purchase  involved  matters  as  much  within  the  knowledge 
of  the  owners  as  of  the  companies,  it  was  for  the  owners  to  show  that  they  did  not 
in  fact  receive  the  offer,  or,  if  they  did  receive  it,  why  they  did  not  accept,  or  make 
a  counter-offer;  and  that  there  was  reasonable  ground  to  suppose  that  further  ne- 
gotiations might  have  resulted  in  an  agrreement  to  purchase  the  real  estate. 

7.  Same— Right  to  Exercise  the  Power— Leased  Railroad. 

A  railroad  corporation,  whose  road  is  leased  to  another  company,  may  neverthe- 
less exercise  the  right  ox  eminent  domain. 

8w  Same— Prior  (Instruction  of  Road. 

A  railroad  corporation  may  condemn  real  estate  over  which  its  road  was  built  at 
the  time  the  condemnation  proceedings  were  instituted. 

9.  Same— Fendenct  of  Actions  for  Damages. 

The  companies  may  maintain  condemnation  proceedings  as  to  those  parcels  the 
ovmers  of  which  have  sued  the  companies  for  damages. 

10.  Same— Death  of  Owners. 

That  the  owners  of  some  of  the  parcels  sought  to  be  acquired  were  dead,  and  that, 
as  to  other  parcels^  only  part  of  the  owners  were  served  with  notice,  does  not  de- 
prive the  court  of  jurisdiction  of  the  condemnation  proceedings ;  as,  in  cases  where 
the  owners  are  dead,  the  parcels  mav  be  omitted  from  the  orders,  and  in  cases  where 
only  part  of  the  owners  were  served  those  not  served  can  be  afterwards  brought 
in  by  amendments. 
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11.  SAME—AMOXnCT  TO  BB  TAKBN. 

That  a  small  portion  of  the  stations  of  an  elevated  railroad  were  nsed  for  news- 
stands does  not  prove  that  stations  of  smaller  size  woold  adequately  accommodate 
the  traveling  public,  and  does  not  prevent  the  company  from  acquiring  title,  by  oon- 
demnatioD,  to  the  real  estate  on  which  the  stations  are  built. 

12.  Samb— Failube  to  Include  Aul  Land  Taken. 

Condemnation  proceedings  need  not  include  all  the  x^al  estate  of  a  particular 
owner,  taken  for  the  purposes  of  the  roads;  as  the  companies  may  acquire  real  es- 
tate in  one  street,  altnough  they  do  not  acquire  title  to  real  estate  actually  taken  in 
another  street. 

Proceedings  to  condemn  easements  for  elevated  railroads. 

Andrews,  J.  These  proceedings  were  commenced  by  the  Metropolitan 
Elevated  Railway  Company  and  the  New  York  Elevated  Railroad  Company 
for  the  purpose  of  acquiring  title  to  certain  real  estate  in  the  city  of  New 
York.  Many  of  the  owners  of  such  real  estate  appeared  upon  the  hearing, 
and  opposed  the  appointment  of  commissioners;  and  as  most  of  the  objections 
then  raised,  and  afterwards  embodied  in  the  various  demurrers,  answers,  af- 
fidavits, and  briefs,  which  have  been  submitted,  relate  to  each  proceeding,  all 
the  cases  may  properly  be  considered  together. 

The  first  question  to  be  determined  is  whether  the  petitioning  companies  are 
authorized  by  law  to  institute  and  maintain  these  proceedings;  and,  if  they 
are,  from  what  statutes  such  authority  Is  derived.  Chapter  697  of  the  Laws 
of  1866,  and  chapter  489  of  the  Laws  of  1867,  vested  the  West-Side  &  Yonkers 
Patent  Railway  Company  with  all  the  powers  relative  to  acquiring  real  estate 
which  were  conferred  upon  railroad  companies  formed  under  the  general  rail- 
road act,  (chapter  140,  Laws  1850, )  and  the  acts  amendatory  thereof.  Chapter 
595  of  the  Laws  of  1875  secured  to  the  New  York  Company  '*all  the  rights, 
powers,  privileges,  and  franchises  of  the  West-Side  Railroad  Company, "  which 
had  been  purchased  by' it.  Subsequently,  through  the  action  of  the  rapid- 
transit  commissioners,  pursuant  to  section  86  of  cliapter  606  of  the  Laws  of 
1875,  the  New  York  Company  obtained  the  right  to  construct,  operate,  and 
maintain  its  East-Side  lines,  and  was  vested  wlih  the  same  power  to  condemn 
real  estate  for  those  purposes  which  it  already  had  for  the  purposes  of  its  West- 
Side  lines.  All  questions  as  to  the  power  of  the  New  York  Company  to  main- 
tain condemnation  proceedings  have  been  settlad  by  the  decision  of  the  court 
of  appeals  In  Re  Railroad  Co,,  70  N.  Y.  327.  In  that  case  Eabl,  J.,  deliv- 
ering the  opinion  of  the  court,  said:  "No  railway  could  have  the  benefit  of 
these  provisions  except  it  had  an  elevated  railway  in  actual  operation  at  the 
time  of  the  passage  of  the  act.  ♦  ♦  *  Such  company  has  the  further  power, 
by  the  last  clause  of  section  36,  to  construct  the  connections,  with  all  the 
rights  and  with  like  effect  as  though  the  same  had  been  a  part  of  the  original 
route  of  the  railway;  that  is,  among  other  things,  it  has  the  power  given  to  it 
by  its  charter  to  institute  proceedings  to  acquire  the  title  to  real  estate  needed 
for  the  connecting  route,  as  if  it  were  engaged  under  its  chatter  in  construct- 
ing its  original  road.  *  *  *  It  is  entirely  clear  that  this  company  has  all 
the  authority  conferred  in  the  general  railroad  act  to  take  and  acquire  real  es- 
tate for  the  purposes  of  its  road,  by  special  proceedings  provided;  and  section 
36  of  the  rapid-transit  act  provides  that  the  elevated  railroad  company  may 
construct  the  connecting  routes,  *  with  all  the  rights  and  with  like  effect  as 
though  the  same  had  been  a  part  of  the  original  route  of  such  railway.' 
Hence  it  seems  to  me  that  there  is  no  room  for  doubt  that  ample  provision  is 
made  for  compensation  for  any  property  rights  the  abutting  owners  may  have 
in  the  streets. " 

With  regard  to  the  Metropolitan  Elevated  Railway  Company,  chapter  885 
of  the  Laws  of  1872  conferred  upon  that'  corporation  all  the  rights,  powers, 
and  privileges,  and  made  It  subject  to  all  the  provisions,  of  the  general  rail- 
road act,  (chapter  140,  Laws  1850.)  except  so  far  as  the  provisions  of  said 
chapter  140  were  modified  by,  or  were  inconsistent  with,  the  provisions  of 
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said  act  of  1872.  And  section  5  of  said  chapter  885,  while  expressly  authoriz- 
ing said  corporation  to  acquire  title  to  such  real  estate  and  interest  therein  as 
may  be  necessary  to  enable  it  to  construct,  maintain,  and  operate  its  railway 
in  the  manner  specified  in  said  general  railroad  act,  provides  that,  in  any  of 
the  proceedings  taken  for  that  purpose,  '4t  shall  not  be  necessary  that  the  pe- 
tition to  the  courts  shall  make  allegation  for  reference  to  any  incorporations, 
capital  stock,  surveys,  maps,  or  the  filing  of  any  certificate  of  location. "  Sec- 
tion 36  of  chapter  606  of  the  Laws  of  1875  also  contains  the  following  provis- 
ion: '*  Whenever  the  route  or  routes  determined  upon  by  said  commissioners 
coincide  with  th^  route  or  routes  covered  by  the  charter  of  an  existing  corpo- 
ration formed  for  the  purpose  provided  for  by  this  act,  provided  that  said  cor- 
poration has  not  forfeited  its  charter,  or  failed  to  comply  with  the  provisions 
thereof,  requiring  the  construction  of  a  road  or  roads  within  the  time  pre- 
scribed by  its  charter,  such  corporation  shall  have  the  like  power  to  construct 
and  operate  such  railway  or  railways,  upon  fulfillment  of  the  requirements 
and  conditions  imposed  by  said  commissioners,  as  a  corporation  specially  formed 
under  this  act.  '*  It  is  very  clear,  in  view  of  the  provisions  of  the  statutes 
hereinbefore  cited,  of  the  action  of  the  rapid-transit  commissioners,  and  of 
the  decision  of  tlie  court  of  appeals  in  70  N.  Y.,  above  referred  to,  that  both 
the  Metropolitan  Company  and  the  New  York  Company  have  all  the  powers, 
in  regard  to  acquiring  real  estate  for  the  purposes  of  their  incorporations, 
which  are  given  by  chapter  140  of  the  Laws  of  1850,  and  the  acts  amendatory 
thereof,  to  corporations  formed  under  that  law ;  and  chat,  in  taking  l^al  pro- 
ceedings to  acquire  such  real  estate,  they  have  the  right  to  follow  the  mode  of 
procedure  prescribed  in  said  chapter  140,  and  the  amendments  of  it.  I  am  also 
of  the  opinion  that  the  term  "real  estate,"  as  used  in  said  statutes,  covers  all 
the  incorporeal  hereditaments,  easements,  rights,  and  privileges  which  it  is 
sought  to  acquire  in  these  various  proceedings.  Inasmuch,  therefore*  as  both 
companies  are  authorized  by  law  to  institute  and  maintain  these  proceedings, 
under  and  pursuant  to  said  chapter  140  of  the  Laws  of  1850,  and  its  amend- 
ments; and  as  the  several  petitions  ask  for  the  appointment  of  *' three"  com- 
missioners only,  as  provided  for  in  that  statute,  and  not  for  *'five"  commis- 
sioners, as  provided  for  in  the  rapid-transit  act, — I  think  that  all  questions  as 
to  the  mode  of  procedure  must  be  determined  by  reference  to  the  provisions  of 
said  chapter  140,  as  amended;  and  that  it  is  not  necessary  to  decide  whether 
these  proceedings  might  have  been  taken  under  the  sole  authority  of  the  rapid- 
transit  act,  nor  whether  the  mode  of  procedure  conforms  to  the  provisions  of 
that  act. 

Secondly.  It  is  objected  that  the  court  has  no  jurisdiction  of  these  proceed- 
ings, because  notice  of  the  application  for  the  appointment  of  commii^sioners 
has  not  been  served  by  publication,  as  required  by  section  2  of  chapter  198  of 
the  Laws  of  1876.  This  objection  is  not  well  founded,  because  that  section 
applies  to  those  cases  only  where  "land"  required  by  a  railroad  company  is 
oontained  in,  or  forms  part  of,  a  street  or  avenue,  in  a  city  or  village,  in  which 
the  owners  of  adjoining  lands  on  the  line  of  such  street  or  avenue  claim  a 
right  of  property,  or  the  fee  thereof.  It  is  settled  by  numerous  decisions  that 
the  term  "land"  includes  such  real  property  only  as  has  corporeal  existence, 
and  that  it  excludes  incorporeal  hereditaments.  Commissionera*  AttachmenU 
2  Abb.  Pr.  (N.  S.)  86;  Mott  v.  Palmer,  1  N.  Y.  569;  Qreen  v.  Armstrong,  1 
Denio,  554;  Canfteld  v.  Ford,  28  Barb.  338;  Mitchell  v.  Warner,  5  Conn.  515; 
Johnson  V.  Ricliardson,  33  Miss.  464.  In  He  Railroad  Co.,  11  N.  Y.  248, 
MuLLEB,  J.,  referring  to  the  statute  in  question,  said:  "The  second  section 
of  chapter  198,  Laws  1876,  has  no  application  to  this  proceeding,  but  applies 
only  to  a  case  where  the  land  itself  is  required  by  the  railroad  company  for  its 
roadway.  *  ♦  *  The  act  of  1876,  c.  198,  §  2,  which  requires  publication 
in  two  newspapers  only,  applies  where  the  owners  of  *  adjoining  lands  on  the 
line  of  the  street'  have  the  fee,  and  the  right  is  sought  to  be  extinguished." 
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It  is  true  that  the  point  actually  deeidad  in  that  ease  was  that  the  said  proYis- 
ion  of  the  act  of  1876  did  not  apply  to  a  case  where  a  railroad  company  took 
proceedings  to  acquire  the  fee  of  certain  land,  not  for  its  roadway,  but  for 
other  '* purposes  of  its  incorporation;"  but  the  yiews  of  Judge  Miijueb,  above 
quoted,  in  regard  to  the  construction  of  this  statute,  are  continued  in  the 
opinion,  which  was  adopted  by  a  majority  of  the  judges;  and,  even  if  they 
were  to  be  regarded  as  obiter  dietUt  must  be  regarded  as  a  formal  and  delib- 
erate expression  of  the  views  of  such  majority.  It  is  apparent  from  the  lan- 
guage used  in  the  petitions  that  the  petitioners  do  not  seek  to  acquire  the  fee 
of  any  "land."  The  general  description  of  the  real  estate  which  they  seek  to 
acquire  is  as  follows:  "So  much  of  the  privilege,  easement,  or  other  interest 
in  said  street  as  is  taken,  appropriated,  or  interfered  with  by  the  construction 
and  maintenance  of  the  elevated  railroad  of  the  petitioner,  belonging  to  or 

claimed  by ,  and  appurtenant  to  the  lot  and  premises  known  as • 

and  bounded  and  described  as  follows."  Then  follows  a  description  of  the 
lot  and  premises,  eitlier  by  reference  to  numbers  on  certain  maps,  or  by  metes 
and  bounds.  The  words  "other  interest"  might,  perhaps,  be  construed  as  in- 
cluding land  contained  in,  or  forming  part  of,  the  street,  but  for  the  use  of  the 
word  "appurtenant,"  which  has  a  well-defined  meaning,  and  limits  the  real 
estate  which  can  be  acquired  in  this  proceeding  to  incorporeal  hereditaments. 
In  Root  V.  Wadhdms,  107  N.  Y.  394,  14  N.  E.  Rep.  281,  Peokham,  J., 
said:  "Nothing  passed  by  the  word  *  appurtenance,*  except  such  incorporeal 
easements,  rights,  and  privileges  as  are  strictly  necessary  and  essential  to  the 
proper  enjoyment  of  the  estate  granted."  In  Qriffitha  v.  Morrisorip  106  N.  Y. 
170, 12  N.  E.  Bep.  580.  the  same  learned  judge  says:  "By  the  word  '  appur* 
tenances,'  incorporeal  easements,  or  rights  or  privileges,  will  alone  pass;  and 
of  these  only  such  as  are  necessary  to  the  proper  enjoyment  of  the  estate 
granted."  In  Jackson  v.  Hathaway^  15  Johns.  454,  the  court  said:  "It 
would  be  absurd  to  allow  the  fee  of  one  piece  of  land,  not  mentioned  in  the 
deed,  to  pass  as  appurtenant  to  another  distinct  psg-oel."  See,  also,  Ogden  v. 
Jennings,  62  N.  Y.  531 ;  Washb.  Heal  Prop.  (5th  Ed.) 418;  I^eonard  v.  White, 
7  Mass.  6;  Hania  v.  Elliott.  10  Pet.  25,  54.  I  am  of  the  opinion  that,  ia 
view  of  the  language  used  in  the  several  petitions,  the  petitioners  could  not,, 
even  if  they  desired  to  do  so,  acquire  in  these  proceedings  any  "land"  within 
the  meaning  of  that  term  as  used  in  section  2  of  chapter  198  of  the  Laws  of 
1876;  and  consequently  the  court  has  jurisdiction  of  the  proceedings,  although 
no  service  by  publication  was  made,  as  provided  for  in  that  statute.  It  may 
not  be  out  of  place  to  remark  that  the  objection  of  no  service  by  pubiication 
is  a  purely  technical  one,  because  written  notice  of  these  applications  for  the 
appointment  of  commissioners  have  been  served  upon  the  abutting  property 
owners  personally,  or  in  such  other  manner  as  is  provided  in  chapter  140  of 
the  Laws  of  1850;  and  it  is  of  no  possible  consequence  to  such  property  own- 
ers that  they  have  not  also  been  constructively  served  by  "publication"  in  two 
newspapers.  I  may  also  add  that  the  counsel  for  the  petitioning  companies, 
in  open  court,  and  in  the  briefs  submitted  by  them,  have  stated  that  the  pe- 
titioners have  no  desire  or  intention  to  acquire  through  these  proceedings  any 
"land,"  but  only  certain  incorporeal  hereditaments,  and  the  order  to  be  en* 
tered  in  such  case  can  be  drawn  in  accordance  with  such  statement. 

Thirdly,  It  is  objected  that  the  petitioners  have  not  made  such  efforts  to 
agree  for  the  purchase  of  the  real  estate  required  as  are  a  legal  prerequisite  to 
the  right  to  acquire  the  same  by  these  proceedings.  This  is,  to  my  mind,  the 
most  serious  of  all  the  objectjions  raised  on  behalf  of  the  property  ownera;  but 
I  have  finally  concluded,  though  with  some  doubt  and  hesitation,  that  it  shookl 
be  overruled.  The  act,  (chapter  140,  Laws  1850,)  as  construed  by  the  courts, 
undoubtedly  contemplates  that,  before  a  railroad  company  can  maintain  pro* 
ceedings  in  court  to  condemn  real  estate,  it  should  make  a  bona  fide  and  un- 
successful effort  to  purchase  the  same.    In  the  cases  at  bar  the  petitioneni 
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daim  that  they  did  make  botiaflde  efforts  to  pundiase  some  of  the  parcels,  but 
that  the  same  were  not  soecessfol;  and  that,  as  to  the  remaining  parcels,  such 
a  state  of  facts  existed  as  demonstrated  tliat  any  effort  to  purchase  them  would 
be  utterly  futile,  and  therefore  the  petitioners  were»  as  matter  of  Jaw,  excused 
from  making  such  effort.  Upon  the  hearing  some  question  was  raised  as  to 
whether  the  burden  of  proof  was  upon  the  property  owners  to  disprove  these 
allegations  of  the  petitioners,  or  upon  the  petitioners  to  offer  proof  to  sustain 
such  allegations;  but  the  court  received  all  the  evidence  which  was  offered* 
either  by  the  petitioners  to  prove  efforts  to  purchase,  or  facts  excusing  such 
efforts*  or  by  the  property  owners  to  prove  that  no  efforts  to  purchase  had 
been  made.  As  to  some  parcels  the  petitioners  proved  that  offers,  partly 
printed  and  partly  written,  to  purchase  the  real  estate  required,  had  been  per- 
sonally served  on  the  property  owners;  as  to  other  parcels,  that  similar  offers 
had  been  duly  mailed  to  the  owners;  and,  as  to  other  parcels,  that  similar 
offers  had  been  left  with  some  person  upon  the  premises;  and  that,  in  some 
oases,  offers  so  left  bad  been  deliyered  to,  or  come  to  the  notice  of,  the  own- 
ers. In  all  these  cases,  wliatever  the  manner  of  making  the  offer  was,  it  was 
proved  that  the  offer  was  either  declined,  or  that  no  notice  was  taken  of  it;  and 
that  either  no  counter-offer  at  all  was  made,  or  the  counter-offer  was  consid- 
ered exorbitant  by  the  officers  of  the  petitioners.  The  owners  of  many  parcels 
proved  that  the  petitioners  made  no  efforts  to  purchase  their  real  estate,  ex- 
cept through  the  offers  above  mentioned.  It  is  claimed  on  behalf  of  the  prop- 
ert'y  owners  that  these  various  efforts  to  purchase  were  not  made  in  good  faith, 
but  were  merely  attempts  on  the  part  of  the  petitioners  to  do  something  which 
would  seem  to  be  a  compliance  with  the  requirement  of  che  statute  that  they 
should  make  an  effort  to  purchase  before  commencing  legaL  proceedings.  It 
is  claimed  that  this  want  of  good  faith  is  shown  by  the  smalTness  of  the  offers, 
the  fact  that  they  were  uniformly  the  same,  and  that  they,  were  made  but  a 
skiort  time  before  these  proceedings  were  commenced.  It  certainly  would  not 
liave  been  difficult  for  the  officers  of  the  petitioners  to  have  conducted  their 
negotiations  with  the  property  owners  in  such  a  manner  that  no  question  as 
to  their  good  faith  would  have  been  raised;  but,  notwithstanding  that  fact, 
upon  ttie  evidence  before  me,  I  do  not  see  how  I  can  find  that  the  offers  were 
not  made  in  good  faith,  or  that  the  requirements  of  the  statute  have  not  been 
satisfied.  In  most  of  the  cases  where  these  offers  were  made  the  property 
owners  had  already  brought  actions  to  recover  damages,  and  in  their  verified 
complaints  had  placed  their  damages  at  sums  which  the  officers  of  the  com- 
panies considered  grossly  extravagant  and  exorbitant.  Such  officers,  there- 
fore, had  some  ground  for  believing  that  no  offer  which  they  would  consider 
reasonable  would  be  so  regarded  by  the  property  owners ;  and  that,  as  any  ef- 
fort which  they  felt  at  liberty  to  miake  would  certainly  be  rejected,  it  was  not 
very  important  what  the  precise  figures  of  the  offers  were.  Moreover,  there 
i^  absolutely  no  evidence  before  me  from  which  I  can  form  an  opinion  as  to 
tlie  fair  value  of  the  real  estate  to  be  acquired,  in  any  case;  and  I  cannot, 
therefore,  decide  that  the  offers  made  by  the  companies  were  in  fact  prepos- 
terously small,  as  is  claimed  by  counsel  for  property  owners,  and  made  with 
no  idea  that  they  would  be  accepted.  Nor  did  it  follow,  because  the  offers 
were  made  but  a  short  time  before  these  proceedings  were  commenced,  that 
they -were  not  made  in  good  faith.  There  was  time  enough  in  most  cases  be^ 
tween  the  receipt  of  the  offers  and  the  commencement  of  the  proceedings  to 
have  made  counter-offers;  but  very  few  such  counter-offers  were  made,  and 
those  that  were  made  were  considered  unreasonable  and  extravagant  by  the 
officers  of  the  petitioners.  Nor  can  I  find,  upon  the  evidence  before  me.  that 
the  statute  has  not  been  complied  with  because  the  offers  were  the  same  in 
each  case.  There  Is  no  evidence  from  which  I  can  determine,  even  approxi- 
mately, what  the  value  of  the  real  estate  to  be  acquired  is  in  any  single  case. 
Besides,  it  is  claimed  by  counsel  for  the  petitioners  that  whatever  difference 
there  may  be  in  the  measure  of  damages  for  part  injuries  to  different  lots,  the 
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value  of  the  easement  or  right,  which  is  to  be  taken  in  these  proceedings,  is 
no  greater  when  a  lot  has  been  built  upon  than  when  it  is  vacant;  that,  con- 
sequently, such  value  depends,  in  eveiycase,  upon  the  size  of  the  lot;  and 
that  offers  of  a  certain  sum  per  front  foot  were  fairly  and  properly  made. 
With  regard  to  a  number  of  parcels  it  does  not  appear  that  any  offers  of  pur- 
chase were  ever  made;  but  in  all  these  cases  suits  for  damages,  brought  by 
the  several  property  owners,  were  pending  when  these  proceedings  were  com- 
menced, and  the  pleadings  in  these  suits  have  been  put  in  evidence. 

The  amounts  claimed  by  the  property  owners  in  the  actions  are  very  large, 
and  in  the  aggregate  amount  to  an  immense  sum.  The  complaints  are,  in 
most  cases,  verified.  The  answers  interposed  by  the  defendants  deny  any 
liability  whatever.  In  view  of  the  existence  of  these  suits,  and  of  other  sur- 
rounding circumstances,  I  am  satisfiexl  that  all  efforts  on  the  part  of  the  peti- 
tioners to  purchase  the  real  estate  required,  in  all  cases  where  such  suits  were 
pending,^  would  have  been  wholly  fruitless.  Numerous  cases  affecting  the 
elevated  railroads  built  in  this  city  have  been  decided  by  the  courts  within  the 
past  few  years,  and  from  the  reports  of  those  cases  some  facts  may  be  ascer- 
tained which  throw  light  on  the  matter  now  under  consideration.  There  can 
be  no  doubt  that  the  persons  or  companies  which  constructed  the  elevated 
railroads  did  not  originally  suppose  they  would  be  compelled  to  pay  anything 
for  damages  caused  by  the  erection  and  operation  of  the  roads  to  the  property 
of  abutting  owners.  After  years  of  litigation  it  has  been  finally  settled  by 
the  court  of  last  resort  that  some  liability  for  such  damages  does  exist.  Under 
these  circumstances,  perhaps,  it  is  not  surprising  that  the  views  of  the  officers 
of  the  railroads,  and  those  of  the  property  owners,  as  to  the  amount  of  dam- 
ages already  suff^ed,  and  which  will  be  hereafter  suffered,  are  very  far  apart; 
though  it  by  no  means  follows  that  their  respective  views  are  not  honestly  en- 
tertained by  such  officers,  as  well  as  by  the  property  owners.  The  situation, 
then,  is  this:  A  large  number  of  property  owners  bring  actions  claiming 
damages  at  from  (say)  $5,000  to  $50,000.  The  complaints  are  verified;  and, 
when  the  property  owner  swears  that  he  has  been  damaged  thousands  of  dol- 
lars, the  officei-s  of  the  railroad  companies  have  a  right  to  assume  that  he  be- 
lieves what  he  says,  and  that  he  will  not  accept  any  sum  which  is  very  much 
less  than  what  he  claims.  Accordingly  an  answer  is  served  in  each  case  deny- 
ing all  liability.  Under  these  circumstances  must  the  officers  of  the  compa- 
nies, in  order  to  comply  with  the  statute,  which  contemplates  an  effort  to  pur- 
chase before  proceedings  are  commenced,  go  through  the  idle  ceremony  of  of- 
fering a  small  sum,  which  is  all  that  they  honestly  think  the  property  owner 
is  entitled  to,  although  they  are  absolutely  certain  that  the  offer  will  be  re- 
jected? I  think  not.  It  seems  to  me  that  the  situation  presented  in  Me  Vil- 
lage of  Middletoum,  82  K.  Y  200,  was  similar  to  that  presented  by  the  facts 
in  the  cases  at  bar.  In  that  matter,  Fincu,  J.,  in  the  course  of  his  opinion, 
said:  "It  is  quite  evident  that  negotiations  had  gone  far  enough  between  the 
the  trustees  and  these  parties  to  indicate  that  an  agreement  was  impossible. 
The  former  were  not  called  upon  to  name  a  price,  when  that  fixed  by  Norbnry 
was  so  extravagant  as  to  amount  practically  to  a  refusal.  An  effort  to  agree 
is  all  that  is  required;  not  a  series  of  efforts,  or  a  negotiation  prolonged  into 
a  debate."  And  it  was  held  in  that  case  that  where  an  owner  put  a  price 
upon  his  property  10  times  above  its  value  it  was  equivalent  to  a  refusal  to 
come  to  an  agreement.  Upon  the  whole,  I  am  fully  satisfied  that,  in  cases 
where  suits  were  pending,  any  formal  negotiation  would  have  been  aa  fruit- 
less as  it  proved  to  be  in  those  cases  where  offers  were  actually  made;  and  I 
think  that  the  objection  that  the  statute,  which  required  a  previous  effort  to 
acquire  the  real  estate  covered  by  the  several  proceedings,  has  not  been  com- 
plied with,  should  be  overruled. 

Fourthly*  It  is  objected  that,  inasmuch  as  most  of  the  property  owners  have 
commenced  actions  for  damages  against  the  railroad  companies,  these  proceed- 
ings cannot  be  maintained  as  to  parcels  owned  by  persons  who  have  brought 
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sach  actioDB.  This  objectkm  was  considered  and  overruled  by  Mr.  Justice 
Babkett,  in  He  Railway  Co,^^  and  I  concur  in  the  views  expressed  by  him 
in  a  decision  published  in  the  Daily  Begister  of  April  14,  188^. 

Fifthly,  It  is  objected  that  these  proceedings  cannot  be  maintained  because 
the  petitioning  companies  have  been  leased  to  the  Manhattan  Bail  way  Com- 
pany for  a  long  term  of  years.  This  objection  is  not  well  founded,  because  it 
has  been  repeatedly  decided  that  the  leasing  of  the  line  of  a  railroad  corpora- 
tion to  another  corporation  does  not  deprive  the  former  of  the  power  to  exer- 
cise the  right  of  eminent  domain.  Kip  v.  Railroad  Co.,  6  Hun,  24,  67  N. 
Y.  227;  In  re  RaUroad  Co.,  99  N.  Y.  12,  1  N.  £.  Bep.  27. 

Sixthly.  It  is  objected  that  these  proceedings  cannot  be  maintained,  because 
the  roads  of  tlie  petitioners  had  been  builc  before  the  proceedings  were  com- 
menced. This  objection  was  also  considered  and  overruled  by  Judge  Bab- 
RKTT  in  Re  Railway  Co,,  supra,  and  I  couour  in  his  views.  The  decision  in 
Re  Towneend,  39  N.  Y«  171,  cited  to  sustain  this  objection,  has  no  implication. 
It  was  decided  in  that  matter  tiiat  an  act  of  the  legislature,  authorizing  com- 
missioners appointed  by  the  court  to  assess  damages  previously  caused  by  a 
continuing  trespass  upon  certain  lands,  was  unconstitutional.  It  is  expressly 
conceded  by  the  counsel  for  the  petitioners  that  the  commissioners,  whose  ap- 
pointment is  asked  for  in  these  proceedings,  will  have  no  power  to  assess  or 
determine  the  damages  heretofore  suffered  by  the  property  owners,  and  the 
orders  to  be  entered  can  so  provide. 

Seventhly.  It  is  objected  that  the  petitioners  do  not  conform  to  the  provis- 
ions of  the  railroad  act  of  1850,  by  setting  forth  that  the  petitioners  intend  in 
good  faith  to  construct  and  operate  railroads  between  certain  points.  As  the 
railroads  in  question  were  long  since  completed,  and  are  now  in  operationv 
such  an  allegation  could  not  possit^ly  be  true,  and  therefore  it  would  not  have 
been  proper  to  insert  it  in  the  petitions.  Moreover,  this  objection  is  raised  in 
a  proceeding  taken  by  the  Metropolitan  Company;  and  chapter  885  of  the 
Laws  of  1872  appears  to  expressly  provide  that  this  and  other  similar  allega- 
tions need  not  be  inserted  in  petitions  for  the  condemnation  of  real  estate 
which  are  presented  to  the  court  by  this  company.  Ever  since  the  passage 
of  the  act  of  1850  it  has  not  been  unusual  for  railroad  companies,  whose  lines 
have  been  built,  to  acquire  additional  real  estate  for  the  purposes  of  their  in- 
corporation; and  the  right  to  acquire  such  additional  real  estate  as  was  really 
needed  for  any  purpose  of  their  incorporation  has  never  been  successfully 
questioned  upon  the  ground  that  the  road  had  been  already  constructed. 

Bighthly.  It  is  objed;ed  that  the  persons  named  in^the  petitions  as  the  own- 
ers of  some  parcels  are  dead,  and  that,  as  to  other  parcels,  only  part  of  the 
owners  have  been  served.  In  those  cases  where  the  persons  named  as  owners 
are  dead,  the  parcels  can  be  wholly  omitted  from  the  orders.  In  those  cases 
where  only  part  of  the  owners  have  been  served,  the  parcels  can  be  included 
in  the  orders,  and  the  parties  not  served  can  hereafter  be  brought  in  by 
amendments. 

Ninthly,  The  objection  is  made  that  portions  of  some  stations  are  used  for 
news-stands;  that  such  use  of  stations  is  unlawful;  and  that  real  estate  can- 
not be  acquired  for  such  unlawful  purpose.  I  do  not  see  why  it  is  not  just  as 
lawful  to  have  news-stands  in  the  stations  of  the  elevated  roads  as  in  the  sta- 
tions of  surface  steam  roads,  and  I  am  not  aware  that  the  legality  of  the  latter 
has  ever  been  questioned.  Without,  however,  attempting  to  decide  this  ques- 
tion, it  is  sufficient  for  present  purposes  to  say  that  the  fact  that  a  small  por- 
tion of  certain  stations  of  the  elevated  roads  is  used  for  news-stands  does  not 
prove  that  stations  of  smaller  size  would  adequately  accommodate  the  tibvel- 
ing  public  or  afford  sufficient  space  for  the  various  purposes  of  the  companies, 
the  legality  of  which  is  not  disputed.  It  is  certainly  an  extraordinary  propo- 
sition that  a  railroad  company  cannot  condemn  real  estate  absolutely  necessary 

1  Decided  before  the  publication  of  the  New  York  Supplement  was  commenced. 
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for  the  parposes  of  its  incorporation  because  a  small  corner  in  a  station-house 
is  used  as  a  news-stand,  which  is  a  great  oonvenienoe  to  all  persons  traveling 
on  these  roads.  If  these  corporations  are  exercising  powers  not  conferred 
upon  them  by  their  charters,  the  law  has  provided  another  and  more  suitable 
remedy  than  a  denial  of  the  power  to  acquire  real  estate  through  the  exercise 
of  the  right  of  eminent  domain. 

Tenthly.  It  is  objected  that  the  petitions  do  not  sufficiently  describe  the  real 
estate  to  be  taken.  The  roads  have  been  constructed,  and  are  in  operation, 
and  the  petitioners  set  forth  that  the  companies  desire  to  acquire  so  much  of 
the  easement,  privilege,  or  interest  of  the  abutting  owners  in  the  streets  as 
has  been  talcen  by  the  petitioners  for  their  use.  Under  this  specification  I  do 
not  see  how  there  can  be  the  slightest  difficulty  in  determining  Just  what  real 
estate  is  to  be  compensated  for.  The  court  of  appeals  has  settled  exactly  what 
is  the  nature  or  kind  of  damages  for  which  the  property  owner  is  entitled  to 
be  paid ;  and,  as  the  various  lines  have  been  for  a  long  time  and  now  are  in 
daily  operation,  tlie  nature  and  extent  of  the  damages  done  to  each  parcel  de- 
scribed in  the  several  petitions  is  just  as  susceptible  of  identification  and  proof 
as  any  other  facts  which  are  to  be  established  in  a  court  of  justice.  Besides, 
the  reports  of  the  rapid-transit  commissioners,  which  are  matters  of  record, 
contain  the  specifications  and  requirements  according  to  which  the  roads  were 
to  be  built;  the  petitions  allege  that  the  roads  were  built  in  conformity  with 
those  specifications  and  requirements,  and  there  is  no  proof  before  me  to  the 
contrary;  and  the  petitions  ask  for  so  much  real  estate  as  has  been  taken  for 
roads  so  constructed.  Such  reports  and  petitions,  therefore*  taken  tc^^^lier 
with  the  orders  to  be  entered,  will  constitute  a  complete  record  of  what  real 
estate  has  been  taken.  In  the  case  otlnre  Eailroctd  Co.,  1 K.  Y.  Supp.  797, 
the  specifications  and  requirements  contained  in  the  report  of  rapid-transit 
commissioners  appointed  in  that  city  were  the  same  as  those  contained  in  the 
reports  of  the  commissioners  who  located  the  elevated  roadsinthocity  of  New 
York ;  and  it  was  decided  by  Mr.  Justice  Pratt  that  snch  specifications  and 
requirements  were  drawn  in  conformity  with  the  rapid-transit  act  of  1875, 
and  were  a  sufficient  compliance  with  its  provisions.  Moreover,  as  to  the  New 
York  Company,  all  questions  as  to  its  organization,  right  to  condemn  prop- 
erty, and  the  sufficiency  of  tlie  plans  according  to  which  the  road  was  built, 
have  been  passed  upon  by  the  commissioners  appointed  by  the  general  term, 
to  determine  whether  the  road  should  be  buUt,  and  by  the  genend  term  itself ; 
and  those  questions  would  seem  to  be  res  acyudioeUa,  so  far  as  concerns  all 
persons  who  were  heaifl,  or  might  have  been  heard,  upon  the  application  for 
the  appointment  of  such  commissioners,  or  for  the  confirmation  of  their  re- 
port; and  among  such  persons  were  the  abutting  property  owners. 

Bleventhly.  The  objection  that  all  the  real  estate  belonging  to  a  particular 
owner,  and  which,  as  the  owner  claims,  has  been  taken  for  the  purposes  of 
the  petitioners,  is  not  included  in  these  proceedings,  is  untenable.  The  com- 
panies have  an  undoubted  right  to  acquire  easements,  rights,  or  privileges  in 
one  street,  although  they  do  not  seek  to  acquire  easements,  rights,  and  priv- 
ileges in  other  streets,  which,  it  is  alleged,  have  actually  been  taken  or  inter- 
fered with. 

TweHfthly.  It  is  claimed  by  the  counsel  for  some  of  the  property  owners 
that,  inasmuch  as  certain  allegations  of  the  petitions  were  denied  in  the  an- 
swers or  affidavits  submitted  on  behalf  of  such  owners, the  burden  of  proving 
these  allegations  by  competent  evidence  was  thrown  upon  the  petitioners. 
The  law  as  to  whether  the  petitioners  or  the  property  owners  have  the  burden 
of  ptoof,  in  proceedings  of  this  character,  is  not  in  a  very  satisfactory  condi- 
tion. Section  15  of  chapter  140  of  the  Laws  of  1850  provides  that,  when  the 
petition  is  presented  to  the  supreme  court,  any  of  the  persons  whose  estates  or 
Interests  are  to  be  affected  may  show  cause  against  granting  the  prayer  of  the 
petition,  and  may  disprove  any  of  the  facts  alleged  in  it.  In  Railroad  Co.  v. 
ReynoldSt  6  How.  Fr.  97,  Makvik,  J.,  at  Erie  special  term,  in  1851,  said: 
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''If  tbe  person  whose  estate  or  interest  is  affected  denies  any  of  the  facts  al- 
Icjged  in  the  petition,  an  issue  is  then  formed,  and  the  statute  imposes  ap<»i 
him  the  burden  of  proof.  He  may  disprove  the  facts  alleged."  The  same 
question  came  before  the  general  term  of  the  First  department  in  1875,  in  He 
Bridge  Co.,  67  Barb.  295,  and  was  decided  in  the  same  way.  Brady,  J., 
speaking  for  the  court,  in  the  course  of  his  opinion,  said:  "The  fifteenth  sec- 
tion of  tbe  railroad  act  (Laws  1850,  p.  211)  puts  upon  the  owner  of  land  the 
burden  of  proving,  and  by  legal  evidence,  that  the  facts  alleged  in  the  petition 
are  not  true.  And  an  affidavit  or  answer  is  not  sufficient  for  that  purpose, " 
{citing  6  How.  97,  supra,)  '*The  decision  rests  upon  the  language  of  the 
statute,  which  provides  that  all  persons  whose  estates  or  interests  are  to  be 
affected  by  tbe  proceedings  may  show  cause  against  granting  the  prayer  of 
the  petition,  and  may  disprove  any  of  the  facts  alleged  in  it."  These  decis- 
ions must  undoubtedly  be  regarded  as  modified  by  the  decisions  of  tbe  court 
of  appeals  in  Be  Railroad  Co,,  66  N.  Y.  407;  In  re  Railroad  Co.,  77  N.  Y. 
557 ;  and  In  re  RaUroad  Co.,  99  N.  Y.  12, 1  N.  £.  Bep.  27,— but  to  what  extent 
they  have  been  so  modified  it  is  not  easy  to  determine.  In  the  case  in  66  N. 
Y.  the  petition  contained  a  number  of  allegations  which,  it  was  evident,  the 
property  owners  had  no  means  of  disproving,  although  they  were  denied  in 
their  answers.  Speaking  of  these,  Bafallo,  J.,  said:  "Theseare  allegations 
the  negatives  of  which  were  not  capable  of  proof  by  one  not  cognizant  of  the 
plans  and  intentions  of  the  corporation.  We  think  it  was  incumbent  upon 
the  company  to  give  proof  in  support  of  these  allegations,  and  thit  the  pro- 
vision of  the  statute  that  tbe  land-owner  may  disprove  tbe  allegation  was  in- 
tended to  enable  him  to  introduce  proofs  on  his  part  to  meet  those  offered  by 
the  petitioners,  and  to  disprove  any  allegations  in  the  petition  which  were 
capable  of  being  disproved ;  but  that  as  to  others  it  was  sufficient  if  he  showed 
sufficient  cause  against  the  petition  to  put  the  petitioners  to  proof  of  matters 
lying  specially  within  its  own  knowledge."  According  to  this  decision,  the 
allegations  of  the  petition  which,  if  denied,  it  is  for  the  petitioner  to  prove, 
are  those  which  are  specially  within  its  own  knowledge,  and  which,  from  their 
nature,  it  is  impossible  for  tbe  property  owner  to  disprove;  but  it  was  also 
held  that  the  burden  was  (mi  the  property  owner  '*to  disprove  any  allegations 
in  the  petition  that  were  capable  of  being  disproved."  In  the  case  in  the  77 
N.  Y.  the  Lockport  &  Buffalo  Bailroad  Company  presented  a  petition  for  the 
appointment  of  commissioners  to  settle  the  points  and  manner  of  crossing  the 
tracks  of  the  New  York  Central  &  Hudson  Biver  Bailroad  Company.  The 
petition  iiUeged  that  the  petitioner  had  in  good  faith  endeavored  to  agree  with 
the  persons  interested  as  to  acquiring  such  right,  and  the  amount  of  compen- 
sation. This  allegation  was  denied  in  the  answer.  The  petitioner  offered  no 
proof,  but  the  respondent  offered  evidence  to  disprove  such  allegation.  Tiie 
court  refused  to  allow  such  proof,  and  made  an  order  appointing  commission- 
ers, which  was  affirmed  by  the  general  term,  but  was  reversed  by  the  court  of 
appeals.  Earl,  J.,  speaking  for  the  court,  said:  "When  this  answer  was 
put  in,  the  petitioner  should  have  either  withdrawn  its  petition,  and  then  made 
efforts  to  agree  with  the  appellant,  or  it  should  have  been  prepared  to  prove 
that  such  efforts  had  been  made.  Whether  such  efforts  had  been  made  was 
peculiarly  within  its  own  knowledge.  It  knew  when  and  where  and  with 
which  one  of  the  numerous  agents  of  the  appellant  such  efforts  had  been  made ; 
and  hence  it  was  bound  to  prove  the  facts  thus  put  in  issue. "  It  will  be  ob- 
served that  the  reason  given  for  this  decision  is  that  the  matter  in  issue  was 
peculiarly  within  the  knowledge  of  the  petitioner.  >  In  the  case  in  99  N.  Y., 
Finch,  J.,  in  his  opinion,  refers  to  the  decision  in  67  Barb.,  supra,  and  then 
says:  "But  in  Re  RaUroad  Co.,  66  N.  Y.  407,  this  court  refused  to  go  so  far, 
and  held,  in  substance,  that,  as  to  specific  allegations  capable  of  being  dis- 
proved, the  burden  was  upon  the  iand^owner;  but  as  to  those  of  which  the 
need  of  the  property  for  the  purposes  of  the  railroad  was  the  example,  which 
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were  not  capable  of  being  disproved,  it  was  enough  if  he  showed  suffident 
cause  against  the  petition  to  put  the  petitioner  to  proof  as  to  matters  lying 
specially  within  its  knowledge.  *'  The  conclusion  to  be  drawn  from  ail  these 
decisions  appears  to  be  this:  With  regard  to  allegations  of  the  petition  capa- 
ble of  being  disproved  by  the  land-owner,  the  burden  of  proof  is  upon  him; 
but  with  regard  to  allegations  which,  from  the  nature  of  the  case,  the  land- 
owner cannot  disprove,  because  the  matters  involved  are  peculiarly  or  ex- 
clusively within  tlie  knowledge  of  the  petitioner,  the  burden  of  proof  is  upon 
the  latter.  This  is  the  nearest  approach  to  certainty  which  we  can  make  in 
the  present  state  of  the  decisions  of  the  court  of  appeals,  and  the  difficulty  is 
to  determine  what  allegations  are  ''capable  of  being  disproved  by  the  property 
owner.'*  Applying  this  rule  to  the  case  at  bar  as  well  as  I  can,  it  seems  to  me 
that,  as  to  any  and  all  of  the  allegations  of  the  petitioner  which  are  denied  in 
the  answers  and  affidavits,  the  matters  involved  areas  much  vrithin  the  knowl- 
edge of  the  property  owners  as  of  the  petitioners,  or  that  the  petitioners  have 
put  in  such  proofs  as  to  call  upon  the  property  owner,  in  the  language  of  Judge 
Bapallo,  "to  introduce  proofs,  on  his  piart,  to  meet  those  offered  by  the  pe- 
titioners." For  instance,  the  petitioners  proved,  in  some  eases,  that  offers  to 
purchase  were  sent  to  property  owners,  or  left  with  persons  who,  it  might 
fairly  be  presumed,  would  deliver  them  to  tiie  persons  for  whom  they  were 
intended.  In  such  cases  it  is  for  the  property  owner  to  prove,  if  such  be  the 
fact,  that  he  did  not  receive  the  offer;  or»  if  he  did  receive  it,  why  he  did  not 
accept,  dt  make  a  counter-offer;  or,  if  be  so  claims,  that  the  offer  was  not 
made  in  good  faith.  So,  also,  the  petitioners  having  proved  that  property 
owners  had  brought  actions  against  the  petitioners,  seeking  to  recover  large 
damages,  which  the  petitionere  considered  exorbitant,  and  in  which  actions 
answers  were  interposed  denying  all  liability  for  damages,  it  was  for  the  prop- 
erty owners  to  put  in  proof,  if  any  they  had, 'showing  that  there  waa  some 
reasonable  ground  for  supposing  that  further  negotiaiions  might  have  led  to 
agreements  for  the  purchase  of  the  real  estate  required.  80,  too,  if  the  prop- 
erty owners  seriously  claim  that  the  specifications  and  requirements  contained 
in  the  reports  of  the  rapid-transit  commissioners  were  not  drawn  in  accord- 
ance with  the  act  of  1875,  or  that  the  road  was  not  in  any  particular  respect 
constructed  according  to  such  spedflcatiuns  and  requirements,  it  is  for  the 
property  owner  to  substantiate  such  claim  by  legal  existence. 

Lastly.  My  conclusion  upon  the  whole  matter  is  that  all  the  objections 
should  be  overruled,  and  that  commissioners  should  be  appointed  in  each  pro- 
ceedinjBT,  as  prayed  for  in  the  respective  petitions.  The  orders  will.be  settled 
on  notice.  For  the  sake  of  uniformity  and  convenience  I  have  concluded  to 
appoint  the  same  commissioners  in  all  the  proceedings.  In  view  of  the  mag- 
nitude of  these  proceedings,  and  especially  of  the  great  difference  of  opinion 
between  the  officers  of  the  petitioners  and  the  property  owners  as  to  the  value 
of  the  real  estate  to  be  acquired,  it  is,  of  course,  of  the  highest  importance 
that  the  commissioners  should  be  persons  in  whom  both  the  petitioners  and 
the  property  owners  will  have  entire  contidence.  In  order  to  secure  such  com- 
missioners I  have  concluded  to  adopt  a  plan  for  their  selection  somewhat  sim- 
ilar to  that  established  by  the  act  of  April  20,  1839,  for  the  appointment  of 
commissioners  in  street-opening  proceedings.  The  petitioners  may  nominate 
persons  to  the  court,  one  of  whom  will  be  appointed  a  commissioner,  if  found 
to  be  disinterested,  impartial,  and  free  from  all  objection.  Any  of  the  prop- 
erty owners  may  also  make  like  nominations,  and  one  of  the  persons  so  nom- 
inated will  be  appointed  a  commissioner,  if  found  to  have  like  qualifications. 
The  two  persons  so  appointed,  with  a  third  person  to  be  selected  by  me,  will 
constitute  the  commission.  If  none  of  the  persons  nominated  by  either  the 
petitioners  or  the  property  owners  proves  to  be  satisfactory,  the  other  com- 
missioner or  commissioners  will  also  be  selected  by  me.  Such  nominations 
may  he  made  upon  the  settlement  of  the  orders. 
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Dillon  v.  Acme  Oil  Co. 
{Supreme  Court,  Oeneral  TerrOj  Fifth,,  Department    October  19, 188$.) 

1.  NUISASCB— PrIVATB  NuISANCB— InJUNOTION— TWAIi  BY  JUBT. 

In  an  action  to  enioin  the  operation  of  an  oil  refinery,  the  refuse  from  which  pol- 
lutes plaintiffs  well,  and  for  damages,  a  jury  is  properly  impaneled  to  try  certain 
ouestiomi  of  fact,  and  instructed  to  find  a  special  verdict,  under  Code  Civil  Proo.  N. 
Y.  S  971,  providing  that  issues  of  fact  may  be  tried  by  a  jury,  the  questions  to  be  dis- 
tinctly and  plainly  stated  for  trial. 

2.  Same— Pollution  of  Wateb— Subtebranean  Channel. 

Where  it  appears  that  oil  from  defendant's  works  soaked  into  the  ground,  and 
was  carried  by  a  subterranean  stream  to  plaintiffs  wellj  defendant  is  not  liable  for 
the  pollution  of  the  water,  and  the  works  will  not  be  enjoined  in  the  absence  of  evr 
idence  of  negligent  operation. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  Patrick  Dillon  against  the  Acme  Oil  Company  to  restrain  de- 
fendant from  operating  its  oil  refinery,  whereby  the  water  in  plaintiff's  well 
was  polluted.     There  was  a  judgment  for  plaintiff,  and  defendant  appealed. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  D  wight,  J  J. 

Cary  d*  Rumsey,  for  appellant.    /.  H.  Warring,  for  respondent. 

Haight,  J.  The  complaint  alleges  that  the  plaintiff  is  the  owner  of  two 
lots  of  land,  in  the  village  of  Olean,  on  which  dwellings  were  erected,  each 
having  a  well  of  water  which  is  used  for  cooking,  drinking,  washing,  and 
other  purposes;  that  the  defendant  is  engaged  in  operating  a  refinery  for  the 
purpose  of  refining  crude  petroleum  oil,  located  at  a  distance  of  20  rods  there- 
from; that,  in  the  process  of  such  refining,  it  uses  divers  powerful  and  poi- 
sonous acids  and  other  noxious  and  offensive  chemicals,  in  conjunction  with 
large  amounts  of  water,  and  from  time  to  time  there  is  discharged  from  the 
refinery  large  amounts  of  such  water,  suffused  and  impregnated  with  chemi- 
cals and  acids,  and  the  same  is  suffered  to  flow  down,  upon,  into,  and  over 
the  premises  of  the  plaintiff  to  such  an  extent  that  the  soil  then^of  underneath 
the  surface  became  charged  and  impregnated  with  such  substance,  and  the 
wells  and  springs  of  water  therein  became  corrupted  and  poisoned,  and  ren- 
dered unwholesome  and  deleterious  to  health,  and  entirely  unfit  for  use.  Judg* 
ment  was  demanded  that  the  defendant  be  forever  enjoined  and  restrained 
from  carrying  on  the  refinery  or  the  business,  or  so  using  or  discharging  such 
acids,  chemicals,  and  refuse  water  as  that  the  same,  or  any  part  of  it,  shall 
flow  upon,  into,  or  in  any  manner  injure  or  affect  the  plaintiff's  premises,  or 
the  wells  and  springs  of  water  underneath  the  same,  and  for  damages.  The 
action  was  moved  for  trial  by  the  plaintiff  at  the  Cattaraugus  circuit.  The 
defendant  objected  to  the  trial  of  the  cause  before  a  jury,  upon  the  ground 
that  by  the  pleadings  it  was  shown  to  be  an  equity  cause,  and  should  be  tried 
before  the  court  without  a  jury,  and  for  that  reason  objected  to  the  impanel- 
ment  of  a  jury.  The  objection  was  overruled,  and  the  jury  impaneled,  to 
which  ruling  an  exception  was  taken.  It  appeared  that  at  a  previous  circuit 
held  by  another  judge',  a  motion  was  made  by  tlie  defendant  to  strike  the  cause 
from  the  jury  calendar  upon  the  same  grounds,  and  that  that  motion  was  de- 
nied. At  the  conclusion  of  the  evidence  the  trial  justice  submitted  certain 
questions  of  fact  to  the  jury  in  writing,  and  directed  them  to  bring  in  a  special 
verdict  answering  those  questions;  and  after  such  verdict  was  rendered,  the 
court  made  a  decision  in  writing,  contilining  findings  of  facts  and  conclusions 
of  law,  upon  which  the  judgment  herein  appealed  from  was  entered. 

The  respondent  claims  that  the  appellant  was  bound  by  the  decision  made 
at  a  former  term  of  the  court  holding  that  the  action  was  properly  noticed  for 
trial  upon  the  circuit  calendar,  and  refusing  to  strike  it  therefrom.  There 
may  be  some  doubt  about  the  soundness  of  tliis  claim,  for  each  court  has  con- 
trol of  its  own  calendar,  and  orders  made  in  reference  thereto  are  considered 
v.2N.Y.B.no.l3— 19 
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cliscrelioiiary.  But  we  are  of  the  opinion  that  the  exception  taken  to  the  im- 
panelment  of  a  jury  is  not  available  to  the  appellant  as  a  ground  for  granting 
a  new  trial.  It  is  true,  we  regard  this  action  as  one  founded  in  equity.  Were 
it  for  a  nuisance  only  it  would  be  triable  by  a  jury.  Code  Civil  Proc.  §  968. 
But  in  an  action  for  a  nuisance  the  only  judgment  that  can  be  rendered  is  for 
damages,  or  the  removal  of  the  nuisance,  or  both.  Id.  g  1662.  The  com- 
plaint in  this  action,  as  will  be  observed,  asks  for  more.  It  demands  that 
the  defendant  be  forever  enjoined  and  restrained  from  carrying  on  its  refin- 
ery or  business.  The  refinery  or  the  business  is  not  alleged  or  claimed  to  be 
a  nuisance.  It  is  the  refuse  water,  etc.,  flowing  upon  or  into  the  premises  of 
the  plaintiff  that  becomes  a  nuisance.  The  power  to  enjoin  and  restrain  the 
carrying  on  of  the  refinery  or  the  business  could  not  be  obtained  in  a  court  of 
law  in  the  statutory  action  for  nuisance.  Cogswell  v.  Railroad  Co,,  12  Civil 
Proc.  R.  222.  The  trial  court,  however,  in  its  discretion,  may  direct  Ihat  one 
or  more  questions  of  fact  arising  upon  the  issues  be  tried  by  a  jury,  and  may 
cause  those  questions  to  be  distinctly  and  plainly  stated  for  triid  accordingly. 
Code.  Civil  Proc.  §  971.  That  was  what  was  done  in  this  case.  It  was  a  trial 
by  the  court,  in  which  certain  questions  of  fact  were  found  by  the  jurj\  but 
no  general  verdict  rendered.  A  more  serious  question  is  presented  upon  the 
claim  that,  under  the  undisputed  evidence  and  the  (indings  upon  the  facts, 
that  the  plaintiff  is  not  entitled  to  recover.  The  evidence  tends  to  show  that 
tlie  plaintiff's  wells  were  contaminated  with  oil,  and  rendered  unfit  for  use. 
The  evidence  also  tends  to  show  that  there  has  been  occasional  leakage  and 
spilling  of  oil,  and  the  refuse  thereof,  upon  the  ground  at  the  refinery  wliere 
the  crude  is  manufactured  into  refined  oil;  that  the  earth  had  become  satur- 
ated with  it  around  the  refinery,  but  there  is  no  evidence  showing  or  tending 
to  show  that  it  had  flowed  down,  into,  or  over  the  plaintiff's  premises,  and 
upon  the  surface  of  the  ground.  The  plaintiff*^  premises,  as  we  have  seen, 
are  20  rods  away.  There  is  a  public  street  and  a  railroad,  with  several  tracks 
intervening,  between  the  plaintiff's  and  defendant's  premises.  Taking  into 
consideration  the  character  of  the  surface  soil,  it  hardly  seems  possible  or 
probable  that  the  oil  upon  the  ground  at  the  defendant's  refinery  would  soak 
or  percolate  through  the  ground  laterally  upon  the  surface  so  great  a  distance 
as  to  contaminate  the  plaintiff's  wells  from  the  surface.  It  appeared  upon 
the  trial  that  some  feet  under  the  surface  there  was  a  stratum  of  gravel,  and 
the  moi*e  rational  and  probable  theory  to  our  minds  is  that  the  oil  at  the  refin- 
ery had  percolated  through  the  earth  downward  until  some  subterranean  water 
vein  was  reached, — probably  in  the  stratum  of  gravel,— from  which  it  was  con- 
veyed into  the  wells.  And  this  theory  appears  to  have  been  the  one  upon 
which  the  case  was  tried.  The  court  found  as  a  fact  that  the  works  of  the 
defendant  were  constructed  and  operated  as  well  as  such  works  could  be*  hav- 
ing reference  to  the  location  and  nature  of  the  business.  The  question  is 
therefore  presented  as  to  whether  there  could  be  a  recovery  for  contaminat- 
ing a  subterranean  water  stream  or  vein,  when  the  defendant  is  pursuing  a 
legitimate  business  with  works  constructed  and  operated  as  well  as  they  could 
be.  It  is  said  to  be  a  legal  maxim  that  every  man  must  so  use  his  own  prop- 
erty as  not  to  injure  that  of  another;  but  this  maxim  is  not  to  be  construed 
so  as  to  deprive  a  party  from  using  that  which  he  owns  for  legitimate  pur- 
|>oses:  provided,  in  so  doing,  he  exercise  proper  care  and  skill  to  prevent  un- 
necessary injury  to  others.  He  may  consequently  dig  a  cellar  upon  his  own 
soil,  whereby  a  house  on  the  adjoining  soil  falls  down;  he  may,  for  the  pur- 
pose of  laying  the  foundation  of  a  house  on  his  own  land,  dig  below  the  walls 
of  his  neighbor's  house  in  the  contiguous  lot,  whereby  the  walls  of  his  house 
become  cracked  and  injured;  he  may  pull  down  his  own  wall,  though  the 
walls  of  his  neighbor's  house  fall,  or  his  vaults  be  destroyed;  he  may  build 
on  his  own,  though  it  slop  the  lights  of  his  neighbor;  he  may  open  and  work 
a  coal  mine  in  his  own  land,  tho  igh  it  injure  the  house  which  another  has 
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built  at  the  extremity  of  his  Jand.    See  Radcliff^s  BxWs  v.  Mayor,  etc,,  4  N. 
y.  195,  and  cases  there  citeil.    He  may  dig  a  well,  a  ditch,  a  cellar,  a  reser- 
voir, a  pit,  upon  his  own  land,  even  though,  in  so  doing,  he  cat  off  a  sul> 
terranean  stream  of  water  which  supplies  his  neighbor's  w^ell,  thereby  render- 
ing it  useless.    Phelps  v.  Nowlen,  72  N.  Y.  39 ;  Trustees  v.  Youmafis,  50  Barb. 
316,  45  N.  Y.  862;  Ellis  v.  Duncan,  21  Barb.  280.    This,  however,  cannot  be 
done  in  case  of  a  surface  stream.    As  riparian  owner  he  may  use  for  domestic 
purposes.    He  may  also  use  for  mechanical  purposes,  provided  he  returns  the 
water  to  its  natural  stream,  and  does  not  divert  or  sensibly  diminish  its  flow. 
The  law  controlling  the  rights  of  parties  to  surface  streams  has  no  application 
to  subterranean  water-courses  running  through  unknown  channels  without  a 
distinct  or  definite  course,  unless  the  subterranean  streams  have  a  known  and 
well-defined  channel  constituting  a  regular  and  constant  flow  of  water.    As 
to  the  surface  stream  the  owner  of  the  soil  over  which  it  passes  has  the  right 
of  use  in  the  manner  in  which  we  have  already  stated;  whereas,  in  the^case 
of  subterranean  water,  it  belongs  to  the  soil,  as  a  part  of  it  is  owned  and  pos- 
sessed as  the  earth  is,  and  may  be  used,  renioved,  and  controlled  to  the  same 
extent  by  the  owner.    It  is  only  in  exceptional  ctises  that  the  channels  of  sub- 
terranean streams  are  known  and  their  courses  defined.    It  is  only  in  such  ex- 
ceptional cases  that  the  owner  can  know  beforehand  that  his  works  will  affect 
his  neighbor's  wells  or  supply  of  water;  and  we  are  therefore  of  the  opinion 
that,  in  the  absence  of  negligence  and  of  knowledge  as  to  the  existence  of 
such  subterranean  water-courses,  when  the  business  is  legitimate,  and  con- 
ducted with  care  and  skill,  there  can  be  no  liability  if  such  subterranean  courses 
become  contaminated.     We  have  not  been  able  to  find  any  authority  in  this 
state  precisely  in  point  upon  the  question  under  consideration.    The  case  of 
Brofrni  V.  Tllius,  27  Conn.  84,  is  very  much  like  the  case  under  consideration 
and  sustains  the  conclusions  which  we  have  reached.     In  that  case  the  action 
was  for  a  nuisance.     The  defendant  was  engaged  in  operating  gas  works,  and 
he  had  negligently  and  improperly  placed  upon  the  surface  of  the  lot,  and 
along  the  line  of  the  plaintiff's  lands,  near  his  well,  large  quantities  of  coal, 
tar,  gas,  lime,  and  other  offensive  and  noxious  materials,  which  were  washed 
by  the  surface  water  into  the  well,  and  also  soaked  and  penetrated  into  the 
ground,  and  thence  into  the  soil  around  and  adjoining  the  well,  whereby  the 
waters  were  corrupted,  etc.    It  was  held  that  the  negligent  leaving  of  nox- 
ious substances  on  the  land,  which  are  washed  by  the  rain  along  the  surface 
of  the  ground  into  a  neighbor's  well,  is  actionable,  and  that  it  makes  no  differ- 
ence if  the  substances  are  carried  upon  the  surface  of  the  ground  or  have 
soaked  into  the  soil,  and  are  carried  along  the  surface  by  means  of  water  dif- 
fusing itself  acconllng  to  natural  laws;  but  where  such  noxious  substances, 
by  penetrating  or  being  buried  within  the  soil,  have  affected  subterraneous 
currents  by  which  a  well  is  supplied,  and  have  corrupted  the  water,  the  party 
placing  such  substances  on  or  within  his  soil  is  not  liable  unless  he  acted  ma- 
liciously.   See,  also,  Upjohn  v.  Board,  46  Mich.  542,  9  N.  W.  liep.  845;  Ac^ 
ion  V.  Blundell,  12  Mees.  &  W.  324-346.    In  the  ctvse  of  Womersleyv.  Church, 
17  r*.  T.  (X.  S.)  190,  the  owner  of  the  adjoining  premises  dug  a  cesspool 
within  14  yards  of  the  plaintiff's  well,  so  near  that  the  liquid  from  the  cess- 
pool percolated  through  and  contaminated  the  water  in  the  well.     It  was  held 
that  the  defendant's  use  of  the  cesspool  should  be  restrained.     To  the  same 
effect  is  the  case  of  Norton  v.  Scholefleld,  9  Mees.  &.  W.  663.     It  will  be  ob- 
served, however,  that  the  contamimition  was  by  soaking  or  percolating  of  the 
sewage  matter  from  the  cesspool,  and  was  not  from  the  contamination  of  sub- 
terranean streams,  so  that,  in  case  oil  from  the  defendant's  works  had  soaked 
or  percolated  along  the  surface,  thus  reaching  and  contaminating  the  plain- 
tiff's wells,  a  different  question  would  have  been  presented.     The  court  did 
not  find  that  it  did  so  percolate  along  and  through  the  surface,  and  we  do  not 
think  that  the  evidence  would  justify  such  a  flnding,  and  in  the  absence  of 
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negligence  or  of  care  and  skill  in  the  operation  of  its  works  tlie  defendant  is 
not  liable.  The  judgment  should  be  reversed,  and  a  new  trial  ordered*  costs 
to  abide  the  final  award  of  costs.    So  ordered. 

Basker,  p.  J.,  and  Dwight,  J.,  concurred.    Bbadley,  J.,  not  voting. 


Weller  Vi  J.  B.  Pace  Tobaoco  Co.  et  al. 

(S^ipreme  Court,  Special  Term,  New  York  County,    September  9, 1888.) 

1,  RbGEITERS — ^TlTLB  TO  PROPERTY— NoN-RE8IDENT  RECEIVER — CORPORATIONS — StOCK. 

A  receiver  appointed  by  the  court  of  another  state,  by  an  order  directing  a  res- 
ident member  of  a  firm  owning  stock  to  assign  it  to  toe  receiver,  and  to  make  him 
an  attorney  in  fact  to  transfer  the  stock  to  himself,  as  receiver,  on  the  company's 
bookSf  acquires  the  legal  title  to  the  stock  by  the  asslKnment  and  power  of  attor- 
ney, regardless  of  his  title  as  receiver;  and  a  court  of  New  York  will  assist  him  to 
effect  such  transfer. 

2.  Attachment— Property  Subject  to— Shares  of  Stock. 

Code  Civil  Proc.  N.  Y.  §  647,  providing  that  shares  of  stock  may  be  levied  on,  is 
applicable  only  where  the  defendant  has  the  legal  title  to  the  stock,  and  not  to  a  case 
where  defendant  has,  in  another  state  of  whicb  he  was  a  resident,  assigned  tbe  cer- 
tificates, although  no  transfer  has  been  made  on  the  company's  books. 

Action  to  compel  transfer  of  stock. 

Charles  L.  Weller,  receiver,  etc.,  brought  suit  against  the  J.  B.  Pace  To- 
bacco Company  aiid  others,  to  have  transferred  to  him,  as  receiver,  273  shares 
of  the  capital  stock  of  the  defendant  company.  He  was  appointed  receiver 
pendente  lite  by  a  court  of  California,  and  in  the  same  order  the  stock  in  ques- 
tion was  referred  to.  He  also  claims  by  virtue  of  the  indorsement  of  the  stock 
certificates,  made  in  California,  to  him,  as  receiver,  under  the  order  of  the 
California  court,  and  under  a  power  of  attorney  executed  by  one  of  the  Cali- 
fornia members  of  the  firm  of  Esberg,  Bachuian  &  Co.,  in  the  name  of  that 
firm,  also  signed  under  the  order  of  the  California  court,  appointing  him  at- 
torney in  fact  to  transfer  the  stock  on  the  company's  books.  The  receiver*s 
right  is  challenged  by  two  attaching  creditors  of  Esberg,  Bachman  &  Co.,  in 
whose  name  the  stock  stood.  The  question  was  wheuier  plaintiff  had  the 
right  to  take  new  certificates  to  lumself  as  receiver,  as  against  defendants^ 
and  take  them  to  California. 

Reynolds  6e  Han-ison,  for  plaintiff.     Wetmore  d:  Jenner,  for  defendants. 

0'Brp27,  J.  having  delayed  my  decision  awaiting  a  determination  of  the 
controversy  herein  by  the  California  court,  as  was  suggested  by  counsel  upon 
the  trial,  I  regard  it  as  proper,  in  view  of  the  large  interests  and  important 
questions  involved,  to  dispose  of  the  case  without  waiting  further.  The  ques- 
tions of  law  are  confined  within  a  very  narrow  compass,  presenting  conten- 
tions as  to  whether  the  plaintiff  has  the  legal  title  to  thesharesof  stock;  and, 
whether  he  has  or  has  not  title,  did  the  firm  of  Esberg,  Bachman  &  Co.  have 
any  interest  therein  which  was  attachable?  Disregarding  questions  as  to  the 
regulai'ity  of  the  issuance  of  the  attachments,  the  entry  and  docketing  of  the 
judgments,  I  do  not  see  how  any  rights  acquired  by  the  defendant  creditors 
can  affect  the  right  of  the  plaintiff  to  the  relief  here  sought.  As  against  the 
Face  Tobacco  Company,  the  plaintiff's  title  has  been  established  by.  the  decis- 
ions upon  the  demurrer  and  upon  the  trial;  and  in  reference  thereto  it  is  only 
necessary  to  adopt  the  views  of  the  learned  justices  writing  the  opinions  in 
those  cases.  The  case  of  Graydon  v.  Church,  7  Mich.  86,  while  not  an  au- 
thority, is  a  very  strong  argument  in  favor  of  plaintiff's  contention;  and  in- 
volving, as  it  does,  substantially  the  same  question  here  presented,  is  as  con- 
(dusive  as  any  adjudication  of  a  sister  state  can  be.  As  therein  stated,  (it 
being  a  contest  as  to  the  title  to  real  estate:)  "So  far  as  the  rights  of  the 
plaintiff  touching  this  property  depend  upon  the  power  of  the  couits  of  New 
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Y6rk  to  operate  directly  upon  the  property,  his  rights  could  not  be  recognized 
in  this  state;  and  such  must  have  been  the  result  in  this  case,  if  the  receiyet^^d 
rights  had  been  left  to  depend  upon  the  decree  or  order  of  the  court  of  chan- 
cery of  New  York,  and  no  assignment  had  been  made.  *  *  •  But  here 
is  an  assignment  in  due  form,  *  *  *  and  in  all  respects  in  full  compliance 
with  our  laws,  and  sufficient  to  pass  real  estate  here.  And  should  we  even 
reject  entirely  all  that  appears  on  the  face  of  the  assignment  touching  the  pro- 
ceedings in  the  New  York  court,  and  the  appointment  of  a  receiver,  still  the 
assignment  is  sufficiently  full  and  complete  to  transfer  the  property  in  the 
mortgage  to  the  complainant;  and  such  must  be  its  effect,  unless  it  can  be 
held  void,  for  a  single  reason,  that,  from  the  recitals  and  other  parts  of  the  in- 
strument, it  appears  to  have  been  made  for  the  purpose  of  carrying  into  effect 
an  order  of  the  court  of  chancery  of  New  York,  appointing  a  receiver  of  the 
property  and  effects  of  the  assignor.  If  it  is  to  be  treated  as  void  for  this 
reason,  it  must  be  on  the  ground  that  it  was  procured  by  wrongful  duress  or 
coercion,  exercised  by  the  court  over  the  assignor.  ♦  ♦  *  It  is  to  be  hoped 
the  time  may  never  come  when  the  courts  of  one  of  the  states  of  the  Union 
shall  so  far  forget  the  comity  due  to  a  sister  state  as  to  treat  the  acts  of  par- 
ties done  under  the  orders  of  its  courts  as  void  on  any  such  grounds;  espe- 
cially when  the  order  is  made  to  operate  upon  a  citizen  or  resident  of  the  state, 
and  clearly  within  the  jurisdiction  of  the  court  making  the  order." 

In  this  case  Mr.  Weller  has  all  the  indicia  of  title, — the  certificates,  with 
an  assignment  and  power  of  attorney  indorsed.  As  stated  by  the  learned  jus- 
tice in  his  opinion  in  the  suit  against  the  Pace  Tobacco  Company,  **the  right 
to  a  transfer  under  these  circumstances  has  been  often  adjudicated  and  cannot 
be  questioned. "  Railroad  Co,  v.  Schuyler,  34  N.  Y.  30-80;  McNeil  v.  Bank, 
46  N.  Y.  325;  Cushman  v.  ManvfactuHng  Co.,  7G  N.  Y.  365;  Cook,  Stocks, 
§§  381, 410.  In  McNeil  v.  Bank,  it  is  said  that  "it  has  been  settled  by  re- 
peated adjudications  that,  as  between  the  parties,  the  delivery  of  the  certificate, 
with  the  assignment  and  power  indorsed,  passes  the  entire  title,  legal  and  equi- 
table, in  the  shares. "  The  plaintiff's  title  does  not  depend  or  result,  by  virtue 
of  his  office  of  receiver,  but  by  direct  atid  personal  assignment  from  the  regis- 
tered holders  of  certificates.  The  case  of  Kelly  v.  Crapo,  45  N.  Y.  86,  is  au- 
thority for  the  position  that  a  title  acquired  by  mere  operation  of  law  has  no 
effect  beyond  the  limits  of  this  state.  But  in  tbat  case  the  court  declined  to 
hold  that  a  voluntary  transfer  of  property,  by  a  debtor  out  of  this  state,  would 
not  transfer  the  propei-ty  within  this  state,  notwithstanding  an  attachment  of 
a  domestic  creditor.  Upon  the  first  question  presented,  therefore,  I  am  of 
opinion  that  the  delivery  of  the  certificates,  with  assignment  and  power  in- 
doi-sed,  gave  to  plaintiff  the  legal  title  to  the  certificates,  even  as  against  do- 
mestic attaching  creditors.  The  contention  made,  however,  by  the  defendant 
creditors,  and  presented  in  strong  and  able  arguments,  that,  even  were  this 
so,  still  the  firm  had  an  attachable  interest  in  the  certificate,  I  regard  as 
equally  untenable;  my  conclusion  resulting  from  the  decision  as  to  the  legal 
title  to  the  shares  of  stock. 

The  rule  with  reference  to  a  strict  chose  in  action  is  equally  applicable  to 
shares  of  stock  for  the  purpose  of  determining  whether  or  not  an  attachable 
interest  exists.  Section  647  of  the  Code  providing  that  *'the  rights  or  shares 
which  the  defendant  has  in  the  stock  of  an  association  or  corporation  ♦  «  * 
may  be  levied  upon,''  is  to  be  confined  to  cases  where  the  defendant  has  the 
legal  title  to  the  rights  or  shares,  which  can  be  reached.  In  Ant?iony  v.  Wood, 
96  N.  Y.  180,  the  court  says:  "As  to  the  levy  permitted  to  be  made  upon 
choses  in  action,  the  attachment  reached  and  became  a  lien  upon  only  such 
debts  as  at  the  time  belonged  to  the  debtor  by  a  legal  title,  and  for  the  recov- 
ery of  which  he  could  maintain  an  action  at  law ;  and,  as  a  consequence, 
where,  before  levy  of  the  attachment,  he  had  parted  with  the  legal  title,  even 
with  intent  to  defraud  his  creditors,  there  remained  in  him  for  their  benefit 
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only  an  equity  which  the  attachment  could  not  reach.  ^  Upon  the  law,  there> 
fore,  applicable  to  the  facts  in  this  case  tiie  plaintiff  is  entitled  to  jadgment 
directing  a  transfer  of  the  shares  of  stock  upon  the  books  of  the  company. 
Judgment  accordingly. 

Fbane:£L  v.  City  of  N'ew  York  et  al. 
{Supreme  C(ywi%  Special  Term^  New  York  County.    October  8, 188S.) 

1.  HumciPAL  Corporations— DBFxonvB  Strebt9— Notiob  of  Injubt. 

Laws  K.  Y.  1886,  o.  573,  providing  that  no  action  against  a  city,  having  50,000  in- 
habitants or  over,  for  damaffeB  for  personal  injuries  caused  by  the  negligence  of 
the  city,  shall  be  maintalnea,  unless  notice  of  intention  to  commence  the  action, 
and  of  the  time  and  place  at  which  the  injuries  were  received,  shall  have  been  filed 
with  the  counsel  of  tne  corporation  within  six  months  after  the  cause  of  action  ac- 
crued, applies  to  New  York  city,  although  the  consolidation  act,  §  1104,  provides 
for  giving  notice  of  all  claims  against  the  city  to  the  comptroller,  and  enacts  that  no 
action  shall  be  maintained  agunst  the  city  until  80  days  have  elapsed  since  the 
daim  was  so  presented ;  and  notice  of  a  claim  for  damages  for  personal  injuries 
must  be  given  to  both  the  comptroller  and  corporation  counseL 

a.  Same— Obstructions— NuiSANCB. 

The  complaint  alleg:ed  that  the  city  negligently  suffered  the  alleged  obstruction 
and  nuisance  to  remain  upon  the  street  after  notice  of  its  existence.  Held^  that  the 
action  was  for  the  city's  negligence^  and  not  for  damages  caused  by  the  existence 
of  a  nuisance,  as,  after  notice,  the  city  was  negligent  in  not  removing  the  obstruc- 
tion. 

Action  to  recover  damages  for  personal  injuries.    On  demurrer  to  a  por- 
tion of  the  answer. 
Kav/man  dk  Safidera,  for  plaintiff.    Henry  R,  Beekman,  for  defendant. 

Patterson,  J.  This  action  is  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff,  as  appears  by  the  complaint,  under  the  fol- 
lowing circumstances:  For  more  tiian  a  year  prior  to  July  1,  1887,  an  in- 
clined iron  grating  or  slide  projected  about  five  feet  in  fronjt  of  certain  prem- 
ises in  Franklin  street,  in  the  city  of  New  York;  and,  as  is  alleged,  formed 
an  unlawful  obstruction  of  the  street,  and  a  public  nuisance  removable  by 
the  city.  The  slide  was  used  in  connection  with  a  hoistway  in  the  building^ 
to  which  it  was  appurtenant.  The  city  had  due  notice  of  the  existence  of  the 
alleged  obstruction  before  May  1,  1887,  and  it  is  claimed  was  guilty  of  negli- 
gence contributing  to  the  injury  in  not  causing  the  slide  or  grating  to  be  re- 
moved. On  the  29th  day  of  June,  1887*  the  plaintiff,  while  passing  along 
Franklin  street,  was  struck  and  knocked  down  by  a  heavy  packing  case,  which 
was  then  being  drawn  along  the  slide  to  the  hoistway  by  means  of  a  rope  and 
chain  attached  to  a  windlass  in  the  hoistway;  tlie  rope  or  chain  breaking,  and 
the  package  thus  )being  released,  and  falling  down  the  slide  upon  the  plaintiff, 
and  severely  injuring  him.  The  complaint  also  contains  allegations  charging 
the  owners  or  occupants,  lessees,  of  the  property,  with  negligence;  and  then 
sets  forth  the  giving  of  notice  to  the  comptroller,  as  required  by  the  consoli- 
dation act,  of  the  claim  of  the  plaintiff.  The  defendant,  the  mayor,  etc.,  an- 
swered separately;  and*  among  other  things,  set  up,  as  a  distinct  and  specific 
defense,  the  following:  "  (5)  Further  answering  said  complaint,  these  defend- 
ants allege  that  the  city  of  Kew  York  at  all  times  was,  and  now  is,  a  city  of 
over  50,^0  inhabitants;  that  notice  of  the  intention  to  commence  an  action 
for  the  personal  injuries  alleged  to  have  been  maintained  by  the  plaintiff,  and 
of  the  time  and  place  at  which  the  said  alleged  injuries  were  received,  was 
not  filed  with  the  counsel  to  the  corporation  of  the  city  of  New  York  within 
six  months  after  the  cause  of  action  accrued."  To  this  fifth  defense  of  the 
city  the  plaintiff  ha^  demurred,  on  the  ground  that  it  does  not  constitute  a  de- 
fense to  the  plaintiff's  cause  of  action. 

This  specific  defense  was  evidently  interposed  by  the  city  to  meet  a  case  of 
personal  injuries  resulting  from  negligence  of  the  defendant,  and  it  is  founded 
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upon  chapter  572  of  the  Laws  of  1886,  which  enacts  that  no  action  against  a 
city  having  50,000  inhabitants  or  over,  for  damages  for  pei^onal  injuries  al- 
leged to  have  l)een  caused  by  tlie  negligence  of  such  city,  or  its  agents  or  em- 
ployes, shall  be  maintained,  unless  the  same  shall  be  commenced  within  one 
year  from  tlie  accruing  of  the  cause  of  action,  nor  unless  notice  of  the  inten- 
tion to  commence  such  action,  and  of  the  time  and  place  at  which  the  inju- 
ries were  received,  shall  have  been  filed  with  the  counsel  or  other  proper  law 
officer  of  the  municipal  corporation  within  six  months  after  the  cause  of  ac- 
tion accrued.  It  is  claimed  in  support  of  the  demurrer  that  this  act  of  1886 
does  not  apply  to  the  city  of  Xew  York,  and  this  is  inferred  from  the  fact 
that  by  section  1104  of  the  consolidation  act  provision  is  made  compelling  the 
giving  notice  of  all  claims  against  the  said  city  to  the  comptroller,  and  enact- 
ing that  no  action  or  special  proceeding  shall  be  prosecuted  or  maintained 
a^nst  the  city  unless  it  shall  appear  by  allegation  in  the  complaint  that  at 
least  30  days  have  elapsed  since  the  claim  upon  which  the  action  or  special 
proceedings  is  based  has  been  presented  to  the  comptroller  for  adjustment,  and 
that  he  has  neglected  or  refused  to  make  an  adjustment  or  payment  thereof 
for  30  days  after  such  presentation.  If  the  subject  and  purpose  of  the  act  of 
1886  were  identical  with  the  object  sought  to  be  accomplished  by  section  1104 
of  the  consolidation  act,  there  might  be  some  ground  for  the  plaintiff's  pres- 
ent contention;  but  it  is  apparent  that  by  section  1104  it  was  intended  that 
the  city  should  have  an  opportunity  to  adjust  and  pay  claims  against  it  with- 
out action,  and  to  compel  a  claimant  to  give  such  opportunity,  while  by  the 
act  of  1886,  in  a  particular  class  of  claims,  to-wit,  those  for  damages  for  per- 
sonal injuries  arising  from  negligence,  something  additional  was  to  be  accom- 
plished, and  that  is  that  the  proper  law  officer  of  the  corporation  should, 
within  a  specified  time,  be  notified  of  the  intention  to  commence  the  action, 
and  of  the  time  and  place  at  which  the  injuries  were  received.  This  view  of 
the  two  statutes  has  been  talsen  by  the  general  term  of  the  court  of  common 
pleas,  (Meyer  v.  Mayor^  etc.,  12  N.  Y.  ht.  Rep.  674;)  Judge  Daly,  for  the  court, 
saying:  **  The  object  of  the  enactment  in  question  (chapter  572,  Laws  1886) 
*  *  'C  is  to  enable  the  counsel  to  the  corporation  to  make  such  inquiries 
into  the  circumstances  of  any  accident,  which  is  to  be  made  the  basis  of  an 
action  against  the  city,  as  may  be  necessary  to  prepare  a  defense  to  such  ac- 
tion. It  is  an  enactment  of  a  different  character  from  that  which  requires 
the  presentation  of  the  claim  to  the  comptroller  at  least  thirty  days  before  the 
commencement  of  the  action.  Consolidation  Act,  §  1104.  The  object  of  the 
latter  statute,  as  appears  from  its  terms,  is  to  give  an  opportunity  to  the  finan- 
cial officer  of  the  city  to  examine  the  validity  of  the  claim  presented,  and  b^ 
adjustment  or  payment  thereof  to  avoid  the  expense  of  action." 

But  it  is  urged  on  behalf  of  the  plaintiff  that  the  action  is  not  for  negli- 
gence, but  for  damages  caused  by  the  existence  of  a  nuisance;  and  that,  there- 
fore, the  act  of  1886  does  not  apply,  as  in  terms  it  is  limited  to  actions  arising 
from  negligence.  The  comphiint  does  not  sustain  this  contention.  It  is  not 
charged  that  the  alleged  nuisance  was  created  by  the  city,  or  its  officers  or  em- 
ployes, but  that  the  city  negligently  suffered  it  to  remain  after  notice  of  its 
existence.  The  city  is  not  liable  for  injuries  caused  by  obstructions  placed  in 
the  highway  by  third  parties  until  after  notice,  actual  or  constructive.  Hume 
V.  Mayor,  etc,,  47  N.  Y.  639.  Upon  such  notice  being  given,  it  becomes  the 
duty  of  the  city  to  remove  the  obstruction,  or  cause  it  to  be  removed.  Fail- 
ing to  do  this  is  negligence.  As  against  the  other  defendants,  a  cause  of  ac- 
tion is  set  forth,  based  upon  the  plac/ng  of  a  nuisance  in  the  highway.  Their  , 
liability  arises  independently  of  negligence.  Congreve  v.  Smith,  18  N.  Y. 
79;  Congref>e  v.  Morgan,  Id.  84;  Irvine  v.  Wood,  51  N.  Y.  224.  But  as  to  the 
city  it  would  be  responsible  on  the  theory  of  its  negligence.  No  question  has 
been  made  upon  the  pleadings  other  than  those  here  considered.  The  de- 
murrer is  overruled,  with  costs. 
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OOHMERCTAL  UNION  AflfiUB^  CO«  f>.  SmITB. 
(SurrreTne  Court,  Spedal  Term,  New  York  County.    October  1, 1888.) 

1.  Corporations— Corporate  Names— In8uranc&  Companies. 

Laws  N.  Y.  1877,  c.  211,  providing  that  no  Are,  life,  marine,  or  other  Insnrance 
company  shall  use  a  name  or  title  which  shiUl,  at  the  time  of  the  Organization  of  the 
corporation,  be  used  to  designate  a  fire,  life,  marine,  or  other  insurance  compsny  air 
ready  ezistlne  under  the  laws  of  the  state,  does  not  prohibit  a  life  insurance  com- 
pany from  aaopting  a  name  previously  used  by  a  fire  insurance  company. 

55.  Same— Injunction — Against  Use  op  Corporate  Name. 

When  the  defendant  company  orgBuized  under  the  name  **  Commercial  Union  Life 
Insurance  Company  of  New  York,^  the  plaintiff  company,  under  the  name  '^Com- 
mercial Union  Assurance  Company,  **  was  engaged  in  the  business  of  Are  and  ma- 
rine insurance,  which  was  the  only  insurance  business  it  could  lawfully  transact. 
It  was  shown  that  many  fire  insurance  companies  have  the  same  name  as  life  insur- 
ance companies,  and  that  no  uncertainty  or  confusion  arises  from  that  fact ;  and  de- 
fendant disclaimed  intention  to  copy  plaintiff's  name.  Held,  that  it  was  not  shown 
that  injury  would  result  to  plaintiii  during  pendency  of  the  action  to  restrain  the 
use  of  the  name  assumed  by  defendant ;  and  that  plaintiff  was  not  within  Code  Civil 
Proc.  %  608,  providing  that  when  plaintiff  demands  in  his  comt>laint,  and  it  appears 
that  he  is  entitled  to,  an  injunction  restraining  the  commission  or  continuance  of  an 
act,  the  commission  or  continuance  of  which  during  pendency  of  the  action  will  in- 
jure plaintiff,  injunction  may  be  granted  to  i*estrain  it. 

At  chambers.    Motion  to  make  permanent  a  temporary  injunction. 

O^Brien,  J.  This  is  a  motion  by  plaintiff  to  make  permanent  a.  temporary 
injunction  restraining  the  defendants  from  using  or  attempting  to  use  the 
words  "Commercial  Union"  in  their  title.  "The  Commercial  Union  Assur- 
ance Company,  Limited,"  is  a  foreign  corporation,  created  and  existing  under 
the  laws  of  Great  Britain,  having  the  right,  under  such  laws,  but  not  of  this 
state,  to  carry  on  tlie  business  of  life,  fire,  and  marine  insurance.  In  1871  it 
was  permitted  to  engage  in  the  fire  Insurance  business  in  this  st«te,  and  it  now 
has  no  right,  under  the  laws  theji  and  now  existing  in  this  state,  to  engage 
m  any  other  than  the  fire  insurance  business.  In  1888  the  defendants,  de- 
sirous of  forming  a  life  insurance  company,  on  conference  with  the  superin- 
tendent of  insurance,  selected  the  name  "Commercial  Union  Life  Insurance 
Company  of  New  York,"  and  commenced  doing  business.  The  plaintiff  aska 
the  equitable  interposition  of  this  court,  by  an  order  of  injunction,  on  two 
grounds, — the^r^^  under  the  statute  applicable  to  the  case;  seoondf  under  es- 
tablished rules  of  law  entitiing  the  plaintiff  to  proteetion  against  the  injury 
likely  to  result  from  the  use  by  other  parties  of  a  business  name  so  similar  to 
that  devised  and  used  by  it  as  its  own  as  to  be  liable  to  mislead  the  public. 

The  statutes  relied  upon  (chapter  211,  Laws  1877)  provide  that  "no  fire, 
life,  marine,  or  other  insurance  company  herein  organized,  under  the  laws  of 
this  stMe,  shall  use  a  corporate  name  or  title  which  shall  at  the  time  of  snch 
organization  be  used  to  designate  a  fire,  life,  marine,  or  other  Insnrance  com- 
pany already  existing  under  the  laws  of  this  state;  and  it  shall  be  the  duty  of 
the  superintendent  of  the  insurance  department  to  reject  any  name  wliich  he 
shall  deem  to  be  so  nearly  similar  to  any  already  in  use  as  to  lead  to  confu- 
sion or  uncertainty  on  the  part  of  the  public. "  Whether  we  regard. the  plain- 
tiff as  a  corporation  existing  under  the  laws  of  this  state  or  not,  I  am  inclined 
to  adopt  the  construction  of  this  statute,  as  given  by  the  insurance  depart^ 
mv-nt,  namely:  "That  the  statute  was  designed  to  prohibit  the  adoption,  by 
the  incorporatoi-s  of  an  insurance  company,  of  a  title  too  closely  resembling 
that  of  a  corporation  already  organized  for  the  purpose  of  insurance,  similar 
in  character  to  that  proposed  to  be  maintained  by  the  incorporators.  The  olK 
ject  of  the  act  is  more  particularly  to  prevent  an  improper  diversion  of  busi- 
ness growing  out  of  confusion  or  uncertainty  on  the  part  of  the  public,  by 
reiison  of  a  similarity  of  corporate  titles.  It  would  seem,  Uien,  that  this  stat- 
ute was  intended  to  prevent' any  fire  insurance  company  from  using  tlus  seal 


Digitized  by  VjOOQIC 


Sup.  Ct.]  COMMERCIAL  UIHOM  A8S0B.  00.  V.  SMITH.  297 

or  title  of  any  other  fire  insurance  company,  or  any  life  insurance  company 
from  using  the  seal  (v  title  of  any  otlif r  Hfe  insurance  company.  In  other 
words,  that  no  company  slu)uld  use  tbenume  of  another  company  in  the  same 
line  of  businens,  for  such  would  result  in  confusion  and  uncertainty  on  the 
part  of  the  public,  by  reason  of  a  similarity  of  corporate  titles,  and  injure  the 
company  first  assuming  the  seal  and  title  by  a  diversion  of  its  business. 

Apart  from  the  statutes,  therefore,  under  what  law  is  plaintiff  entitled  to 
protection  by  in  junction  pencf^n^  lite  against  injury  likely  to  result  from  the 
use  by  defendant  of  the  corporate  name  selected,  and  is  it  ^  similarity  such  as 
to  be  likely  to  mislead  the  public?  In  a  case  lately  considered,  {Trunt  Co,  v. 
Trust  Co,,  1  N.  Y.  Supp.  44,)  an  effort  was  made  to  collate  some  of  the  au- 
thorities, and  analyze  the  principles  underlying  them  bearing  upon  this  sub- 
ject; and  reference  to' that  case  renders  it  unnecessary  to  refer  to  the  cases 
therein  cited.  In  many  respects  there  is  a  great  similarity  between  the  two 
cases,  and,  as  therein  stated,  "a  name,  whether  of  an  individual  or  corpora- 
tion, as  well  as  any  other  mark  or  symbol,  will  be  protected  in  a  proper  case; 
and  that  irrespective  of  whether  such  name  is  an  arbitrary  one  or  net,  if 
the  other  considerations  entitling  it  to  such  protection  are  present.  The 
use  of  the  same  name  would  not  be  enjoined  where  the  parties  were  doing 
business  thereunder  entirely  dissimilar  and  distinct,  as,  for  instance,  where 
one  represented  a  banking  business  and  another  a  locomotive  works.''  The 
mere  similarity  in  name,  therefore,  standing  alone,  would  not  be  sufficient  to 
justify  the  interposition  of  the  equitable  powers  of  the  court;  but  it  is  only  in 
cases  where  the  similarity  of  nzime,  or  the  rnanner  of  its  use,  would  produce 
confusion  or  uncertainty  concerning  the  name,  calculated  to  injuriously  af- 
fect the  identity  and  business  of  the  corporation  which  has  acquired  the.  first 
rijcht  to  use  such  name.  I  do  not  think  that  the  titles  here  in  question  are 
sufiQciently  similar  to  mislead  any  one  or  to  injure  the  plaintiff,  irrespective 
of  the  question  that  the  plaintiff  only  does  a  fire  and  marine  insurance  busi- 
ness, while  the  defendant  company  is  to  engage  In  a  life  insurance  and  an- 
nuity business  only.  The  affidavits  show  that  there  are  many  fire  insure 
ance  companies  having  precisely  the  same  name  as  other  life  insurance  com- 
panies. For  instance,  the  iBtna  Life  and  the  i^tna  Fire,  the  Home  Fire 
and  the  Home  Life,  etc.  And  the  affidavits  of  officers  of  such  companies 
state  that  no  uncertainty  or  confusion  arises  by  reason  of  such  fact.  It 
is  moreover  stated  by  the  defendants  that  there  was  no  intention  to  copy  the 
name  of  the  plaintiff,  and  the  fact  that  they  are  engaged  in  business  dissimi* 
lar  in  character  shows  that  no  attempt  has  been  made  to  divert  the  business 
of  plaintiff  or  deceive  the  public.  Nor  is  any  direct  injury  to  plaintiff  shown. 
The  Code  provides  (section  603)  that  when  it  appears  from  a  complaint  ''that 
the  plaintiff  demands  and  is  entitled  to  a  judgment  against  the  defendant  re- 
straining the  commission  or  continuance  of  an  act,  the  commission  or  con- 
tinuance of  which  during  pendency  of  the  action  will  produce  an  injury  to 
the  plaintiff,  an  injunction  order  may  be  granted  to  restrain  it."  I  am  un- 
able to  see  from  the  affidavits  how  any  injury  can  result  to  plaintiff  from-  the 
use  of  the  name  during  the  pendency  of  the  action,  whatever  may  be  the  ef- 
fect of  the  testimony  as  produced  upon  the  trial.  The  plaintiff  is  prevented 
by  the  law  of  this  state  from  engaging  in  the  business  of  life  insurance,  which 
is  the  only  business  proposed  to  be  carried  on  by  defendant;  and  the  use  of 
the  name  during  the  pendency  of  the  action  will  not  result  in  any  diversion 
of  plaintiff's  business.  The  affidavits,  therefore,  not  being  sufficient  to  show 
bad  faith  on  the  part  of  the  defendants  in  the  selection  of  the  name,  and  for 
the  reasons  that  the  business  engaged  in  by  the  plaintiff  is  entirely  different 
from  that  of  the. defendant,  and  that  injury  will  not  result  to  the  plaintiff 
during  the  pendency  of  the  action,  and  that  it  has  not  been  shown  that  the 
public  will  be  misled  or  deceived,  the  motion  to  make  the  temporary  injunc- 
tion permanent  should  be  denied. 
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Stanton  v.  MiesoinEii  P-ao.  Bt.  Co.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    October  8, 1888.) 

AonoNs— Jonn>BB  of  Cattbbs. 

A  complaint  in  one  count  alleged  an  agreement  with  the  IL  R.  Ca,  defendant, 
for  the  purchase  of  the  property  of  another  company  at  the  sale  under  foreclosure 
of  a  mortgage  held  by  the  former,  and  for  the  organization  of  a  new  company  by 
the  stockholders  of  the  old  one,  of  whom  plaintiff  was  one,  and  to  whose  rights  he 
had  succeeded;  that  the  property  was  sold  to  defendant  trust  company,  and  a  new 
company  was  formed  principally  of  directors  of  the  M.  R.  Go. ;  that  the  new  company 
issued  stock  to  the  trust  company  in  payment  for  the  property  of  the  old  one,  and 
issued  a  mortgage  to  defendant  trustees,  and  that  its  officers,  who  were  defendants, 
had  acted  fraudulently,  and  in  the  interest  of  the  M.  R.  Ck>. ;  and  demanded  enforce- 
ment of  the  agreement,  and  damages  for  its  breach,  and  an  injunction  against  the  offi- 
cers of  the  new  company  from  acting  as  such.  Eteld,  that  a  cause  of  action  on  the 
agreement  was  improperly  joined  with  one  for  the  removal  of  the  officers  of  the 
new  company;  and  that  neither  cause  affected  all  the  parties. 

On  demurrer.  This  action  is  brought  hy  John  B.  Stanton  against  the  Mis- 
souri Pacific  Railway  Ck)inpany,  the  Fort  Scott,  Wichita  &  Western  Railway 
Company,  the  Union  Trust  Company  of  New  York,  Jay  Gould,  Russell  Sage, 
Amos  L.  Hopkins,  Russell  Harding,  Joseph  H.  Richards,  and  H.  C.  Hadley, 
John  F.  Dillon,  and  George  Gould,  as  trustees. 

Argued  before  Morqan  and  O'Brien,  JJ. 

Birdseye^  Cloyd  <t  Baylies ^  for  plaintiff.    Dillon  <&  8u)ayne,  for  defendants. 

0'i>RiEN,  J.  The  defendants  the  Fort  Scott,  Wichita  &  Western  Railway 
Company,  (herein  called  for  convenience  the  Fort  Scott  Company,)  Russfll 
Sage,  Araos  L.  Hopkins,  aud  Jay  Gould  join  in  the  demurrer  to  the  complaint 
in  this  action.  The  defendants  John  F.  Dillon  and  Jay  Gould,  as  trustees* 
and  George  J.  Gould,  iudividually,  join  in  the  demurrer  to  the  complaint. 
These demurrera  are  substantially  identical  in  form  and  language.  The  grounds 
of  the  demurrer  are:  First,  that  the  causes  of  action  have  been  improperly 
united  in  the  complaint;  second,  that  the  complaint  upon  the  face  thereof » 
does  not  state  fncts  sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendants demurring. 

As  to  the  first  ground  of  demurrer,  that  causes  of  action  have  been  improp- 
erly joined,  it  is  claimed  that  the  complaint  contains  the  following  alleged 
causes  of  action,  namely:  (a)  For  the  specific  performance  of  a  contract  al- 
leged to  have  been  made  by  the  Missouri  Pacific  Railway  Company;  (6)  for 
damages  from  such  railway  company  for  breach  of  said  contract;  (c)  the  cancel- 
lation of  a  mortgage  made  by  defendant  the  Fort  Scott,  Wichita  So  Western 
Railway  Company  to  Gould  and  Dillon  as  trustees;  (d)  for  removal  of  aU  the 
officers  and  directors  of  the  Fort  Scott,  Wiciiita  &  Western  Railway  Company, 
or  for  restraining  them  from  acting  as  such  officers  and  directors;  (e)  for  dam- 
ages from  all  of  the  directors  of  said  Fort  Scott,  Wichita  &  Western  Railway 
Company,  for  alleged  mismanagement  and  misdirection  of  its  affairs  and  reve- 
nues. If  several  causes  of  action,  as  enumerated,  are  set  forth  in  one  com- 
plaint, it  would  seemingly  require  little  argument  to  demonstrs^te  under  our  sys- 
tem of  pleading  that  the  demurrers  should  be  sustained,  as  they  are  neither  ho- 
mogeneous, nor  does  each  affect  all  the  defendants.  It  is  contended,  however, 
that  the  complaint  sets  forth  but  a  single  cause  of  action,  consisting  of  many 
elements,  and  based  upon  many  transactions,  all  parts  of  a  sfngle  scheme  to 
injure  the  plaintiff;  and  that  the  facts  alleged  showing  the  right  to  the  aev* 
eral  grounds  of  relief  demanded  are  all  part  of  tlie  same  transaction  or  trans- 
actions, connected  with  the  same  subject  of  action,  and,  taken  together,  amount 
only  to  a  specific  performance  of  the  agreement  sued  upon.  It  is  also  sug- 
gested that,  as  the  complaint  contains  but  one  count,  it  cannot  be  said  to  em- 
brace several  causes  of  action.  The  case  of  Goldberg  v.  Utley,  60  N.  Y.  427, 
and  Wiles  v.  ISuydam,  64  N.  Y.  173,  are  authorities  for  the  position  that  **i£ 
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the  complaint  oontains  several  causes  of  action,  and  they  are  iniproperlj  united, 
the  omission  to  state  the  causes  of  action  in  separate  counts,  properly  num- 
bered, does  not  deprive  the  defendant  of  the  right  to  demur. " 

To  determine  the  different  contentions  presented,  a  reference  to  the  com- 
plaint itself  is  necessaiy.  This,  in  substance,  shows  that  the  plaintiff  was  a 
stockholder  of  the  St.  Louis,  Fort  Scott  &  Wichita  Railway  Company.  The 
Missouri  Pacific  Railway  Company  was  the  holder  of  the  first  and  second  mort- 
gage income  bonds  of  that  railroad  company.  The  St.  Louis,  Fort  Scott  & 
Wichita  Railroad  Company  (hereafter  called  for  convenience  the  St.  Louis 
Company)  had  defaulted  on  both  of  its  mortgages,  and  a  foreclosure  suit  upon 
both  mortgages  had  proceeded  to  final  decree.  The  plaintiff,  with  two  others, 
constituting  a  committee  of  the  stockholders  of  the  St.  Louis  Railroad  Com- 
pany, entered  into  an  agreement  with  the  Missouri  Pacific  Company,  whereby 
the  latter  undertook  to  purchase,  or  cause  to  be  purchased,  at  foreclosure  sale, 
the  property  of  the  St.  Louis  Company,  and  that  a  new  company  sliould  be 
organized,  which  should  issue  an  amount  of  first  mortgage  and  income  bonds 
corresponding  to  the  like  issues  of  the  foreclosed  company,  and  also  capital 
stock  corresponding  in  amount  to  the  issue  of  the  old  company;  the  bonds  of 
the  new  company  to  be  delivered  to  the  holders  of  the  old  bonds,  and  the  stock 
of  the  new  company  to  be  delivered  to  the  stockholders  in  the  old  company 
upon  a  contribution  by  them  of  $10  per  share,  and  that  stock  of  the  new  com- 
pany remaining  over  by  reason  of  the  failure,  etc.,  of  the  stockholders  of  the 
St.  Louis  Company  to  deposit  their  stock  with  the  Mercantile  Trust  Company 
on  or  before  July  1, 1888,  and  pay  the  contribution  of  $10  per  share  whenever 
called  upon  by  the  trust  company  to  do  so,  on  30  days'  advertisement,  should 
be  distributed  ratably  to  those  entitled  to  new  stock.  The  foreclosure  pro- 
ceedings were  carried  to  sale,  and  the  property  was  bid  in  by  the  Union  Trust 
Company,  trustee  of  tfie  first  mortgage.  Subsequently,  and  in  the  month  of 
July,  the  charter  of  the  Fort  Scott  &  Wichita  Railroad  Company  (hereafter 
called  for  convenience  the  Fort  Scott  Company)  was  filed  in  theofilce  of  the  sec- 
retary of  st-ate  of  the  state  of  Kansas.  Four  out  of  seven  of  the  incorporators 
signing  the  charter  were  directors  of  the  Missouri  Pacific  Railroad  Company. 
None  of  the  directors  of  the  new  company  had  deposited  any  stock  with  the 
Mercantile  Trust  Company  under  the  agreement  of  May  10th.  The  Mercan- 
tile Trust  Company  never  advertised  for  payment  of  the  assessment. of  $10  per 
share  on  St.  Louis  Company's  stock,  (it  is  not  alleged  that  the  Trust  Company 
was  ever  called  upon  to  advertise.)  The  plaintiff  has  tendered  $10  per  share 
on  his  stock  to  the  Union  Trust  Company ,  the  Mercantile  Trust  Company,  the 
Missouri  Pacific  Company,  and  the  new  Port  Scott  Company,  and  has  de- 
manded the  delivery  to  him  of  the  stock  of  the  Fort  Scott  Company,  to  which 
he  alleges  himself  entitled  under  the  agreement  of  May  10th,  but  these  parties 
have  omitted  and  refused  to  deliver  such  new  stock  to  him.  The  new  com- 
pany issued  its  bonds,  secured  by  a  first  mortgage,  to  the  amount  of  $4,666,- 
000,'  and  its  second  mortgage  income  obligation  for  $1,000,000,  and  70,000 
shares  ($7,000,000)  of  its  capital  stock,  to  the  Union  Trust  Company,  in  pay- 
ment for  the  property  of  the  old  St.  I^uis  Company,  acquired  by  it  in  purchase 
from  the  Union  Trust  Company.  The  income  bond  for  $1,000,000  was  se- 
cured by  an  income  and  second  mortgage  to  the  defendants  Dillon  and  Gould, 
as  trustees.  The  stock  Issued  to  the  Union  Trust  Company  is  alleged  to  be 
still  In  its  possession.  It  is  alleged  that  the  directors  of  the  Fort  Scott  Com- 
pany, or  those  controlling  the  company,  fraudulently  and  collusively  managed 
its  property  in  the  interest  of  the  Missouri  Pacific  Company,  and  so  as  to  bring 
about,  at  an  early  date,  the  foreclosure  of  its  two  mortgages;  and  it  is  also  al- 
leged that  the  failure  of  the  Missouri  Pacific  Company  to  carry  out  the  agree- 
ment of  May  10th  has  resulted  in  loss  and  damage  to  the  plaintiff;  and  that 
the  acts  of  the  directors  of  the  Fort  Scott  Company  in  pretending  to  organize 
it,  and  in  the  issue  of  its  securities,  have  been  fraudulent  and  collusive,  and 


Digitized  by  VjOOQIC 


300  '     mw  Yoiwt«uppuEMEKT.  £8up.  Ct. 

have  depreciated  the  stock  o£  the  new  compaiQy;  and  that  the  righta  of  the 
plaintiff,  under  his  agreement  (rf.May  10th  with  the  Missoari  Pacific  Com- 
pany, have  been  violated.  PlaintifE  asks  judgment:  Firsts  that  the  defend- 
ants account  for  all  th^  shares  of  the  Fort  Scott  Company's  stock;  seoond, 
that  the  capital  stock  of  the  Fort  Scott  Company  be  Jimit^  to  the  amount  of 
the  capital  stock  of  the  St.  Louis  Company;  thirdt  that  the  Union  Trust  Com- 
pany be  adjudged  to  be  the  trustee  of  the  stock  of  the  Fort  Scott  Company, 
held  by  it,  for  the  benefit  of  those  who  became  parties  to  the  agreement  of 
May  10th,  by  depositing  their  stock  in  the  St.  Louis  Company  with  the  Mer- 
cantile Trust  Company ;  fourth,  that  it  be  adj  udged  that  only  the  plaintiff  and 
others  who  deposited  such  stock  under  the  agreement  of  May  10th  are  entitled 
to  and  may  recover  the  stock  of  the  new  Foi*t  Scott  Company;  Jif^*  that  it 
be  declared  that  Jay  Qould,  George  J.  Gould,  Russell  Sage,  AraosL.  Hopkins, 
Joseph  H.  Richards,  liussell  Harding,  and  H.  C.  Hadley  are  not  entitled  to 
any  benefits  of  the  plan  of  reorganization,  nor  to  any  part  of  the  capital  stock 
of  the  Fort  Scott  Company,  nor  to  act  as  members  or  directors  or  officers 
thereof,  and  that  they  may  be  enjoined  and  restrained  from  dealing  with  any 
pai-t  of  the  capital  stock  of  said  Fort  Scott  Company,  and  ftom  acting  as  di- 
rectors, officera,  or  managers  thereof;  sixth,  that  it  be  adjudged  that  the  SIO 
per  share,  payable  on  the  St.  Louis  Company^s  stock,  be  paid  into  the  treas- 
ury of  tl^e  new  Fort  Scott  Company;  seventh,  that  the  income  and  second 
mortgage  of  the  Fort  Scott  Company  be  canceled;  eighth^  that  the  bond  for 
^1,000,000  of  the  Fort  Scott  Company  be  reformed;  ninth,  that  tlie  Missouri 
Pacific  account  for  the  earnings  of  the  Fort  Scott  Company,  and  that  a  re- 
ceiver of  all  gains  and  profits  diverted  to  the  Missouri  Pacific  Company  be  ap- 
pointed; tenth,  that  the  plaintiff  may  have  damages  from  the  Missouri  Pacific 
for  its  default  in  performance  of  the  agreement  of  Muy  10th;  elei^enth,  that 
the  plaintiff  may  recover  damages  from  the  individual'defendants. 

The  entire  scope  of  this  complaint,  it  is  contended,  is  toprocnre  what  will  in 
substance  amount  to  a  specific  performance  of  the  contract  of  May  10, 1887, 
made  by  the  Missouri  Pacific  Railway  Company.  That  all  the  specific  relief 
claimed  by  plaintiff,  by  way  of  damages  against  the  Missouri  Pacific  Railway 
Company,  or  for  the  cancellation  of  tlie  unwarranted  mortgage  given  for  the 
income  bond  to  Dillon  and  George  J.  Gould,  and  for  the  removal  or  enjoin- 
ing of  the  ofiicers  of  the  organiz^  road  who  have  no  stock  in  the  company, 
and  who  liave  never  paid,  or  become  liable  to  pay,  anything  for. the  capital 
stock  thereof,  or  for  dama>res  against  the  unauthorized  directors  for  the  mis- 
management and  misdirection  of  the  revenues  and  affairs  of  the  company 
while  in  possession, — that  all  these  aie  but  parts  of  t lie  relief  essential  to  give 
to  the  plaintiff,  and  those  in  the  same  position  with  him,  the  rights  which 
they  would  have  had,  had  they  been  permitted  to  reorganize  the  road  on  or 
after  July  2, 1887,  before  which  day  the  defendants  Gould,  Sage,  and  the  others 
had  commenced  the  unwarranted  and  unauthorized  reorganization  alleged  in 
the  complaint.  There  is  no  doubt  that  it  was  clearly  competent  to  state  a 
cause  of  action  in  the  same  complaint  against  the  Missouri  Railway  Company 
for  specific  performance  of  its  agreement  on  May  10th,  and  fur  danu^:e8  for 
breaches  of  that  agreement,  as  are  alleged.  In  addition,  however,  the  com- 
plaint contains  clear  and  distinct  causes  of  action  against  the  directors  of 
the  Fort  Scott  Railway  Company  to  disfranchise  and  depose  them  from  office, 
and  for  damages  for  their  malfeasance,  whereby  the  earnings  and  revenues 
of  that  company  have  been  diverted  to  the  Missouri  Pacific.  It  is  difficuit  to 
see  what  interdependence  there  is  between  these  causes  of  action.  They  can- 
not be  said  to  relate  to  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action.  The  cause  of  action  upon  contract  against  the 
Missouri  Pacific  is  a  cause  of  action  in  the  plaintiff *s  own  right.  The  causes 
of  action  against  the  directors  of  the  Fort  ^ott  Company  are  those  which  the 
plaintiff  acquii^es  derivatively,  and  can  enforce  only  in  the  right  of  (he  corpora- 
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tion,  and  as  a  stockholder  (or  as  one  daiming  in  equity  to  be  regarded  as  a 
stockholder)  seeking  relief  and  redress  in  behalf  of  his  corporation,  which  he 
alleges  to  be  under  the  dominion  of  wrong-doers. 

As  has  been  well  stated  in  the  argument,  there  is  nothing  in  the  organiza- 
tion of  the  Fort  Scott  Company  which  relieves  an  action  against  its  directors 
for  mismanagement*  diversion  of  revenues,  etc.,  from  the  incidents  and  char- 
acteristics of  such  an  action.  For  wrongs  to  this  corporation  committed  by 
its  officers,  redress  belongs  to  the  corporation  itself,  in  the  first  instance,  as 
would  be  the  case  with  any  other  corporation  subjectni  to  like  wrongs.  And 
such  a  cause  of  action  in  favor  of  stockholders  is  derivative  tvovn  the  corpora- 
tion, and  accrues  to  the  stockholder  only  upon  the  refusal  of  the  corporation 
to  act.  The  mismanagement  and  malfeasance  of  the  directors,  alleged  in  the 
complaint,  have  no  relation  to  the  organization  of  the  company,  but  are 
wrongs  subsequent  to,  and  entirely  disconnected  from,  the  organization.  Un- 
til the  plaintiff  has  recovered  upon  his  contract  with  the  Missouri  Pacific  the 
shares  of  stock  to  which  he  alleges  himself  to  be  entitled  under  that  contract,  he 
has  no  legal  status  whatever  to  enforce  in  the  name  of  the  Fort  Scott,  AVichita 
&  Western  Railway  Oomps^by,  or  in  its  behalf,  any  claim  which  it  may  have 
against  its  officers  for  malfeasance  in  office.  The  stock  of  the  Fort  Scott  Com- 
pany is  in  the  hands  of  the  trustees  of  the  Missouri  Pacific,  and  therefore 
within  reach  of  any  recovery  which  the  plaintiff  may  have  as  against  the 
Missouri  Pacific.  But  until  he  has  acquired  this  stock,  .his  rights  are  those 
of  contract  with  the  Missouri  Pacific  alone,  and  he  has  no  relation  to  a  claim 
upon  the  Fort  Scott,  or,  through  it,  any  demand  upon  the  directors.  The  Fort 
Scott  Company  had  no  part  in,  and  has  no  concern  with,  the  agreement  be- 
tween the  plaintifi!  and  the  Missouri  Pacific  Company.  It  was  not  in  exist- 
ence at  the  time  the  agreement  was  made.  There  is  no  allegation  that  it  has 
ever  ratified  or  become  a  party  to  the  agreement.  It  is  at  entire  liberty  to 
disregard  it.  The  promotion  by  the  Missouri  Pacific  of  the  organization  of 
the  Fort  Scott  Company  in  no  way  afi'ects  the  absolute  independence  of  the 
company.  **  A  corporation  is  not  responsible  for  acts  performed  or  contracts 
entered  into  before  it  came  into  existence  by  promoters  or  other  persons  as- 
suming to  bind  the  comjMny  in  advance. "  1  Mor.  Priv.  Corp.  §  547,  and  cases 
cited.  Such  contracts  only  bind  the  individual  who  makes  them .  Munson  v. 
RaUroad  Co.,  103  N.  Y.  58.  8  N.  E.  Rep.  355. 

Taking  into  consideration  the  allegations  of  the  complaint,  and  the  relief 
asked,  it  is  evident  that  two  separate  and  distinct  causes  of  action  are  pleaded; 
and,  even  if  they  had  been  brought  against  the  same  defendant,  it  is  doubtful 
if  they  could  be  u  nited  in  the  same  complaint.  In  Paulsen  v.  Steenhergh^  where 
two  causes  of  action  were  pleaded, — one  against  the  defendant  as  an  individ- 
ual, and  one  against  him  as  president  of  the  company, — the  court  in  that  case 
said:  "  The  plaintiff  disclaims  any  intention  to  allege  but  one  cause  of  action ; 
but  the  relief  asked  for  shows  that  the  pleader  had  in  his  mind  two  claims, — 
one  in  the  plaintiff's  favor  against  the  defendant,  and  the  other  in  favor  of 
the  corporation  against  the  defendant  in  his  official  capacity.  The  causes  of 
action  are  improperly  joined,  and  the  objection  is  properly  taken  by  demur- 
rer." 65  How.  Pr.  342.  It  has  also  been  held  to  be  an  improper  joinder 
of  causes  of  action  for  equitable  relief  against  a  corporation,  with  a  claim 
for  damages  against  individual  defendants.  House  v.  Cooper,  16  How.  Pr. 
292.  Another  argument  against  uniting  these  causes  of  action  is  that  the 
one  against  the  Missouri  Pacific  is  upon  contract,  while  that  against  the. di- 
rectors of  the  Fort  Scott  Company  is  in  tort.  Actions  in  contract  and  tort 
may  not  be  united  in  the  same  complaint.  Compton  v.  Hughes,  38  Hun, 
380;  Nichols  v.  Drew,  94  N.  Y.  22.  It  is  unnecessary,  in  view  of  the  fore- 
going, to  analyze  the  complaint  for  the  purpose  of' determining  wliether 
causes  other  than  those  mentioned  are  set  forth  in  the  complaint,  and  im- 
properly united.    A  siugle  instance  of  two  misjoined  causes  of  action  is  suf- 
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ficient  to  overthrow  the  complaint,  no  matter  how  many  causes  of  action 
properly  or  improperly  joined  the  complaint  may  contain.  The  foundation  of 
plaintiff's  causes  of  action  was  the  agreement  made  with  the  Missouri  Pacific; 
and,  excepting  the  trust  company  holding  the  stock,  which  is  the  subject  of 
tlie  agreement,  it  is  difficult  to  see  upon  what  theory  the  other  defendants  are 
necessary  parties,  or  how  causes  of  action  as  against  them  can  be  united  in  the 
same  complaint.  In  this  connection  it  must  be  remembered  thltt  the  plaintiff 
proceeds  against  the  Fort  Scott  Ck>mpany,  which  was  an  entire  stranger  to  the 
contract  sued  upon,  and  proceeds  against  the  other  defendants,  demurring  by 
reason  of  their  relation  to,  or  their  connection  with,  the  Fort  Scott  Company. 
If  any  doubt  existed  as  to  whether  or  not  several  causes  of  action  were  al- 
leged, it  would  be  removed  by  the  prayer  of  the  complaint,  demanding,  as  it 
does,  specific  relief  against  each  of  the  defendants,  arising  out  of  the  facts 
pleaded.  The  plaintiff  claims  nothing  against  the  individual  defendants  by 
reason  of  their  connection  with  the  Missouri  Pacific  Company;  the  demand 
against  them  being  solely  in  their  capacity  as  officers  of  the  Fort  Scott  road. 
Kor  do  I  think  it  can  be  claimed  that  the  causes  of  action  arose  out  of  the 
same  transaction  or  transactions  connected  with  the  same  subject  of  action. 
so  as  to  entitle  them  to  be  included  in  the  same  complaint.  But  even  if  these, 
for  the  sake  of  argument,  were  admitted  to  be  so,  the  Code  provides  that,  in 
order  that  such  causes  of  action  tihould  be  united,  it  must  appear  on  the  face 
of  tlie  complaint  that  they  are  consistent  with  each  other,  and  that  they  affect 
all  the  parties  to  the  action.  When,  however,  we  consider  causes  of  action, 
united,  it  will  require  but  a  brief  examination  of  the  complaint  to  demonstrate 
that  the  cause  of  action  against  the  Missouri  Pacific  does  not  affect  all  the  de- 
fendants; nor  are  the  defendants  Dillon  and  €k>uld,  as  trustees  of  the  Fort 
Scott  Company,  affected  by  the  cause  of  action  against  the  directors  of  that 
company;  nor  is  the  Union  Trust  Company  affected  by  any  cause  of  action 
arising  out  of  the  alleged  maladministration.  As  was  stated,  therefore,  by 
the  learned  justice  delivering  the  opinion  of  the  court  in  Church  v.  Stanton, 
9  N.  Y.  St.  liep.  121:  "It  appearing  that  the  causes  of  action -did  not  affect 
all  the  parties  to  the  action,  but  that  some  of  the  defendants  had  no  interest 
whatever  in,  or  are  not  attempted  to  be  affected  by,  some  of  the  causes  of  ac- 
tion alleged  in  the  complaint,  the  demurrer,  therefore,  is  well  taken."  Nichols 
V.  Drew,  94  N.  Y.  22.  For  the  reasons  stated,  therefore,  I  see  no  escape  from 
the  conclusion  that  the  demurrers  must  be  sustained. 


Decker^  V.  Manhattan  By.  Co. 
(Sv/preme  Courty  Oeneral  Terrn^  First  Department.    June  19, 1888.) 

Neoligenoe— Instructions— Submission  to  Jubt. 

When  plaintiff  claims  that  the  Rates  were  open,  and  the  train  standing  still,  and, 
as  she  attempted  to  enter,  the  tram  started  without  notice,  and  threw  her  down,  in- 
flicting severe  injuries,  a  charge  that  plaintiff  must  prove  by  a  preponderanoe  of 
testimony  that  defendant  was  negligent;  that  it  left  the  crate  open,  and  the  train 
started  just  as  she  was  about  to  get  on  board,  and  before  she  had  the  opportunity; 
and  that  she  did  nothing  an  ordinarily  prudent  person  would  not  do;  and  that  the 
train  had  not  started  when  she  attempted  to  get  on  board,— dearly  leaves  to  the  jury 
the  only  questions  in  the  case. 

Cabriers — Op  Passengers — ^Dutt  to  Be  Careful— Railboax>  Companixs. 

A  charge  that  in  the  case  of  steam  railroads  the  utmost  care  must  be  used  in 
carrying  passengers  is  strictly  correct,  and  cannot  prejudice  defendant,  sued  for  an 
injury  to  a  person  entering  its  train,  even  if  it  has  no  application  to  the  evidence. 

Appeal— Review— Conflicting  Eyidenoe. 

Where  the  evidence  is  conflicting,  and  the  issues  are  clearly  presented  in  tbe 
charge  of  the  judge,  and  a  motion  for  a  new  trial  is  overruled  oy  him,  tiie  verdict 
of  the  jury  will  not  oe  disturbed. 

Appeal  from  circuit  court  New  York  county;  Ingbaham,  Judge. 
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Elizabeth  Decker,  plaintiff,  sued  the  Manhattan  Railway  Company  for  per- 
sonal injuries.    Judgment  for  $500  for  plaintiff.    Defendant  appeals. 
Before  Van  Brunt,  P.  J.,  and  Daniels  and  Baktlett,  JJ. 
HofjDard  Tonmsend^  for  appellant.    James  A.  Patrick,  for  respondent. 

Van  Britnt,  p.  J.  The  plaintiff  claimed  damages  for  an  injury  sustained 
as  she  was  boarding  a  train  of  the  defendant.  She  claimed  that  the  train  was 
standing  still  with  the  gates  open,  and,  as  she  attempted  to  enter,  without  any 
warning  to  her  the  train  started,  and  threw  her  down,  inflicting  severe  inju- 
ries. The  defendant,  upon  the  other  hand,  claims  that  the  plaintiff  attempted 
to  board  the  train  after  the  gates  had  been  closed,  and  the  train  had  started. 
The  points  suggested  upon  this  appeal  are  that  the  verdict  is  against  the  weight 
of  evidence,  and  that  tiie  learned  court  erred  in  its  charge  to  tlie  jury.  It  may 
be  true  that  the  plaintiff^s  story  is  only  supported  by  her  own  evidence,  and 
that  she  is  contradicted  by  numerous  witnesses  upon  the  part  of  the  defend- 
ant; but  this  forms  no  ground  for  setting  aside  the  verdict,  for  the  reasons 
stated  in  the  case  of  Hiekinbottom  v.  Railroad  Co,,  47  Hun,  639,  (recently 
decided  by  this  court.)  The  learned  justice  who  presided  at  this  trial,  in  a 
remarkably  clear  and  lucid  charge,  presented  the  question  at  issue  In  such  a 
manner  that  the  jury  must  have  plainly  understood  the  necessities  of  the 
plaintiff's  case,  and  the  verdict  in  favor  of  the  plaintiff  did  not  seem  to  him 
to  be  so  far  against  the  justice  of  the  case  as  to  require  his  intervention  by 
granting  the  motion  to  set  the  same  aside.  If  the  motion  had  been  granted, 
such  ruling  would  probably  have  been  sustained,  because  the  granting  of  such 
a  motion  shows  that  the  judge  presiding  is  of  the  opinion  that  the  verdict  has 
been  brought  about  by  improper  causes,  and  is  not  the  result  of  a  simple  con- 
sideration of  the  evidence  and  the  rules  laid  down  by  the  court  for  its  appli- 
cation, and  should  not,  therefore,  be  allowed  to  stand.  In  the  case  at  bar  there 
was  a  sharp  conflict,  and  unless  something  had  occurred  during  the  trial  show- 
ing with  reasonable  certainty  that  the  plaintiff  was  unworthy  of  credit,  the 
question  was  one  for  the  jury.  The  objection  taken  to  the  learned  judge's  charge 
is  not  well  founded.  His  charge  was  strictly  correct, — that  in  the  case  of  steam 
railroads  the  utmost  care  must  be  used  in  the  carrying  of  its  passengers.  It 
may  be  true  that  this  rule  had  no  application  to  the  case  at  bar,  because  the 
accident  did  not  happen  while  the  defendant  was  carrying  the  plaintiff  as  a 
passenger;  but  the  stating  of  the  rule  in  correct  language  in  no  way  prejudiced 
the  defendant.  The  jury,  subsequent  to  this  time,  were  told  over  and  over 
again  with  great  distinctness  that,  if  the  plaintiff  attempted  to  board  this  train 
while  the  gates  were  shut,  or  the  train  in  motion,  she  could  not  recover.  The 
very  last  directions  that  the  learned  court  gave  to  the  jury  were  that  they  must 
find  these  two  questions  in  favor  of  the  plaintiff  by  a. preponderance  of  evi- 
dence: *^  First,  That  the  defendant  was  negligent  that  it  did  leave  this  gate 
open,  and  invited  her  to  enter,  and,  just  as  she  was  about  to  enter,  the  train 
started  before  she  had  an  opportunity  to  get  on  «board.  Secondly.  That  she 
was  careful  that  she  did  nothing  that  an  ordinarily  prudent  person  would  not 
do  under  like  circumstances,  or,  in  other  words,  that  the  train  had  not  started 
when  she  attempted  to  get  on."  Thus  were  clearly  left  to  the  jury,  without 
any  chance  for  misapprehension,  the  only  questions  involved.  The  j  udgment 
and  order  appealed  from  should  be  affirmed,  with  costs. 

Baktlett  and  Daniels,  J  J.,  concur. 
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Wood  t).  Blodgett  et  al* 

(Supreme  Cowrt^  General  Term,  Fifth  Department,    June  1888.) 

1.  Costs— Skcubitt  por— When  Required. 

The  language  of  Code  CivU  Proc.  N.*  Y.  %  8273,  which  provides  tljat,  "where  aecti- 
rity  for  costs  is  required  to  be  given,  the  court  in  which  the  action  is  pending, 
*  *  *  upon  due  proof,  by  affidavit,  of  the  facts,  must  make  an  order  requiring 
the  plaintiff,  within  a  time  specified,  '*  to  give  security  for  costs,  is  mandator]^;  and 
upon  appeal  after  judgment  the  court  should  require  plaintiff  to  give  security  for 
costs,  on  an  ex  parte  application  of  defendant,  upon  due  proof  of  the  facts  entitling 
defendant  to  the  same. 

2.  Same— Security  for  Accrued  Costs— Notice  of  Motion. 

The  court,  in  its  discretion,  after  judgment  and  before  appeal,  may  require  secu- 
rity for  the  payment  of  costs  already  accrued;  but  such  order  must  be  upon  notice 
to  the  plaintiff,  and  not  upon  an  ex  parte  application  of  defendant. 

Appeal  from  special  term,  Monroe  county. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Monroe  special  term»  deny- 
ing his  motion  to  vacate  an  ea;  parte  chamber  order  granted  by  a  justice  of  thia 
court  requiring  the  plaintiff,  who  became  a  non-resident  of  the  state  after  the 
commencement  of  the  action,  to  Gle  security  for  costs,  as  required  by  Code 
Civil  Proc.  N.  Y.  §§  8268,  3272,  which  provide,  respectively,  that,  in  certain 
actions  brought  in  courts  of  record,  defendant  may  require  plaintiff  to  give 
security  for  costs,  and  that,  "where  security  for  costa  is  required  to  be  given* 
the  court  in  which  the  action  is  pending,  •  ♦  •  upon  due  proof,  by  affi- 
davit, of  the  facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified/'  to  give  security  for  costs.  At  the  time  the  first  order  was  granted 
judgment  had  been  entered  in  the  defendant's  favor  on  the  report  of  the  ref- 
eree, dismissing  the  plaintiff's  complaint,  with  costs  taxed  at  the  sum  of 
$196.84,  and  from  which  the  plaintiff  has  taken  an  appeal. 

Argued  before  Barkbb,  F.  J.,  and  Haiqht,  Bradley,  and  Dwight,  JJ. 

/.  i>.  Decker,  for  appellant.    Shuart  <&  iSutherlandf  for  respondents. 

Barker,  P.  J.  The  defendant,  in  an  action  where  the  plaintiff  is  a  non 
resident  of  the  state,  may  require  him  to  give  security  for  costs,  as  provided 
in  section  8268  of  the  Code  of  Civil  Procedure.  The  amount  and  form  of  the 
security  is  determined  by  the  provisions  of  section  8272,  and  the  order  requir- 
ing the  security  to  be  given  may  be  granted  by  the  court  in  which  the  action 
is  pending,  or  by  a  judge  thereof,  on  an  ex  parte  application  of  the  defendant, 
upon. due  proof  being  made  of  the  necessary  facts  entitling  the  dBfendant  to 
the  same.  The  language  employed  in  section  8272  is  mandatory,  and  admits 
of  no  other  construction.  Robertson  v.  Bamum,  29  Hun,  657;  McDonald 
V.  Peet,  7  Civ.  Proc.  B.  200.  That  the  plaintiff  is  not  entitled  to  notice  when 
the  application  is  founded  upon  the  provisions  of  section  8272  is  the  construc- 
tion which  has  been  placed  upon  this  section  by  the  special  terms  and  judges 
at  chamber  in  this  department,  in  which  we  concur  as  the  correct  interpre* 
tation.  The  statute  in  this  respect  has  changed  the  general  rule  of  the  court 
requiring  all  notices  brought  before  the  oouit  to  be  on  notice,  or  an  order  to 
show  cause,  which  is  but  another  form  of  notice.  When  the  application  is 
based  upon  the  provisions  of  section  8271,  notice  of  motion  is  required,  and 
the  application  must  be  made  to  the  court;  and  all  cases  founded  on  the  pro* 
visions  of  that  section  are  expressly  excepted  from  the  rule  of  practice  as  es- 
tablished by  the  legislature  in  section  8272,  as  was  held  by  this  court  in  S^ffift 
V.  Wheeler,  27  Wkly.  Dig.  512.  See,  also,  Ryan  v.  Potter,  4  Civ.  Proc.  R. 
80.  Each  of  these  sections  applies  to  a  different  class  of  cases,  and  should  be 
construed  separately  and  independently.  The  plaintiff  also  contends  that  the 
defendant  has  waived  his  right  to  demand  security  for  costs  by  proceeding  to 
the  trial  of  the  action  without  previously  demanding  the  same.  The  right  of 
the  defendant  to  demand  security  for  costs  of  a  non-resident  plaintiff  is  an 
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al)eoIute  one,  not  resting  in  the  discretion  of  tbe  court.  Robertson  y.  Bar- 
num.  29  Huu,  657;  Buckley  v.  Rubber  Co.,  8  Oiv.  Proc.  B.  429;  Rywn  v.  PoU 
ter,  4  Ciy.  Proc.  B.  80,  and  note  thereto;  MeDonaid  y.  Peet,  7  Ciy.  Proc.  B. 
200.  The  defendant  may  waive  his  right  by  laches  in  not  moying  with 
promptness,  and  for  that  reason  the  court  may,  in  a  proper  case,  deny  the  ap- 
plication; but,  if  the  delay  is  excused,  the  court  has  the  power,  at  any  time 
before  final  judgment,  to  require  the  plain jbiff  to  file  the  security  required  by 
the  statute  as  a  condition  to  the  further  prosecution  of  the  action.  An  appeal 
is  the  commencement  of  a  new  proceeding  in  the  action  after  its  determina- 
tion by  the  rendition  of  a  final  judgment,  and  is  distinct  from  that  which  re- 
sulted in  its  recoyery.  In  Qifford  y.  Rising,  48  Hun,  128,  (decided  by  this 
court  in  March,  1888,)  it  was  held  that  the  defendant  had  the  right  to  demand 
security  for  costs  on  appeal  by  the  plaintiif ,  after  judgment  in  his  favor,  al- 
though he  had  omitted  to  make  any  previous  demand  for  the  filing  of  security. 
In  the  order  appealed  from  tbe  plaintiff  was  required  to  give  security  for 
the  costs  which  had  already  accrued,  and  those  that  might  be  awarded  against 
him  on  appeal;  and  we  think,  under  the  statute,  the  oourt.  in  its  discretion, 
tiad  the  power  to  require  security  for  the  payment  of  the  costs  which  had  al- 
ready accrued,  as  well  as  those  that  might  be  thereafter  awarded  against  the 
plaintiff.  It  was  held  in  €^edney  v.  Purdy^  47  N.  Y.  676,  that  a  court  of  orig- 
inal jurisdiction  may,  in  its  discretion,  require  a  non-resident  plaintiff  to  give 
security  for  costs  already  accrued  or  entered  on  the  judgment  appealed  from, 
as  well  as  those  which  should  thereafter  accrue,  or  limit  the  security  to  the 
costs  that  should  accrue  in  the  future.  The  defendant  might  be  willing  to 
take  the  risk  of  collecting  the  costs  from  a  non-resident  plaintiff  without  se- 
curity up  to  and  including  the  trial,  but  not  as  to  future  costs  which  might  be 
awarded  against  him  on  appeal.  In  this  stage  of  tbe  proceedings  the  court 
ma^  require  security  for  the  costs  which  have  already  aocruedi  as  well  as  those 
which  may  thereafter  accrue;  but  as  so  much  of  the  order  as  required  security 
for  costs  before  final  judgment  rested  in  the  discretion  of  the  court,  under  the 
circumstanres  of  the  case,  we  think  the  plaintiff  was  entitled  to  notice,  and 
that  it  was  irregular  to  grant  the  order  in  that  respect  upon  an  eso  parte  appli- 
cation. The  order  appealed  from  is  reversed,  and  the  original  order  modified, 
so  as  to  require  security  for  costs  after  judgment  only,  without  costs  of  this 
appeal  to  either  party.    All  concur. 


Harris  et  aL  v.  Oakley. 
(Supreme  Court,  General  Term,  Fifth  Department^  June,  1888.) 

0SBD — Descrti^ion — Caix  for  Distances. 

Tbe  owner  of  a  lot  in  tbe  oity  of  Roobester,  of  tbe  area  of  about  one-half  acre, 
rectangular  in  fonn,  fronting  274  feet  on  a  street,  and  abutting  on  tbe  rear  for  tbe 
same  distance  on  a  canal,  tbe  location  of  both  as  well  as  tbe  other  lines  being  undis- 
puted, convoyed  a  portion,  by  description,  of  **187  feet  front  and  rear,  measuring 
from  O.  H.'s  north  line  on  G.  street^  and  also  187  feet  from  G.  H.'s  south  line  on  the 
canal ;  being  tbe  piece  of  land  occupied  as  a  garden  by  tbe  grantor. "    Tbe  lot  was 
divided  by  a  fence,  one  side  being  used  as  a  garden ;  the  fence  starting  on  G.  street , 
midway,  but  striking  tbe  back  line  at  tbe  canal  at  a  point  19)^  feet  from  tbe  middle  ' 
of  tbe  lot.    Tbe  fence  was  not  mentioned  in  tbe  deed.    Held,  that  tbe  reference  to 
tbe  garden  was  too  indefinite  to  control  tbe  calls  for  exact  distances  from  known 
bounds,  and  the  divisional  point  on  tbe  canal  should  be  located  137  feet  from  G.  H.'s 
Une. 
.  Same— Whbn  Void — LAin>  is  Possession  op  Anotheb. 

3  Rev.  St.  N.  Y.  p.  2198,  $  147,  providing  that  conveyances  of  land,  in  tbe  actaat 
possession  of  another,  claiming  under  an  adverse  title  at  the  time  of  the  delivery 
tiiereof,  sbaU  be  absolutely  void,  does  not  apply  to  a  case  where  tbe  both  parties 
claim  under  a  common  grantor,  and  tbe  party  in  possession,  by  mistake  in  tbe  con- 
struction of  bis  deed,  holds  land  not  embraced  therein. 

Appeal  from  circuit  court,  Monroe  county. 
v.2N.Y.s.no.l8— 20 
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Appeal  by  the  plaintiffs  from  a  judgpnent  In  an  action  of  ejectment  tried  at 
the  Monroe  circuit,  and  from  an  order  made  at  special  term  denying  tlteir 
motion  for  a  new  trial  founded  on  a  case  and  exceptions.  The  premises  are 
situated  in  the  city  of  Uochester*  and  consist  of  a  triangular  parcel  of  land; 
the  base-line  of  which  is  also  the  east  line  of  the  premises  descrilied  in  the 
complaint,  and  is  19^  feet  in  length,  and  bounded  by  a  line  which  formerly 
was  the  west  bank  of  the  Genesee  valley  canal, — the  hypothenuse  extending 
from  the  canal  to  Genesee  street,  the  exact  length  of  which  is  not  mentioned 
In  tiie  description,  and  cannot  l>e  determined  from  the  other  papers  in  the  case. 

Argued  before  Barker,  P.  J.,  and  Bradley  and  Dwiqht,  J  J. 

Horace  McQuire^  for  appellants.     W.  H.  Whiting,  for  respondent. 

Barker,  P.  J.  At  the  close  of  the  plaintiffs'  proofs  their  complaint  was 
dismisRecl  on  the  defendant's  motion,  and  an  exception  was  taken  to  the  rul- 
ing. It  is  suited  in  the  record  that  the  defendant  moved  for  dismissal  of  the 
plaintiffs*  complaint  upon  the  ground  that  it  appeared  from  the  evidence  that, 
at  the  time  the  plaintiffs  accepted  their  deed  of  the  premises  in  dispute,  the 
defendant  was  in  the  actual  occupation  of  the  same,  claiming  title  thereto 
under  a  deed  from  one  Hulin,  who  was  the  common  grantor  of  the  parties. 
On  the  argument  of  this  appeal  the  learned  counsel  for  the  respondent  con- 
tended that,  from  the  evidence,  it  appeared  that,  at  the  time  the  conveyance 
was  made  to  the  plaintiff  of  the  lands  in  dispute,  they  were  in  the  actual  pos- 
session of  the  defendant,  olnimlng  title  thereto  under  a  title  ail  verse  to  that 
of  tiie  plaintiffs'  grantor,  and  for  that  reason  the  conveyance  was  void  under 
the  provisions  of  the  champerty  act.  8  Kev.  8t.  (7th  Ed.)  p.  2196.  §  147. 
The  gionnds  stated  by  the  defendant  on  his  motion  for  a  nonsuit,  as  appears 
by  the  record,  are  essentially  diffeivnt  from  the  one  argued  before  us;  f or  oo 
the  trial  it  was  not  contended  that  the  defendant  was  in  possession  under  a 
claim  of  title  adverse  tot Imt  of  the  plaintiffs'  grantor;  but  as  the  ground  stated 
in  the  case  would  not  vitiate  the  phiintiffs'  deed,  if  true,  we  have  concluded 
to  consider  the  legal  proposition,  as  now  presented^  as  having  been  made  on 
the  trial,  and  that  the  case  4)nes  not  correctly  state  the  legal  proposition  as 
presented  to  the  trial  court.  Tlie  motion  for  a  new  trial  was  made  before  the 
judge  who  presided  at  the  circuit,  and  in  a  memorandum  of  his  decision  made 
on  denying  the  motion,  he  states,  in  substance,  that  tlie  nonsuit  w»is  not 
granted  on  the  sole  ground  stated  in  the  case,  but  also  upon  the  further  ground 
tliat,  by  tlie  proper  construction  of  the  several  deeds  under  which  the  respect- 
ive parties  claimed  the  land  in  dispute,  the  title  thereto  was  in  the  defendant 
The  proposilion  last  stated  will  be  fii-st  considered;  for,  if  by  a  proper  con- 
struction of  the  description  of  the  lands  contained  in  the  several  deeds  put  in 
evidence  the  conveyance  to  the  plaintiff  does  not  embrace  the  lauds  in  tlispute, 
the  judgment  cannot  be  disturbed.  The  history  to  tlie  title  of  the  lands  in 
dispute  may  be  biietly  stated,  so  far  as  the  same  is  important  in  <iispo8ing  of 
this  question.  In  1647  one  Hulin,  tlie  common  grantor  of  the  parti^'S,  became 
the  owner,  by  a  conveyance  from  Joseph  Edgell,  of  a  parcel  of  land,  (onsst- 
iiig  of  about  one-half  of  an  acre,  which  was  descril»ed  in  his  deed  as  follows: 
All  that  tract  or  parcel  of  land  situate  in  the  town  of  Gates,  situated  and  lying 
on  the  west  side  of  the  Genesee  valley  canal,  and  l>ounded  on  the  west  side 
by  the  Balentine  or  Hullshead  road,  (now  Genesee  street,)  on  the  north  by  the 
China  road,  (now  Brook  avenue,)  and  on  the  south  by  the  lands  of  Silas  A. 
Yerkes,  (now  George  Harrison's.)  On  the  lOtli  day  of  January,  1883,  Hulin 
conveyed  to  the  defendant  and  another  tiie  north  part  of  the  said  lot;  and  in 
the  description,  as  therein  set  forth,  the  entire  parcel  or  lot  was  fii-st  described 
by  adopting  the  description  contained  in  the  deed  conveying  the  said  parcel 
to  Hulin,  followed  by  an  exception,  embracing  the  south  part  of  the  lot,  in 
the  words  following:  **£xcepting  and  reserving  one  hundred  and  thirty-seven 
(137)  feet  front  and  rear,  measuring  from  George  Uarriaon's  north  line  on 
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CJenesee  street*  nnd  also  one  hundred  and  thfrty-seven  feet  (137)  from  George 
Hnrrison^s  north  line  on  the  Genesee  valley  cana];  being  the  piece  of  land  oc- 
eapied  as  a  garden  by  said  Ilulin."  Afterwards,  and  on  the  7lh  day  of  May, 
1888,  Hulin  sold  and  conveyed  the  south  part  of  the  lot  being  the  part  before 
mentioned  as  reserved  to  himself,  to  the  phiiiitiflfs;  and  in  the  deed  the  entire 
lot  is  first  described  by  using  and  adopting  the  same  description  as  is  contained 
in  the  original  deed  to  himself,  and  then  excepting  and  reserving  from  the 
premises  described  that  portion  thereof  conveyed  by  the  party  of  the  first  part 
to  Sylvanus  H.  Oakley  and  another  by  deed  dated  January  10, 1883,  recorded 
in  Liber  361  of  Deeds,  at  page  841,  in  Monroe  county  clerk's  office.  It  is  thus 
Nearly  established  that  Hulin.  the  common  grantor  of  the  parties,  intended 
toconvey  to  them  in  severalty  tlie  entire  lot,  and  to  establish  a  boundary  line 
between  the  parties,  so  that  the  same  should  bound  the  plaintilTs'  parcel  on 
the  north  and  (he  defendant's  on  the  south.  It  is  conceded  that  the  south 
boundary  of  the  lot  is  well  known  and  established,  and  so  is  the  north  bound- 
ary line  of  George  Harrison's  lands  mentioned  in  the  several  deeds.  The  true 
and  correct  description  of  the  plaintiffs'  lands  is  to  be  found  in  the  defendant's 
deed  describing  the  lands  ex(  epted  from  the  effect  and  operation  of  his  dee;K 
The  question  is  thus  presented  to  us  In  the  same  form,  and  is  to  be  determined 
by  the  same  rules  of  construction,  as  if  Hulin  had  conveyed  to  the  pla>ntllf8 
the  south  part  of  the  lot  before  he  conveyed  to  the  defendant  the  north  part 
thereof,  and  htid  described  the.  plaintiffs'  parcel  therein  precisely  as  the  parcel 
excepted  from  the  general  description  used  in  the  defendant's  deed  as  there 
bounded  and  described.  By  a  reference  to  a  description  of  the  lands  conveyed 
to  the  defendant,  it  will  be  observed  that  they  are  first  described  definitely 
by  courses  and  distances,  being  137  feet  front  on  Genesee  street,  and  137  feet 
rear  along  the  canal  commencing  on  George  Harrison's  north  line,  the  location 
of  which  Is  not  disputed;  and  then  a  general  description  is  given  as  follows: 
"Being  the  piece  of  land  occupiel  as  a  g.inlen  by  said  Hulin.''  The  oral  ev- 
idence shows  that  the  last  or  general  description  is  somewhat  inconsistent 
with  the  first,  and  more  definite,  one.  If  the  first  is  adopted  as  being:  the  one 
which  correctly  expresses  the  intention  of  tlie  parties,  then  the  lands  in  dis- 
pute were  not  embraced  in  the  defendant's  deed.  The  defendant's  counsel 
claims,  however,  that  the  parol  proofs  show  that  the  piece  of  land  occupied  as 
a  garden  by  Hulin  was  marked  and  distinguished  from  the  balance  of  the  lot 
before  either  of  the  said  conveyances  were  made  by  its  long  and  continued  use 
for  garden  purposes,  and  by  artificial  structures,  such  as  fences  and  Imildings, 
which  should  control  the  courses  and  distances  as  given  in  the  description,  as 
to  the  length  of  the  rear  line  of  the  land  conveyed, to  the  plaintiff  along  the 
^»nal;  and  seeks  to  apply,  in  support  of  his  contention,  the  well-established 
rule  of  law  that  courses  and  <listances  and  quantities  must  yield  to  natural  or 
artificial  monuments  or  objects;  and  tliat  courses  and  distances  must  beviiried 
«o  as  to  conform  to  the  natural  or  ascertained  objects  or  bounds  call  d  for  by 
the  grant.  Wendell  y.  People,  8  Wend.  183.  The  artificial  lines  and  monu- 
ments relied  upon  by  thedef  ndant,  as  constituting  the  south  boundary  line  of 
the  piece  of  land  used  as  a  garden,  consisted  at  tlie  time  of  the  conveyance  to 
tbe  defendant  of  a  board  fence  of  long  standing  and  partially  broken  down, 
and  running  from  Genesee  street  to  the  canal  on  the  line  claimed  by  the  de- 
fendant, and  some  barns  and  sheds  standing  near  and  north  of  the  same;  and 
that  the  land  on  the  south  side  of  the  fence  was  used  for  garden  purposes.  It 
will  be  observed  that  nowhere  in  the  description,  in  eitiier  of  the  deeds,  is 
any  reference  made  to  the  fence,  which  is  theonly  structure  of  any  kind  which 
stands  on  the  line  claimed  by  the  defendant. 

We  think,  on  the  whole  case  as  it  is  now  presented,  the  defendant's  con- 
tention cannot  be  upheld,  as  the  rule  which  lie  invokes  is  not  indexible,  but 
has  some  exceptions.  It  applies  with  less  force  to  monuments  which  are  arti- 
ficial than  to  natural  and  permanent  objects;  and,  when  there  is  anything  in 
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the  description  which  shows  that  the  courses  and  distances  are  right  in  them* 
selves,  they  wUI  prevail,  because  the  primary  object  is  in  all  cases  to  carry  out 
the  intention  of  the  parties;  as  when  it  is  apparent  from  the  fact  of  the  deed 
that  the  intention  is  to  convey  a  specific  quantity  of  land,  if  the  courses  and 
distances  would  include  such  quantity,  and  the  description  by  monumentft 
would  embrace  more  or  less,  the  former  should  be  followed.  Higinbotftam 
V.  Stoddard,  72  N.  Y.  94.  Where  there  is  nothing  in  the  conveyance  to  con- 
trol the  courses  and  distances,  the  line  must  be  run  according  to  the  courses  and 
distances  given  in  the  description  of  the  premises.  Wendell  v.  People,  supra. 
And  also  where  a  practical  location  of  the  premises  cannot  be  made  to  corre- 
spond to  all  the  calls  in  the  grant,  certain  legal  rules  must  be  observed  in  re- 
straining some  of  the  calls  and  rejecting  others;  and  if,  from  the  whole  case, 
the  manifest  intention  of  the  parties  can  be  ascertained  by  adopting  some  por- 
tion of  the  same,  they  should  be  taken,  and  the  others  rejected.  We  think 
the  intention  of  the  parties  to  the  deed  from  Hulin  to  the  defendant  cannot  be 
in  doubt,  in  view  of  the  location,  extent,  and  value  of  the  property.  The  map 
printed  in  the  case  gives  the  correct  location  and  form  of  the  lot,  which  was 
bounded  on  two  sides  by  public  streets,  and  in  the  rear  by  the  Genesee  Valley 
canal,  now  used  and  occupied  for  railroad  purposes.  Tlie  same  contained  one- 
half  acre  of  land,  having  a  front  of  274  feet  on  Genesee  street,  and  was  about 
70  feet  deep,  and  rectangular  in  form.  If  the  courses  and  distances  men- 
tioned are  allowed  to  prevail  over  the  artificial  structures  or  monuments  re- 
lied upon  by  the  defendant,  then  the  lot  will  be  divided  into  equal  parts,  each 
being  rectangular  in  form.  No  suitable  reason  can  be  given  why  Hulin 
should  purposely  and  effectually  reserve  to  himself  one-half  of  the  front,  and 
at  the  same  time  shorten  the  rear  line  by  19^  feet,  leaving  both  parcels  irreg- 
ular in  shape,  and  materially  diminishing  the  value  of  one  without  increasing 
that  of  the  other.  At  the  time  of  the  sale  it  is  to  be  presumed  that  the  par- 
ties were  upon  the  ground,  and  there  must  have  been  an  actual  measurement, 
at  least  of  the  front  on  Genesee  street;  for  nothing  appears  in  any  of  the  de- 
scriptions given  by  which  the  length  of  that  line  could  be  otherwise  deter- 
mined. That  line  is  not  now  in  dispute.  The  distance  given  as  the  fronton 
Genesee  street  is  admitted  to  be  correct.  Por  these  reasons  our  minds  are 
brought  to  the  conclusion  that  the.intention  of  the  parties  in  establishing  the 
boundary  line  is  correctly  expressed  in  the  language  used  in  the  deed  to  the 
defendant,  viz. :  ''Excepting  and  reserving  one  hundred  and  thirty-seven  feet 
front  and  rear,  measuring  from  George  Harrison's  north  line  on  Genesee 
street,  and  also  one  hundred  and  thirty-seven  feet  from  George  Harrison's 
line  on  the  Genesee  Yalle)^  Canal.''  And  what  follows  in  the  description  was 
intended  to  be  a  general  reference  to  the  parcel  of  land  conveyed,  and  is  too 
indefinite  and  uncertain  to  control  the  call  for  the  courses  and  distances  spe- 
cific'iilly  mentioned  in  other  parts  of  the  description. 

The  deed  from  Hulin  to  the  plaintiff  was  not  void  under  the  act  against 
champerty;  which  provides  that  every  grant  of  land  shall  be  void  if,  at  the 
time  of  the  delivery  thereof,  such  land  shall  be  in  the  actual  possession  of  a 
person  claiming  under  a  title  adverse  to  that  of  the  grantor.  The  defendant's 
title  was  derived  from  the  plaintiffs'  grantor,  and,  although  he  was  in  the 
actual  possession  of  the  premises  at  the  time  the  plaintiffs  received  their  con- 
veyance, his  possession  was  not  under  a  claim  of  title  adverse  to  Hulin*s  title, 
who  was  the  common  grantor  of  the  parties.  By  mistake  he  was  occupy! ng» 
under  his  deed,  more  land  than  was  conveyed  to  him  thereby;  which  makes 
the  case  before  us  precisely  similar  to  that  of  Crary  v.  Goodman,  22  K.  Y. 
170,  where  the  question  here  presented  was  decided  adversely  to  the  views  of 
the  defendant.  See.  also,  Datvley  v.  Broitm,  79  N.  Y.  390;  Smith  v.  Fatdk- 
ner,  48  Hun,  186,  (decided  by  this  court  at  the  March  term,  1888.)  The  title 
under  which  the  prior  possession  is  claimed  to  be  held  must  cover  the  prem- 
ises.   The  lines  under  the  first,  grant  are  erroneously  located,  so  as  to  embrace 
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more  than  Is  actually  covered  by  such  grant.  The  subsequent  grant  of  the 
land  contiguous  to  the  first  is  not  affected  as  to  that  portion  thus  errone- 
ously included  within  the  lines  of  the  first  grantee,  though  actually  occu- 
pied and  claimed  by  him  under  his  grant.  Hallaa  v.  Bell,  5  {  Barb.  247.  The 
Judgment  and  order  are  both  reversed,  and  new  trial  granted,  with  costs  to 
abide  event. 

DwioHT,  J.,  concurs.    Haight»  J.,  not  sitting.    Bradley,  J.,  concurs  in 
the  result. 


Stewart  et  al.  v.  Robinson  et  al. 
{Supreme  Court,  General  Terrn^  Second  Department    May  14, 18S8.) 

.^PABTXBKSHrP  — AOBBKMSNT  XO   COHTIKUB  BUBINBSS  BT   SURVIVOR  ~  LlABILITT  OV  Dx- 
OBDBNT^S  ESTATB. 

A  partnership  contract  provided  that  on  the  death  of  either  partner  the  business 
should  be  carried  on  by  the  survivor  for  five  years,  the  deceased  partner's  estate  to 
share  the  profits  and  losses,  as  the  deceased  partner  would  bave  done  had  he  lived. 
One  partner  died  testate,  makinff  no  provision  for  his  executor  carrying  on  the  bus- 
iness. The  survivor  oonunued  tne  business  for  a  time  in  the  partnership  name,  and 
failed.  Heldf  that  the  contract  conferred  no  power  on  the  survivor,  out  only  al- 
lowed him  five  years  in  which  to  wind  up  the  business,  and  therefore  the  general 
estate  of  the  deceased  partner  was  not  liable  for  partnership  debts  contracted  by 
the  survivor. 

Appeal  from  special  term,  Westchester  county. 

Action  by  James  Stewart  and  George  Stewart  against  George  H.  Bobinson 
4Uid  others,  executors  of  Josfph  Colweli,  deceased,  for  distribution  of  de- 
cedent's estate,  and  payment  of  the  debts  of  S.  S.  Hep  worth  &  Co.,  a  partner- 
ship, of  which  deceased  was  a  member  in  his  life-time.  The  complaint  was 
dismissed,  and  plaintiffs  appealed. 

Ralph  B,  Prime,  for  appellants.     William  B,  Ellinon,  for  respondents. 

Barnard,  P.  J.  The  case  shows  that  there  were  two  agreements  of  part- 
nership between  Joseph  Colwell,  deceased,  and  Samuel  8.  Hepworth.  By  the 
first  agreement  Colwell  owned  the  stock,  and  Hepworth  received  half  the 
profits  for  the  sole  management  of  the  business.  In  this  agreement  it  was 
provided  that  the  wife  and  children  of  a  deceased  partner  should  succeed  to 
his  share  therein  for  the  remainder  of  the  term,  which  was  for  five  years. 
The  deceaseil  partner  had  the  right  to  designate  by  will  the  interests  of  the 
wife  and  children  as  between  themselves.  The  next  agreement  is  based  upon 
a  continuation  of  the  partnership  indefinitely  "on  the  same  terms  and  condi- 
tions as  those  which  have  previously  existed,"  with  the  right  to  either  party 
to  terminate  the  partnership  by  a  six-months  notice.  In  this  last  agreement 
is  contained  this  clause,  out  of  which  the  question  presented  arises:  "In  the 
event  of  the  death  of  either,  the  business  shall  be  continued  by  the  survivor 
until  the  expiration  of  five  years  from  the  1st  day  of  February  next  succeed- 
ing such  death;  the  estate  of  the  deceased  partner  to  have  the  share  and  in- 
terest in  the  profits,  and  to  bear  the  same  share  of  the  losses,  of  the  business, 
as  would  have  been  received  and  borne  by  the  deceased  partner  had  he  lived: 
provided,  however,  that  if  the  survivor  shall  think  it  necessary  to  employ  an 
additional  clerk  in  consequence  of  the  death  of  the  dect^ased  partner,  in  such 
case  the  expense  sliall  be  charged  to  and  shall  be  borne  by  the  share  in  the 
profits  of  the  deceased  partner."  Colwell  died,  leaving  a  will  disposing  of  his 
whole  estate,  and  made  no  mention  in  it  of  the  partnership,  and  giving  con- 
sequently no  power  to  the  executor  to  continue  the  business.  The  surviving 
partner  carried  on  the  business  under  the  partnership  agreement,  and  failed 
in  business.  The  business,  was  carried  on  under  the  uld  firm  name,  and  the 
plaintiffs  are  persons  who  are  creditors  of  the  partnership  with  debts  con- 
tracted subsequent  to  Colwell's  death. 
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The  question,  therefore,  is  whether  the  general  estate  of  Ckilwell  is  bolden 
for  these  debts.  The  authorities  are  by  nu  means  clear.  It  is  deRiiitely  set- 
tled that  death  absolutely  ends  the  partnership  Hgreement,  in  the  absence  of 
words  continuing  it  after  death.  Martfne  v.  Insurance  Co,,  53  N.  Y.  339. 
An  executor  cannot  carry  on  a  business  without  express  authority  to  do  so  by 
the  will.  Hartuett  v.  WandelU  60  N.  Y.  347.  An  executor  cannot  bind  an 
estate  through  a  contract  having  for  its  object  the  creation  of  a  new  liability 
not  founJed  on  the  testator's  contract  They  take  testator^s  property  as  own- 
ers, and  must  account  for  it  to  those  entitled  to  distribution.  SchmitUer  v. 
Simon,  101  N*.  Y.  554.  5  N.  £.  liep.  452.  By  tlie  partnership  agreement,^  the 
surviving  partner  carried  on  the  business  after  Golweirs  death,  under  aii  ex- 
press agreement  made  by  the  testator;  and  thei  executors  took  the  property  of 
deceased  as  owners,  without  power  to  continue  the  partnerahip,  and  without 
power  to  appropriate  any  of  the  property  of  deceas^  in  aid  of  its  purposes  and 
during  its  continuance.  A  direction  by  the  testator  to  apply  his  estate  to  a 
partnership  for  five  years  after  his  death  would  have  been  clearly  illegal  as 
against  his  creditors,  and  even  his  next  of  kin  and  devisees.  The  clause  in 
the  contract,  I  think,  has  no  greater  effect  than  to  permit  the  surviving  part- 
ner to  take  five  years  to  close  up  the  partnership,  without  intending  or  fairly 
meaning  that  the  general  estate  of  testator  was  to  be  bound  for  the  new  debta 
created  by  the  surviving  partner  after  his  death,  other  than  those  Incurred  in 
closing  up  the  business.  ''Nothing  but  the  most  clear  and  unambiguous' 
language,  demonstrating  in  the  most  positive  manner  that  the  testator  intends 
to  have  his  general  assets  liable  for  all  debts  contracted  in  the  continued  work 
after  his  death,  and  not  merely  to  limit  it  to  the  funds  embodied  in  that  work, 
would  justify  the  court  in  aiming  at  such  a  conclusion  from  the  manifest  in- 
convenience thereof,  and  the  utter  impossibility  of  paving  off  the  legacies  be- 
queathed by  the  testator's  will,  or  distributing  the  residue  of  tlie  estate,  with- 
out in  effect  saying  at  the  same  time  that  the  payment  may  be  recalled  if  the 
trade  should  become  unsuccessful  or  ruinous."  Buruoell  v.  Cainood,  2  How. 
577.  Tliis  language  is  used,  it  is  true,  in  regard  to  a  will,  but  the  mean- 
ing as  well  applies  to  contracts.  The  case  shows  reasons  for  such  a  construc- 
tion. The  property  all  belonged  to  deceased,  and  no  expectation  of  a  total  losa 
can  be  imputed  to  him  by  the  extension,  and  the  clause  itself  provides  that 
the  clerk  was  to  be  charged  "to  the  share"  of  the  profits  of  the  deceased  part- 
ner. The  clerk  was  not  to  be  a  general  charge.  The  judgment  should  there- 
fore be  affirmed,  with  costs. 


Dblbmatbb  v.  Hepworth. 

(Supreme  Cowi%  General  Temv,  Second  Department,    Kay  14, 18SS.) 

Babnard,  p.  J.    This  caae  is  shnilar  m  its  faots  to  Stewart  v.  RoMneon,  euUe,  800, 
and  upon  the  oonoluslon  in  that  case  should  be  affirmed,  with  costs. 


People  v,  Babtmoke. 
(Supreme  Courts  General  Term,  Second  Department    Hay  14, 188S.) 

CSSMUfAL  LaW--ADMIS8ION  OF  ACT  CHAROBD— FlNDINO  ATTBMFT  TO  COMICIT. 

On  an  indictment  for  assault  in  the  first  degree,  by  shooting,  where  defendant 
admits  the  shooting,  but  pleads  self-defense,  there  must  be  an  acquittal,  or  a  Ter- 
diet  of  guilty  either  in  the  first  or  second  degree,  as  the  evidence  may  show;  and 
defendant  is  not  entitled  to  an  instruction  that  the  jury  may  find  an  assault  in  the 
fir^,  second,  or  third  decree,  or  an  attempt  to  assault  in  any  of  those  degrees*  as 
provided  by  Pen.  Code  N .  T.  S  85,  as  the  plea  of  self-defense  admits  the  higher 
grade  of  the  crime. 

Appeal  from  court  of  oyer  and  terminer,  Richmond  county. 
James  Fitzgerald,  for  appellant.     George  Gallagher,  Dist.  Atty.»  for  the 
People. 
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DnaiAN,  J.  The  defenrlant  was  indicted  for  an  ansanlt  in  the  first  decree, 
eoinmitted  by  shooting  one  Mary  Jennings,  and  convicted  of  an  assault  in  the 
second  degree.  A  person  who  assaults  another  with  a  loaded  fire-arm.  or  any 
other  deadly  weapon,  or  by  any  other  means  or  foVce  likely  to  ])ro(hice  death, 
with  an  intent  to  kill  a  human  l)eing,  or  to  commit  a  felony  upon  the  person 
or  property  of  the  one  assaulted  or  of  another,  is  guilty  of  assault  in  the  first 
degree.  A  person  who  assaults  another  by  the  use  of  a  weapon  or  other  in- 
strument or  thing  likely  to  produce  grievous  bodily  harm,  under  circumstances 
not  amountmg  to  the  crime  of  assault  in  the  first  degree,  is  guilty  of  assault 
in  the  second  decree.  Pen.  Code,  g§  217,  218.  The  defendant  in  this  case 
fired  three  shots  from  a  pistol  at  the  complainant;  the  ball  from  the  first  of 
which  penetrated  her  cheek,  and  the  other  two  balls  struuk  m(  tallic  buttons 
on  her  dress.  The  assault  was  witnessed  by  several  persons,  and  was  not  de- 
nied, and  on  the  trial  the  shooting  was  admitted,  but  claimed  to  have  been 
done  in  self-defense. 

It  being  thus  conceded  that  the  defendant  shot  and  wounded  the  complain- 
ant, the  only  question  for  tho  jury  was  whether  the  act  was  done  in  self-de- 
fense. If  it  was,  the  defendant  was  entitled  to  an  acquittal,  and  if  it  was 
not,  the  people  were  entitled  to  a  verdict  of  guilty  of  assault  in  the  first  or 
second  degree.  Upon  the  trial  the  defendant  requested  the  court  to  charge 
that  the  jury  can  find  the  defendant  guilty  of  an  assault  in  the  first  degree,  or 
an  attempt  at  assault  in  the  first  degree;  assault  in  the  second  degree,  or  an 
attempt  at  assault  in  thesecond  degree;  assault  in  the  third  d  gree,  or  an  at- 
tempt at  assault  in  the  third  degree.  But  the  request  was  refused,  and  the 
defendant  excepted.  By  seition  <S5  of  the  Penal  Code,  upon  the  trial  of  an  in- 
dictment, the  defendant  may  be  convicted  of  the  crime  charged  therein  or  of  a 
lesser  degree  of  the  same  crime,  or  of  an  attempt  to  coiumit  the  crime  so 
charged,  or  of  an  attempt  to  commit  a  lesser  degree  of  the  same  crime;  but 
an  attempt  to  commit  a  crime  is  an  act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  elfect  its  commission.  Pen.  Code,  §  34.  The  seri- 
ous question  in  ttiis  case  is  presented  by  section  685,  Pen.  Code,  by  which  a 
person  may  l>e  convicted  of  an  attempt  to  commit  a  crime,  although  it  appears 
on  the  trial  that  the  crime  was  consummated,  unless  the  court,  in  its  discre- 
tion, discharges  the  jury,  and  directs  the  defendant  to  be  tried  for  the  crime 
itself.  That  section,  however,  though  somewhat  indefinite,  seems  to  be  ap- 
plicable only  to  a  trial  upon  an  indictment  for  an  attempt  to  commit  a  crime, 
and  not  to  a  trial  upon  an  indictment  for  the  crime  itself,  for,  if  the  indict- 
ment was  for  the  crime  itself,  there  would  be  no  necessity  for  dischar^ring  the 
jury,  and  directing  the  defendant  to  be  tried  for  the  crime,  as  he  would  then 
be  on  trial  tiierefor.  Section  400,  Code  Crim.  Proc.,  is  in  harmony  with  this 
theory,  and  seems  to  have  been  enacted  with  a  view  to  the  provisions  of  sec- 
tion 685,  Pen.  Code.  By  that  section  of  the  Code  of  Criminal  Procedure,  if  it 
appear  by  the  testimony  that  the  facts  proved  constitute  a  crime  of  a  higher 
nature  than  that  charged  in  the  indictment,  the  court  may  direct  the  jury  to 
be  discharged,  and  all  proceedings  on  the  indictment  suspended,  and  may  or- 
der the  defendant  to  be  committed  or  continued  on  or  admitted  to  bail  to 
answer  any  new  indictment  which  may  be  found  against  him  for  the  higher 
offense.  Here  the  defendant  was  indicted  for  the  higher  offense,  and  the 
facts  which  constituted  such  higher  offense  were  admitted,  and  the  defendant 
bad  no  right  to  ask  the  coui*t  to  permit  the  jury  to  convict  her  of  the  lesser 
offense,  if  she  failed  to  justify  her  assault  upon  the  complainant.  Our  con- 
clusion, therefore,  is  that  the  instruction  required  from  the  judge  to  the  jury 
was  properly  refused,  and  the  conviction  should  be  afiSrmed. 

PaATT,  J.,  concurs. 
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CJouKSE  t).  Kbw  York,  L.  E.  &  W.  R.  Co. 
(Supreme  Court,  Qenjeral  Term,  Second  Department.    June  25, 1888.) 

Keoligence — Proximate  and  Remote  Cause. 

Defendant's  train  having  become  uncoupled  through  a  defective  appliance,  a 
brakeman,  while  engaged  m  repairing  the  mishap  in  the  portion  of  the  train  re- 
maining stationary,  was,  bv  the  negligence  of  the  engineer,  backed  upon  by  the 
engine  and  forward  part  of  the  train,  and  killed.  Held,  that  the  proximate  cause 
of  the  accident  was  not  the  defective  appliance,  but  the  negligence  of  a  fellow-serv- 
ant, and  that  defendant  was  not  liable. >    Dtkhan,  J.,  dissenting. 

Appeal  from  circuit  court 

Action  by  personal  representative  against  the  New  York,  Lake  Erie  & 
Western  Railroad  Company,  for  death  of  intestate,  an  employe.  Judgment 
for  defendant,  and  plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dykman,  JJ. 

Barnard,  P.  J.  The  injury  sustained  by  the  phiintiff's  intestate,  which 
caused  his  death,  was  not  to  be  attributed  to  the  defendant.  The  general 
rule  is  that  an  employe  assumes  the  risk  of  the  employment,  and  that  he  has 
no  right  of  action  which  is  based  solely  upon  the  negligence  of  a  oo-employe. 
In  the  present  case  a  train  pulled  apart.  Assuming  that  the  separation  was 
4ue  to  a  defective  appliance  unknown  to  deceased,  the  injury  did  not  result 
from  it.  The  deceased  was  engaged  in  repairing  the  defect  upon  the  portion 
4>f  the  train  which  was  stationary,  and,  while  the  deceased  was  engaged  in 
xemedying  the  defect,  the  engine  and  forward  part  of  the  train  were  driven 
iback  upon  him  by  an  engineer,  and  he  was  killed.  So  far  as  can  be  seen  from 
the  evidence,  the  Ji>lame  is  to  be  solely  attributed  to  the  engineer,  who  backed 
his  part  of  the  train  upon  him  without  due  care.  The  accident  must  be 
established  to  be  the  act  of  the  company,  and  this  is  not  made  out  by  proving 
a  disabled  car  or  train  alone.  The  risk  of  attaching  the  train  in  its  disabled 
condition  was  one  of  the  risks  of  the  employment.  MoCoaker  v.  Railrotui 
C9n  84  N.  Y.  77.    The  judgment  should  therefore  be  affirmed,  with  costs. 

Pratt,  J.,  concurs. 

Dykman,  J.,  (dissenting.)  This  is  an  action  fbr  the  recovery  of  dam;^^ 
for  the  death  of  the  intestate  of  the  plaintiff,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.  The  deceased  man  was  a  brakeman  in  the 
employ  of  the  defendant,  and  had  been  assigned  to  duty  upon  a  freight  train 
running  between  Port  Jervis  and  the  city  of  Newburgh.  While  tlie  deceased 
was  proceeding  in  the  discharge  of  his  duties,  after  the  train  left  the  main 
line  at  Graycoiirt,  on  the  way  to  Newburgh,  it  separated  at  two  different 
points  of  the  train.  The  testimony  on  the  part  of  the  plaintiff  tended  to  show 
timt  tiie  separation  was  caused  by  an  imperfection  in  the  draw-head  of  one  of 
the  cars.  Tl^e  testimony  also  tended  to  show  that,  when  regularly  and  pn>p- 
erly  constructed,  there  is  a  block  of  wood  placed  in  the  back  part  of  the  month 
of  the  draw-heads,  for  the  purpose  of  holding  the  connecting  link  to  its  proper 
place,  and  also  to  prevent  the  link  from  being  forced  back  into  the  narrower 
part  of  tlie  draw-head,  and  rendered  useless.  After  the  train  had  separated, 
it  was  found,  on  examination,  that  one  of  the  coupling  links  had  been  forced 
back  into  the  narrower  part  of  the  draw-head  of  one  of  the  cars  attached  to 
the  train,  and  it  was  necessary  to  drive  or  draw  out  the  link  before  the  train 
could  be  recoupled,  and  proceed  on  its  way.  The  deceased  undertook  to  aid 
the  other  train-men  in  drawing  or  pounding  out  the  link,  when  the  forward 

^In  general,  on  the  subject  of  proximate  and  remote  cause  in  actions  for  negligent 
injuries,  see  Phillips  v.  De  Wald,  (Ga.)  7  S.  £.  Rep.  151',  and  note. 
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part  of  the  train  came  back,  and  he  was  run  over  and  killed.  Upon  the  close 
of  the  testimony  on  the  part  of  the  plaintiff  the  complaint  was  dismissed,  and 
this  is  an  appeal  by  the  plaintiff  from  that  judgment  It  is  to  be  assumed  by 
us  that  all  the  testimony  adduced  by  the  plaintiff  was  true,  and  our  conclusion 
is  that  it  was  sufficient  to  carry  the  case  to  the  jury.  Whether  the  draw-head 
of  the  car  in  question  was  defective  or  out  of  order»  and  whether  such  defect 
was  the  cause  of  the  death  of  the  defendant's  intestate,  were  questions  which* 
should  have  been  sent  to  the  jury  for  deteimination;  and  the  case  is  not  so 
clear  as  to  justify  the  determination  of  the  question  of  negligence  on  the  part 
of  the  defendant  as  a  question  of  law  by  the  trial  court.  The  judgment 
should  therefore  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
-event. 


MuNBO  V.  Smith  et  al. 

(Swprems  Covf%  Special  Term,  New  York  Cownty.    October,  1888.) 

"LrnoLAxr  Fropbbtt— Nambs— *'aLD  Slbcth." 

Plaintiff  published  a  seriee  of  books  by  ''Old  Sleuth,"  and  others,  designated  as 
the  **01d  Sleuth  Library, "  each  book  bearing  a  picture  of  a  detective  in  disgnise, 
purporting  to  represent  '*01d  Sleuth."  HelUy  that,  whUe  defendants,  having  the 
right  to  publish  a  book  by  the  same  author,  may  designate  it  as  ** By  Old  Sleuth," 
they  wUl  be  enjoined  from  using  plaintttPs  picture  of  **01d  Sleuth, "  or  such  an  im- 
itation thereof  as  will  create  a  belief  that  the  book  is  one  of  plaintUPs  series. 

Proceeding  by  George  Munro  to  restrain  Ormund  G.  Smith  and  others 
from  inCringing  on  plaintiff's  right  to  a  certain  device,  whe^by  he  designated 
a  series  of  pubScations. 

Roger  Foster^  for  plaintiff.  0,  H,  Adame  and  A.  X.  SessUma,  for  respond- 
-  ents. 

O'Brien,  J.  The  word  "Sleuth,"  in  ordinary  language,  has  a  defined' 
meaning,  which  in  the  dictionary  is  given  as  *'the  track  of  man  or  beast,  as 
known  by  the  scent. "-  It  appears  that  Mr.  Halsey  used  this  word  in  combi- 
nation with  the  word  '*old"  as  his  pseudonym  in  his  first  stories  which  were 
published  by  the  plaintiff,  under  the  title  of  "Old  Sleuth/'  and  they  were  ac- 
companied by  the  figure  of  a  man  purporting  to  represent  "Old  Sleuth."  Sub- 
rsequently  the  plaintiffs,  in  connection  vdth  other  publications,  applied  the 
name  "  Old  Sleuth"  to  a  series  of  stories.  The  defendants  here  have  produced 
three  books  upon  the  trial,  written  by  Mr.  Halsey,  and  which  on  their  face 
state  that  they  were  so  written  by  the  author'of  "Old  Sleuth,"  and  are  also 
.aeoompanied  by  the  figure  resembling  the  one  originally  placed  upon  the  series 
pnbliahed  by  the  plaintiffs. 

Whatever  rights  the  plaintiffs  derived  from  the  publication  of  the  ^Old 
Sleuth"  library,  it  would  seem  equally  clear  that  Mr.  Halsey,  who  adopted  the 
title  of  "Old  Sleuth"  as  his  nom  de  plume^  had  the  right  subsequently  to  use 
the  same  as  a  writer  of  books.  I  do  not  see,  therefore,  how  a  person,  having 
the  right  to  publish  a  story  written  by  Mr.  Halsey,  would  not  have  the  right 
to  say  that  they  were  written  by  the  author  of  "  Old  Sleuth  "  or  by  "  Old  Sleuth. " 
The  plaintiff,  however,  by  the  establishment  of  a  series  known  as  the  "Old 
Bleuth  Series,"  and  the  invention  of  the  figure  of  an  old  countryman  intended 
to  represent  a  detective  in  disguise,  acquired  the  right  to  designate  his  library 
^r  series  of  publications  by  that  title  and  device,  and  to  that  right  he  is  en- 
titled to  protection;  and  therefore,  while,  as  to  stories  written  by  the  author 
•of  "Old  Sleuth/*  the  description  cannot  be  enjoined,  but  the  manner  or  mode 
in  which  the  name  is  used  can  be  enjoined.  An  inspection  of  the  device  used 
by  the  defendant  to  designate  his  stories  clearly  shows  that  the  intent  of  the 
^defendant  in  adopting  the  style  and  device  that  he  has  adopted  was  to  induce 
the  purchasers  to  believe  that  the  publications  were  part  of  the  series  published 
by  the  plaintiffs.     "The  manner  of  using  the  name  is  all  that  would  be  en- 
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joined,  not  the  simple  use  of  it;  for  every  man  has  the  absolute  right  to  use 
his  own  name  in  his  own  business,  even  though  he  may  thereby  interfere 
with  or  injure  the  business  of  another  person  bearing  the  same  name,  provided 
he  does  not  resort  to  any  artifice  or  oontnvance  for  the  purpose  of  producing 
the  impression  that  the  establishments  are  identical,  or  do  anything  calculated 
.  to  mislead."  Meneely  v.  MeneeHy,  62  N.  Y  431.  "It  is  not  necessary  that 
the  same  figure  or  device  used  or  printed  and  sold  for  use  should  be  a  ffuy 
simile  or  precise  copy  of  the  original  trade-mark,  or  so  close  an  imitation  that 
tlie  two  cannot  be  distinguished  except  by  an  expert,  or,  upon  a  careful  exam- 
ination, by  one  familiar  with  the  genuine  trade-mark.  If  the  false  is  only 
colorably  different  from  the  true;  if  the  resemblance  is  such  as  to  deceive  a 
purchaser  of  ordinary  caution,  or  if  it  is  calculated  to  deceive  the  careless  or 
unwary,  and  thus  injure  the  sale  of  the  goods  of  the  proprietor  of  the  tnide- 
mark,^the  injured  party  is  entitled  to  relief."  Colman  v.  Crump,  70  N.  Y. 
578.  The  form  of  the  title-page  on  the  defendant's  books  is  plainly  an  imitar 
tion  of  the  device  invented  by  the  plaintiff  for  the  designation  of  his  series, 
and  could  have  been  adopted  only  for  the  purpose  of  inducing  purchasers  te 
believe  that  they  were  a  continuation  of  the  plaintiif*s  series,  and  is  such  as 
to  deceive  a  purchaser  of  ordinary  caution,  and  thus  injure  the  business  of  the 
plaintiff  by  inducing  the  public  who  purchase  the  books  to  believe  that  thej 
were  purchasing  the  books  of  the  plat ntifi'.  Judgment  is  ordered  for  plaintiff.. 
Findings  and  judgment  to  be  settled  on  notice. 


MuMRO  t>.  Beadle  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    October,  1888.) 
Literary  Propkrtt— Words— "Sleuth.  " 

The  inlroduction  of  the  word  "  Sleuth  "  in  the  title  of  stories  published  by  defend- 
ants will  not  be  enjoined  because  plaintifF  previously  beran  a  series  called  the  **OId 
Sleuth**  series,  unless  it  appears  that  plaintiff  acquirea  an  exclusive  right  to  use - 
the  word  "Sleuth." 

On  application  for  injunction. 

Roger  Foster,  for  plaintiff.     Roijoland  Cox,  for  respondents. 

Inghaham,  J.  The  only  act  of  the  defendant  complained  of  by  the  plain- 
tiff is  the  introduction  of  the  word  ''Sleuth"  in  the  title  of  certain  stories  pnb* 
lishe<l  by  the  defendant.  There  was  no  attempt  on  the  trial  to  show  that  the- 
defendant  had  used  any  symbol  or  design  invented  by  the  plaintiff  to  design 
nate  his  series,  and  unless  the  plaintiff  can  establish  that  he  has  in  some  way 
acquired  the  exclusive  right  to  use  the  word  ''Sleuth"  in  connection  withi 
stories  of  detectives,  no  right  of  the  plaintiffs  has  been  infringed.  The  word 
"Sleuth"  has  a  well-defined  meaning,  and  is  defined  by  Webster  to  mean  "the 
track  of  man  or  beast,  as  followed  by  the  seent."  It  is  used  in  connection 
with  a  hound  to  indicate  a  hound  that  follow^s  the  track  of  a  human  being  or 
animal,  and  as  applied  to  man  would  have  the  same  meaning.  The  adoptiom 
by  the  plaintiff  of  the  name  of  "Old  Sleuth"  to  designate  the  series  of  books- 
published  by  him  could  hardly  be  said  to  give  to  the  plaintiff  the  exclusive 
right  to  use  the  word  "Sleuth"  in  all  future  publications  of  every  character, 
so  that  the  rest  of  the  world  must  invent  a  new  word  to  express  that  mean- 
ing. That  would  be  the  logical  effect  of  sustaining  the  position  taken  by  the 
plaintiff  in  this  case.  The  titles  adopted  by  the  defendant  in  the  publication 
of  their  books  would  be  perfectly  intelligible  to  any  one  having  no  knowledge 
of  the  use  to  wliich  the  word  had  been  applied  by  the  plaintiff,  and,  assuming 
that  the  plaintiff  had  acquired  a  trade-mark  in  the  words  used  by  him  to  des- 
ignate his  publications,  nothing  proved  in  this  case  would  show  that  the  de- 
fendant has  violated  any  right  that  he  has  acquired.  The  plaintiff  has  there- 
fore failed  to  show  any  cause  of  action  against  the  defendant,  and  the  com- 
plaint must  be  dismissed,  with  costs. 
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First  Nat.  Bank  o.  Mabtin. 
(Supreme  Court,  General  Term^  Fifth  DepartmenA.    Ootobefr  19, 1888.) 

1.   BXBCimOK— SUFPLBMBNTABT  PrOCEBDINGB— ReCEIVBRS— CONYBTA!7CB8  TO. 

Defendant  will  net  be  compelled  to  convey  his  property  to  a  receiver,  in  proceed 
ings  snpplementazyto  an  execution,  when  the  property  is  within  reach  of  plaintiff's 
execution. 
d.  Same— Regbiyebs—Possession  of  Realtt. 

A  debtor  for  whom  a  receiver  has  been  appointed  cannot  be  compelled,  in  sup- 
plementary proceedings,  to  deliver  possession  of  land  to  the  receiver,  though  it  has 
been  sold  under  execution,  and  is  within  the  redemption  period;  Code  Civil  Proc. 
N.  T.  $  d447,  providing  for  the  delivery  of  property  to  the  receiver,  applying  only  to 
personal  property. 

Appeal  from  Ontario  county  court. 

Argued  before  Babkeb.  F.  J.,  and  Haight,  Bradley,  and  Dwianr,  JJ. 

Spencer  Gooding,  for  appellant.    J.  Henry  Metcalfe  for  respondent. 

Haioht,  J.  The  defendant  was  the  owner  of  a  farm  consisting  of  115  acres, 
situate  in  the  town  of  Gorham,  Ontario  county,  N.  Y.,  aud  also  of  a  house 
and  lot  in  the  village  of  Canandaigua,  in  the  same  county.  On  ibe  17lli  day 
of  March,  1888,  the  farm  was  sold  by  the  sheriff  of  Ontario  county  on  two  ex- 
ecutions in  favor  of  Lyman  A.  Brown  against  the  defendant,  and  was  bid 
off  by  M.  B.  Hunger  for  the  amount  of  the  executions,  with  costs  and  expenses 
of  sale,  and  the  sheriff's  ce4ificate  of  sale  was  issued  to  Hunger.  Prior 
thereto,  and  on  the  13th  day  of  February,  18*^8,  the  defendant,  at  the  sugges- 
tion and  upon  tlie  advice  of  Hunger,  conveyed  the  farm  by  quitclaim  deed  to 
one  Charles  W.  Curtiss  for  the  purpose  of  securing  him  as  an  indorser  upon 
the  promissory  note  of  the  defendant;  and,  on  the  19th  day  of  Hatch  there- 
after, Curtiss  and  wife  conveyed,  by  quitclaim  deed,  the  farm  to  Hunger,  who- 
was  the  plaintiff's  president  and  managing  otiScer.  Upon  the  19th  day  of  No- 
vember, 1887,  the  plaintiff  obtained  a  judgment  against  the  defendant  for 
S131*90  damages  and  costs;  and  on  the  20th  day  of  Harch,  1888,  an  execution 
was  issued  thereon  to  the  sheriff  of  Ontario  county,  which  was  returned  un- 
satisfied. Thereafter  an  order  was  obtained  from  the  county  judge  of  Ontario- 
county,  in  proceedings  supplementary  to  execution,  for  the  examination  of 
the  defendant;  and  such  proceedings  were  had  thereon  that  H.  C.  Bemen  waa 
subsequently  appointed  a  receiver  of  the  defendant's  property,  and  the  defend- 
ant  was  directed  to  convey  the  farm  and  house  and  lot  to  such  receiver,  and 
to  deliver  up  to  hini  immediate  possession  thereof.  The  defendant  having  re- 
fused to  execute  such  conveyance,  or  to  deliver  possession,  the  county  judge 
made  an  order  on  the  23d  day  of  Hay,  1888,  adjudging  him  in  contempt  for 
disobeying  the  order  directing  him  to  make  conveyance  and  to  deliver  up  pos- 
session, and  punished  him  for  such  contempt  by  imposing  a  fine,  and  provid- 
ing that  he  be  imprisoned  until  he  complied  with  the  order.  This  appeal  was 
taken  from  lx)th  of  the  last-named  orders. 

These  orders,  we  think,  ought  not  to  stand.  In  the  first  place,  the  proceed- 
ings instituted  are  supplementary  to  the  execution,  and  are  not  intended  to 
take  the  place  of  or  to  be  a  substitute  for  the  execution.  The  judgment  is  a 
lien  upon  the  house  and  lot  in  the  village  of  Canandaigua,  which  has  not  been 
sold.  The  plaintiff  has  the  right  to  sell  these  premises  upon  the  execiuion, 
and  until  it  has  exhausted  its  remeiiy  by  execution  these  proceedings  are  not 
available.  If  the  plaintiff  should  be  permitted  to  procure  the  appointment  of 
a  receiver,  and  thus  vest  the  title  of  the  real  estate  of  the  judgment  debtor  in 
such  receiver,  it  could  be  sold;  and  the  judgment  debtor  deprived  of  the  right 
of  redemption,  which  is  given  to  him  in  case  of  a  sale  by  execution.  It  was 
the  duty,  therefore,  of  the  plaintiff  to  have  caused  the  boude  and  lot  to  be  sold 
on  execution;  thus  exhausting  its  remedy  by  execution  before  resorting  to 
these  proceedings.    This  is  not  a  case  where  the  real  estate  is  located  in  an- 
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Other  state,  and  cannot  be  reached  by  execution.  Bank  v.  Gaynor,  67  How. 
421 ;  Bunn  v.  Daly^  24  Hun,  526.  But  so  much  of  the  order  as  appoints  a  re- 
ceiver is  not  appealed  from,  and  consequently  that  portion  of  the  order  is  not 
before  us  for  review.  Only  so  much  of  the  order  as  directed  the  defendant  to 
make  conveyance  of  his  real  estate,  and  to  deliver  up  possession  thereof  to  the 
receiver,  is  appealed  from.  After  the  remedy  by  execution  is  exhausted,  a 
receiver  may  be  appointed,  and,  when  appointed,  the  property,  both  real  and 
personal,  of  the  judgment  debtor,  is  vested  in  him.  Code  Civil  Froc.  g  2468. 
It  vests  in  him  by  operation  of  law,  and  no  conveyance  is  necessary.  Tinkey 
V.  Langdon,  13  N.  Y.  Wkly.  Dig.  884.  The  receiver  obtains  such  title  as  the 
^latute  gives  him,  and  hejs  entilled  to  no  other.  A  judgment  debtor  may  be 
tlie  owner  of  real  estate  outside  of  the  state,  not  subject  to  our  statutes  or  the 
Jurisdiction  of  our  courts.  In  such  cases,  the  courts,  having  jurisdiction  of 
the  person,  may  compel  conveyance,  and  thus  vest  the  title  in  a  receiver.  But 
such  interests  in  real  estate  as  is  within  the  state  vests  in  the  receiver  without 
•conveyance,  and  may  be  disposed  of  by  him  as  such. 

The  order,  as  we  have  seen,  also  directs  the  defendant  to  surrender  np  im- 
mediate possession  to  the  receiver  of  his  real  estate.  Supplementary  proceed- 
ings are  special  proceedings,  and  are  to  be  strictly  followed,  and  we  are  unable 
to  find  any  authority  in  the  Code  authorizing  this  part  of  the  order.  Section 
2447  provides  that  '*  where  it  appears,  from  the  examination  or  testimony  taken 
in  a  special  proceeding  authorized  by  this  article,  that  the  judgment  debtor 
iiaa  in  his  possL>ssion  or  under  his  control  m«ney  or  other  personal  property 
belonging  to  him,  «  *  *  the  judge  by  whom  the  order  or  warrant  was 
granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion,  and  upon  such 
notice,  given  to  such  person  as  he  deems  just,  or,  without  notice,  tnAke  an  or- 
der directing  the  judgment  debtor  •  ♦  *.  immediately  to  pay  the  money 
-or  to  deliver  the  articles  of  personal  property  ♦  ♦  *  to  the  receiver." 
Nothing,  however,  herein  contained  authbrizes  the  judge  to  direct  him  to  de- 
liver up  the  possession  of  his  real  property.  It  will  be  observed  that  the  di- 
rection is  limited  to  money  or  other  personal  property;  thus  indicating  that  it 
was  not  the  legislative  intent  to  maKe  these  proceedings  a  substitute  for  the 
action  of  ejectment.  This  question  was  disposed  of  by  this  court  in  the  case 
of  Smith  V.  Tozer,  42  Hun,  22,  in  which  it  was  held  that  the  power  of  the 
Judge  to  order  the  delivery  of  property  to  the  receiver,  under  the  Code  of  Civil 
Procedure,  was  limited  to  the  personal  property  of  the  judgment  debtor. 

It  was  contended  on  the  part  of  the  respondent  that,  as  to  the  115-acre  farm, 
the  defendant  was  in  possession,  and  that  it  had  the  right  to  recover  such  pos- 
session in  order  to  obtain  the  rents,  issues,  and  profits  that  would  accrue  from 
it  during  the  15  months  after  its  sale  on  execution;  and  the  csise  of  Parnham 
V.  Campbell,  10  Paige,  598,  is  relied  upon  as  furnishing  such  authority.  That 
-case  holds  that  a  judgment  creditor,  by  filing  a  creditor's  bill  after  the  return  . 
of  an  execution  unsatisfied,  obtains  a  lien  upon  the  rents  and  profits  of  the 
real  estate  of  his  judgment  debtior  which  accrue  during  the  15  months  allowed 
by  law  to  redeem  the  premises  from  a  sale  by  the  sheriff  upon  execution,  and 
that  satisfaction  of  the  judgment  may  be  decreed  out  of  such  rents  and  profits. 
It  is  not  necessary  for  us  to  here  criticise  or  even  dissent  from  this  doctrine* 
although  it  has  been  questioned  in  the  case  of  Dow  v.  Plainer,  16  N.  Y.  562- 
,565.  If  the  farm  was  rented  during  the  fifteen  months  allowed  for  redemp- 
tion, it  is  quite  possible  that  the  receiver  could  reach  such  rents.  If  crops 
were  grown  that  were  subject  to  levy  by  execution,  it  is  possible  that  tbey 
could  be  levied  upon  and  sold ;  but  this  is  a  special  proceeding,  and  is  not  a 
creditors*  bill  prosecuted  in  a  court  of  equity,  and  we  do  not  understand  that 
the  judgment  debtor  could,  by  an  order  of  a  judge  in  these  proceedings,  be 
ousted  of  possession.  Section  1440  provides  that  the  right  and  title  of  the 
judgment  debtor  sold  by  virtue  of  an  execution  is  not  divested  by  the  sale  until 
the  expiration  of  the  period  within  which  it  could  be  redeemed;  and  section 
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1441  providte  that  the  person  entitled  to  the  possession  of  real  property,  sold 
by  virtue  of  an  execution,  may,  during  the  period  of  redemption,  use  and  en- 
joy the  same.  Without  here  considering  the  power  of  a  court,  there  is  no 
provision  which  authorizes  an  order  for  the  delivery  to  a  receiver  of  tlie  pos- 
session of  real  property  by  an  order  of  a  judge  in  these  proceedings.  8mith 
y.  TozeTf  mipra.  As  to  the  house  and  lot,  it  appears  that  it  is  occupied  by  a 
tenant.  It  does  not  appear  that  the  defendant  has  the  power  to  oust  the  ten- 
ant and  surrender  up  possession,  and  he  should  not  be  ordered  to  do  that  which 
it  is  not  in  his  power  to  do.  For  these  reasons  the  orders  appealed  from  should 
be  reversed,  with  1110  costs  and  disbursements.    So  ordered. 

Barker,  F.  J.,  and  Bradlet,  J.,  concurred;  Dwight,  J.»  concurred  in 
result. 


Hurlburt  et  ah  v,  Hurlburt. 
{Supreme  Court,  General  Term,  Fifth  DepartmevU,    October  19, 1888.) 

1.  Witness— pRmLBGED  Communioatioss— Attornbt  and  Client.  ■ 

StAtements  made  to  a  lawyer,  whUe  consulting  him  professionally,  by  one  deoe« 
dent,  in  the  presence  of  the  other,  are  not  privileged  communications;  and  the  at- 
torney may  give  them  in  evidence  in  an  action  between  the  administrators  of  the 
decedents.^ 
9.  Oirrs— Inter  Vivos— Evidbnob—Rbiations  of  Donob  and  Doneb. 

The  declarations  of  decedent  that  his  son  and  wife  were  coming  to  live  with  him. 
and  that  he  should  pay  them  well  for  it,  and  that  he  was  much  attached  to  his  son'a 
wife  and  child,  are  admissible  to  show  that  the  money  in  controversy  was  a  gift 
from  deceased  to  his  son. 
8.  Same. 

Testimony  of  the  donee^s  wife  that  she  oared  for  the  donor's  wife  during  her  last 
Illness,  that  she  did  the  work,  and  was  up  night  and  day  a  good  deal  of  the  time, 
and  received  no  pay,  is  admissible  to  prove  the  gift. 

On  exceptions  from  circuit  court. 

Action  by  Lyman  F.  Hurlburt  and  another,  administrators  of  Charles  Hurl- 
burt, deceased,  against  Ella  Hurlburt,  administratnx  of  Theron  D.  Hurlburt, 
deceased,  for  a  sum  of  money  placed  in  the  hands  of  defendant's  intestate  by 
plaintiff's  intestate,  and  alleged  by  defendant  to  have  been  a  gift.  There  waa 
a  verdict  for  defendant,  and  plaintiff  moved  for  a  new  trial  on  exceptions 
ordered  to  be  heard  at  the  general  term  in  the  first  instance. 

Argued  before  Barkbr,  P.  J.,  and  Haight  and  Bradley,  JJ. 

Charles  McLouth  and  Johii  H.  Camp,  for  plaintiff.  S.  W.  Sawyer  and 
B,  B.  Mclntyre,  for  defendant. 

Haight,  J.  This  action  was  brougtit  to  recover  the  sum  of  86,682,  which 
it  is  claimed  Charles  Hurlburt  in  his  life-time  placed  in  the  hands  of  his  son 
Theron,  as  his  agent,  and  for  his  convenience.  The  defense  was  that  the 
money  was  a  gift  from  the  father  to  his  son.  The  evidence  talc  en  upon  the 
trial  raised  a  question  of  fact  upon  this  issue,  which  whs  submitted  to  the  jury; 
and,  inasmuch  as  this  motion  only  brings  up  for  review  the  exceptions  taken, 
the  verdict  must  be  regarded  as  a  final  determination  of  that  issue. 

It  is  contended,  in  the  first  place,  that  the  testimony  of  David  S.  Aldrich, 
an  attorney,  was  immaterial  and  privileged.  It  appears  that  on  one  occasion 
Charles  Hurlburt  and  his  son  Theron  went  to  Mr.  Aldrich,  and  advised  with 
bim  as  to  the  manner  in  which  Charles  Hurlburt  could  divide  his  farm  be- 
tween his  sons,  as  to  whether  it  would  be  advisable  to  do  it  by  deed  or  will. 
The  evidence  had  but  a  slight  bearing  upon  the  issue,  and  was  not  very  m»« 

> As  to  what  oommunioatlous  by  client  to  attorney  are  privileged  from  being  divulged, 
aee  Kas^man  v.  Kelly,  1  N.  T.  Supp.  866,  and  note;  Grifan  v.  Griffin,  (UL)  17  N.  E.  Rep, 
783,  and  note;  Hick's  Estate  v.  Blanchard,  (Vt.)  15  AU.  Hep.  401. 
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terial.  We  do  not,  however,  regard  it  as  so  immaterial  as  to  make  the  excep- 
tion to  its  admission  unavailable  on  the  motion  for  a  new  trial;  for  it  tended 
to  show,  in  some  measure,  tlie  relation  existing  between  Oliarles  Huiibiirt 
and  his  sons,  and  to  some  extent  disclose  the  intention  of  the  father  in  the 
disposition  of  liis  estatn.  While  the  communications  which  a  client  makes 
to  his  legal  adviser,  for  tlie  purpose  of  professional  aid  or  advice,  are  privileged 
under  the  provisions  of  the  Code,  the  joint  statements  made  by  the  parties,  in 
tlie  presence  and  hearing  of  each  otlier,  to  an  attorney,  are  not  privileged. 
If  Charles  and  Theron  were  both  alive,  and  Charles  was  m*aintaining  this  ac- 
tion against  his  son  Theron  to  recover  back  the  money  in  controversy,  he  could 
not  exclude  the  testimony  of  Aldrich,  upon  the  ground  that  the  statements 
made  to  him  were  confidential,  and  for  the  purpose  of  professional  advice,  for 
the  reason  that  the  statements  were  made  in  the  presence  and  hearing  of  the 
other  party  to  the  action,  and  were  consequently  not  confidential  or  privileged. 
The  fact  that  these  parties  are  now  dead,  and  that  this  action  is  now  main- 
tained by  their  personal  representatives,  does  not  change  the  question  as  to 
the  admissibility  of  the  evidence.  This  question  has  been  already  twice  con- 
sidered in  this  court,  in  the  cases  of  Sherman  v.  Scott,  27  Hun,  ^1-334,  and 
Rosenhurg  v,  Roaenburg,  40  Hun,  91-100.  These  cases  are  in  accord  with 
those  of  Whiting  v.  Barney,  30  N.  Y.  830;  Hebbard  v.  Haughian,  70  N.  Y. 
54;  and  Root  v.  Wright,  84  N.  Y.  72-76. 

In  the  second  place,  it  is  claimed  that  it  was  error  to  admit  the  declarations 
of  the  plaintiff's  intestate  as  to  the  disposition  that  he  had  made  of  his  money, 
etc.  There  were  many  exceptions  taken  to  this  class  of  evidence,  which  we 
shall  consider  together.  It  is  conceded  that  the  admissions  of  the  plaintiff's 
intestate  are  admissible  in  evidence  on  behalf  of  the  adverse  party,  if  they  are 
material  to  the  issue,  or  if  the  circumstances  admitted  are  of  such  a  character 
tlmt  they  would  have  a  just  bearing  upon  the  case.  The  class  of  evidence  ob- 
jected to  were  the  declarations  in  reference  to  the  disposition  that  he  wished 
to  make  in  reference  to  his  farm;  that  Theron  wished  it  divided  evenly  be- 
tween his  brothers;  that  he  did  not  wish  to  take  a  deed  himself  or  to  wrong 
his  brothers;  that  Theron  and  his  wife  were  coming  home  to  live  after 
the  death  of  Charles'  wife;  that  he  should  pay  them  well  for  it;  that  be  ap- 
plauded £Ila,  Theron's  wife;  and  stated  that  he  fairly  worshipped  their  little 
one,  his  grandchild,  etc  It  is  true  that  these  declarations  had  but  a  slight 
bearing  upon  the  question  as  to  whether  he  gave  his  son  the  money  in  con- 
troversy, but  they  do  tend  to  show  the  relation  existing  between  the  parti  s. 
his  feeling  towards  his  son  and  his  family,  his  intention  to  pay  them  for  the 
services  rendered,  etc.,  which  have  a  bearing  upon  the  question  of  whetlier 
or  not  there  was  a  gift.  If  the  father  and  son  had  had  trouble,  and  were 
estranged  from  each  other,  so  as  not  to  be  on  speaking  terms,  can  there  be 
any  doubt  but  that  these  facts  could  be  shown  as  bearing  upon  the  probability 
of  a  g  ft,  and,  if  so,  may  not  the  reverse  be  proved? 

In  the  third  place,  exception  was  taken  to  the  admission  of  the  testimony 
of  the  defendant,  Ella  llurlburt,  to  the  effect  thatsiie  took  care  of  her  mother- 
in-law  during  her  sickness,  did  the  work,  and  was  up  night  and  day  a  good 
deal  of  the  time,  and  tliat  she  was  paid  nothing  for  such  service.  The  only 
effect  of  this  evidence  was  to  show  the  obligation  that  the  fatiier  was  under  to 
his  son  Theron  and  his  family,  and  that  he  had  recognized  these  obligations  in 
the  gift  that  he  had  made;  and,  under  this  theory,  we  think  the  evidence  was 
competent.  Other  exceptions  were  taken  to  the  admission  and  rejection  of 
evidence,  which  we  do  not  deem  it  necessary  to  here  discuss*  as  they  point  to 
no  error. 

The  cliarge  of  the  court  was  severely  criticised  upon  the  argument  of  this 
motion  as  being  unfair  to  the  plaintiffs.  We  have,  however,  examined  tlie 
exceptions  taken  thereto,  and  find  none  upon  which  we  are  willing  to  hold 
that  there  was  such  an  error  as  to  mcdce  a  new  trial  necessary.    The  motion 
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should  therefore  be  denied,  and  judgment  ordered  for  the  defendant  upon^the 
verdict.    So  ordered. 

Barkeei,  p.  J.,  and  Bradlet,  J.,  concurred.    Dwioht,  J.»  not  sitting. 


Eegney  V,  Ovens. 

(Supreme  Cow%  Qeneral  Terrn^  Fifth  DepartmenL    October  19, 1888.) 

Husband  and  Wife— Wife's  Power  to  Contraot. 

A  married  woman,  ordering  some  dre^-ses  for  herself  and  children,  was  asked 
whose  name  should  be  put  down  at  the  head  of  the  list,  and  gave  her  own.  The 
person  employed  knew  she  was  a  married  woman,  living  with  her  husband,  and 
was  not  engaged  in  any  separate  business.  The  husband  was  in  business,  and  bad 
good  credit,  and  had  paid  all  the  bills  previously  contracted  by  his  wife.  Held. 
that  there  was  not  sufficient  evidence  that  the  debt  was  contracted  on  the  special 
promise  of  the  wife  to  bind  her,  the  reasonable  inference  being  that  it  was  on  the 
eredit  of  the  husband. 

Appeal  from  Erie  county  court. 

Action  by  Mary  Kegney  sgainst  Anna  M.  Ovens.  Verdict  for  plaintiff, 
and  defendant  appeals  from  judgment  entered  on  the  verdict,  and  from  an 
order  denying  motion  for  new  trial. 

Argued  before  Barker,  P,  J.,  Haiqht,  BIiadLey,  and  Dwight,  JJ. 

Warren  F.  Miller,  for  appellant.    Simon  Fleischmann,  for  respondent. 

Hatoht,  J.  This  action  was  originally  brought  in  justice  court  to  recover 
pay  for  making  dresses  for  the  defendant  and  her  cldldren,  and  for  the  fur- 
nishing of  the  materials  in  connection  therewith.  The  trial  in  tliat  court  re- 
sulted in  a  judgment  for  the  plaintiff,  and  an  appeal  was  taken  therefrom  to 
the  county  court,  in  which  court  a  new  trial  was  had,  resulting  in  a  verdict 
for  ttie  plaintiff. 

Tiie  plaintiff  is  the  assignee  of  the  claims  in  question,  and  it  appears  that 
the  defendant  was  a  married  woman,  living  with  her  husband,  who  was  en- 
gaged in  business,  and  that  he  paid  all  the  bills  contracted  for  his  family  up 
to  the  time  of  his  failure;  that,  in  November,  1880,  he  failed  in  business,  and 
has  since  been  insolvent.  The  evidence  of  Mrs.  Wechter,  the  plaintiff's  as- 
signor, is  that,  "at  the  time  I  became  acquainted  witli  Mrs.  Ovens,  slie  came 
to  see  me  about  having  some  dresses  made.  8lie  simply  brought  her  goods, 
-and  wanted  to  know  if  I  would  malce  her  dresses,  and  I  told  her,  <  Yes.' 
And  I  asked  lier  what  name  I  would  put  down  at  tlie  head  of  the  list  of  the 
order,  and  she  said,  *  Mrs.  Walter  S.. Ovens.'  I  put  it  down  in  tliat  way.''  It 
furtlier  appeared  that,  from  time  to  time,  bills  were  sent  to  Mrs.  Ovens,  and 
were  by  her  paid;  that,  on  the  24th  day  of  June,  1880,  preceding  tlie failure  of 
Mr.  Ovens,  there  was  a  balance  due  upon  the  account  of  8109.51 ;  that,  after  the 
failure  of  Mr.  Oyens,  a  bill  was  sent  to  the  defendant,  who  stated  tiiat  she 
could  not  pay  the  bill  then,  but  that  just  as  soon  as  she  could  get  any  money 
it  would  be  the  first  of  her  bills  that  she  would  pay.  Mrs.  Wechter  testihed 
that  ''nothing  was  said  when  the  goods  were  ordered  about  paying.  This 
eonversation  about  pay  was  all  afterwards,  when  I  presented  the  bill."  And, 
again,  that  she  knew  she  was  a  married  woman,  and  what  her  husband's 
business  was;  that  nothing  was  said  about  his  credit;  that  she  knew  they 
were  a  family  living  togetlier,  and  nothing  was  said  about  tier  having  any  es- 
tate of  her  own.  The  question  presented  is  as  to  whether  Mrs.  Ovens  is  liable. 
No  question  is  made  but  that  she  ordered  the  dresses;  that  they  were  for  her- 
self and  children;  and  that  there  is  a  balance  owing  tiiereon. 

The  rule  is  that  a  married  woman  cannot  bind  herself  by  contract,  unless 
— FirsU  the  obligation  was  created  by  lier  in  or  about  carrying  on  her  trade 
<a  business;  or,  second,  the  contract  relates  to,  or  is  made  for  the  beneiit  of, 
Iier  separate  estate;  or,  third,  intention  to  charge  the  separate  estate  is  ex- 
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pressed  in  tbe  contract  by  which  the  liability  is  created;  ot^  fourth^  the  debt 
was  created  for  property  purchased  by  her.  Bank  v.  Pruyn,  90  N.  Y.  250. 
In  the  case  of  Tiemeyer  v.  TumquUU  85  N.  Y.  516,  it  appears  that  the  hus- 
band applied  for  credit  in  the  purchase  of  supplies  for  the  family,  but  was  re- 
fused because  he  was  irresponsible,  and  out  of  work.  In  the  emergency  the 
wife  intervened,  and  bought  upon  her  credit,  promising  explicitly,  to  induce- 
the  sale  to  her,  that  she  would  pay  the  debt  out  of  the  proceeds  of  a  policy  of 
insurance  when  it  should  mature,  and  be  paid  to  her.  By  this  means  she 
obtained  credit.  The  property  was  sold  and  delivered  to  her.  It  was  held 
that  she  was  liable  upon  her  promise.  In  the  case  of  Smith  y.  Allen^  1  Lans. 
101-105,  it  was  held  that  ** goods  purchased  by  tbe  wife  upon  credit  for  family 
use  are  the  goods  of  the  husband;  and  the  husband,  and  not  the  wife,  is  liable 
to  pay  for  tliem,  unless  there  is  some  special  agreement  between  the  parties 
by  which  they  are  sold  to  the  wife  upon  her  credit,  and  not  upon  the  credit 
of  the  husband."  In  other  words,  the  common-law  rule  that  a  married  wo- 
man, living  with  her  husband,  is  presumed  to  have  authority  from  him  to  or- 
der such  goods  as  are  ordinarily  required  for  family  use,  is  not  changed  by 
the  statute  regulating  the  rights  and  liabilities  of  married  women.  If  the 
party  dealing  with  the  wife  knows  she  is  a  married  woman,  living  with  her 
husband,  and  the  order  is  of  a  character  to  indicate  that  it  iSvfor  the  benefit 
of  her  husband's  family,  he  is  bound  to  presume  that  she  is  acting  for  her 
husband,  and  cannot  hold  her  personally  liable,  unless  she  expressly  agrees  to- 
become  so.  Flynn  v.  Messenger t  28  Minn.  208, 9  N.  W.  Rep.  759.  The  ques- 
tion is,  therefore,  did  Mrs.  Ovens  agree  to  pay  for  these  goods  when  they 
were  ordered  and  delivered?  Upon  this  point,  as  we  have  seen,  nothing  was 
said  when  the  goods  were  ordered  about  pay,  except  she  was  asked  what  name 
should  be  put  down  at  the  head  of  the  list  of  the  order,  and  she  said,  "Mrs. 
Walter  S.  Ovens."  We  are  of  the  opinion  that  this  was  not  sufficient  to  sus- 
tain the  finding  of  a  special  promise  to  pay  on  her  part.  She  was  not  en- 
gaged in  any  business,  and  the  only  property  that  she  appears  to  have  had 
was  a  piano  and  some  personal  ornaments.  Her  husband,  at  that  time,  was 
engaged  in  business,  having  good  credit,  and  paid  all  of  the  bills  contracted  for 
the  family.  The  plaintiff's  assignor,  Wechter,  knew  that  the  defendant  was 
married,  living  with  her  husband;  that  he  was  engaged  in  business;  that  she 
had  no  estate  of  her  own,  and  was  not  engaged  in  any  separate  business. 
And  the  reasonable  inference  to  be  drawn  from  these  circumstances  is  that 
the  goods  were  delivered  upon  the  faith  and  credit  of  the  defendant's  hus- 
band. In  any  event,  the  defendant  is  not  liable,  unless  the  goods  were  deliv- 
ered to  her  upon  her  special  promise  to  pay,  which  fact  the  evidence  in  this 
case  fails  to  establish.  The  court,  in  its  charge  to  the  jury,  at  the  request  of 
the  defendant's  counsel,  stated  that  it  does  not  appear  from  the  evidence  ttiat 
the  defendant,  at  the  time  of  the  purchase  of  the  goods,  promised  to  pay  for 
them;  that  the  evidence  is  that,  at  the  time  of  the  purchase^  nothing  was  said 
whatever  about  the  pay;  thus  taking  that  question  from  the*  jury,  and  virtu- 
ally holding  that  there  was  no  express  promise  to  pay,  without  which,  under 
the  rule,  as  we  understand  it,  there  can  be  no  recovery.  The  defendant's 
motion  for  a  nonsuit,  or  for  a  dismissal  of  the  complaint,  should  have  been 
granted.  It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered.   So  ordered. 

Babekb,  p.  J.,  Bradley  and  Dwioht^  JJ.,  concurred. 
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Dudley  v.  Brtnckerhoff. 

(Supreme  Cmirt,  General  Term,  Second  Department.    May  U,  1888.) 

▲ppeai/--Fkom  Inferior  CJourto— New  TaiAii— Amount  in  CoNTRovEHsy. 

Where  defendant,  in  a  justice's  court,  pleads  a  set-off,  and  demands  judgment  for 
155,  though  his  bill  of  items  is  only  for  $50,  he  is  entitled  to  a  new  trial,  on  appeal 
to  uie  county  court,  under  Code  Civil  Proc.  §  S06S,  which  provides  that,  where  the 
sum  for  which  judgment  was  demanded  by  either  party  in  his  pleadings  exceeds 
$50,  the  appellant  shall  be  entitled  to  a  new  trial. 

Appeal  from  Dutchess  county  court;  Daniel  W.  Guernsey,  Judge. 

This  action  was  brought  in  justice's  court  by  Alexander  H.  Dudley  against 
Matthew  V.  B.  Brinckerhoff.  On  trial  plaintiff  recovered  jddgment  for 
^48.50,  the  amount  of  his  claim,  and  defendant  appealed  to  the  county  court, 
and  in  his  appeal  df^manded  a  new  trial.  Thereupon  plaintiff  moved  to  dis- 
miss the  appeal,  because  the  judgment  demanded  by  either  party  in  his  plead- 
ings did  not  exceed  the  sum  of  $50.  The  motion  was  denied,  and  on  trial,  at 
the  close  of  plaintiff^s  case,  it  was  dismissed  because  he  had  not  proved  his 
cause  of  action.  Plaintiff  thereupon  appealeil  from  this  judgment,  and  the 
order  refusing  to  dismiss  the  appeal,  to  the  general  term,  and  the  court  de- 
cided that  defendant  was  not  entitled  to  a  new  trial,  because  it  did  not  appear 
from  the  record  that  either  party  demanded  a  judgment  exceeding  $50,  though 
defendant's  bill  of  items  of  set-off  was  for  $50.  Defendant  then  obtained 
from  the  county  court  an  order  for  a  new  trial,  based  on  the  following 
amended  return  of  the  justice:  ** Defendant's  answer.  Defendant  denied  the 
complaint,  and  stated  that  he  had  a  counter-claim  against  plaintiff  for  goods 
and  merchandise  sold  and  delivered  to  plaintiff,  of  the  value  of  fifty-five  dol- 
lars, for  which  he  demands  judgment."  From  this  order  the  plaintiff  ap- 
pealed. Code  Civil  Proc.  §  3068,  relative  to  appeals  from  justices'  courts, 
provides  that,  "where  the  sum  for  which  judgment  was  demanded  by  either 
party  in  his  pleadings  shall  exceed  fifty  dollars,"  the  appellant  is  entitled  to 
a  new  trial. 

H.  H.  Hustis,  for  appellant.     Walter  C,  Anthony,  for  respondent, 

Dtkman,  J.  The  amended  return  of  the  justice  obviated  the  difficulty  we 
found  in  the  case  when  it  was  here  before,  and  the  appellant  was  entitled  to 
a  new  trial  in  the  county  court,  because  the  amount  claimed  in  the  pleading 
exceeded  $50.  It  now  appears  that  the  defendant  demanded  judgment  for 
the  sum  of  $55.  The  cause  was  tried  to  a  finish  of  the  plaintiff's  case  in  the 
county  court,  and  then  his  complaint  was  dismissed. 

Upon  a  full  examination,  we  think  the  testimony  insufficient  to  charge  the 
defendant  with  the  price  of  the  wheat,  and  the  judgment  should  therefore  be 
affirmed,  with  costs.  The  order  appealed  from  should  also  be  affirmed,  with 
•10  costs,  and  disbursements. 


Steves  v.  Weaver. 
{Supreme  Cotwt,  General  Term,  Second  Depa/rtmefnt    June  B5, 1888.) 

PowBBfr— Tbstamsntabt  Powsbs— EXECUTION— Exbcxttobs  Ain)  Administsatobs. 

A  testator  bequeathed  to  his  wife  a  life-estate  in  his  real  property,  and  directed 
that,  if  she  should  deem  the  income  insufQoient  for  her  support,  she  could  designate 
any  portion  of  the  property  for  sale,  and  the  executors,  of  whom  she  was  one, 
should  sell  it,  and  pay  the  proceeds  over  to  her  absolutely  as  her  own.  Held,  that 
the  wife  oould  not  give  a.deed  alone,  but  tihat  the  other  executor  must  Join  in  mak- 
ing the  conveyance. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Barnard,  P.  J.    John  C.  Horton,  by  his  will,  gave  a  life-estate  in  all  his 
real  aud  personal  property  to  his  widow.    If  the  widow  deemed  the  income 
v.2N.Y.8.no.l3— 21 
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insufficient  for  her  comfortable  support,  she  was  empowered  to  designate  anj 
portion  of  the  real  or  personal  estate  for  sale,  and  the  executors  were  directed 
to  sell  the  same,  and  pay  over  the  proceeds  to  the  wife,  to  be  absolutely  her 
own.  The  widow  was  one  executrix,  and  the  defendant  was  the  other. 
After  the  end  of  the  life-estate,  the  testator  divides  the  property  unsold 
among  certain  legatees  named.  The  widow  is  not  given  the  power  to  deter- 
mine the  price  of  the  piece  of  land  designated  by  her  for  sale,  and  therefore 
she  could  not  alone  give  a  deed.  The  other  executor  was  bound  to  see  that 
a  fair  price  was  obtained  for  the  property  in  the  interest  of  the  residuary  leg- 
atees. The  case  is  a  clear  one,  therefore,  where  one  executor  could  not  give 
a  deed.  The  discretion  of  both  executoi*s  was  needed  as  to  the  price  and 
terms  of  Scile.  Wilder  v.  kanney,  95  N.  Y.  7.  The  judgment  should  be  af- 
firmed, with  costs. 

Pratt,  J.,  concurs. 


In  re  Hopkins'  Will. 
(Supreme  Courts  Oeneral  Term^  Second  Department    June  25, 18S8.) 
1.  Wills— Pbobatb—CJompftency  op  Witness— Re-Pbobatb. 

Under  Rev.  St.  N.  Y.  2287,  providing  that,  when  a  will  cannot  bo  proved  with- 
out the  testimony  of  a  witness  who  is  a  devisee,  he  may  testify,  and  the  legacy 
shall  be  void  as  to  him,  probate  of  a  will,  on  the  evidence  of  such  witness,  is  valid, 
and  no  re-probate  is  necessary. 
8.  Same— Qualification  of  Scbbooatb. 

A  surrogate  is  not  disqualified  from  deciding  on  the  probate  of  a  will,  because  of 
a  legacy  therein  to  a  church  of  which  he  is  a  warden,  he  having  no  interest  or  tiUe 
in  the  church  property. 

Appeal  from  surrogate's  court. 

Appeal  from  an  onler  of  the  surrogate  on  petition  to  re-probate  the  will  of 
Louis  S.  Hopkins,  deceased.  The  surrogate  refused  to  re-probate  it.  The 
petitioner  appeals. 

Barnard,  P.  J.  The  wife  of  the  surrogate  was  a  witness  to  the  will,  and 
the  will  gave  a  legacy  to  a  church  of  which  tlie  surrogate  himself  was  a  ves- 
tryman, and  these  reasons  are  assigned  to  revoke  the  probate.  The  present 
petition  consented  to  the  probate  of  the  will,  without  citations  and  immedi- 
ately, with  a  view  to  probate  thereof.  The  value  of  the  gift  to  the  witness 
to  the  will  is  very  trifling,  and  the  petition  consents  that  upon  re- probate  she 
may  be  examined  without  relinquishment  of  the  legacy.  No  re-probate  is 
proper  for  the  reason  assigned.  The  witness  was  sworn,  and  she  cannot  take 
the  candle-sticks.  She  must  be  a  witness,  as  the  will  cannot  be  proved  with- 
out her  testimony,  and  the  \egi\cy  is  void  *'so  far  only  as  concerns  such  wit- 
ness." Bev.  St.  N.  Y.  2287.  The  surrogate  himself  had  no  interest  in  the 
will.  He  was  a  warden  in  a  church  to  which  a  bequest  was  made.  No  ob- 
jection was  made  to  his  sitting  as  probate  judge  on  that  account,  which  seems 
to  be  necessary  under  section  2497  of  the  Code,  but  he  had  no  interest  in  the 
church  fund.  He  was  one  of  several  who  managed  the  temporalities  of  a 
church,  and  had  no  title  whatever  in  its  property,  and  was  not  disqualified. 
I7i  re  Kyers,  72  N.  Y.  1.  The  order  of  the  surrogate  should  therefore  be  af- 
tirmed,  with  costs. 


Peart  v.  Peart  et  al. 
(Supreme  Cov/rt,  General  Term,  Fifth  Department.    October  19,  1888.) 
DowBB— Action  to  Rboovbb— Pleading. 

Under  Code  Civil  Proc.  N.  Y.  §  1597,  providing  that,  in  an  action  fordower,  where 
the  property  is  actually  occupied,  the  occupant  must  be  made  defendant ;  and  aectioa 
1599,  providing  that,  in  an  action  to  recover  dower  in  a  distinct  parcel  of  land,  aU 
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Dersons  in  possession  may  be  made  defendants,  thouffb  tbe^  possess  or  claim  title  to 
different  pontons  in  severalty,— causes  of  action  for  dower  m  two  distinct  parcels  of 
land,  occupied  by  different  persons,  are  separate,  and  should  be  separately  stated 
and  numbered. 
t.  Sams. 

A  oomplaint  in  an  action  for  dower,  which  first  sets  forth  the  provisions  of  the 
will  of  deceased  purporting  to  devise  two  parcels  of  land,  and  afterwards  alleges 
that,  upon  the  death  of  deceased,  the  several  lots  of  land  descended  to  his  heirs  at 
law,  would  be  conflicting  upon  a  showing  that  the  lands  referred  to  in  both  in 
stances  are  the  same,  and  should  be  explained  by  amendment. 

Appeal  from  special  term,  Monroe  county. 

Action  for  dower  by  Miranda  Peart  against  James  Peart  and  others.    Motion 
to  make  oomplaint  more  deGnite  and  certain  denied,  and  defendants  appeal. 
Argued  before  Barker,  P.  J.,  Haight,  Bradley,  and  Dwight,  JJ. 
Waldo  G.  Morse,  for  appellants.     Charles  Chamberlain,  Jr,,  for  respondent. 

Haight,  J.  The  action  is  for  dower.  The  complaint  contains  but  one 
count,  and  alleges  that  the  plaintiff  is  the  widow  of  liichard  Peart,  deceased, 
and  that  he  died  seized  of  two  distinct  parcels  of  real  estate,  situate  in  the 
city  of  Bochester,  describing  it ;  that  she  is  entitled  to  dower  in  such  premises; 
and  that  the  parcel  first  described  is  actually  occupied  by  the  defendants  John 
H.  Foley  and  George  W.  Duncan ;  and  that  the  premises  secondly  descril)ed 
are  actually  occupied  by  the  defendant  Joseph  B.  Peart,  together  with  his 
wife,  the  defendant  Mary  Peart,  and  her  children,  the  infant  defendants  Rich- 
ard Peart,  James  Peart,  Minnie  Peart,  Elizabetli  Peart,  and  Anna  Peart. 
Section  1597  of  the  Code  of  Civil  Procedure  provides  that,  "where  the  property 
in  which  dower  is  claimed  is  actually  occupied,  the  occupant  thereof  must  be 
made  defendant  in  the  action."  Section  1599  provides  that,  *'in  an  action  to 
recover  dower  in  a  distinct  parcel  of  real  property  of  which  the  plaintiflf 'rf  hus- 
band died  seized,  *  *  *  all  the  persons  in  possession  of  or  claiming  title  to 
the  property,  or  any  part  thereof,  may  be  made  defendants,  although  they  pos- 
sess or  claim  title  to  different  portions  thereof  in  severalty. "  It  will  beobserved 
that  the  parcels  of  real  estate  described  are  occupied  by  different  persons,  and. 
under  the  former  section  of  the  Code  quoted,  they  must  be  made  defendants, 
and  tliat  under  the  last  section  quoted,  where  the  action  is  to  recover  dower 
in  a  distinct  parcel,  all  persons  in  possession,  etc.,  may  be  made  defendauts. 
although  they  possess  portions  in  severalty.  In  this  case,  however,  there  are 
two  distinct  parcels  described,  occupied  by  different  persons,  and  we  conse- 
quently conclude  that  the  right  of  action  for  dower  in  each  is  separate,  and 
that  the  causes  of  action  should  be  separately  stated  and  numbered. 

The  complaint,  in  its  firat  clause,  sets  forth  the  provisions  of  the  will  of 
Kichard  Peart,  in  which  he  purports  to  devise  two  parcels  of  real  estate.  In 
the  fourth  clause  of  the  complaint  it  is  alleged  that,  upon  the  death  of  Rich- 
Hrd  Peart,  the  several  lots  of  land  and  premises  descended  to  the  heirs  at  law 
of  the  deceased.  If  the  real  estate  devised  by  the  will  is  the  same  as  that  of 
which  the  complaint  alleges  he  died  seized,  there  are  conflicting  allegations, 
which  should  be  explained  and  made  more  definite  and  certain  by  amendment. 
Again,  the  description  of  the  premises  contained  in  the  third  clause  of  the 
complaint,  especially  the  second  parcel,  does  not  conform  to  the  requirements 
of  sections  1511  and  1606  of  the  Code,  and  should  be  amended.  The  order  ap- 
pealed from  should  \)e  reversed,  and  motion  granted  as  to  the  matters  herein 
designated^  with  ||10  costs  and  disbursements.    So  ordered. 

Barker*  P.  J.,  Bradley  and  Dwight,  JJ.,  concurred. 
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In  re  Wortman. 
{Supreme  Court,  Special  Terniy  Erie  Cov/nty.    July  81, 1888.) 

1.  Officb  and  Offioeb  —  Appointment  —  Civil  Sebticb   Laws  —  Honorablt  Di8- 
ohabobd  soldieb. 

Under  Buffalo  city  charter,  tit.  2,  §  50,  authorizing  the  street  commissioner  to  ap- 
point street  inspectors,  and  naming  them  as  city  officers,  a  street  inspector  is  within 
the  New  York  civil  service  laws  declaring  that  preference  shskll  Ije  given  to  honor- 
ahly  discharged  soldiers  of  the  civil  war  who  are  not  incapacitated. 

55.  Same— OoNSTiTUTioNAi.  Law. 

Laws  N.  Y.  1884,  c.  410,  §  4,  providing  that  honorably  discharged  soldiers  of  the 
dvil  war  shall  be  preferred  for  appointment  in  the  civil  service  of  the  state  and  of 
the  cities,  is  not  violative  of  Const.  N.  Y.  art.  12,  S  li  declaring  that  no  other  oath, 
declaration,  or  test  shall  be  required  as  a  qtualiflcation  for  office  than  that  contained 
in  this  constitution. 

8.  Same— Rights  and  Immunities. 

Nor  does  it  violate  Const.  U.  S.  amend.  14^  S  1,  prohibiting  a  state  to  pass  any  law 
abridging  the  privileges  or  immunities  of  citizens,  or  to  deprive  any  one  of  life,  lib- 
erty, or  property  without  due  process  of  law. 

4.  Same— Mandamus— Petition. 

A  petition  for  rrumdamu8  to  the  city  council  to  appoint  to  office  an  honorably  dis- 
charged soldier  of  the  civil  war,  under  the  civil  service  law,  is  fatally  defective  in 
not  averring  that  the  council  knew  that  he  was  an  honorably  discharged  soldier. 

Application  by  Samuel  W.  Wortman  for  a  mandamus  to  the  common  oonn« 
oil  of  the  city  of  Buffalo  to  appoint  tiie  applicant  to  the  office  of  street  inspector. 

Leroy  Ancb^us  and  A.  C.  Calkins ,  for  applicant.  Wm,  F.  Sheehan  and  W. 
T.  Worthington,  for  respondents. 

Daniels,  J.  The  applicant  shows  by  his  petition  that  the  street  commis- 
sioner of  the  city  of  Buffalo  was  empowered  by  the  common  council  of  the  city 
to  select  13  health  and  street  inspectors  of  the  city  of  Buffalo;  that  under  the 
civil  service  rules  adopted  and  in  force  in  the  city  uf  Buffalo,  the  relator  was 
certified  to  the  street  commissioner  for  one  of  such  appointments,  and  his  se- 
lection for  that  office  was  reported  by  the  commissioner  to  the  common  council 
of  the  city.  By  section  50  of  title  2  of  the  existing  charter  of  the  city,  the 
street  commissioner  was  empowered,  by  and  with  the  advice  and  consent  of 
the  common  council,  to  appoint  the  applicant  with  a  sufficient  number  of  oth- 
ers to  supply  the  offices  as  street  and  health  Inspectors  of  the  city.  The  com- 
mon council,  however,  in  the  action  which  they  took  upon  the  selections  by 
the  street  commissioner  on  tlie  7th  day  of  May,  1888,  declined  to  consent  to 
the  appointment  of  the  applicant,  and  it  "is  to  oblige  the  common  council  to 
give  such  consent  that  this  application  for  the  writ  of  mandamfis  has  been 
made.  *'  And  it  proceeds  upon  the  statement  that  the  applicant  is  " an  honorably 
discharged  Union  soldier  of  the  war  of  the  rebellion,  having  suffered  no  phys- 
ical impairment  incapacitating  him  from  the  full  performance  of  his  duty  as 
such  street  and  health  inspector,  and  having  the  basiness  capacity  necessary 
to  discharge  the  duties  of  that  position,  and  was  so  certified  by  said  civil  serv- 
ice commission  to  said  street  commissioner."  It  is  further  stated  in  the  peti- 
tion *'that  subsequent  to  such  appointment,  and  on  or  about  the  7th  of  May. 
1888,  the  said  Henry  Quinn,  street  commissioner,  communicated  and  trans- 
mitted to  the  common  council  of  the  city  of  Buffalo  his  appointment  of  your 
petitioner  as  health  and  street  inspector. " 

The  application  in  behalf  of  the  petitioner  has  been  made  under  the  author- 
ity of  chapter  464  of  the  Laws  of  1887,  which  has  provided  that  ''in  every 
public  department  and  upon  all  public  works  of  the  state  of  New  York,  and 
of  the  cities,  towns,  and  villages  thereof,  and  also  in  non-competitive  examina- 
tions under  the  civil  service  laws,  rules,  or  regulations  of  the  same,  wherever 
they  apply,  honorably  discharged  Union  soldiers  and  sailors  shall  be  preferred 
for  appointment  and  employment.  Age,  loss  of  limb  or  other  physical  imiiair- 
ment,  which  does  not  in  fact  incapacitate,  shall  not  be  deemed  to  disqualify 
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tlieni,  provided  they  possess  the  business  capacity  necessary  to  discharge  the 
duties  of  the  position  involved/'  This  act  is  an  amendment  of  cliapter  812  of 
the  I^ws  of  1884,  which,  when  that  was  enacted,  applied  only  to  the  public 
works  of  the  state,  but  by  section  4,  c.  410,  Laws  1884»  it  was  provided  tliat ' 
persons  who  had  been  honorably  discharged  from  service  in  the  army  or  navy 
of  the  United  States  in  the  iate  war  should  be  preferred  for  appointment  to 
positions  in  the  civil  service  of  the  state  and  of  the  cities  over  other  persons  • 
of  equal  standing.  And  this  was  further  amended  by  cliapter  29  of  the  Laws 
of  1886,  making  the  enactment  more  clear  and  distinct  in  securing  the  prefer- 
enoe  of  this  class  of  persons  to  appointments,  and  they  haVe  been  framed  with 
such  a  degree  of  clearness,  as  they  are  now  enacted,  as  to  render  them  capable 
of  being  carried  into  efft^ct  according  to  the  fair  understanding  of  the  language 
employed  in  their  enactment.  But  by  way  of  answer  to  the  application  lor 
the  writ  it  has  been  insisted  that  the  inspectors  are  not  officers  of  the  city,  and 
therefore  not  entitled  to  this  preference  under  the  laws.  But  this  objection  is 
answered,  not  only  by  the  duties  and  functions  the  inspectors  may  be  expected 
to  perform  and  exercise,  but  also  by  title  2  of  the  chapter  containing  the  pro- 
Tision  authorizing  their  selection  and  appointment,  which  incl  udes  them  among 
and  as  officers  of  the  city.  It  has  been  further  urged  that  these  acts  do  not 
apply  to  the  office  of  inspector,  for  the  reason  that  the  bond  of  the  commis- 
sioner himself  will  render  him  liable  for  their  delinquencies  or  nqn-perform* 
ance  of  duties.  But  that  appears  to  be  a  mistake,  for,  as  the  bond  has  been 
defined  by  section  16  of  title  2  of  the  cliarter,  it  includes  no  liability  whatever 
for  the  acts  of  these  inspectors. 

A  further  objection  has  been  raised  that  the  laws  themselves  securing  this 
preference  have  been  enacted  in  violation  of  section  1,  art.  12,  of  the  consti- 
tution of  the  state,  declaring  that  no  other  oath,  declaration,  or  test  shall  be 
required  as  a  qualification  for  any  office  or  public  trust  than  that  contained  in 
this  section  of  the  constitution.  But  those  acts  quite  manifestly  ai*e  not 
within  this  prohibitory  clause;  for  no  oath,  declaration,  or  test  whatever  has 
bden  required  by  them  fr«>m  the  pei-sons  to  whom  this  preference  has  been 
soured  by  the  statutes.  The  only  words  of  the  prohibitory  clause  supposed  to 
be  applicable  to  the  case  are  those  forbidding  any  other  test  as  a  qualification 
for  office  or  public  trust.  But  these  statutes  clearly  require  no  test  whatever 
from  the  applicant,  and  the  case,  therefore,  cannot  be  brought  wittiin  the 
meaning  of  this  word.  What  it  was  intended  to  mean  as  it  has  been  em- 
ployed in  the  constitution  is  to  be  ascertained  from  the  preceding  history  of 
the  English  people.  The  government  of  that  people  did  exact  tests  from  per- 
sons appointed  or  selected  for  official  position  beyond  the  oath  required  for  the 
faithful  observance  of  their  duties,  and  those  tests  weroof  the  nature  to  bring 
the  appointee  within  the  established  church  of  the  realm  And  every  person 
incapable  of  subscribing  to  such  tests  was  disqualified  from  holding  the  office 
which  he  would  otherwise  be  entitled  to  hold.  These  tests  were  more  specially 
prescribed  by  an  act  passed  in  the  reign  of  Charles  II.,  directing  all  officers, 
civil  and  military,  to  take  the  oaths  and  make  the  declarations  against  trans- 
substantiation  in  any  of  the  king's  courts  in  Westminster,  or  at  the  quarter 
sessions,  within  six  calendar  months  after  their  admission,  and  also  within 
the  same  time  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the 
usage  of  the  Church  of  England,  in  some  public  church,  immediately  after 
-divine  service  and  sermon,  and  to  deliver  into  court  a  certificate  thereof ,  signed 
by  the  minister  and  church- warden,  and  also  to  prove  the  same  by  two  cred- 
ible witnesses,  upon  a  forfeiture  of  £500  and  disability  to  hold  such  office.  2 
Shars.  Bl.  Comm.  58.  A  similar  prohibition  was  also  inserted  in  the  consti- 
tution of  the  United  States  tliat  declared  tliat  '*no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office  or  public  trust  under  the  United 
Stiites."  And  the  design  of  that  has  in  like  manner  been  considered  to  go  no 
further  than  to  prevent  and  prohiliit  the  tests  prescribed  by  the  statutes  of  the 


Digitized  by  VjOOQIC 


326  KEW   YORK  SUPPLEMENT.  [Sap.Ct. 

kingdom  of  Great  Britain,  and  all  otlier  tests  which  the  ingenuity  of  fiioattcisiD 
might  invent.  2  Story,  Const.  §§  1847-1849.  It  is  quite  clear,  therefore, 
that  this  prohibition  contained  in  the  constitution  of  the  state  In  no  way  inter- 
fered with  the  power  of  the  legislature  to  enact  these  statutes.  Neither  does 
it  deprive  the  legislative  department  of  the  power  of  prescribing  such  qualifi- 
cations for  public  offices  as  will  secure  the  intelligent  and  competent  discharge 
of  their  duties. 

It  has  been  further  objected  by  the  counsel  for  the  city  that  the  laws  are  in 
conflict  with  section  1  of  amend.  14,  Const.  United  States,  prohibiting  the 
state  from  making  or  enforcing  "any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws."  The  ouly 
part  of  this  section  which  by  any  possibility  could  be  relied  upon  by  way  oi 
argument  to  defeat  t'he  application  is  that  contained  in  the  last  branch  of  the 
sentence.  But  neither  of  these  statutes  has  denied  to  any  person  within  the 
jurisdiction  of  the  state  the  equal  protection  of  its  laws.  No  citizen  is  de- 
prived of  any  right  or  privilege  constitutionally  secured  to  him  by  reason  of 
those  laws.  A  preference  only  for  official  employment  has  been  given  to  hon- 
orably discharged  soldiers  and  sailors  as  a  reward  for  meritorious  service  per- 
formed by  them  during  the  war,  by  which  the  Union  was  sustained,  and  the 
rebellion  suppressed.  So  far  as  the  laws  extend,  there  seems  to  be  no  consti- 
tutional objection  against  their  validity;  and  no  officer  or  appointing  power 
— ^as  these  words  have  been  employed  in  the  statutes  of  1886 — has  authority 
to  deny  this  preference  to  the  class  of  persons  who  are  brought  within  the 
provisions  of  these  statutes.  And  where  the  proceeding  may  be  such  as  ar- 
bitrarily to  deny  the  privilege  secured  by  these  statutes  a  mandamus  would 
be  the  appropriate  remedy  to  enforce  the  performance  of  the  duty.  PeopU  v. 
Leonard,  74  N.  Y.  443.  And  authority  for  its  allowance  has  been  secured 
by  sections  2068  and  2070  of  the  Code  of  Civil  Procedure. 

But  a  radical  defect  appetirs  in  the  petition,  preventing  the  success  of  the 
applicant's  motion,  for  it  has  nowhere  been  stated  that  the  fact  that  he  wa& 
an  honorably  discliarged  Union  soldier  of  the  war  of  the  rebellion  bad  been 
brought  to  the  attention  of  the  common  council  before  it  took  its  action  upon 
the  selections  or  appointments  of  the  street  inspectors.  It  has  been  stated  in 
the  petition  that  this  fact  was  brought  to  the  knowledg-e  of  the  commissioner 
himself,  and  it  rightly,  on  that  account,  influenced  his  action.  But  the  peti- 
tion does  not  show  that  knowledge  of  this  fact  was  communicated  to  the  com- 
mon council.  All  that  is  stated  upon  this  subject  is  that  the  commissioner 
communicated  and  transmitted  to  that  body  his  appointment  of  the  petitioner 
^  as  health  and  street  inspector.  This  was  very  far  from  apprising  that  body 
'  of  the  fact  that  he  had  been  selected  and  appointed,  or  was  entitled  to  be,  un> 
der  the  laws  securing  to  him  this  preference  as  a  discharged  Union  soldier. 
Without  notice  of  that  fact  the  common  council  was  authorized  and  empow- 
ered to  proceed  with  the  consideration  of  the  case  precisely  the  same  as  though 
the  fact  itself  did  not  exist,  and  to  reject  his  selection  and  appointment  un* 
der  the  authority  of  the  charter,  rendering  it  dependent  upon  the  advice  and 
consent  of  the  common  council.  On  this  account  the  application  of  the  peti- 
tionei'  must  fail,  and  the  motion  for  the  writ  of  mandamus  will  be  denied. 


BoGERS  «.  City  op  Buffalo  et  al. 
{Supreme  Court,  Special  Term,  Erie  County,    Jtdy  81, 1888.) 

Office  ani>  Officer— Appointment— Civil  Sebviob  Laws — Stkeet  Inspsctobs. 

Under  Buffalo  City  Charter,  tit.  2^  §  50,  authorizing  the  street  oommissioner  to  ap- 
point health  and  street  inspectors,  and  naming  such  Inspectors  as  city  offloers,  a. 
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Street  inspector  is  within  the  New  York  civil  service  laws,  and  an  injanction  to 

restrain  t 

therefor.' 


restrain  payment  for  his  services  will  be  continued  until  the  trial  of  the  action 


On  motion  to  continue  injunction. 

Action  by  Sherman  S.  Bogers,  as  a  citizen  and  tax-pajer  of  the  city  of  Buf- 
falo, against  the  mayor  and  common  council  of  the  city,  to  enjoin  payment 
for  the  services  of  one  Diebold,  a  street  inspector  under  a  temporary  appoint- 
ment by  the  street  commissioner. 

Altny  (&  Keep  and  Ansley  Wilcox,  for  plaintiff.  Wm>  F.  Sfieehan,  for  de- 
fendant Dieboid. 

Daniels,  J.  The  motion  in  this  case  is  to  continue  an  injunction  until  the 
final  hearing  and  decision.  This  injunction  restrains  the  defendants  from 
paying  tlie  defendant  Diebold  as  street  and  health  inspector  of  the  city  for 
services  alleged  to  have  been  rendered  by  him  as  a  temporary  appointee  of  the 
street  commissioner.  It  was  issued  under  allegations  sustained  by  affidavit 
that  he  has  been  appointed  by  the  street  commissioner  to  act  as  a  health  and 
street  inspector  in  violation  of  the  laws  and  regulations  relating  to  the  civil 
service  of  ttie  city;  and  upon  allegation  of  that  matter  of  fact  the  action  was 
brought  under  the  authority  of  chapter  673  of  the  Laws  of  1887,  allowing  tax- 
payers to  prosecute  actions  in  their  names  to  prevent  the  misappropriation  or 
misuse  of  public  funds  or  public  property.  The  application  for  the  injunc- 
tion has  been  resisted  in  part  upon  the  affirmation  that  tlie  inspector  was  not 
an  officer  of  the  city,  but  was  either  a  laborer,  or  workman,  or  the  subordinate 
of  an  officer  for  wliose  errors  the  superior  officer  was  financially  responsible, 
and  accordingly  was  relieved  from  tlie  observance  of  the  laws  relating  to  the 
civil  service.  But  it  is  quite  apparent  from  the  bond  or  undertaking  the  street 
commissioner  is  obliged  to  enter  into,  that  he  will  not  be  financi^Iy  respon- 
sible under  it  for  any  fault  or  failure  of  the  inspector.  What  section  16  of 
title  2  of  the  charter  of  the  city  of  Buffalo  has  required  is  that  the  street  com- 
missioner shall  execute  and  tile  with  the  city  clerk  a  l)ond  or  undertaking  to 
the  city,  with  sureties,  in  such  sum  as  shall  be  fixed  by  the  ordinance,  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his  ofiice,  and  for  the  ac- 
counting for  and  payment  to  the  treasurer  of  all  moneys  belonging  to  the  city 
received  by  him.  The  inspector,  as  a  subordinate,  does  not  appear  to  be  au- 
thorized to  receive  any  moneys  whatever  belonging  to  the  city  or  intended  to 
pass  into  the  hands  of  the  commissioner.  Neither  does  the  bond,  by  the  lan- 
guage of  the  statute,  include  the  duties  required  to  be  performed  or  the  au- 
thority to  be  exercised  by  the  inspector.  They  have  not  been  defined  by  the 
charter  of  the  city,  and  not  minutely  by  the  ordinances;  but  in  neither,  nor  in 
the  duties  ordinarily  expected  from  persons  employed  in  this  manner,  has  it 
been  made  to  appear  that  the  bond  of  the  street  commissioner  can  by  any  pos- 
sibility be  made  liable  for  the  acts  or  conduct  of  the  inspector  in  the  course  of 
the  discharge  of  his  duties.  That  the  inspector  is  not  a  laborer  or  workman 
within  the  designations  contained  in  section  7,  c.  354,  Laws  1883,  seems  to 
be  reasonably  clear.  And  this  title  of  the  charter  of  the  city  fully  sustains 
this  construction,  for  while  by  section  50  of  title  2  of  the  charier  the  street 
commissioner  has  been  empowered  to  appoint  inspectors  of  healtli  and  streets, 
that  title  has  also  included  them  among  the  officers  of  the  city.  Tlie  title  is 
devoted  to  the  officers  of  the  city  of  Buffalo,  and  no  other  subject;  and  by  pro- 
viding for  and  including  health  and  street  inspectors  within  the  title,  it  was 
clearly  the  judgment  of  the  legislature  that  they  would  be  officers  of  the  city 
of  Buffalo.  And  as  such,  under  section  8,  c.  354,  Laws  1883,  and  chapter  410, 
Laws  1884,  they  are  within  the  rules  and  regulations  of  the  civil  service  of 
the  city  as  they  have  been  prescribed  and  promulgated  under  the  authority  of 
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these  laws.  And  it  consequently  follows  that,  as  Diebold  was  not  entitled 
under  this  authority  to  be  appointed  or  retained  in  the  service  of  the  street 
commissioner  as  a  temporary  appointee,  that  this  appointment  was  illegal,  and 
that  the  authorities  of  the  city  have  no  power  or  right  to  appropriate  its  moneys 
to  the  payment  of  services  rendered  in  pursuance  of  that  illegal  appointment. 
The  injunction  accordingly  must  be  continued  during  the  pendency  of  the 
action,  and  the  costs  of  the  motion  allowed  to  abide  the  event  of  trial. 


Mkrghants'  Bank  of  Rochester  et  ah  v.  Thalheimer  et  ah 
{Supreme  Courty  Oeneral  Term,  Fifth  Depa/rtmenL    October  19, 1888.) 

1.  Fraudulent  CoirvBTAJftcEs — Parent  to  Child— Consideration. 

A  father  who  was  engaged  in  buying  notes  and  mortgages,  and  loaning  money, 
conveyed  land  to  his  son,  receiving  nroYn  him,  in  consideration  therefor,  notes  which 
his  son  held  against  him  to  the  amount  of  about  the  value  of  the  land.  The  undis- 
puted testimony  of  both,  that  the  notes  were  given  for  money  loaned  by  the  son  to 
the  father,  was  corroborated  by  a  letter  from  the  son  to  the  lather,  stating  that  he 
sent  certain  sums  of  money,  which  his  father  would  have  to  guaranty  to  him.  This 
money  did  not  appear  to  have  been  loaned  in  the  name  of  tae  son,  and  some  of  it 
appeared  to  have  been  invested  in  land  in  the  father's  name.  Held  that,  though 
there  were  discrepancies  between  the  father  and  son  as  to  dates,  a  finding  that 
there  was  no  consideration  for  the  conveyance  was  error.  ^ 

3.  Same — Intent  of  Grantee. 

The  voluntary  asslspiment  by  a  father  to  his  son  of  a  cause  of  action,  wMcti  the 
son  does  not  accept,  does  not  charge  the  latter  with  any  inference  pf  fraud. 

8.  Same. 

Evidence  that  the  son  was  liable  for  the  father  on  a  note  to  his  mother,  and  that 
at  the  time  of  the  conveyance  the  son  had,  at  the  father^ s  request,  delivered  cer- 
tain promissory  notes  to  his  mother,  and  that  some  of  them  had  been  paid,  shouM 
be  admitted,  as  bearing  on  the  son's  good  faith.* 

Appeal  from  special  term,  Monroe  county. 

Action  by  Merchants'  Bank  of  Rochester  and  others  against  Ignatz  Thai- 
hf'imer,  and  Yette  Thalheimer,  his  wife,  and  William  Thalheimer,  their  son, 
to  set  aside  conveyances,  an  assignment,  and  a  judgment  for  fraud.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 

Argued  before  Haight,  BiiADLEr,  and  Dwight,  J  J. 

J,  <&  L.  Van  VooihU,  for  appellants.  William  H,  Cogstoell,  for  respond- 
ents. 

Haight,  J.  This  action  was  brought  by  the  plaintlflPs,  as  judgment  cred- 
itors of  the  defendant  Ignatz  Thalheimer.  to  set  aside  certain  conveyances  of 
real  estate  made  to  his  son  William  Thalheimer,  as  being  in  fraud  of  the  rights 
of  creditors;  also  an  assignment  of  a  certain  cause  of  action  which  the  defend- 
ant Ignatz  Thalheimer  had  against  the  firm  of  Hays  &  Thalheimer;  also  a 
judgment  in  favor  of  Yette  Thalheimer  against  the  defendant  Ignatz  Thal- 
heimer. It  appears  that  the  defendant  Ignatz  Thalheimer  had  indorsed  for 
the  firm  of  Hays  &  Thalheimer  to  the  amount  of  ;$12,000»  and  had  also  loaned 
that  firm  about  $15,000;  that  on  the  7th  day  of  July,  1884,  he  learned  that 
the  firm  was  insolvent.  He  thereupon  brought  an  action  against  Hays  & 
Thalheimer,  in  which  he  procured  an  attachment  to  be  levied  upon  the  goods 
of  that  firm.  He  also  conveyed  to  his  son  William  Thalheimer  the  real  es- 
tate in  question,  and  executed  an  assignment  to  William  of  his  claim  against 

'That  transactions  between  relatives,  whereby  creditors  of  one  may  lose  their  clafnuk 
will  be  closely  scrutinized,  see  Bartlett  v.  Cheesbrough,  (Neb.)  37  N.  W.  Rep.  652,  and 
note;  Marshall  v.  Strange,  (Ky.)  9  S.  W.  Rep.  250,  and  note;  Wylle  v.  Posey,  (Tex.)  Id. 
h7,  and  note. 

'''On  the  subject  of  good  faith  and  knowledge  on  the  part  of  the  grantee,  in  actions  to 
set  aside  conveyances  as  fraudulent,  see  Halverson  v.  Brown,  (Iowa,)  38  N.  W.  Rep. 
12;i,  and  note;  Loos  v.  Wilkinson,  (N.  Y.)  1»  N.  E.  Rep.  99;  Insurance  Co.  v.  Lent, 
(Iowa,)  yy  N.  W.  Rep.  826,  and  note. 
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Hays  &  Thalheimer;  but' the  court  has  found  that  the  assignment  of  this 
claim  was  not  accepted  by  William,  and  that  he  never  made  any  claim  there- 
under. The  court  further  found,  as  facts,  that  there  was  no  consideration 
paid  by  William  Thalheimer,  or  by  any  one  in  his  behalf,  to  Ignatz  Thal- 
lieimer,  for  the  conveyance  of  the  real  estate,  and  tliat  the  same  was  entirely 
without  consideration,  except  as  stated  in  the  decision.  The  court  further 
finds  that,  at  the  time  of  receiving  the  conveyances,  William  Thalheimer 
liad  in  his  possession  three  notes  given  to  him  by  Ignatz  Thalheimer, — one  of 
which  was  dated  on  the  12th  day  of  November,  1879,  and  was  for  1^2,500;  an- 
other of  which  was  dated  on  the  15th  day  of  January,  1880,  and  was  for 
^,000;  and  another  of  which  was  dated  on  the  19th  day  of  April,  1881,  for 
83,000;  but  that  in  fact  there  was  nothing  due  from  Ignatz  to  William  upon 
such  notes.  Exceptions  were  t^ken  to  the  findings  that  there  waz*  no  con* 
aideration  paid  by  William  for  the  real  estate,  and  that  there  was  nothing  due 
upon  these  notes. 

These  exceptions  present  the  serious  questions  for  consideration  upon  this 
.'ippeal.  The  amount  of  these  notes,  with  the  interest  accrued  thereon  at  the 
time  of  the  conveyance  of  the  real  estate  to  William,  was  $10,605.76.  It  was 
stipulated  upon  the  trial  that  the  value  of  the  real  estate  conveyed  was  $11,- 
000.  It  appears  from  the  evidence  that  WilJiam  was  a  prosperous  business 
man,  residing  in  Louisville,  Ky.;  that  his  father,  Ignatz  Thalheimer,  resided 
in  the  city  of  liochester,  and  was  engaged  in  buying  notes  and  mortgages, 
and  loaning  money.  The  plaintiff  introduced  in  evidence  the  testimony  of 
Ignatz  Thalheimer,  taken  before  u  referee,  in  wliich  he  testified  that  at  the 
time  of  the  conveyance  he  owed  his  son  William  on  the  three  notes  $8,500, 
besides  the  interest;  that  one  of  the  notes  was  given  in  1879;  he  believed  one 
was  given  in  1880,  and  one  in  1«81;  that  these  notes  were  given  up  to  him  by 
his  son  William  when  he  executed  and  delivered  the  conveyances  of  the  real 
estate  in  question.  These  notes  were,  at  the  request  of  the  plaintiff,  produced 
in  court  by  the  witness,  and  the  notes  were  by  the  plaintiff  put  in  evidence, 
and  are  of  the  dates  and  amounts  found  by  the  court.  Each  of  the  notes  was 
signed  by  the  defendant  Ignatz  Thalheimer.  The  witness  further  testified 
that  each  of  the  notes  was  given  for  money  loaned  to  him  by  his  son  William ; 
that  his  son  sent  him  the  money  from  time  to  time  to  loan  for  him.  The  de» 
fendant  William  testified,  in  substance,  that  he  advanced  money  to  his  father 
from  time  to  time  to  invest;  that  he  had  an  agreement  with  him  that  he  was 
t^  be  liable  to  him  for  the  money  so  advanced;  that  he  sent  the  money  to  him 
for  which  the  notes  were  given,  etc.  This  evidence  is  undisputed.  It  is 
corroborated  by  some  of  the  exhibits,  especially  that  of  No.  1,  which  is  a  let- 
ter dated  Richmond,  Ky.,  January  10,  1878,  and  is  a  letter  from  William  to 
Iiis  father,  in  which  he  states  that  he  sends  him  by  bearer  $1,000,  which,  with 
the  other  $1,200,  makes  now  $2,200;  and  states  that  his  father  would  have 
to  guaranty  this  to  him;  that  he  could  not  let  it  go  under  any  other  consider- 
ation. It  appears  to  us  that  under  this  evidence  the  trial  court  eiTed  in  find- 
ing that  there  was  no  consideration  for  the  deeds,  and  that  there  was  in  fact 
nothing  due  upon  the  notes.  The  learned  judge,  in  his  opinion,  states  that  it 
was  not  clear  just  when  the  money  was  advanced  by  William  to  his  father; 
and  tlien  comments  upon  the  discrepancy  in  the  testimony  of  Ignatz  and  Wil^ 
iam  as  to  the  dates.  Hut  it  does  not  appear  to  us  that  this  should  be  con- 
clusive. They  each  testified  that  the  money  was  sent  from  time  to  time. 
True,  they  differed  somewhat  as  to  dates;  for  each  relies  upon  his  recollec- 
tion»  and,  after  the  lapse  of  so  many  years,  it  is  not  strange  that  theii  recol- 
lection in  reference  to  dates  should  vary.  Indeed,  had  they  agreed  perfectly, 
there  might  be  ground  for  suspicion  that  they  had  concocted  a  story  to  aid 
them  in  defrauding  creditors.*  The  court  further  proceeds  to  state  that  the 
purpose  for  which  the  money  was  advanced  was  to  lend  it  for  William,  and 
thai  it  was  not  a  loan  to  Ignatz,  and  the  fact  that  Ignatz  received  money  to' 
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lend  for  William  did  not  make  him  liable  to  repay  the  money;  that  under  the 
evidence  of  William  his  father  was  to  guaranty  the  loans  which  he  made, 
and  that  it  was  a  sufficient  answer  to  this  to  say  that  such  an  agreement 
would  be  valid  only  if  in  writing;  that  the  liability  was  not  made  out,  be- 
cause,  if  there  was  a  guaranty,  the  guarantor  is  liable  upon  it  only  upon  de- 
fault of  the  principal  debtor,  etc.  In  this  view  we  think  the  learned  trial 
court  has  overlooked  the  fact  that  Ignatz,  on  receiving  the  money,  made  and 
de]ive|ed  to  his  son  promissory  notes  therefor.  The  notes  made  liim  liable  to 
the  son  for  the  money  loaned,  with  the  Interest  that  should  accrue  thereon. 
It  is  true  that  William  stated  in  his  letter  that  his  father  would  have  to  guar- 
anty the  money  sent  to  him;  that  he  could  not  let  it  go  under  other  consider, 
ations.  But  what  did  he  mean  by  this  further  than  that  he  should  look  to 
his  father  for  the  money  sent  him  ?  The  mraey  dof>s  not  "appear  to  have  been 
loaned  out  by  the  father  in  the  name  of  his  son.  On  the  contrary,  it  appears 
that,  as  to  some  of  it,  he  invested  it  in  real  estate,  taking  the  title  in  his  own 
name.  It  consequently  appears  to  us  that  he  was  liable  upon  the  notes  as 
maker,  and  that  the  question  in  reference  to  the  liability  of  a  guarantor  is  not 
involved  in  the  case. 

It  is  contended  that  the  assignment  by  Ignatz  to  William  of  the  cause  of 
action  against  Hays  &  Thalheimer,  for  about  615,000,  indicates  a  fraudulent 
intent  on  the  part  of  Ignatz.  Had  this  claim  been  valid  for  that  amount,  its 
transfer,  in  connection  with  the  real  estate,  would  have  vested  in  William 
property  to  the  value  of  about  $26,000,  which  would  be  largely  in  excess  of 
any  claim  which  he  had  against  his  father;  and  it  would  tend  to  show  an  in- 
tention to  hinder  and  delay  the  creditors  of  Ignatz;  and,  had  William  become 
a  party  to  this,  the  cause  of  action  might  have  been  made  out.  But  the  court 
has  found  that  William  did  not  accept  the  transfer  of  this  claim,  and  conse- 
quently no  inference  of  fraud  by  reason  of  its  transfer  can  exist,  so  far  as 
William  is  concerned.  If  Ignatz  actually  owed  his  son  William  810,605.76 
upon  these  notes,  William  had  the  right  to  collect  that  sum;  and  the  payment 
of  him  in  money,  or  the  transfer  to  him  of  property  of  that  value,  would  not 
be  in  fraud  of  the  rights  of  other  creditors. 

Upon  the  trial  the  defendant  William  offered  in  evidence  a  note  executed 
by  Ignatz  Thalheimer  to  Yette  Thalheimer  for  $3,000,  together  with  the  bond 
executed  by  Ignatz  to  William.  These  papers  were  objected  to  by  the  plain- 
tiff, and  the  counsel  for  the  defendant  offered  to  show  that  William  was  liable 
on  his  father's  note  to  Yette  Thalheimer  for  $3,000;  that  his  father  was 
obliged  to  make  him  good  for  that  liability  by  the  bond;  that  the  payments 
made  by  the  witness  to  her  were  made  in  good  faith,  upon  these  instruments, 
at  his  father^s  request.  The  objection  of  the  plaintiff  was  sustained,  the  evi- 
dence was  excluded,  and  the  defendants  excepted.  At  the  time  of  the  convey- 
ance of  the  real  estate  in  question  it  appears  that  William  delivered  to  his 
mother  10  promissory  notes,  of  $200  each;  that  4  of  them  have  since  been 
paid.  It  appears  that  the  amount  of  the  principal  and  interest  due  upon  the 
notes  was  something  less  than  the  value  of  the  real  estate  conveyed;  and  it 
appears  to  us  that  the  defendant  William  had  the  right  to  show  that  he  had 
paid  this  difference.  If  he  could  have  shown  that  Ignatz  was  owing  Yette; 
that  William  was  liable  to  Yette  for  the  amount,  and  that  he  held  the  bond  of 
his  father  as  security;  and  that  the  10  $200  notes  were  delivered  to  her  by  the 
direction  of  his  father,  and  a  part  of  them  had  been  paid,— it  was  important 
evidence,  as  bearing  upon  his  good  faith,  and  as  to  whether  he  had  paid  full 
value  for  the  real  estate  conveyed  to  him. 

The  trial  court  held  that  the  judgment  of  Yette  Thalheimer,  recovered 
against  Ignatz  Thalheimer,  for  $8,266.25,  was  void  as  against  the  creditors  of 
Ignatz.  The  plaintiffs,  however,  have  a  right  to  attack  this  judgment  only 
upon  the  theory  that  it  is  an  apparent  lien  upon  the  real  estate  of  Ignatz,  It 
is  not  a  lien  upon  the  real  estate  if  the  conveyances  to  William  are  valid.    It 
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18  only  in  event  that  the  conveyances  to  William  should  be  adjudged  invalid 
that  it  becomes  necessary  to  determine  whether  this  judgment  creates  a  valid 
lien  upon  the  real  estate.  We  therefore  do  not,  at  this  time,  regard  it  neces* 
sary  to  consider  that  question.  We  do  not  hold  that  the  evidence  did  not  war- 
rant the  conclusion  that  the  conveyances  to  William  were  fraudulent  as  against 
the  creditors  of  Ignatz  Thalheimer;  but,  independently  of  the  finding  upon 
the  question  of  consideration,  effect  cannot,  on  this  review,  be  given  to  soch 
conclusion,  as  it  is  not  seen  that  it  whs  not  influenced  to  some  extent  by  the 
finding  upon  that  question.  The  judgment  should  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  final  award  of  costs.    So  ordered. 

Bradlet  and  Dwioht,  JJ.,  concurred. 


Citizen's  Nat.  Bane  of  Hoknellsville  v,  Biddell  et  at. 
{Supreme  CaUrt,  General  Term,  Fifth  Department    October  19, 1888.) 

1.  Fraudulent  Ck>NVBTJLNCE8— Goksidehation— Evidbncb. 

In  an  action  to  set  aside  a  conveyance  as  fraudulent,  it  appeared  that  the  grantor 
and  grantee  were  brothers  and  partners  in  business,  and,  with  two  others,  owned 
land,  an  undivided  fourth  being  conveyed  to  each.  The  grantee  testified  that  they 
were  not  partners  in  the  land,  which  was  the  understanding  of  one  of  the  co-owners, 
while  that  of  the  other  was  to  the  contrary.  The  land  was  sold,  and  the  proceeds 
deposited  partly  in  the  firm  name  and  partlv  in  that  of  the  grantee,  and  checked 
out  by  the  grantor,  upon  the  agreement,  as  the  grantee  testified,  to  repay  him  his 
share,  with  interest,  on  demand.  The  grantor  used  the  money  in  a  hotel  business 
in  another  state,  the  title  to  which,  as  well  as  the  register  and  insurance,  were  in  his 
individual  name.  All  the  hotel  business  was  transacted  in  the  grantor's  name,  and, 
while  there  wato  evidence  of  admissions  by  the  grantee  that  he  was  interested  in  it, 
he  denied  it,  and  denied  making  the  admissions.  The  conveyance  was  made  in  con- 
sideration of  the  money  loaned.  Held,  that  the  land  was  not  the  firm's  property, 
and  that  the  grantor  owed  the  grantee  for  his  share  of  the  proceeds  so  used. 

2.  Same— Iksolvenct — ^Fraudulent  Transfers. 

An  insolvent  debtor  may  transfer  property  to  a  creditor  to  pay  a  debt  justly  due, 
and  such  transfer  is  not  void  as  to  other  creditors.^ 

Appeal  from  special  term,  Steuben  county. 

Action  by  the  Citizen's  National  Bank  of  Komellsville,  N*.  Y.,  against  Le- 
roy  Hidden,  and  Mary  E.  Biddell,  administratrix  of  the  estate  of  George  Bid- 
dcdl,  deceased,  to  set  aside  conveyances  made  by  Creorge  Riddell  in  his  life- 
time to  Leroy  Biddell  as  fraudulent.  Judgment  for  defendants.  PlaintifT 
appeals. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  D wight,  JJ. 

Beard  cfe  Qriffin,  for  appellant.  BU  Soule  and  De  Meroille  Page^  for  re- 
sj>ondeDt8. 

Haioht,  J.  This  action  was  brought  by  the  plaintiff  as  Judgment  creditor 
of  George  Biddell  to  have  certain  conveyances,  assignments,  and  transfers  of 
property  by  George  Biddell  to  Leroy  Riddell  adjudged  to  be  fraudulent  and 
void  as  against  the  creditors  of  George  Biddell.  The  answer  is,  in  substance, 
on  the  part  of  Leroy  Biddell,  that  the  conveyances,  assignments,  and  transfers 
were  made  and  accepted  by  him  in  good  faith  for  the  purpose  of  paying  debts 
actually  owing  to  him  by  George  Biddell.  It  appears  from  the  evidence  that 
George  and  Leroy  Biddell  were  brothers,  and  in  the  month  of  January.  1864, 
they  entered  into  a  copartnership  for  the  practice  of  medicine,  which  copart- 
nership continued  down  into  the  year  1884;  that  the  firm  name  was  George 
Biddell  &  Co.,  and  from  time  to  time  they  engaged  in  other  business  than  the 
practice  of  medicine:  that  in  the  month  of  August,  1883,  George  Biddell 
had  become  liable  on  paper  indorsed  for  one  A.  B.  Vorhis  to  the  amount 

^  As  to  when  conveyances  by  insolvents  will  be  held  fraudulent  as  to  creditors,  see 
Burfaans  v.  Kelly,  ante,  175,  and  note;  Neal  v.  Foster,  86  Fed.  Rep.  29,  and  note. 
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of  about  $20,000;  that  Yorhia  had  become  insolvent,  and  thereafter,  and  in 
September,  1883,  made  an  assignment  for  the  benefit  of  his  creditors,  and  it 
was  then  ascertained  that  George  would  be  liable  upon  the  paper  indorsed  by 
him  to  the  amount  of  nearly  $20,000;  that  thereafter  George  Kiddell  sold,  as- 
signed, and  transferred  to  the  defendant  Leroy  Biddell  all  of  the  assets  of  the 
firm  upon  the  agreement  that  Leroy  Kiddell  would  convert  the  same  into 
money,  and  pay  the  debts  of  the  firm,  so  far  as  the  assets  were  sufficient  to 
pay  such  debts.  It  also  appears  that  at  that  time  the  firm  was  indebted  to 
various  persons  in  the  amount  of  about  $15,000;  that  the  nominal  value  of 
the  assets  was  about  the  sum  of  $18,000,  but  the  actual  value  was  much  less 
than  that  sum,  the  exact  amount  of  which  does  not  appear.  It  further  ap- 
peared from  the  evidence  that  George  Riddell  also  conveyed  to  Leroy  Kiddell 
several  parcels  of  real  estate,  and  assigned  and  ttransferred  to  him  several 
bonds  and  mortgages  and  promissory  notes.  The  trial  court  has  found  that 
these  conveyances  and  transfers  were  made  by  George  and  received  by  Leroy 
Kiddell  for  the  sole  and  only  purpose  of  receiving  payment  of  a  debt  which 
was  then  due  to  him  from  George  Kiddell,  and  that  he  had  no  intent  to  hin- 
der, delay,  and  defraud  any  other  creditors  of  George  Kiddell.  It  appears  that 
in  the  year  1867  George  Kiddell  and  Leroy  Kiddell,  with  Lucius  A.  Waldo  and 
I^renzo  Davison,  became  the  owners  of  a  large  tract  of  timber  land  situated 
in  one  of  the  western  states;  that  this  land  was  sold  out  under  contract,  and 
the  money  derived  from  such  sale  was  remitted  to  George  Kiddell,  who  paid 
Waldo  and  Davison  their  portion  thereof,  and  the  balance,  or  some  portion 
thereof,  was  deposited  in  a  bank  to  the  credit  of  the  firm  of  George  Kiddell  & 
Co. ,  and  some  portion  of  it  was  deposited  in  the  Canisteo  Bank  to  the  credit 
of  Leroy  Kiddell.  It  further  appears,  however,  that  the  money  so  deposited 
to  the  credit  of  George  Kiddell  &  Co.,  and  to  the  account  of  Leroy  Kiddell  was 
checked  out  by  checks  of  the  firm  drawn  by  George  Kiddell,  and  was  used  by 
him  in  the  Bradford  business,  of  which  we  shall  have  occasion  to  speak  fur- 
ther on.  It  is  contended  on  the  part  of  the  defendants  that  the  amount  of 
money  collected  by  George  Kiddell  upon  the  sale  of  the  western  land  belong- 
ing to  Leroy  Kiddell  was  the  sum  of  $15,091.19;  that  it  was  checked  out  of 
the  bank  by  George  Kiddell  upon  an  understanding  or  agreement  with  Leroy 
Kiddell  that  George  might  have  it  to  use  in  his  business  upon  paying  interest 
thereon,  and  at  the  time  of  the  conveyances  and  transfers  in  question  the 
amount,  with  the  interest  included  thereon,  was  the  sum  of  $18,315.52.  It 
is  claimed  on  the  part  of  the  plaintiff,  in  the  first  place,  that  George  and  Ije- 
roy  Kiddell  were  copartners  in  their  western  land  transaction,  and  that  the 
money  derived  from  the  sale  thereof  came  to  them  as  copartners,  and  in  the  ♦ 
second  place  that  they  were  also  copartners  in  the  Bradford  business,  so  called, 
and  the  money  that  was  checked  out  of  the  bank  by  checks  drawn  by  George 
Kiddell  was  used  in  such  copartnership  business,  and  that  consequently  George 
Kiddell  did  not  owe  Leroy  Kiddell  the  sum  of  $18,000  and  upwards,  or  any 
other  sum.  The  trial  court  was  of  the  opinion  that  the  copartnership  did  not 
extend  to  the  western  lands  or  to  the  Bradford  business,  and  found  that  the 
indebtedness  did  exist  as  claimed  by  the  defendant. 

The  chief  question  to  be  considered  upon  this  review  is  as  to  whether  such 
finding  is  sustained  by  the  evidence.  Mr.  Davison,  one  of  the  parties  inter- 
ested in  the  western  lands,  understood  that  they  were  copartners,  and  that 
they  together  furnished  half  of  the  money  to  make  the  purchase,  while  Mr. 
Waldo,  the  other  person  interested  in  the  lands,  did  not  uuderstiind  that  they 
were  copartners  in  the  land  transaction.  It  appears  that  each  of  the  parties 
was  deeded  an  undivided  one-fourth  interest,  and  that  the  contracts  for  sale 
were  executed  by  all  of  them.  These  facts  corroborate  the  testimony  of  Le- 
roy, who  testified  that  they  were  not  copartners  in  the  western  land  transac- 
tions, which,  taken  in  connection  with  the  fact  that  the  lands  were  conveyed 
to  the  four  owners  individually,  sustain  the  findings  of  the  trial  court.    But 
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it  also  appears,  as  we  have  seen,  that  the  money  was  deposited  to  the  credit 
of  the  firm,  and  to  the  individual  credit  of  Leroy  lUddell;  while,  on  the  other 
hand,  it  also  appears  that  the  money  was  again  checked  out  by  checks  drawn 
by  George  Riddell,  so  that  it  becomes  Important  to  inquire  as  to  whether  tlie 
money  was  again  used  in  the  business  of  the  firm,  or  whether  it  was  used  in 
the  individual  businses  of  George  Iliddell.  Leroy  Kiddell  has  testified  that  it 
was  taken  by  George  and  used  by  him  in  his  individual  business,  under  an 
agreement  that  he  would  repay  the  same  upon  demand,  and  would  allow  him 
interest  thereon.  George  liiddell  had  constructed  an  hotel  in  the  city  of  Brad- 
ford, Fa.,  which  was  known  as  the  "Riddell  House."  He  was  engaged  in 
Fanning  this  hotel,  and  this  constituted  the  Bradford  business,  so  called;  and 
the  question  is  raised  as  to  whether  or  not  they  were  copartners  in  tliis  busi- 
ness. Several  witnesses  testified  to  conversations  in  which  Leroy  had  de- 
clared himself  as  interested  in  the  Bradford  business.  He,  however,  denies 
that  he  was  interested,  or  that  he  made  such  statements,  and  declares  that  he 
was  not  interested  in  that  business.  It  appears  that  the  title  to  tlie  property 
was  in  George  Riddell;  that  it  was  conducted  in  his  name;  that  the  register 
was  entitled  in  his  name;  that  the  property  was  insured  in  his  name;  and  that 
produce  and  provisions  for  use  in  the  hotel  were  shipped  to  George  in  his  in- 
dividual name.  Upon  this  evidence  the  trial  court  found,  and  we  think  prop- 
erly, that  the  Bradford  business  was  the  individual  business  of  George  Rid- 
dell. This  being  the  case,  it  follows  that  the  money  belonging  to  Leroy  Rid- 
dell received  by  George  Riddell  upon  the  sale  of  the  western  lands  is  traced 
into  the  hands  and  business  of  George  Riddell.  and  no  claim  is  made  that  it 
has  ever  been  repaid  to  Leroy  Riddell.  It  is  contended  further,  however,  that 
the  transfers  were  made  with  the  intent  to  hinder  and  delay  creditors.  George, 
however,  had  the  right  to  pay  his  brother  Leroy  any  debt  that  was  actually 
due  and  owing  to  him,  and  Leroy  Riddell  had  the  right  in  good  faith  to  col- 
lect and  receive  pay  for  that  which  was  justly  and  truly  his  due.  He  tells  us 
that  he  first  learned  of  his  brother's  indorsing  for  A^orhis  in  July;  that  he  be- 
came alarmed,  and  insisted  on  his  brother*8  paying  him  the  amount  due  and 
owing  to  him  at  that  time,  and  had  frequent  interviews  thereafter  until  the 
conveyances  and  transfers  in  question  were  made;  t^at  he  had  no  other  mo- 
tive in  the  matter  than  to  get  his  pay,  etc.  The  trial  court  has  believed  the 
testimony  in  this  regard,  and,  inasmuch  as  there  is  nothing  to  contradict  it, 
we  must  regard  the  conclusions  of  the  trial  court  as  conclusive  upon  this 
question.  As  to  the  transfer  of  the  copartnership  property  for  the  payment 
of  the  debts  of  the  copartnership,  there  is  nothing  before  us  from  which  we 
can  determine  that  there  will  be  any  surplus  left  after  the  payment  of  such 
debts.  There  is  consequently  no  fraud  established  in  reference  to  this  part  of 
the  transaction,  and  our  conclusions  are  that  the  findings  of  the  trial  court 
should  be  sustained.  The  evidence  taken  upon  the  trial,  together  with  the  ex- 
hibits, is  very  voluminous.  Many  questions  are  raised  in  reference  to  the  ad- 
inission  and  rejection,  of  evidence.  We  have  examined  them  all  with  some 
care,  and  are  of  the  opinion  that  no  sufficient  reason  exists  for  the  granting 
of  a  new  trial.  The  judgment  should  consequently  be  affirmed,  with  costs. 
So  ordered. 

Babxeb,  p.  J.,  and  Bradley  and  Dwight,  JJ.,  concurred. 


Harbinoton  t?.  CiTT  OP  Buffalo. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department,    October  19, 188a) 

ICuNicipAii  Corporations— Defective  Sidewalks— Ice. 

In  an  action  against  a  city  for  injuries  sustained  by  a  fall  on  an  icy  Bidewalk,  evi- 
dence that  there  was,  at  the  time  of  the  accident,  an  oval  ridge  ox  ice,  six  inches 
high,  in  the  middle,  sloping  to  the  edges  of  the  waUc ;  that  it  had  snowed  three  times 
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within  the  eleven  days  preceding,  aggregating  twentv  inches  of  snow,  the  last  fall 
being  five  days  before  the  accident,— justifies  the  jury  in  finding  that  the  ice  resulted 
from  the  fall  of  snow  referred  to,  and  that  the  oity  had  notice  of  its  existence.^ 

S,  Same— Instructions. 

In  such  case  it  is  not  error  to  refuse  to  instruct  that,  if  tbe  accident  was  caused 
by  ice  formed  b^  the  freezing  of  the  rain  that  fell  the  day  before,  the  city  was  not 
liable:  as  such  instruction  disregards  the  rule  of  a  city's  liability  where  injury  re- 
sults from  a  combination  of  two  causes  for  only  one  of  which  it  is  responsible. 

8.  Tbial— Objections  to  Evidence. 

Striking  out  testimony  subsequently  appearing  irrelevant,  as  being  an  opinion  of 
the^witness,  is  discretionary  with  the  oourt.  The  proper  remedy  in  such  case  is  to 
request  an  instruction  to  disregard  the  testimony. 

Appeal  from  special  term,  Erie  county. 

Action  by  Ellen  Harrington  against  tbe  city  of  Buffalo  for  injuries  result- 
ing from  a  fall  on  the  sidewalk.  Verdict  for  plaintiff.  From  an  order  de- 
nying a  motion  for  a  new  trial  defendant  appeals. 

Before  Bakkeu,  P.  J.,  and  Bradley,  Dwight,  and  Haight,  JJ. 

William  F,  Worthington  and  Frank  C.  Laughlin,  for  appellant.  Add- 
hert  MooU  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  by  falling  upon  a  sidewalk  in  tbe  city  of  Buf- 
falo, on  the  26th  day  of  February,  1886.  The  accident  occurred  on  the  side- 
walk on  the  southerly  side  of  Fulton  street,  near  the  corner  of  Alabama,  op- 
posite of  premises  occupied  by  a  man  by  the  name  of  Ford.  The  evidence 
tends  to  sho\^  that  at  the  place  where  the  plaintiff  fell  there  was  a  ridge  of 
snow  and  ice  in  the  center  of  the  walk  some  six  inches  thick,  and  sloping  to 
the  outer  edges  of  the  walk;  that  on  the  15th  of  the  month  there  was  a  fall  of 
seven  and  three-tenths  inches  of  snow,  on  the  20th  nine  inches,  and  on  the 
21st  four  and  five-tenths  Inches:  that  Ford  was  away  from  home,  and  the 
walk  in  front  of  his  premises  had  not  been  cleaned. 

The  fact  that  on  the  26th  there  was  a  ridge  of  snow  and  ice  six  inches  thick 
in  the  center  of  the  walk,  we  think  justifies  the  inference  that  it  had  been 
formed  from  the  accumulations  of  snow  which  had  previously  fallen  on  the 
occasions  referred  to;  and  that  sufficient  length  of  time  had  elapsed  to  justify 
the  finding  that  the  defendant  or  its  officers  had  notice  of  the  condition  of  the 
walk;  and  that  It  became  a  question  of  fact  for  the  determination  of  the  jury. 

It  is  contended  that  the  court  erred  in  denying  the  defendant's  motion  to 
strike  out  the  testimony  of  Mrs.  Harrington,  the  plaintiff's  daughter-in-law, 
to  the  effect  that  the  sidewalk  had  been  in  an  icy  condition  for  a  long  time 
prior  to  the  accident.  It  subsequently  turned  out,  upon  the  cross-examina- 
tion, that  she  was  but  giving  her  opinion,  and  was  not  speaking  from  per- 
sonal knowledge.  The  motion  to  strike  out,  under  such  circumstances,  was 
discretionary  with  the  trial  court.  The  remedy  of  the  defendant  was  to  ask 
the  court  to  instruct  the  jury  to  disregard  her  evidence  in  that  particular. 
Marks  v.  Kir%g,  64  N.  Y.  628;  Plainer'  y.  Plainer,  78  N.  Y.  90-101.  The 
exception,  therefore,  taken  upon  the  refusal  of  the  court  to  strike  out  the  evi- 
dence, is  not  available  upon  this  appeal. 

At  the  conclusion  of  the  charge  of  the  court,  the  defendant's  attorney  re- 
quested the  court  to  charge  that,  if  the  jury  should  find  that  the  accident  was 
caused  by  ice  formed  from  the  freezing  of  the  rain  that  fell  the  day  before, 
then  the  city  is  not  liable.    The  court  r^tplied  that,  "if  it  was  caused  solely 

1  On  the  general  subject  of  the  liability  of  a  municipal  corporation  for  injuries  caused 
by  icy  streets  and  sidewalks,  see  Adams  v.  Town  of  Chicopee,  (Mass.)  18  N.  EL  Rep.  — ^ 
and  note ;  Tobey  v.  City  of  Hudson,  ante.,  180,  and  note. 

As  to  what  is  sufQcient  notice  to  a  municipality  of  defects  in  its  streets  and  sidewalks 
to  render  it  liable  therefor,  see  Weber  v.  City  of  Creston,  (Iowa,)  89  N.  W.  Rep.  136, 
and  note;  Klein  v.  City  of  Dallas,  (Tex.)  8  S.  w.  R^p.  90,  and  note. 
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by  the  ice,  and  the  elevation  of  the  sidewalk  had  nothing  to  do  with  it  that 
the  defendant's  counsel  was  correct. "  The  defendant,  however*  excepted  to 
the  refusal  of  the  court  to  charge  as  requested.  It  appeared,  from  the  evi- 
dence, that  the  day  before  the  accident  it  rained  during  the  forepart  of  the 
<]ay,  and  in  the  afternoon  the  temperature  fell,  and  it  commenced  freezing; 
that  there  was  a  heavy  gale  of  wind  continuing  through  that  day  and  the  day 
following.  The  rule  is,  when  two  causes  combine  to  produce  an  injury  to  a 
traveler  upon  the  highway,  both  of  which  are  in  their  nature  proximate,  on)Q 
being  a  culpable  defect  in  the  highway,  and  the  other  some  occurrence  for 
which  neither  party  is  responsible,  the  municipality  is  liable,  provided  the 
injury  would  not  have  been  sustained  but  for  such  defect.  Hing  v.  City  of 
C'olioes,  77  N.  Y.  83-88;  Taylor  v.  City  of  Yonkers,  105  N.  Y.  202-208,  11 
K*.  E.  Bep.  642.  The  city  would  not  be  liable  for  the  injury  occasioned  by 
the  ice  that  formed  the  night  before  the  accident.  It  was  only  liable  in  case 
the  injury  occurred  from  the  ridge  of  snow  and  ice  that  had  previously  formed, 
and  in  case  the  injury  would  not  have  been  sustained  but  for  such  ridge. 
The  case  was  tried  upon  the  theory  that  the  ridge  of  snow  and  ice  c»used  the 
faU,  and  this  question  was  submitted  to  the  jury  in  the  charge  that  was  made. 
It  is  possible  that  new  ice  had  formed  upon  the  ridge  the  night  before,  and 
that  it  may  have  added  to  the  slippery  condition  of  the  walk,  and  in  some 
measure  contributed  to  the  injury;  that,  if  it  did,  it  was  necessary  for  the  jury 
to  determine,  in  order  to  sustain  a  recovery,  that  the  injury  would  not  have 
been  sustained  had  it  not  been  for  the  previous  existence  of  the  ridge  of  snow 
and  ice.  The  attention  of  the  trial  court  does  not  appear  to  have  been  called  to 
this  precise  point.  Had  it  been,  the  jury  would  doubtless  have  been  more  fully 
instructed  upon  it.  The  request  to  charge,  as  made,  did  not  embrace  it;  and, 
under  the  evidence,  the  court  could  not  well  disregard  the  previous  existence 
of  the  ridge  of  ice  and  snow  testified  to  by  the  witnesses.  We  consequently 
are  of  the  opinion  that  the  exception,  taken  to  the  refusal  to  charge  as  re- 
quested, presents  no  error  which  calls  for  a  reversal  of  the  order.  The  order 
appealed  from  should  be  affirmed.    So  ordered. 

Barker,  P.  J.,  Bradley  and  Dwight,  JJ.,  concurred. 


Paget  et  al,  v.  Pease  et  al. 

(SSujyreme  Co^vrt,  Special  Termy  New  York  Cov/nty.    October,  1888.) 

Wbits— Sbbvicb  bt  Publication— Death  ot  a  Plaintiff— TRUsts— Action  bt  Trus- 

TBB. 

On  the  death  of  the  trustee  of  a  married  woman,  pending  the  publication  of  the 
summons  in  an  action  in  which  they  are  joined  as  p^laintiilFs,  the  action  is  suspended 
until  his  successor  is  appointed,  when  the  publication  must  be  commenced  de  novo^ 
and  a  motion  or  order  to  suppress  the  publication  is  .unnecessary. 

At  chambers. 

O'Brien,  J.  This  is  a  motion  to  suppress  the  order  of  publication  on  the 
ground  that,  by  the  death  of  Alfred  Paget,  one  of  the  plaintiffs,  the  proceed- 
ing has  abated.  The  action  is  one  in  equity  to  set  aside  certain  judgments 
and  agreements,  and  for  other  relief.  The  plaintiff  Mary  Fiske  Paget  is  a 
xlaughter  (^the  late  Paran  Stevens,  and  one  of  the  residuary  legatees  under 
his  will.  a.  co-plaintiff,  Alfred  Henry  Paget,  was  the  sole  surviving  trustee 
under  an  antenuptial  settlement  executed  by  Mrs.  Paget,  and  was  vested  with 
the  legal  title  to  all  of  Mrs.  Paget's  interest.  An  order  of  publication  was 
obtained,  and  on  July  28th  publication  was  begun,  and  would  have  been  com- 
pleted on  the  8th  day  of  September.  On  the  24th  of  August  the  plaintiff,  Al- 
fred H.  Paget,  died. 
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Code  Civil  Proc.  §  755,  provides  that,  where  a  cause  of  action  survivefl,  the 
action  shall  not  abate  by  any  event.  It  is  evident,  therefore,  that  the  canse 
of  action  survives,  and  that  Mary  Fiske  Paget,  the  cestui  que  trust,  has  the 
right  to  have  a  new  trustee  appointed,  and  to  prosecute  the  action  in  his  name 
jointly  with  her  as  before,  or  to  make  him  defendant.  The  distinction,  how- 
ever, must  be  made  in  construing  the  sections  of  the  Code  between  the  abate- 
ment of  an  action  and  an  abatement  as  to  a  party  to  the  suit.  Section  755  in 
the  Code  refers  to  the  former,  and  the  remaining  sections  (757,  758,  and  759) 
refer  to  abatement  as  to  a  party.  And  wliile  tliese  sections  provide  for  cases 
where  one  of  several  plaintiffs  dies,  and  the  cause  of  action  survives  in  favor 
of  the  others,  and  757  has  to  do  only  with'  the  death  of  a  sole  party,  and  759 
to  a  case  where  a  part  of  the  action  survives  to  the  remaining  party,  I  am  of 
opinion  that  none  of  these  sections  provide  for  a  case  like  the  present;  and,  in 
the  absence  of  such  a  provision  in  the  Code,  if  necessary,  resort  should  be  had 
to  the  practice  of  the  court  of  chancery  in  like  cases.  It  is  clear  that  the  court 
has  no  jurisdiction  of  a  defendant  until  the  summons  has  been  served,  either 
personi^ly  or  in  the  alternative  methods  sanctioned  by  the  Code.  The  sum- 
mons is  not  served  by  publication  until  six  full  weeks  have  expired  from  thn 
first  day  of  publication.  This  is  not  a  case  where  the  right  of  action,  as  in 
the  cases  of  joint  tenancy,  survives  in  favor  of  the  remaining  plaintiff,  but  it 
is  necessary  for  a  complete  determination  of  the  rights  of  the  parties  that  a 
new  trustee  should  be  brought  in.  The  present,  therefore,  seems  to  me  to  be 
analogous  to  a  case  where  the  summons  had  been  delivered  to  a  sheriff  for 

•  service,  and,  before  the  personal  service  thereof,  one  of  the  co-plaintiffs  died 
in  an  action  where  his  rights  did  not  survive  in  favor  of  the  remaining  co- 

.plaintiff.    It  is  evident  in  the  case  mentioned  that  service  by  the  sheriff,  after 

•  such  death,  would  be  futile.  For,  even  though  it  were  held  that  the  action 
might  still  survive,  or  be  pending,  the  death  before  service  would  abate  it  as 
to  him,  and  the  interest  that  he  represented,  so  that  it  would  have  to  beb^un 
over  again.  I  do  not  see,  therefore,  in  this  case,  how  any  motion  was  neces- 
sary. The  action  survives,  and  the  practical  effect  of  the  death  of  the  trustee 
would  be  to  suspend  the  action  until  his  successor  should  be  appointed,  when 
the  publication  would  have  to  be  commenced  de  novo.  While,  therefore,  the 
action  survives,  it  can  be  said  that  there  is  an  abatement  as  to  one  of  the  par- 
ties  plaintiff  who  died.  I  therefore  regard  it  as  clear  that,  until  his  successor 
is  appointed,  the  action  is  suspended;  and  when  appointed  will  require,  in 
order  to  give  the  court  jurisdiction,  a  publication  anew  of  the  summons.  I 
do  not  see,  therefore,  that  any  motion  or  order  is  necessary*  as  it  would  be 
simply  declaratory  of  what  the  law  itself  provides. 
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€k)LDMAN  V,  Mason  et  al. 
(City  C<ywn  of  Brooklyn,  General  Term,    October  23, 1888.) 

1.  Hastes  Ain)  Sbbtant— Neguobngb  of  Master— Independent  Contractor. 

In  an  action  for  Injuries,  there  was  evidence  that  plaintiff  was  hired  by  one  who 
was  a  contractor  witn  defendants,  and  not  their  servant;  and  also  evidence  that  he 
was  employed  by  defendants'  superintendent.  Plaintiff  applied  to  the  latter  for 
work,  and  was  taken  by  him  to  the  former,  and  defendants  paid  him.  but  allege  that 
they  paid  him  as  the  contractor's  agents.  Defendants  furnished  tne  alleged  con- 
tractor with  a  room,  machinery  and  stock,  and  he  did  no  work  except  for  them,  and 
was  employed  for  no  fixed  time.  HelcL,  that  the  questions  whether  the  alleged  con- 
tractor was  a  contractor  or  a  servant  of  defendants,  and  whether  plaintiff  was  em- 
ployed by  def^dants,  are  for  the  jury,  under  proper  instructions. 

a.  bamb. 

One  who  renders  a  service  for  another  in  the  course  of  an  independent  occupa- 
tion, representing  the  will  of  his  employer  in  the  result  of  his  work  only,  and  not 
as  to  the  means,  is  a  contractor,  and  not  a  servant;  but  if  the  employer  retains 
the  right  to  control  the  work,  even  if  he  does  not  do  so,  the  employe  &  a  servant. 
8.  Same— Neouoencb  of  Master— -Province  of  Jurt. 

Plaintiff  testified  that  he  was  directed  by  the  alleged  contractor  to  put  some  bun- 
dles of  wood  through  a  rotary  bed  planer  of  complicated  construction,  driven  by 
steam,  and  having  a  knife  which  made  4,000  revolutions  per  minute;  that  he  had 
never  worked  on  the  machine,  and  had  received  no  instructions  in  its  use,  except 
to  start  and  stop  it;  that  he  was  Injured  in  putting  through  a  piece,  one  end  of 
which  was  too  large  to  fit  the  gauge  of  the  machine,  so  that  it  caught  and  drew  in 
his  hand.  Held,  that  the  questions  of  negligence  of  defendants,  and  ooncributory 
negligence  of  plaintiff,  were  for  the  jury. 

Appeal  from  trial  term. 

Action  for  injuries  alleged  to  have  been  received  by  plaintiff  while  in  de- 
fendants' employ.  Plaintiff  was  taken  to  one  Swain  by  defendants'  sui)erin- 
tendent,  McDowell,  and  Swain  gave  him  work.  Plaintiff  testified  that  he 
WHS  engHged  at  the  sandpapering  machine,  (a  machine  not  at  all  dan>,'erousto 
work  upon,)  when  be  was  directed  by  Swain  to  work  on  the  planing  machine. 
This  machine  was  a  complicated  rotary  bed  planer,  driven  by  steam,  and  hav- 
ing a  knife  making  about  4,000  revolutions  per  minute,  and  requiring  a  skilled 
and  experienced  workman  to  operate  it.  Plaintiff  had  never  worked  upon  it, 
and  hail  never  received  any  instructions  in  its  use.  Swaiii  gave  him  no  in- 
structions as  to  its  use,  except  to  tell  him  how  to  start  and  stop  it,  but  told 
him  to  put  certain  bundles  of  wood  through  the  machine.  Plaintiff,  being 
wholly  ignorant  of  the  use  of  the  planer,  started  to  put  through  a  piece  which 
at  one  eud  was  too  thick  for  the  gauge  as  then  set.  It  caught  in  the  machine, 
and  his  right  hand  was  drawn  into  the  rollers  and  permanently  disabled.  De- 
fen:lants  claimed  that  plaintiff  was  not  employed  by  them,  but  by  Swain,  who, 
they  claimed,  was  an  independent  contractor.  Swain  testified  that  he  had 
not  directed  the  plaintiff  to  work  at  the  planing  machine  at  all.  The  defend- 
ants' testimony  tended  to  show  that  there  prevailed  in  their  factory  a  so- 
called  "contract"  system,  and  Swain  was  one  of  the  contractors  employed  by 
them.  He  worked  under  agreements  with  the  defendants  to  make  seat-frames 
at  an  agreed  price  per  piece.  The  work  was  done  by  him  in  defendants*  fac- 
tory. The  defendants  furnished  him  with  the  stock  in  the  rougli,  with  the 
machinery,  the  power,  and  the  room  to  work  in,  and  kept  the  machinery  in 
repair.  He  worked  for  no  one  but  the  defendants,  and  there  was  no  fixed 
term  to  his  employment,  and  it  was  liable  to  be  ended  at  any  time,  at  the  in- 
stance of  the  defendants.  A  motion  for  nonsuit  was  granted,  and  plaintiff 
appeals. 

Argued  before  Clement.  C.  J.,  and  Van  Wyck,  J. 

Louis  S,  Phillips  and  L,  A .  Wray,  for  appellant.  Benjamin  F.  Tracy  and 
Charles  A.  FlammeVf  for  respondents. 

Clement,  C.  J.,  {t^fter  stating  the  facts.)    The  plaintiff  brought  this 
action  to  recover  damages  for  injuries  sustained  on  November  26»  1886,  while 
v.2N.Y.B.no.l4 — 22 
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in  the  employ,  as  he  claimed,  of  defendants;  which  allegation  was  denied,  and 
testimony  was  given  by  the  defendants  tending  to  show  that  he  was  in  the 
employ  of  Enoch  Swain,  and  that  said  Swain  was  a  contractor  with  defendants, 
and  not  their  servant.  Tlie  complaint  was  dismissed  by  the  learned  trial  judge, 
and  from  the  judgment  of  dismissal  this  appeal  is  taken.  The  counsel  for  plain- 
tiff asked  to  have  submitted  to  the  jury  the  questions  whether  or  not  the  relation 
of  master  and  servant  existed  between  plaintifif  and  defendants,  and  whether  or 
not  the  same  relation  existed  between  the  defendants  and  Enoch  Swain.  Counsel 
also  asked  that  it  be  left  to  the  jur^  to  decide  if  the  defendants  were  guilty  of 
negligence  in  not  instructing  the  plaintiff  how  to  use  the  machine  on  which  he 
was  working  when  he  sustained  his  injuries;  also  that  the  question  of  contrib- 
utory negligence  be  left  to  the  jury.  The  requests  were  denied,  and  exception 
duly  taken.  We  are  of  opinion  that  the  question  whether  Enoch  Swain  was  a 
servant  of  or  a  contractor  with  the  defendants  should  have  been  submitted  to 
the  jury.  There  was  testimony  on  the  part  of  plaintiff  tending  to  show  that  he 
was  employed  by  McDowell,  the  superintendent  of  defendants'  factory,  and 
not  by  Swain.  While  it  is  true  the  testimony  of  plaintiff  was  contradicted 
by  McDowell  and  Enoch  Swain,  yet  there  is  no  dispute  that  he, sought  work 
of  McDowell,  and  was  taken  by  him  to  Swain;  and  the  defendants  concede 
ttiat  he  received  his  pay  from  them,  though  they  claim  to  have  paid  him  as  the 
agents  of  Swain.  The  plaintiff  sought  employment  of  defendants,  and  was 
set  to  work  in  their  factory  by  their  foreman,  and  was  paid  by  them;  and,  if 
his  testimony  is  true,  thought,  from  the  acts  of  defendants,  that  he  was  in 
their  employ;  and  if  from  their  acts  he  might  so  infer,  it  seems  to  us  that  the 
same  acts  should  be  passed  upon  by  the  jury  for  them  to  draw  their  inference. 
While  we  do  not  say  or  mean  to  intimate  that  the  defendants  and  their  wit- 
nesses did  not  tell  the  truth,  yet  to  some  minds  the  suspicion  might  arise  thai 
they  attempted  to  contract  out  all  their  work  on  dangerous  machinery,  to  avoid 
liability  for  injuries  sustained  by  employes.  They  certainly  had  a  right  to 
contract  as  to  all  their  work,  but  whether  they  did  or  not  in  the  present  case 
was  a  question  for  the  jury. 

Wiietiier  Enoch  Swain  was  a  contractor  or  employe  of  the  defendants  is  to 
be  determined  by  a  rule  laid  down  in  a  recent  case  in  the  court  of  appeals. 
Judge  Miller,  in  the  case  of  Hexamer  v.  Wehh,  101  N.  Y.  385,  4  N.  E.  Rep. 
755,  says:  "  The  test  to  determine  whether  one  who  renders  service  to  another 
does  so  as  a  contractor  or  not  is  to  ascertain  whether  he  renders  the  service 
in  the  course  of  an  independent  occupation,  representing  the  will  of  his  em- 
ployer  only  as  the  result  of  his  work,  and  not  as  to  the  means  by  which  it  is 
accomplished. "  The  defendants  admit  that  they  furnished  Swain  with  a  room 
in  their  factory  to  work  in;  also  with  machinery  and  stock;  and,  if  the  testi- 
mony of  plaintiff  was  true,  with  labor.  And  it  appears  that  Swain  did  no 
work  except  for  defendants,  and  was  employed  for  no  fixed  time.  There  is 
also  the  fact  that  plaintiff  received  his  pay  from  the  defendants.  Although 
the  jury  should  find  that  Enoch  Swain  agreed  with  plaintiff  as  to  his  wages, 
we  think  there  was  other  testimony  in  the  case  to  require  the  submission  of 
the  question  to  the  jury  whether  Swain  was  a  contractor  or  employe.  White 
defendants  might  not  have  exercised  power  of  control  over  the  work  of  Swain, 
yet  if  they  retained  the  right  to  exercise  such  power  during  the  progress  of 
the  work,  then,  within  the  authorities,  he  was  their  servant,  and  not  their 
contractor. 

The  question  of  the  negligence  of  the  defendants  was  also  one  for  the  jury 
to  decide.  If  Swain  was  their  employe,  then  he  was  their  foreman  in  charge 
of  the  work;  and  it  Wiis  a  question  of  fact  whether  or  not  it  was  in  the  line  of 
his  employment  to  set  plaintiff  at  work  on  the  machine  on  which  he  was  in- 
jured. If  the  jury  should  decide  that  he  represented  the  defendants  in  what 
he  did,  then,  of  course,  they  would  be  liable  for  his  acts.  The  quesiion  of 
contributory  negligence  was  also  one  of  fact.    It  is  unnecessary  to  review  tbe 


Digitized  by  VjOOQIC 


City  Ct.  N.  Y.]  FUR9MAN  V,  PANNACI.  339 

testimony  on  this  point.  In  reviewing  the  case  we  have  taken  the  testimony 
of  plaintiff  as  true,  as  is  the  rule  in  the  case  of  a  nonsuit,  and  disclaim  any 
intention  to  express  any  opinion  as  to  the  facts,  except  to  hold  that  as  to  cer* 
tain  facts  the  testimony  was  conflicting,  and  that  different  inferences  could 
be  drawn  from  many  oiLthe  facts  which  were  not  in  dispute.  Judgment  re- 
versed, and  a  new  trial  granted.    Costs  to  abide  the  event. 

Van  Wyck,  J.,  concurred. 


PURSMAK  V.  FANNAOI. 

{City  Court  of  New  York,  Trial  Term.    OctDber,  1888.) 

LAin>LOBD  ATSJ}  Tbna.nt~Rent^— CiviL  AcTioK—DispossEssioN— Apportionment. 

Code  Civil  Proc.  N.  Y.  $2258,  providing  that  a  warrant  for  removing  a  tenant  does 
not  prevent  a  landloi*d  from  recovering  oy  action  the  reasonable  value  of  the  nae  of 
the  premises  for  any  period,  with  respect  to  which  the  agreement  makes  no  provis- 
ion, authorizes  a  landlord,  in  an  action  on  the  lease,  to  include  a  portion  of  rent  not 
due  at  the  time  of  dispossession ;  the  rent  being  due  at  statied  periods,  and  the  dis- 
possession being  between  two  such  periods. 

Action  on  a  lease.    Trial  by  court  without  a  jury. 

Miller  (&  Savage^  for  plaintiff.     W,  J,  Lippman,  for  defendant. 

McAdam,  C.  J.  The  action  is  on  a  lease,  executed  by  the  plaintiff  as  land- 
lord to  the  defendant  as  tenant,  for  the  term  of  2  years,  6  months,  and  21  days, 
from  October  11,  1887.  The  rent  was  payable  monthly,  at  the  end  of  each 
month;  the  payments  to  commence  November  1, 1887.  The  rent  is  conceded 
to  be  due  for  May,  June,  and  tluly,  1888,  and  for  default  in  the  payment 
thereof  the  defendant  was  dispossessed  under  a  warrant  issued  in  summary 
proceedings,  August  21, 1888.  Tiie  plaintiff  sues,  not  only  to  recover  the  three 
months'  rent  conceded  to  be  due.  but  also  rent  from  August  Ist  till  August 
21st,  the  day  on  which  the  defendant  was  dispossessed;  and  the  question  pre- 
sented is  whether  rent  as  such  is  recoverable  for  those  21  days,  or  whether  the 
plaintiff  should  not  have  brought  an  independent  action  against  the  defend- 
ant in  form  for  trespass  in  wrongfully  holding  over  after  the  default  for 
which  he  was  dispossessed;  the  rent  for  that  as  well  as  the  preceding  months 
being  payable  at  the  end  of  the  month,  and  not,  therefore,  capable  of  appor- 
tionment. In  plainer  language,  the  rent  for  the  21  days  was  not  due  at  the 
time  of  the  dispossession.  In  Hinsdale  v.  White,  6  Hill,  507,  a  similar  ques- 
tion arose,  and  the  court  said:  "The  rent  for  the  last  quarter  not  being  due 
when  the  warrant  to  deliver  possession  was  issued,  this  could  not  be  recovered 
by  action  on  the  lease.  *  *  *  xhe  tenant  may  and  should  be  considered 
a  trespasser  from  that  time,  so  that  a  sum  proportionate  to  the  rent  may  be 
recovered  as  damages  in  a  proper  action  for  the  wrongful  detainer. "  This  is 
upon  the  theory  that  the  summary  proceeding  was  to  enforce  a  forfeiture 
founded  on  the  tenant's  failure  to  pay  rent  in  arrears,  and  that  the  warrant 
and  proceedings  related  back  to  the  time  of  the  default  for  which  the  dispos- 
session was  awarded,  and  that  the  tenant  was  by  operation  of  law  made  a  tres- 
passer from  that  time.  Under  the  rule  declared  in  this  and  kindred  crises,  the 
landlord's  appropriate  remedy  for  compensation,  after  the  default  for  whicli 
the  dispossession  was  allowed,  was,  in  trespass,  to  recover  as  damages  a  sum 
proportionate  to  the  rent  during  the  period  of  such  tortious  occupation;  tlie 
means  of  recovery,  whether  the  action  was  on  the  lease  or  for  trespass,  being 
the  same,  the  form  of  the  action  or  nature  of  the  remedy  only  different.  The 
statute  in  force  at  the  time  these  decisions  were  made  provided  "that,  when- 
ever a  warrant  shall  be  Issued  as  aforesaid  for  the  removal  of  any  tenant  from 
any  demised  premises,  the  contract  or  agreement  for  the  use  of  the  premises, 
it  any  such  exists,  and  the  relation  of  landlord  and  tenant  between  the  parties, 
shall  be  deemed  to  be  canceled  and  annulled."    8  Rev.  St.  (6th  £d.)  p.  827,  § 
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43.  Section  2253  of  the  Code  contains  further  provisions  on  the  subject, 
which  essentially  clmnge  the  rule  laid  down  in  Hinsdale  v.  White^aupra^  and 
kindred  cases.  See  Throop's  notes.  This  section  provides:  "The  issuing  of 
a  warrant  for  the  removal  of  a  tenant  from  demised  premises  cancels  the 
agreement  fol*  the  use  of  the  premises,  if  any,  under  which  the  person  removed 
held  them,  and  annuls  the  relation  of  landlord  and  tenant,  except  that  it  does 
not  prevent  a  landlord  from  recovering,  by  action,  any  sum  of  money  which 
was,  at  the  time  the  precept  was  issued,  payable  by  the  terms  of  the  agreement 
as  rent  for  the  premises,  or  the  reasonable  value  of  the  use  and  occupation 
thereof  to  the  time  when  the  warrant  was  issued,  for  any  period  of  time  with 
respect  to  which  the  agreement  does  not  make  any  special  provision  for  pay- 
ment of  the  rent."  The  agreement  sued  upon  makes  no  special  provision 
for  the  21  days'  rent  claimed,  and  the  action  may  be  regarded  as  "for  use  and 
occupation*'  during  this  period,  at  the  rate  fixed  by  the  lease,  or  the  section  may 
be  construed  in  connection  with  the  agreement  in  such  manner  that  the  can- 
cellation of  the  lease,  by  the  issuing  of  the  warrant  on  August  21st.  founded 
on  the  tenant's  default,  terminated  the  lease  on  that  day,  and,  as  a  legal  con- 
sequence, made  the  rent  for  the  21  days  payable  then.  The  eviction  ot  the  ten- 
ant was  not  unlawful,  like  the  common  one,  treated  as  a  bar  to  the  recovery 
of  rent,  but  it  is  made  lawful  by  the  tenant  himself,  and  he  cannot  claim  any 
benefit  or  exemption  as  a  consequence  of  his  own  default.  The  Ckxle  provision 
is  practical,  and  does  even  and  exact  justice  between  landlord  and  tenant, — 
holding  the  latter  liable  for  rent  while  he  retains  possession,  and  discharging 
him  from  liability  thereafter,  without  reference  to  the  fact  whether  the  rent 
was  payable  in  advance  or  otherwise.  The  section  referred  to  preserves  to 
the  landlord  his  right  of  action  for  "any  sum  of  money,"  payable  at  the  time 
of  issuing  the  precept,  as  well  as  for  the  reasonable  value  of  the  "use  and  oc- 
cupation" to  the  time  when  the  warrant  issued,  where  the  agreement,  as  in 
this  case,  is  silent,  and  makes  "no  special  provision"  for  that  contingency. 
The  right  to  recover  for  "use  and  occupation"  is  founded  on  the  relation  of 
landlord  and  tenant,  which,  for  this  purpose,  is,  by  the  Code  provision  afore- 
said, preserved,  and  hence  the  necessity  which  formerly  required  the  landlord 
to  sue  in  trespass  for  damages  accruing  after  the  defaiUtfor  which  the  tenant 
was  dispossessed  was  clearly  abrogated,  and  no  longer  exists.  It  follows  that 
the  plaintiff  is  entitled  to  judgment  for  the  amount  claimed,  with  interest  and 
costs. 


BOSWELL  ©.  PeTTIT. 
(Citi/  Ccv/rt  of  New  York,  Oeneral  Term.    September  30, 1888.) 

1.  Contracts— Actions  on— Evidence— Sufficiency. 

Evidence  that  plaintift  did  work  to  a  certain  value  upon  a  building  at  the  order  of 
defendant's  son,  then  in  his  employ ;  that  defendant  stated  that  he  had  orders  to  re- 
pair the  building,  and  would  send  his  son  to  attend  to  it ;  and  that,  when  the  bill  was 
present4Bd,  defendant  said  it  was  right,  and  promised  to  pay  it,  makes  out  a  |>rima 
facie  case  in  an  action  for  its  value,  and  the  ownership  of  the  building  is  immsr 
terial. 

2.  Same— Evidence— Declarations— Principal  and  Agent. 

Evidence  of  what  the  son  said  when  be  ordered  the  work,  it  being  subsequently 
connected  by  defendant's  admission,  should  have  been  admitted. 

Appeal  from  trial  term;  before  Justice  Pitshjb. 

The  complaint  alleges,  in  substance,  that  the  plaintiff,  during  the  montlis  of 
June  and  July*  1887,  did  certain  plumbing  work,  and  furnished  certain  plumb- 
ing materials,  at  the  request  of  the  defendant,  in  doing  certain  work  in  a 
building  on  the  Boulevard  in  this  city,  the  aggregate  value  of  such  work  and 
materials  being  the  sum  of  #3j9.18,  and  that  no  part  thereof  has  been  paid, 
and  filed  a  bill  of  particulars  of  sucii  work  and  materials;  that,  after  the  per- 
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foiinance  of  the  work  and  furnishing  of  the  materials,  a  statement  thereof 
was  rendered  to  the  defendant,  vvlio  admitted  the  correctness  thereof,  and 
promised  and  agreed  to  pay  the  said  sum  of  ;^99.18.  The  answer  of  the  de- 
fendant denies  **each  and  every  allegation  in  the  said  complaint  contained." 
It  appears  from  the  testimony  of  the  plaintiff  that  he  is  a  plumber  and  gas- 
fitter,  and  that  he  did  worlc  and  furnished  materials  to  the  amount  and  value 
of  6399.18  on  the  building  in  question,  and  that  he  did  no  more  than  was  nec- 
essary to  put  the  house  la  a  sanitary  condition.  Kobert  Graff,  in  the  employ 
of  plaintiff,  testilied  that  lie  received  an  order  to  do  such  work  from  James  G. 
Pettit,  a  son  of  the  defendant.  That  defendant  is  a  carpenter,  and  had  a 
place  of  business  at  the  corner  of  Lawrence  street  and  Tenth  avenue;  and  that 
James  C.  I'ettit.  the  son,  was  at  tliat  time  in  the  employ  of  the  defendant. 
That  he  presented  a  bill  of  the  work,  etc.«  amounting  to  ^399. 18,  to  the  de- 
fendant, that  defendant  "looked  it  over,  said  it  was  right,  and  that  he  would 
pay  it,  and  to  call  in  in  two  or  three  days  later,  and  that  he  would  give  me  a 
check  for  the  full  amount.  I  went  to  see  him  two  or  three  days  after,  and  he 
then  refused  to  pay  the  full  amount,  and  said  that  he  would  pay  one-half  of 
it;  that  Dr.  Trip  was  responsible  for  one-half  of  it."  William  J.  Trip  testi- 
fied on  the  part  of  the  plaintiff  as  follows:  "1  asked  Mr.  Pettit  if  he  had  any 
orders  to  do  repairs  to  this  house.  He  said  he  had,  but  that  he  had  been  sick, 
and  was  not  able  to  go  there,  but  that  he  would  send  his  son  to  attend  to  it. 
One  morning  afterwards  his  son  called  at  the  house,  and  asked  what  was  to 
be  done;  and  1  told  him  that  his  father  knew  all  about  it.  He  asked  me  if  I 
didn't  know  about  it,  and  1  told  him,  *  No;'  that  it  was  out  of  my  line  of  busi- 
ness." That,  after  the  work  was  done,  defendant's  son  called  upon  him  with 
plaintiff's  bill  for  the  work  done.  No  evidence  was  offered  on  the  part  of  the 
defendant:  but  defendant's  counsel,  after  plaintiff  had  rested  his  case,  moved 
for  a  dismissal  of  the  complaint,  on  the  ground  that  it  had  not  been  shown 
that  the  defendant  authorized  the  work,  and  therefore  was  under  no  obliga- 
tion to  pay  the  bill,  and  that  the  work  whs  done  for  the  benefit  of  the  estate  of 
Edward  J.  King.  Plaintiff's  counsel  then  requested  the  trial  justice  to  sub- 
mit the  question  to  the  jury  as  to  the  amount  due  the  plain tilf  from  the  de- 
fendant; and  also  to  submit  the  issue  generally.  The  trial  justice  thereupon 
dismissed  the  complaint,  on  the  ground  that  no  cause  of  action  for  any  amount 
bad  been  shown  against  the  defendant;  whereupon  plaintiff  appealed. 
Thos.  C  Buneeer,  for  appellant.    T?io8.  A.  Rogera*  for  respondent. 

McCrOWN,  J . ,  {after  sta  ting  tJie  facts  ca  ahow, )  The  testimony  introd  need 
herein  on  the  part  of  the  plaintiff  (wholly  uncontradicted)  made  out  a  pHma 
fivcie  case,  and  sufficient  to  go  to  the  jury.  It  shows  that  the  plaintiff  did 
work  and  furnished  materials  upon  the  building  in  question  of  the  value  of 
SS99.18,  the  amount  claimed.  That  a  bill  for  such  work  was  presented  to 
the  defendant,  who  said  it  was  right,  and  promised  to  pay  it.  The  work  was 
oidered  by  defendant's  son  while  in  his  employ.  That  defendant  told  the 
witness  Trip  that  he  had  orders  to  repair  the  house,  and  that  he  would  send 
bis  son  to  attend  to  it.  That  the  son  called,  and  asked  him  (Trip)  what  was 
to  be  done.  That  defendant  looked  over  the  bill  presented  for  the  work,  and 
said  it  was  all  right;  thus  recognizing  the  authority,  and  ratifying  the  action 
of  his  son  in  ordering  the  work.  There  was  evidence  of  authority  on  the  part 
of  the  defendant  to  his  son  to  order  the  work  done,  and  of  the  agency  of  the 
son,  which  should  have  been  submitted  to  the  jury;  and  the  testimony  as  to 
what  was  said  to  the  son  at  the  time  he  oidered  the  work,  if  subsequently  con- 
nected, as  it  was,  by  defendant's  admission,  should  have  been  admitted,  and 
it  was  error  to  exclude  it.  The  question  as  to  the  ownership  of  the  building 
upon  which  the  work  was  done  was  entirely  immaterial.  If  the  defendant 
ordered  plaintiff  to  do  the  work,  he  became  liable  therefor;  and  this  question 
should  have  been  submitted  to  the  jury,  and  the  dismissal  of  the  complaint 


Digitized  by  VjOOQIC 


342  NEW  YORK  SUPPLEMENT.  [Sur.  Ct.  N.  Y.  Oo. 

was  error,  and  plaintiff's  exception  taken  thereto  was  well  taken.  The  jadg- 
ment  dismissing  the  complaint  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


In  re  Stanton's  Estate. 
(Surrogate^  8  Court,  New  York  County,    October  20, 1888.) 

EXECtTT0B8  AND  AdMINISTRATOKS— -REMOVATy— CoSTS. 

Findings  of  the  referee  that  the  executrix  had  practically  exclusive  control  of 
the  estate,  and  that  she  used  the  funds  without  making  any  pretense  of  securing 
the  estate  until  two  years  afterwards,  and  then  only  when  threatened  with  pro- 
ceedings in  the  probate  court,  justify  the  conclusions  of  law  that  the  executrix 
carelessly  and  wastef uUy  managed  the  estate ;  that  she  was  not  a  fit  person  to  be 
executrix ;  and  that  she  should  be  personally  charged  with  the  costs  of  the  proceed- 
ing to  remove  her. 

On  application  for  removal  of  executrix. 

Ransom,  Surr.  This  is  a  proceeding  to  remove  an  executrix  of  deceased 
on  grounds  stated  in  the  petition,  to  which  an  answering  aflidavit  was  died, 
and  the  matter  sent  to  a  referee.  His  report  and  exceptions  tliereto  have 
been  filed.  The  testator  died  on  the  22d  day  of  October,  1882,  and  by  his  will 
appointed  Jemima  Stanton,  liobert  Clark,  and  William  J.  Stanton  the  exec- 
utrix and  executors  and  trustees  of  liis  will.  His  estate  was  inventoried  at 
$43,660,  as  appears  from  the  inventory.  Robert  Clark,  one  of  the  executors 
and  trustees,  was  duly  discharged  on  his  own  petition,  and  the  assets  were  de- 
livered by  him  to  said  Jemima  and  William  J.  Stanton,  the  former  being  en- 
titled to  a  life-interest  in  the  entire  estate;  and  the  four  children  of  testator, 
one  of  whom  is  the  petitioner  herein,  had  a  vested  estate  in  remainder  in  the 
whole  of  said  estate.  The  above  statement  is  included  in  the  first  seven  find- 
in  (fs  of  fact  of  the  referee,  which  are  not  excepted  to,  and  stand  confirmed. 

The  eighth  finding,  that  Robert  Clark  turned  over  the  sum  of  $41,551.25,  is 
excepted  to;  the  executrix  claiming  the  referee  should  have  found  the  sum  to 
have  been  $40,950.  The  account  filed  in  1884  by  Robert  Clark,  the  decree 
entered  thereon,  and  the  two  receipts,  one  for  $601.25  and  one  for  $40,950, 
signed  by  Jemima  Stanton  and  W.  J.  Stanton,  show  that  Robert  Clark  turned 
over  to  the  executrix  and  executor  the  amount  found  by  the  referee.  The  ex- 
ception is  overruled. 

The  next  exception  is  to  the  ninth  finding,  that  said  Jemima  Stanton  took 
possession  of  the  estate,  and  has  ever  since  had  and  retained  tlie  sole  and  ex- 
clusive use,  care,  custody,  and  management  of  the  said  estate  and  the  assets 
thereof,  and  of  the  proi>erty  turned  over  by  said  Clark.  It  appears  from  the 
testimony  of  Wiliiam  J.  Stanton  that  only  on  one  occasion  did  he  exercise  bis 
functions  &s  executor,  i,  e.,  when  his  mother  was  sick;  and  that  on  several 
occasions  he  signed  papers,  but  did  not  know  what  they  were.  He  testities 
positively  that,  with  the  above  exceptions,  he  had  had  nothing  to  do  with  the 
estate  since  Clark  was  discharged.  I  have  no  doubt  but  that  the  executrix, 
with  the  assistance  of  her  counsel,  had  sole  control  and  management  of  the 
estate.     The  exception  is  overruled. 

Tlie  third  exception  is  to  the  tenth  finding,  that  W.  J.  Stanton  has  not  had 
nor  taken  charge  of  the  assets  of  said  estate,  etc.,  nor  had  the  management 
thereof,  nor  made  any  investments  of  funds  of  said  estate.  Stanton  t^tifies, 
in  reference  to  the  deposit  of  $6,000  that  he  made  during  his  mother's  illness 
and  of  which  he  immediately  drew  out  $4,000,  that  he  did  not  remember  exactly 
what  Mr.  Crane,  the  attorney,  said,  but  thinks  he  said  he  was  going  to  give  ii 
to  Mrs.  Stanton;  that  he  (Crane)  had  a  mortgage  or  something;  that  he  (Crane) 
was  going  to  loan  it,  as  Stanton  understood,  on  a  moi-tgage  in  Brooklyn.  He 
testifies  further  that  he  has  signed  but  two  checks  since  June,  1884,  and  those 
related  to  the  above  deposit  and  mortgage  testified  to.    The  executrix  testi- 
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tk^  that  she  did  not  comult  Stanton  about  any  sum  she  used  for  the  estate. 
It  cannot  be  held  that,  beeause  of  the  formal  exercise  of  h6  duties  at  a  time 
when  his  mother  was  sick,  this  executor  had  the  management  of  and  invested 
funds  of  the  estate.  It  is  apparent  that,  had  his  mother  been  well,  he  would 
not  have  been  called  on.     The  exception  is  overruleil. 

The  fourth  exception  is  to  the  eleventh  finding,  that  the  executrix  had, 
from  time  to  time,  used  the  cash  and  securities  committed  to  her  charge  for 
her  own  personal  protit  and  advanUige,  and  sold  and  converted  the  Central 
Park  Improvement  stock  and  four  Morrisania  town  bonds  into  cash,  and  con- 
verted the  same  to  her  own  use.  The  testimony  fully  bears  out  this  finding. 
The  executrix  did  convert  the  securities  of  the  esbtte  into  cash  and  borrowed 
£ix>m  the  estate.  The  fact  that  she  gave  either  adequate  or  inadequate  secu- 
rity for  the  amount  borrowed  does  not  affect  the  soundness  of  thelinding.  The 
exception  is  overruled. 

The  fifth  exception  is  to  the  twelfth  finding,  that  such  use  of  said  assets  of 
the  estate  has  extended  over  the  period  of  two  years  last  past.  The  testimony 
of  the  executrix  shows  that  more  than  two  years  ago  she  drew  out  and  **ap< 
propriated  to  her  own  use*'  the  moneys  of  this  estate  deposited  in  the  several 
banks,  and  that  this  use  of  the  assets  of  the  estate  has  been  going  on  since 
that  time.    The  exception  is  overruled. 

The  sixth  exception  is  to  the  thirteenth  finding,  that,  in  place  of  the  cash, 
etc.,  of  this  astate,  the  executrix  seeks  to  substitute  her  own  personal  bonds 
and  mortgages,  but  said  bonds  and  mortgages  have  never  been  delivered  to 
her  co-executor  or  approved  by  him,  and  have  never  been  recorded.  The  ev- 
idence fully  sustains  the  finding  of  the  referee,  and  the  exception  is  overruled. 

The  seventh  exception  is  to  the  fourteenth  finding,  that  the  Morrisania  bonds 
sold  by  the  executrix  were  good  and  approved  securities,  and  bearing  interest 
at  the  rate  of  7  per  cent.,  and  that  the  bonds  and  mortgages  given  by  her  to 
the  estate  contain  no  clause  allowing  collection  for  default  of  interest  or  for 
non-payment  of  taxes  or  assessments,  and  contain  no  covenant  to  keep  the 
bnildings  insured  against  fire,  and  are  not  collectible  before  1898.  There 
seems  to  be  no  dispute  as  to  the  rate  of  interest  the  bonds  bore,  and  an  inspec- 
tion of  the  mortgages  shows  that  they  contain  no  tax,  interest,  or  insurance 
clause.    The  exception  is  overruled. 

The  eighth  exception  is  to  the  fifteenth  finding,  that  the  executrix  seeks  to 
substitute  for  moneys  of  the  estate  taken  by  her  bonds  and  mortgages  made 
by  her  individually,  and  has  attempted  to  assign  them  to  herself  and  Stanton, 
as  executors,  but  has  never  caused  said  assignments  to  be  recorded,  nor  has 
she  ever  delivered  said  assignments  to  Stanton,  and  that  the  same  are  in  her 
individual  possession.  An  examination  of  the  assignment  shows  they  have 
never  been  recorded,  and  the  latter  part  of  the  finding  is  not  disputed;  the 
respondent  claiming  that  a  different  finding  should  have  been  made.  The 
exception  is  overruled. 

The  ninth  exception  is  to  the  sixteenth  finding,  that  the  executrix  has  used 
for  her  own  profit  and  advantage,  and  taken  of  the  funds,  etc.,  of  the  estate, 
and  has  converted  to  her  own  use  an  amount  exceeding  the  sum  of  $15,000. 
The  testimony  of  the  executrix  shows  that  she  took  from  the  estate  $2,800; 
and,  that  slDs  executed  a  mortgage  to  the  executors  of  James  P.  Stanton  for 
^,736,  and  one  for  $3,450,  to  make  up  what  she  had  taken.  The  exception 
is  overruled. 

The  tenth  exception  is  to  the  seventeenth  finding,  that  the  executrix  has  at- 
tempted to  restore  to  the  estate  said  moneys  by  substituting  her  own  personal 
bonds  and  mortgages,  which  have  not  been  delivered  or  recorded,  and  by 
Bulistituting  bonds  and  mortgages  given  to  her  and  assigned  by  her  to  said 
estate,  which  assignments  have  never  been  recorded.  The  evidence  and  ihe 
instruments  themselves  fully  sustain  this  finding.  The  exception  is  over- 
ruled. 
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The  eleventh  exception  is  to  the  eighteenth  finding,  that  the  two  mort- 
gages given  by  the  executrix  are  mortgages  upon  her  one-fifth  Interest  in 
her  falher^s  estate,  respectively  fourth  and  fifth  mortgages  on  said  interestt 
and  are  subject  to  three  other  prior  mortgages.  The  testimony  sustains  this 
finding.    The  exception  is  overruled. 

The  twelfth  exception  is  to  the  nineteenth  finding,  that  the  mortgages 
were  not  made  and  executed  until  the  executrix  was  notified  that  this  pro- 
ceeding had  been  brought,  and  not  until  nearly  two  years  from  her  first  con- 
verting to  her  own  use  the  funds  of  this  estate.  The  petition  was  verified 
March  8,  1888,  and  the  citation  made  March  23,  1888,  and  served  April  7th. 
Tliese  two  mortgages  bear  date,  respectively,  March  22d  and  April  7th.  As 
appears  from  the  testimony  of  Mr.  Stanton,  threats  had  already  been  made 
to  remove  her,  and  negotiations  had  been  pending  for  some  time  between 
her  attorney  and  Mr.  Stanton.  I  have  no  doubt  but  that  this  proceeding  being 
threatened,  and  the  certainty  that  it  would  be  commenced,  caused  the  execu- 
tion of  these  mortgages.  Why  were  they  not  executed  at  the  time  the  funds 
were  "borrowed  from  the  estate?"     The  exception  is  overruled. 

The  thirteenth  exception  is  to  the  twentieth  finding,  that  at  the  time  said 
cash  and  secuiities  of  the  estate  were  taken  by  the  executrix,  no  security 
whatever  was  taken  or  substituted  therefor,  nor  any  note  or  memorandum 
showing  sue tr  indebtedness  as  was  given  by  the  executrix  to  her  co-executor. 
There  is  no  testimony  that  would  support  a  different  finding;  on  the  con- 
trary, the  testimony  of  the  executrix  fully  establishes  the  position  taken  by 
the  referee.    The  exception  is  overruled. 

The  fourteenth  exception  is  to  the  twenty-first  finding,  that  Mr.  Stanton 
did  not  know  until  about  the  commencement  of  this  proceeding  that  the 
executrix  had  used  or  converted  the  assets  of  this  estate.  The  uncontra- 
dicted testimony  of  Mr.  Stantoa  sustains  this  finding,  and  the  exception  is 
overruled. 

The  first  and  second  exceptions  to  the  first  and  second  conclusions  of  law, 
that  the  executrix  has  iraprovidently,  carelessly,  and  wastefully  managed  this 
estate  committed  to  her  charge,  and  has  imperiled  the  rights  and  Interests  of 
the  persons  entitled  to  the  remainder  therein,  may  be  considered  together. 
The  facts  as  found  by  the  referee, — and  his  findings  have  all  been  confirmed, — 
show  ttiat  the  executrix  has  had  practically  sole  and  exclusive  control  of  this 
estate;  that  she  has  taken  tlie  funds  and  securities  tliereof  in  large  amounts, 
and  not  only  converted  them  to  her  own  use  for  speculative  purposes,  but 
neglected  to  secure  or  even  pretend  to  secure  the  estate  until  more  than 
two  years  thereafter,  and  then  only  when  it  was  threatened  to  set  the  ma- 
chinery of  this  court  in  motion.  Whether  the  estate  has  lost  anything  by 
the  unlawful  acts  of  the  executrix  does  not  now  appear.  The  mortgages 
given  by  her  in  place  of  actual  cash  converted  by  her  may  be  paid.  Ex- 
penses, however,  more  or  less  heavy  may  be  forced  upon  the  estate  in  conse- 
quence of  such  unlawful  acts.  I  do  not  impute  to  the  executrix  peraonal 
dishonesty  in  the  performance  of  her  duties  as  executrix.  It  is  a  fact  abso- 
lutely proved  that  her  management  of  the  estate  was  improvident  and  waste- 
ful, and  has  imperiled  the  rights  and  Interests  of  the  persons  entitled  to  the 
remainder  therein.    The  exception  is  overruled. 

The  third  exception  is  to  the  third  conclusion  of  law,  that  she  is  an  unfit 
person  to  be  executrix  of  said  will,  and  not  a  fit  person  to  longer  have  the 
charge,  care,  or  management  of  said  estate.  This  conclusion  is  the  only  se- 
quence pos>(ible  from  the  facts  found.    The  exception  is  overruled. 

The  l'i>urth  exception,  to  the  fourth  conclusion  of  law,  must  also  be  over- 
ruled. To  my  mind  it  would  tie  in»proper  to  permit  this  executrix  to  continue 
in  her  office.  Under  well-considered  and  settled  principles,  familiar  to  all, 
she  lias  evidenced  her  unfitness  for  the  important  duties  of  her  place.  It  is 
right  that  1  should  say  that  I  am  not  intending  to  hold  that  this  lady  lias 
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omitted  or  committed  any  act  as  executrix  from  motives  of  personal  dishon- 
esty. I  do  not  believe  that;  but  that  she  has,  through  ignorance  of  the  law 
governing  her,  or  unconsciously  influenced  by  the  relation  of  the  remainder- 
men to  her,  and  her  dominion  over  the  estate,  either  or  both,  improvidently 
and  unlawfully  performed  her  duties  as  executrix,  is  conclusively  proved. 
The  conclusion  of  the  referee  to  that  effect  is  sustained. 

The  fifth  exception  is  to  the  fifth  conclusion  of  law  of  the  referee,  that  the 
executrix  should  be  personally  charged  with  the  costs  of  this  proceed ing. 
It  was  the  reckless  and  careless  conduct  of  the  executrix  in  the  administra- 
tion of  this  estate  that  made  the  institution  of  this  proceeding  imperative.  It 
is  neither  just  nor  fair  that  the  vested  interest  of  the  remainder-men  sliould 
be  made  to  bear  any  portion  of  the  expense  of  the  proceeding  made  necessary 
bj  the  maladministration  of  the  estate  by  the  executrix.  The  exception  is 
overruled. 


In  re  Ogdbn'b  Will. 
(8u/rrogaM8  Court,  Kimgs  County.    September  20, 1888.) 

WuajB — ^Testamentaky  Capacity, 

Upon  the  issue  of  testamentary  capacity  the  evidence  showed  that  testator,  al- 
though physically  weak  for  some  time  before  making  his  will,  managed  his  estate, 
which  was  large,  with  such  ability  as  to  add  to  it,  no  instance  being  shown  in  which 
he  displayed  bad  business  iudgment  His  correspondence  up  to  the  time  of  his 
death  was  voluminous,  and  indicated  discomment^  and  the  only  unusual  language 
he  was  known  to  have  used  was  well  accounted  for  by  physical  suffering.  The  will 
explained  his  reasons  for  the  dispositions  therein  prejudicial  to  his  sod,  and  they 
were  shown  to  have  real  foundation  in  the  conduct  of  the  latter.  Held,  that  testa- 
tor was  competent  to  make  a  will.^ 

On  motion  for  probate.  Contest  as  to  the  validity  of  the  alleged  last  will 
and  testament  of  James  B.  Ogden,  deceased. 

John  H.  Kemhle,  for  executors.    Benjamin  F.  Tracy ^  for  contestants. 

LoTT,  Surr.  The  objections  to  the  probate  of  the  will  in  this  matter  are  re- 
duced, so  far  as  the  proofs  are  concerned,  to  the  single  question,  had  the  de- 
cedent testamentary  capacity?  It  is  shown  beyond  all  dispute  that  the  testa- 
tor had  sufficient  mental  ability  to  transact  all  the  affairs  attending  the  man- 
agement of  a  large  estate,  with  discernment,  and  with  such  judgment  that  his 
fortune  was  largely  increased,  subsequent  to  a  period  when,  as  it  is  claimed 
by  the  contestants,  he  was  incom^^etent  to  make  a  will.  It  has  not  been  shown 
that  in  a  single  instance,  down  to  the  close  of  his  life,  the  testator,  although 
fae  personally  attended  to  the  many  transactions  connected  with  his  estate, 
did  other  than  what  was  beneficial  to  his  interests.  The  correspondence  of 
the  testator  in  evidence,  which  is  very  voluminous,  and  is  continued  to  within 
a  few  days  of  his  death,  shows,  in  my  judgment,  that  he  was  not  only  com- 
petent to  make  a  will,  but  also  that  he  was  possessed  of  a  mind  capable  of 
grasping  all  tlie  affairs  of  his  life.  To  this  proof  is  added  thetestimony  of  all 
those  with  whom  he  h<id  business  or  social  relations,  showing,  as  I  believe, 
that  while  he  was  for  a  long  time  before  his  death  in  failing  bodily  health,  his 
mind  was  not  in  any  wise  impaired.  It  is  true  that  on  some  occiisions  he  ut- 
tered unusual  expressions,  yet  I  think  they  are  sufficiently  accounted  for  by 
the  physical  diseases  from  which  he  suffered.  If  any  doubt  existed  on  that 
point  it  is  removed  by  the  medical  testimony,  which,  to  my  mind,  sufficiently 
accounts  for  the  occurrences  I  refer  to  as  flowing  from  physical,  rather  than 
mental,  disease.  The  point  most  pressed  in  this  controvei*sy  relates  to  the 
provisions  of  the  will  as  they  regard  the  testator's  son.  The  decedent  in  his 
will  has  referred  to  the  reason  for  the  dispositions  complained  of  by  his  son, 

» 
>In  creneral,  on  the  subject  of  mental  capacity  to  make  a  will,  see  In  re  BulL  ante 
5a,  and  note;  Elkinton  v.  Brick,  (N.  J.)  15  Au.  Rep.  3U1,  and  note. 
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and  the  proofs  that  such  reasons  were  substantial,  and  not  imaginary,  are  so 
complete  that  at  the  close  of  the  case  liis  counsel  appeared  to  have  conceded 
the  justness  of  the  reflections  of  the  testator  upon  his  son's  conduct.  The 
contest  in  this  matter  has  been  a  protracted  one,  and  the  testator's  conduct 
for  years  preceding  his  death  very  closely  followed  wnd  criticised.  The  very 
searching  manner  in  which  his  life  and  acts  have  been  detailed  by  the  con- 
testants, in  a  great  measure,  leads  me  to  the  conclusion  which  I  have  stated  in 
respect  to  bis  sanity.  It  is  not  conceivable,  for  instance,  ttiat  those  acquainted 
with  the  testator  for  over  10  years  preceding  his  death,  and  meeting  him 
weekly  or  oftener  in  social  and  business  intercourse,  should  be  unable  to  note 
and  testify  to  acts  inconsistent  with  sanity,  if  any  occurred.  In  view  of  the 
will  and  its  provisions,  I  disregard  the  isolated,  and  in  many  cases  trivial,  cir- 
cumstances upon  which  the  contestants  seem  to  rely  as  establishing  want  of 
testamentary  capacity.  2So  far  as  it  is  claimed  the  testator  was  a  monoma- 
niac, in  respect  to  his  wife  and  son,  I  lind  tliat  the  testimony  upon  which  such 
claim  is  founded  is  disproved.  The  will  is  admitted  to  probate.  The  decree 
to  be  settled  upon  five  days'  notice. 


City  of  New  York  v.  Starin  et  al. 
(Superior  Court  of  New  York  City,  Oeneral  Term,    June  27, 1888.) 

1.  Injdnction-— Notice — Corpokatioxs— Illegal  BrsiNEss. 

A  corporation  whose  general  and  ordinary  business  is  illegal  is  within  the  mean- 
ing of  Code  Civil,  Proc.  N.  Y.  §  1809,  providing  that  an  injunction  suspending  the 
general  and  ordinary  business  of  a  corporation  can  be  granted  only  upon  notice  to 
the  proper  oflflcer  of  the  corporation. 

2.  Same. 

Where  an  injunction  restraining  the  ordinary  business  of  a  corporation  also  re- 
strains another  from  transacting  the  business,  who  in  fact  controlled  the  corpordtiun, 
its  incorporators  being  men  in  nis  employ,  and  whose  Injunction  would  suspend  the 
business  of  the  corporation,  the  injunction,  if  granted  without  notice,  is,  under  sec- 
tion 1809,  void  as  to  such  person  as  well  as  to  the  corporation. 

Appeal  from  special  term;  Ingraham,  Judge. 

This  is  an  appeal  by  defendant  John  H.  Starin  from  an  order  adjudging  him 
guilty  of  contempt  of  court  in  violating  an  injunction. 
Argued  before  Sedgwick,  C.  J.,  Fkeedman  and  Truax,  J  J. 
A,  J.  Bittenhoqfer,  for  appellant.     Hejiry  R,  Beekman^  for  respondent. 

Sedgwick,  J.  The  case  is  stated  by  the  counsel  for  respondents  to  be  as 
follows:  "Starin  was  engaged  in  running  an  unlicensed,  and  therefore  unlaw- 
ful, ferry-boat  between  Staten  island  and  New  Yorli  by  means  of  a  corpoia- 
tion  called  the  *  Independent  Steam-Boat  Company.'  This  company  was  in- 
corporated under  the  New  Jersey  act  of  April  7,  1875.  The  incorporators 
were  persons  other  than  Starin.  The  company's  business  was  to  be  tliat  of 
common  carriers,  and  was  to  be  trans^icted  at,  to,  and  from  all  the  places  in 
New  Jersey  accessible  by  water  on  the  Hudson  river,  Kill  von  Kuli,  Karitan 
bay,  and  their  tributaries,  and  the  cities  of  New  York,  Brooklyn,  and  all  places 
on  the  Hudson  river,  Staten  island,  and  Long  island.  It  also  appeared  that 
the  incorporators  of  this  company  were  men  in  the  employment  of  or  under 
the  control  of  the  defendant  Starin;  that  the  boats  used  by  the  oompany  be- 
longed to  Starin,  or  to  corporations  controlled  by  him;  and  that  its  real  husi* 
ness  was  to  run  ferries  between  New  York  and  Staten  island.  *'  An  injunction 
order  was  made  restraining  the  Independent  Steam- Boat  Company  and  Starin 
from  running  the  steam -boats  named  in  the  order  as  ferry-boats  between  New 
York  and  Staten  island,  or  any  other  boats  or  vessels  as  ferry-boats  between 
those  places.  Starin,  it  is  assumed  now,  disobeyed  the  order,  and  was  found 
guilty  of  contempt  in  disobeying  it.  He  appeals  from  that  order!  andon  this 
appeal  claims  that  the  injunction  order  is  void  under  sections  1809  and  1812. 
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of  the  Code,  AS  made  without  notice  to  the  proper  officer  of  the  defendant  cor- 
poration, and  as  it  suspends  the  geawad  Mmd  afcUiMuy  bnsiaesn  af  tiw  om- 

poration. 

The  facts  that  have  been  cited  show  that  the  running  of  the  steam-boats  en- 
joined by  the  order  was  the  real  business  of  the  defendant  corporation.    It 
was  not  a  particular  thing  done  in  the  course  of  the  business.    It  was  a  bus- 
iness; and  the  defendant  corporation  had  no  otlier  business,  as  matter  of 
fact.    I  am  satisfied  that  the  Code  refers  to  a  business  done  in  fact  by  a  cor- 
poration, whether  or  not  the  charter  permits  them  to  do  some  other  kind  of 
business  which  it  might  do,  but  does  not  do.    The  fact  that  really  It  ran  a 
ferry  unlawfully,  necessarily  involved,  according  to  the  purposeof  the  injunc- 
tion, that  its  business  should  be  stopped.    Its  business  was  stopped  so  that 
the  plaintiff  might  prevent  the  running  of  the  ferry.    The  Code  says  that  tlie 
business  shall  not  be  stopped  for  any  reason.    It  is  said  tliat  its  incorporation 
did  not  justify  its  doing  the  business  of  running  a  ferry,  and  that,  in  that 
sense,  it  was  not  within  its  corporate  powers.    Several  things  might  be  said. 
It  is  enough  to  say  tliat  when  the  injunction  asked  for  is  to  be  aimed  at  the 
general  and  ordinary  business  of  a  corporation,  the  section  necessarily,  al- 
though impliedly,  forbids  tiiat  whatever  must  be  determined  against  the  cor- 
poration as  the  foundation,  or  part  of  the  foundation,  of  the  injunction,  shall 
not  be  passed  upon,  if  notice  has  not  been  given  to  a  proper  otticer  of  the  cor- 
poration.   In  a  case  like  this  a  judge  would  call  upon  the  plaintiff  to  show 
why  such  an  order  should  be  granted.    The  plaintiff  would  answer,  the  busi- 
ness of  the  corporation  is  unlawful,  or  ultra  vires.    The  judge  is  obliged  to 
say  that  a  determination  of  that  cannot  be  made  without  notice  to  the  defend- 
ants.   On  notice  they  may  meet  the  position*    In  other  words,  the  statute, 
when  it  prohibits  such  an  injunction,  prohibits  the  means  by  which  such  an 
injunction  can  only  be  made.    I  am  of  opinion,  then,  that  the  order  was  void 
against  the  defendant  corporation.     For  re^isons  of  a  similar  kind  it  was,  as  I 
think,  void  against  Starin.     What  cannot  be  done  directly  cannot  be  done 
indirectly.     The  injunction  order  against  Starin,  when  obeyed,  would  suspend 
the  general  business  of  the  corporation  defendant.    I  mean  to  conHne  tiie 
bearing  of  what  I  say  upon  a  case  where  the  individual  is  joined  a^defendant 
with  a  corporation.     The  case  of  the  plaintiff,  substantially,  is  that,  while  it 
must  be  conceded  that  Starin  is  one  person,  and  the  corporation  is  anotiier 
person,  by  law,  yet  the  corporation  is  a  sham,  as  far  as  it  can  be  after  the 
law  has  created  it  and  given  it  definite  rights  against  all,  including  the  plain- 
tiff and  Starin;  and  Starin  is  really  or  in  effect  the  corporation.     If  all  this  be 
true,  yet  in  fact  the  corporation  was  the  person  who  did  the  business.     The 
injunction  supposed  that  the  two  were  one,  and  that,  if  Starin  exercised  his 
authority  over  the  incorporators  as  his  employes,  as  alleged,  or  over  the  boats 
as  their  owner,  then  what  has  been  here  held  to  be  the  general  business  of  thu 
corporation  would  be  stopped.    I  am  of  opinion  that  the  injunction  against 
Starin  is  against  the  interest  and  letter  of  the  Code.    If  the  injunction  was 
against  Starin  as  an  agent  of  the  corporation,  there  can  hardly  be  a  doubt  tliat 
it  would  be  void  against  him.     On  this  case,  as  it  is  framed  by  the  complaint, 
and  the  positions  Uken  by  the  plaintiff  under  It,  it  appears  that  substantially 
the  relief  as  against  Starin  is  ancillary  to  and  subordinate  to  the  relief  asked 
against  the  corporation.     The  former  should  follow  the  other,  and  abide  its 
disposition.     I  am  ot  opinion  that  the  order  adjudging  the  appellant  guilty  of 
contempt  should  be  reversed,  with  $10  costs  and  disbursements  to  be  taxed, 
and  the  motion  to  punish  denied,  with  $10  costs. 

F&££i>MAM  and  T&uax,  JJ.»  concur. 
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Tekrt  et  al.  v.  Mxtnoer. 
{Supreme  Cmirt,  Oenernl  Tenrty  Fifth  Department,    October  19, 1888.) 

1.  AoTioxs— Elections— EsTOPPBir— Joint  Tort-feasors. 

Where  the  owner  of  goods  wrongfully  taken  has  waived  the  tort  and  recovered 
in  an  action  ex  contrcLctu  against  some  of  the  tort-feasors,  he  is  estopped  by  hii 
election  from  maintaining  trover  and  conversion  against  the  others. 

2.  Pleading — Pleading  and  Proof— Former  Judgment. 

The  record  of  such  former  recovery  may,  in  an  action  for  oonversioiif  be  given  in 
evidence  under  a  general  denial* 

Appeal  from  circuit  court,  Genesee  county. 

Action  for  the  conversion  of  machinery,  by  Francis  T.  Terry  and  James 
M.  Goodwin  against  George  A.  Munger.  Verdict  for  defendant  by  direction 
of  the  court,  and  plaintiffs  appeal. 

Argued  before  Haight,  Bradley,  and  Dwiqht,  JJ. 

/.  M.  Duniiing,  for  appellants.     George  Bouoen,  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages  for  the  wrongful 
Uiking  and  conversion  of  a  quantity  of  machinery.  It  appears  from  the  plain- 
tiifs'  evidence  that  the  plaintiffs  and  one  Henry  D.  Kipp  were  copartners  en- 
gaged in  the  manufacture  of  staves  and  lumber;  and  for  that  purpose  had 
owned  real  estate  upon  which  was  erected  a  mill  containing  a  boiler,  engine, 
planers,  and  other  machinery  suitable  for  the  business;  that  in  July,  1874, 
the  copartnership  was  dissolved,  and  a  division  of  the  property  agreed  upon; 
that  under  the  agreement  the  lot  on  which  the  mill  was  located  was  to  be- 
come the  property  of  Kipp,  and  a  deed  conveying  it  to  him  was  executed  by 
the  otiier  members  of  the  firm.  The  evidence  further  tends  to  show  that 
Kipp  was  owing  .the  plaintiffs  a  sum  of  money,  the  amount  of  which  had  not 
been  determined,  and  the  deed  of  the  mill  property  was  delivered  to  a  third 
person,  to  be  retained  by  him  until  the  amount  of  such  indebtedness  should  be 
ascertained  and  paid;  that  about  the  10th  of  October  thereafter  Kipp  and  oue 
P.  W.  Milnger,  the  father  of  the  defendant,  and  the  defendant,  with  a  num- 
ber of  other  persons,  entered  upon  the  premises,  took  the  machinery  from  the 
mill,  loaded  it  upon  cars,  and  it  was  subsequently  transported  to  the  state  of 
North  Carolina,  where  Kipp  had  purchased  premises  upon  which  he  intended 
to  construct  a  mill;  that  the  plaintiffs  were  present  at  the  time  the  machinery 
was  taken  out  of  the  mill,  and  forbade  the  same  until  the  amount  owing  by 
Kipp  was  paid.  After  such  removal,  the  plaintiffs  brought  an  action  against 
Kipp  and  P.  W.  Munger,  in  nature  ex  contrctctu^  to  recover  the  value  of  the 
machinery  so  taken  away.  That  action  was  brought  to  trial,  and  resulted  in 
a  verdict  in  favor  of  tlie  plaintiffs  for  62,616.18,  upon  which  judgment  was 
entered  June  24,  1876.  Upon  the  trial  of  this  action  the  defendant  intro- 
duct'd  in  evidence  the  judgment  roll  in  the  former  action,  and  after  the  evi- 
dence was  closed  requested  the  court  to  direct  a  verdict  in  his  favor  upon  the 
ground  that  it  appeared  from  the  record  that  the  plaintiffs  elected  to  bring  an 
action  against  Henry  D.  Kipp  and  P.  W.  Munger  in  form  ex  contra4itu  for  the 
recovery  of  the  value  of  the  same  propeity  for  which  the  plaintiffs  se^  to 
recover  of  the  defendant  in  this  action;  and  that,  by  doing  so,  had  waived  the 
right  to  bring  an  action  against  any  of  the  participants  in  tort.  The  trial 
court  granted  the  motion,  and  so  directed  the  jury  t9  Und,  and  the  jury  there- 
upon rendered  their  verdict  for  the  defendant. 

It  is  contended,  in  tlie  first  place,  that  the  former  action  was  not  an  action 
ex  contractu;  but  this  question  has  been  disposed  of,  so  far  as  this  court  is  con- 
cerned, in  the  review  of  that  case,  in  which  the  court  of  appeals  held  that  the 
complaint  showed  an  intent  to  waive  any  alleged  tort,  and  that  the  action  was 
oue  in  its  nature  ex  contrdctu,  and  that  therefore  a  body  execution  was  ille- 
gally issued.    Goodwin  v.  Griffis,  88  K.  Y.  629.    It  is  contended,  in  the  seo- 
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ond  place,  that  the  judgment  roll  was  improperly  admitted  in  evidence;  that 
it  was  not  competent  under  the  answer.  The  answer  contained  a  general  de- 
nial, and  the  question  is  therefore  presented  as  to  whether  it  was  competent 
evidence  under  such  denial.  The  complaint  charged  a  conversion.  The  de- 
fendant, under  his  answer,  could  show  any  fat  ts  tending  to  show  that  there 
was  no  conversion.  If  the  plaintiffs  had  made  statements  to  other  persons 
to  the  effect  that  the  machinery  had  been  sold  and  not  converted,  such  state- 
ments would  be  competent  evidence;  and  if,  in  an  action  which  they  have 
brought,  they  had  alleged  a  sale,  instead  of  a  conversion,  the  judgment  roll 
in  that  action  would  be  competent  evidence  for  the  purpose  of  disproving 
the  allegation  of  the  complaint  in  this  action,  that  there  was  a  conversion. 
Krekeler  v.  Hitter,  62  K.  Y.  372.  We  are  thus  brought  to  consider  the  seri- 
ous question  in  the  case,  and  that  is  whether  the  former  action  brought  upon 
contract  against  two  of  the  pei*sons  concerned  in  the  taking  of  the  property, 
and  carried  through  to  final  judgment,  is  such  an  election  of  remedies  as  to 
preclude  the  plaintiffs  from  maintaining  an  action  for  conversion  against 
other  persons  concerned  in  taking  the  same  property.  Ko  question  is  made 
bnt  that  as  to  Kipp  and  P.  W.  Munger,  the  defendants  in  the  former  action, 
the  election  was  complete,  and  trover  or  conversion  cannot  now  be  maintained 
against  them  or  their  privies;  but  it  is  contended  that  the  defendant  in  this 
action,  not  being  a  party  to  the  other  action,  cannot  now  avail  himself  of  the 
election  made  a?  to  those  persons,  and  thus  exonerate  himself  from  liability 
as  a  joint  tort-feasor.  In  the  case  of  Soots  v.  Ferf/uson,  46  Hun,  129,  we  have 
recently  held  that  an  action  brought  to  recover  the  contract  price  for  a  bridge 
constructed  under  a  written  contract,  and  prosecuting  the  same  to  judgment 
after  knowledge  of  the  fact  that  the  commissioners  of  highways  had  taken 
down  the  bridge,  and  carried  away  the  lumber  and  timber  of  which  it  was 
composed,  was  an  election  of  remedies,  and  that  an  action  for  conversion 
could  not  thereafter  be  maintained ;  that  the  plaintiff  could  only  avail  him- 
self of  one  of  the  two  remedies,  one  being  inconsistent  with  the  other.  The 
rule,  as  we  then  stated  it,  is  that,  ''where  there  exists  an  election  between  in- 
consistent remedies,  the  party  is  confined  to  the  remedy  which  he  first  pre- 
fers and  adopts.''  We,  perhaps,  should  state  that  in  order  to  bring  a  case 
within  this  rule  the  election  should  be  made  after  knowledge  of  all  the  facts, 
and  the  remedy  selected  prosecuted  to  final  judgment.  See  authorities  there 
cited.  In  the  case  of  Bank  v.  Beale,  84  N.  Y.  473,  it  was  held  that  where 
a  vendor  who  has  been  defrauded  in  the  sale  of  his  goods  proceeds  to  judg- 
ment against  the  vendee  upon  the  contract  of  s<ile,  after  being  fully  apprised 
of  the  fraud,  his  election  is  determined;  and  he  cannot  afterwards  follow  the 
goods,  or  the  proceeds  thereof,  in  the  hands  of  third  persons  on  the  ground  of 
fraud.  But  it  is  contended  that  the  doctrine  of  election  of  remedies  rests  upon 
estoppel  by  matters  in  pais.  We  do  not  purpose  to  question  the  claim  that  a 
party  or  his  privy  only  can  avail  himself  of  an  estoppel  by  matters  in  pais,  for 
an  estoppel  by  reason  of  such  matters  arises  from  the  acts  and  declarations  of  a 
person  by  which  he  designedly  induces  another  to  alter  his  position  injuriously 
to  himself,  and  consequently  such  person  or  his  privy  may  avail  himself  of 
the  estoppel,  and  not  a  stranger.  But  estoppel  by  matter  in  pais  is  not  the  only 
estoppel  known  to  the  law,  for  a  preclusion  in  law  which  prevents  a  man  frora> 
alleging  or  denying  a  fact  in  consequence  of  his  own  previous  act,  election, 
or  denial  of  a  contrary  tenor,  is  also  an  estoppel ;  as,  for  instance,  public  policy 
and  good  morals  will  not  permit  a  man  to  come  into  court  and  obtain  a  judg- 
ment upon  testimony  showing  that  he  has  sold  goods  to  another,  and  then, 
in  another  action,  to  come  into  court  and  show  that  the  goods  were  not  sold, 
but  were  wrongfully  taken  from  him  without  his  consent.  Wherever  the 
remedies  are  inconsistent,  the  election  is  to  the  remedy,  and,  when  once 
made  and  prosecuted  to  judgment  with  full  knowledge  of  the  facts,  is  final  as 
to  the  party  making  it.    In  the  case  under  consideration  the  plaintiffs  had 
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full  knowledge,  for  they  were  present  at  the  time  the  defendant,  his  father, 
and  Kipp  were  engaged  in  taking  the  machinery  from  the  mill  and  putting  it 
on  the  cars.  It  was  one  transaction  in  which  they  were  engaged.  There  was 
but  one  taking  of  the  same  property.  If  the  plaintiffs  should  be  permitted 
to  recover  in  this  action,  then  they  would  have  a  judgment  against  the  de- 
fendant for  a  conversion  of  the  property,  and  at  the  same  time  have  a  judg- 
ment against  Kipp  and  P.  W.  Munger  for  the  value  of  the  property  upon  a 
contract  for  sale.  They  would  thus  be  permitted  to  pursue  both  remedies, 
when  one  is  inconsistent  with  the  other.  In  ease  of  a  separate  judgment 
based  upon  a  tort  against  several  joint  tort-feasora,  a  satisfaction  of  one  is 
a  satisfaction  as  to  the  others.  Lovejoy  v.  Murray,  3  Wall.  1.  But  the  sat- 
isfaction of  a  judgment  obtained  for  the  purcliase  price  of  goods  sold  will 
not  operate  to  satisfy  a  judgment  for  conversion,  for  the  reason  that  there 
cannot  be  both  a  sale  and  a  conversion  of  the  same  goods  in  the  same  trans- 
action. The  purchasers  could  not  be  joint  tort-feasors.  We  consequently 
are  of  the  opinion  that  the  trial  court  was  correct,  and  that  the  judgment 
should  be  affirmed.    So  ordered. 

Bbadley  and  Dwiqht,  JJ.,  concurred. 


Eno  tj.  Mayob,  bto. 
(Swpreme  Court,  General  Terrn^  First  Depcniment    June  19, 1888.) 
Trial  at  special  term,  with  judgment  dismissing  the  complaint.    Amos  B. 
Eno  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
David  D,  Acker,  for  appellant.     G,  L.  Sterlmg,  for  respondent. 

Per  Curiam.  We  are  unable  to  distinguish  this  case  from  that  of  In  re 
Bank,  75  N  Y.  888.  The  objectionable  language  in  the  two  resolutions  is 
the  same;  and  if  in  the  one  there  was  a  delegation  of  power,  as  the  court  held, 
so  there  is  in  the  other.  The  assessment  was  therefore  void, — void  upon  its 
face, — no  action  was  necessary  to  set  it  aside,  and  the  six-years  statute  ap- 
plied.    Judgment  is  alUrmed,  with  costs. 


Slooum  t).  Veghte. 
(Supreme  Courtj  Oeneral  Term,  Second  Department,    June  35, 1888.) 
Frank  Cotnesky,  for  SIocuol    A,  ^  A.  JT,  Fallon,  for  Veghte. 

Dykman,  J.  This  is  an  action  for  the  recovery  of  damages  against  the  ad« 
ministrator  with  the  will  annexed  of  Tbom^  E.  Blanche,  deceased,  baaed  upon 
an  allegation  of  neglect  of  Mr.  Blanche  in  his  life-time  to  collect  a  bond  and 
mortgage  which  was  assigned  to  him  as  collateral  security.  The  complaint 
is  destitute  of  tiie  essential  facts  requisite  to  make  a  cause  of  action,  and  it 
was  dismissed  on  the  trial  for  that  reason,  and  the  plaintiff  has  appealed  from 
the  judgment.    The  judgment  should  be  affirmed,  with  costs. 


In  re  Eckerson, 

(Supreme  Court,  General  Term,  Second  Department    June  25, 1888.) 
Petition  of  James  Eckerson  for  a  writ  of  certiorari, 

Pratt,  J.    The  precise  questionraised  in  this  proceeding  was  recently  de- 
cided by  this  general  term.    The  parties,  the  subject-matter,  the  condition  of 
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the  property,  and  the  other  properties  in  comparison  with  wliich  the  relators 
claim  the  assessment  is  unequal,  are  the  same,  except  that  the  adjudication 
related  to  the  tax  of  188t>,  and  this  proceeding  relates  to  1887.  Such  former 
adjudication  is  conclusive  of  this  case.  When  an  assessment  has  been  once 
fixed  by  a  higher  tribunal,  that  must  be  the  guide  of  the  inferior  tribunal  un- 
til a  changed  condition  of  affairs  shall  require  different  action.  In  disregard 
of  our  former  decision,  the  assessors  hav^  assessed  the  same  property  at  the 
same  amount  that  they  did  for  1886.  Under  such  circumstances,  we  think 
they  were  properly  charged  with  costs.    Order  affirmed,  with  costs. 


People  ex  rel.  Gardenier  o.  Board  op  Supervisors. 
(Supreme  Court,  Special  Term,  Columbia  Cownty.    August,  1888.) 

1-  District  and  Prosecuting  Attorneys — ^Expbnses  of  Extradition  op  Fugitive — 
LiABiLiTT  OF  County. 

Rev.  St.  N.  Y.  pt.  1,  o.  13,  art.  7,  §  89,  providing  that  it  shaU  be  the  duty  of  the 
district  attorney  to  conduct  all  prosecutions  for  crimes  and  offenses  cognizable  in 
the  courts  of  oyer  and,  terminer,  jail  delivery,  and  general  sessions  in  his  county, 
does  not  authorize  him  to  institute  and  prosecute  at  the  expense  of  the  county  pro- 
ceedings for  the  extradition  of  fugitives  from  justice,  and  mandamus  will  not  lie 
to  compel  the  board  of  supervisors  to  allow  a  claim  for  such  expenditures  by  him. 

2.  Same. 

The  board  of  supervisors  are  expressly  prohibited  from  allowing  such  claim  by 
Pen.  Code,  S  51,  which  prohibits  anv  officer  of  the  state  from  asking  or  receiving 
any  fees  or  compensation  of  any  kind  for  services  rendered  or  expenses  incurred  in 
procuring  the  extradition  of  a  fugitive,  except  upon  an  emplojrment  by  the  gov- 
ernor; it  expressly  appearing  that  the  services  in  this  case  were  not  rendered  un- 
der an  employment  by  the  governor.  , 

Application  for  mandamus.    On  demurrer  to  alternative  writ. 
Cady  &  Haysradt,  for  plaintitf.    R,  E.  Andrews,  for  defendant. 

Math  AM,  J.  The  relator  obtained  an  alternative  writ  of  mandamus  ^i- 
rected  to  the  board  of  supervisors  of  Columbia  county,  commanding  them  to 
pass  upon,  audit,  and  allow  a  claim  of  ^,013.05,  or  so  much  of  the  same  as 
shall  be  found  due  the  relator  for  services  and  expenses  in  proceedings  in  ap- 
prehending and  extraditing  one  John  H.  W.  Cadby  from  the  British  territory 
in  North  America,  under  the  requisition  of  the  governor  of  New  York,  made 
upon  the  president  of  the  United  States,  and  by  him  upon  the  British  govern- 
ment in  Canada.  The  alternative  writ  shows  the  issuing  of  a  warrant  by  a 
magistrate  of  Columbia  county,  in  the  state  of  New  York,  against  the  said 
Cadby,  for  an  alleged  forgery, — a  felony  under  the  laws  of  this  state, — and 
that  the  said  John  H.  W.  Cadby  had  fled  from  the  state  of  New  Yoris,  and 
sought  an  asylum  in  the  dominion  of  Canada.  That  said  crime  was  extradit- 
able under  treaty  stipulations  between  the  United  States  and  Great  Britain, 
That  the  said  relator,  as  the  district  attorney  of  Columi)ia  county,  followed  the 
said  fugitive  into  Canada,  and  then  instituted  proceedings  in  the  courts  of  the 
dominion  for  the  arrest  and  detention  of  said  fugitive.  That  various  pro- 
ceedings were  had  in  different  courts  and  before  d liferent  judges  in  the  do- 
minion of  Canada  by  the  relator,  which  finally  resulted  in  lodging  the  said 
J^obn  H.  W.  Cadby  in  a  British  prison,  in  the  prosecution  of  wliich  large  ex- 
penses were  incurred  in  traveling  by  the  relator,  and  board  and  subsistence 
furnished  him  and  various  persons  in  his  employ  as  assistants,  detectives,  at- 
torneys, and  various  other  expenses  particularly  enumerated  or  stated  in  gen- 
eral terms  in  the  schedule  annexed  to  said  writ,  and  referred  to  therein,  and 
constituting  in  all  the  amount  claimed  by  the  relator.  The  writ  also  showed 
that  all  these  expenses  were  paid,  and  liabilities  incurred,  before  the  granting 
of  a  requisition  by  the  governor  of  the  state,  or  the  president  of  tlie  United 
States,  and  that  no  part  of  said  expenses  was  incurred  by  the  relator  as  the 
agent  of  the  governor  in  executing  the  said  requisition.    The  writ  also  recited 
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that  all  the  expeiises  charged  in  said  bill  were  aetually  and  necessarily  incurred 
by  the  relator  in  proceedings  which  were  necessary  for,  and  actually  under- 
taken for,  the  apprehension  and  extradition  of  tlie  said  John  H,  W.  Gadby,  and 
that  they  were  severally  reasonably  worth  the  respective  sums  paid  therefor; 
and  alleges,  on  the  information  and  belief  of  the  relator,  that  they  are  all  just 
and  legHl  charges  against  the  county  of  Columbia.  The  writ  also  recites  the 
presentation  of  the  account,  duly  verified,  to  the  board  of  supervisors  at  their 
regular  annual  session  in  1886,  and  that  the  board  wholly  neglected  and  re- 
fused to  audit  and  allow  the  same,  or  any  part  thei-eof,  or  to  pay  or  provide 
for  the  payment  of  the  same.  Tlie  writ  concludes  in  the  usual  form,  requir- 
ing the  respondent  to  make  return,  etc.  To  this  writ  the  defendants  interpose 
a  demurrer  that  the  writ  does  not  state  facts  sufficient  to  constitute  aA  ag- 
grievance,  to  redress  which  the  command  of  said  writ  ought  to  have  issued, 
or  to  have  been  allowed;  that  said  writ  does  not  state  facts  sufficient  to  con- 
stitute a  cause  why  the  command  of  said  writ  ought  to  be  obeyed,  or  to  en- 
title the  said  xiaron  B.  Garden ier  to  the  relief  asked  in  said  writ,  or  to  any 
relief,  by  way  of  mandamus^  and  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  office  of  a  demurrer  is  to  determine  whether  the  alle- 
gations of  fact  upon  which  the  relief  demanded  is  sought  to  be  obtained  are 
sufficient  in  law  to  create  a  liability,  and  entitle  the  party  to  the  relief  de- 
manded. Tiie  demurrer,  therefore,  admits  the  truth  of  all  the  allegationa  of 
fHct,  and  takes  issue  upon  the  sufficiency  of  such  allegation  to  constitute  a 
cause  tor  the  granting  of  the  relief  asked  for. 

The  demurrer  in  tlds  case  is  to  the  entire  writ,  and  all  the  allegations  of 
fact  and  law  therein,  and  raises  the  question  whether  any  of  the  claims  set 
forth  in  the  writ  constitute  such  a  legal  liability  to  the  relator  from  the  county 
of  Columbia  as  that  the  board  of  supervisors  may  be  compelled  to  audit  and 
allow  the  same.  The  demurrer  is  to  the  whole  writ,  and  not  to  any  distinct 
or  complete  separate  statement  of  fact  contained  in  it,  (Code  Civil  Proc. 
§  2076.)  and  the  writ  must  therefore  be  considered  as  a  whole.  To  sus- 
tain this  writ  it  must  appear  upon  the  face  of  the  same  that  the  relator  has  a 
clear  right  to  the  relief  demanded.  U.  S.  v.  Bank,  1  Cranch  G.  C.  7;  Smith 
V.  Railroad  Co.,  67  111.  191.  Nor  will  it  be  granted  if  the  relator  has  a  l^al 
remedy.  People  v.  Judge,  1  Mich.  359;  State  v.  QraoeSp  19  Md.  351.  Nor 
will  it' be  granted  to  control  the  discretion  of  an  officer  or  board  where  a  dis- 
cretion is  by  law  conferred  upon  such  officer  or  boai-d.  Magee  v.  Supervisors^ 
10  Cal.  376;  Fen^  Co.  v.  Boston,  101  Mass.  488.  Nor  to  compel  the  allow- 
ance of  a  claim  by  a  board  or  officer  when  they  have  a  discretion  as  to  the 
amou  nt  of  the  claim  to  be  allowed  for  services.  HtUl  v.  Supervisors,  19  Johns. 
259 ;  Bx  parte  Benson,  7  Cow.  863.  The  determination  of  tbequestions  raised 
upon  this  demurrer  must  therefore  depend  chiefly  upon  the  question  whether 
tlie  claims  made  by  the  relator  in  this  writ  are  such  as,  within  the  provisions 
of  law  relating  to  the  office  and  duties  of  district  attorneys  and  their  compen- 
sation, the  charges  made  in  this  writ  and  referred  to  in  the  schedule  thereto 
annexed,  are  valid  and  legal  charges  against  the  county  of  Columbia,  and  such 
as  the  board  of  supervisors  of  that  county  are  by  law  compelled  to  audit,  al- 
low, and  provide  for  payment. 

That  the  district  attorney  in  this  case  exhibited  commendable  zeal  and  vigi- 
lance in  prosecuting  and  bringing  to  justice  an  offender  against  the  law  goes 
without  saying.  By  section  89,  c.  12,  art.  7,  pt.  1,  Rev.  St.,  it  is  provided 
that  *'it  shall  be  the  duty  of  the  district  attorney  to  attend  the  court  of  oyer 
and  terminer  and  jail  delivery  and  general  sessions  to  be  held  from  term  to 
term  in  the  county  for  which  he  shall  have  been  appointed,  and  to  conduct 
all  prosecutions  for  crimes  and  offenses  cognizable  in  such  courts."  It  is 
claimed  by  the  relator  that,  as  an  incident  to  the  right  to  conduct  this  criminal 
prosecution  under  the  power  conferred  in  this  section,  the  relator*  as  district 
attorney,  was  authorized  to  institute  and  canyon  at  the  expense  of  the  county 
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all  necessary  proceedings  for  the  arrest,  detention*  and  production  in  court  in 
the  county  of  Columbia  for  trial  the  alleged  fugitive  from  justice;  and  the  ar- 
rest and  detention  in  Canada  were  indispensable  prerequisites  to  his  extrnr 
dition;  and  that,  as  such  expenses  were  incurred  by  him  as  district  attorney, 
and  an  oflBoer  of  the  county  in  the  line  of  his  d  uty ,  they  were  and  are  a  proper 
charge,  which  may  legally  be  enforced  against  the  county.    I  cannot  quite 
agree  with  the  learned  counsel  for  the  relator  in  the  extent  to  which  he  car- 
ries that  provision.    If  his  construction  could  be  maintained,  then  it  would 
not  only  be  the  privilege,  but  the  duty,  of  the  district  attorney  to  follow  a 
fugitive  charged  with  the  commission  of  a  felony,  not  only  into  another  state 
or  conntiy,  but  to  another  continent,  and  his  pursuit  would  only  be  limited 
by  the  extent  of  the  extradition  treaties  between  the  United  States  and  for- 
eign coun  tries.    Certainly  no  such  power  is  conferred  or  duty  imposed  upon  the 
district  attoniey  by  express  provisions  of  law,  can  it  be  created  by  implica- 
tion ?    If  such  a  power  can  be  established  by  Implication,  and  without  express 
warrant  or  authority  of  the  statute,  and  the  board  of  supervisors  compelled 
by  nui9idamu8  to  audit  and  allow  the  claim,  then  the  district  attorney  would 
be  vested  with  unlimited  power  to  expend  the  people's  money,  and  the  board 
of  supervisors  would  be  put  in  intermediate  agency  between  the  claimant  and 
the  people,  to  compel  the  satisfaction  of  the  claim,  and  would  be  divested  of 
all  power  to  audit  and  allow  or  disallow  claims  against  the  county.    By  sub- 
division 3,  §  4,  tit.  2,  c.  12,  pt.  1,  liev.  St..  the  board  of  supervisors  of  th<* 
several  counties  have  power  at  their  annual  meetings  "to  examine,  settle,  and 
allow  accounts  chargeable  against  such  counties,  and  direct  the  raising  of  such 
sums  as  may  be  necessary  to  defray  the  same. "     The  duty  here  enjoined  is 
one  that  the  board  of  supervisors  may  be  compelled  to  perform  when  the  ac- 
count is  chargeable  by  law  against  the  county,  and  not  when  it  ma^^be  charge- 
able against  the  county  by  the  board  in  the  exercise  of  a  judicial  discretion. 
There  is  no  express  statute  directing  the  district  attorney  to  incur  the  expenses 
charged  in  this  bill.    The  most  that  can  be  claimed  is  that  the  services  ren- 
dered were  for  the  arrest  and  detention  of  a  party  charged  with  crime,  that 
they  were  rendered  by  and  upon  the  request  and  employment  of  the  district 
attorney,  and  that  it  is  the  duty  of  the  district  attorney  to  conduct  prosecu- 
tion for  crimes  and  offenses  cognizable  before  criminal  courts  of  record  in  his 
county.    But  there  is  no  statute  which  compelled  the  district  attorney  to  in- 
cur such  expense.    In  People  v.  Supercisors^  14  Barb.  56.  the  court  use  this 
language:  ''If  services  are  rendered  which  are  not  provided  for  by  statute, 
however  meritorious,  they  are  gratuitous,  and  the  party  is  not  entitled  to  com- 
pensation."    In  People  v.  Lawrence^  6  Hill,  245,  the  court  holds  that  the 
supervisors,  in  auditing  and  allowing  accounts,  have  only  such  powers  as 
have  been  conferred  upon  them  by  the  legislature;  and  I  find  no  statute  which 
confers  authority  on  the  supervisors  of  Columbia  to  audit  and  allow  this  claim. 
But  if  this  oase  is  one  coming  within  the  discretionary  powers  conferred  on  the 
board  of  supervisors  by  the  legislature,  the  court  cannot  by  mandamus  inter- 
fere before  with  the  supervisors  by  dictating  the  manner  in  which  that  dis- 
cretion shall  be  exercised  by  the  defendants.     People  v.  Svpervisoi's,  1  Hill, 
367.     Within  the  decisions  above  referred  to,  I  do  not  see  how  this  writ  can 
be  sustained  on  this  demurrer. 

But  by  section  51  of  the  Penal  Code  it  seems  clear  that  the  legislature  has 
by  express  enactment  prohibited  the  board  of  supervisors  from  allowing  this 
daim .  That  section  prohibits  any  officer  of  the  state  from  asking  or  receiving 
any  fees  or  compensation  of  any  kind  for  any  service  rendered  or  expense  in- 
curred in  procuring  from  the  governor  of  the  state  a  demand  upon  the  execu- 
tive authority,  of  a  state  or  territory,  or  of  the  United  States,  or  of  a  foreign 
government,  for  the  surrender  of  a  fugitive  from  justice,  or  for  any  services 
rendered  or  expenses  incurred  in  procuring  the  surrender  of  such  fugitive,  or 
of  conveying  him  to  this  state,  or  for  defining  him  there,  except  upon  an 
v.2N.Y.s.no.l4 — 23 
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emplojrment  by  the  governor  of  this  state.  The  writ  in  this  case  expressly 
shows  that  the  services  were  not  rendered  under  an  employment  by  the  gov- 
ernor. By  this  statute  the  claim  for  services  and  expenses  is  made  illegal. 
If  illegal,  the  board  of  supervisors  were  required  to  decline  or  refuse  to  audit 
and  allow  the  same.  The  demurrer  must,  for  the  reasons  above  stated,  be 
sustained,  and  judgment  for  the  defendant  rendered  thei-eon. 


Gale  v.  Troy  &  B.  R.  Co. 
(Supreme  Court,  Special  Term,  SdioliaHe  County.    August,  1888.) 

Railroad  Companies— Consolidi-tion— Rights  or  Bondholdebs  of  the  Constitckxt 
Companies. 

It  is  no  def ensd  to  an  action  by  a  bondholder  against  a  railroad,  for  the  accrued 
interest  on  bonds  secured  by  a  mortgage  on  the  defendant's  property  and  franchise, 
that  the  defendant  has  entered  into  an  agreement  for  the  consolidation  of  its  prop- 
erty and  franchise  with  another  company,  pursuant  to  the  provisions  of  Laws  N. 
Y.  1869,  c.  917;  as  section  6  of  that  chapter  provides  that  **tbe  rights  of  all  credit- 
ors of  and  all  liens  npon  the  property  of  either  of  said  corporations,  parties  to  said 
agreement,  shaU  be  preserved  unimpaired,  and  the  respective  corporations  shall 
be  deemed  to  continue  in  existence  to  preserve  the  same. " 

Alden  &  King,  for  plaintiff.    John  H,  Peck,  for  defendant. 

Mayham,  J.  This  action  is  brought  to  recover  accrued  interest  conceded 
to  be  due  upon  bonds  issued  by  the  defendant,  and  held  and  owned  by  the 
plaintiff.  By  the  terms  of  the  bond  the  interest  was  payable  semi-annually. 
Before  the  commencement  of  the  action  a  Joint  agreement  was  entered  into 
between  the  defendant  and  the  Fitchburgh  Uailroad  Company,  forming  a  con- 
tinuous li^e  with  the  road  of  the  defendant,  for  the  consolidation  of  said  two 
railroad  companies,  and  their  property  and  franchises,  under  the  corporate 
name  of  the  Fitchburgh  Railroad  Company,  under  and  in  pursuance  of  the  pro- 
visions of  chapter  9lf  of  the  Laws  of  1869.  The  proof  shows  that  the  bonds 
upon  which  this  interest  is  due  are  secured  by  a  mortgage  on  the  property 
and  franchise  of  the  defendant.  Upon  these  facts  the  defendant  insists  that 
this  action  cannot  be  maintained  against  this  defendant,  but  that  recourse  can 
only  be  had  to  the  new  corporation,  or  by  foreclosure  of  the  mortgage  for  the 
recovery  of  interest  on  default  of  the  payment  at  maturity.  By  section  5  of 
chapter  917  of  Laws  of  1869  it  Is  provided  that  "the  rights  of  all  creditors  of, 
and  all  liens  upon,  the  property  of  either  of  said  corporations,  parties  to  said 
agreement  and  act,  shall  be  preserved  unimpaired,  and  the  respective  corpo- 
rations shall  be  deemed  to  continue  in  existence  to  preserve  the  same."  One 
of  the  rights  of  the  creditors  of  this  defendant,  holding  its  bonds,  was  the 
right  to  enforce  payment  by  action  at  law  upon  said  bonds.  As  the  bond 
held  by  the  plaintiff  is  the  evidence  of  the  debt  due  him  from  the  company 
out  of  which  the  interest  arose,  to  which  the  ^mortgage  is  collateral,  it  would 
seem  that  the  liability  of  the  defendant  to  an  action  for  the  payment  of  the 
interest  accruing  upon  the  bonds  is  not  removed  by  the  act  of  consolidation, 
but  is  in  terms  preserved  by  the  express  provisions  of  section  5,  above  referred 
to.  The  ultimate  liability  of  the  Fitchburgh  Consolidated  Company,  on  f^- 
ure  to  collect  of  the  defendant,  need  not  be  considered  here. 

There  has  been  much  discussion  on  this  trial  over  the  language  in  section 
5  of  chapter  917, — "except  mortgages  shall  thenceforth  attach  to  such  new 
corporation. "  This  language,  as  it  appears  to  me,  is  intended  to  confine  the 
specific  lien,  created  by  mortgages  given  as  collateral  to  bonds,  to  the 
specific  property  covered  by  said  mortgages;  so  that  a  mortgage  given  to 
secure  the  bonds  of  the  Troy  &  Boston  road  should  never  become  by  the  act 
of  consolidation  a  specific  lien  upon  the  property  of  the  Fitchburgh  Railmati, 
or  the  mortgages  of  the  Fitchburgh  be  a  specific  lien  on  the  Boston  &  Albany 
Kailroad.    But,  in  the  view  1  liave  taken,  whether  this  be  so  or  not,  I  think 
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the  plaintiff  entitled  to  recover  in  this  action.  The  plaintiff  should  have 
judgment  in  each  of  the  actions  against  the  defendant  for  interest  due  in  each 
case  at  the  time  of  the  commencement  of  the  action,  with  costs.  The  reason- 
ing above  applies  with  equal,  and  perhaps  additional,  force  to  the  actions 
against  the  Fitchburgh  Railroad  Company,  and  judgment  is  ordered  in  each 
of  the  same  against  the  defendant,  as  above* 


Bryan  b.  University  Pub.  Co. 

{Supreme  Court,  General  Term,  Second  Depa/rtmerU.    May  14, 1888.) 

Dykman,  J.  This  is  an  appeal  from  an  order  denying  a  motion  to  vacate 
an  order  for  the  service  of  the  summons  by  publication.  We  thinly  the  appeal 
is  without  merit,  and  cannot  prevail.  Subdivision  1,  8  438,  Code  Civil  Proc., 
seems  to  be  without  limit  respecting  the  possession  or  property  in  this  state, 
so  far  as  the  right  to  the  order  is  concerned  in  the  first  instance.  The  order 
should  be  affirmed,  with  $10  costs. 


Mason  et  at.  v.  Smith  et  dl. 
(Supreme  Court,  General  Term,  Third  Department    September  24, 1888.) 

Practics  in  Civil  Cabes— Pboduction  of  Books  and  Papebs. 

Plaintiffs^  affidavit  stated  that  they  sold  goods  to  defendants ;  that  afterwards, 
without  plaintiffs^  knowledge,  their  clerk  wrote  a  letter  to  defendants,  offering,  as 
d^endants  aUeee,  a  modification  of  the  contract,  and  under  whioh  defendants  re- 
turned part  of  the  goods;  and  that  plaintiffs  are  entirely  ignorant  of  the  contents  of 
the  letter.  The  pleadings  sustain  these  facts,  and  defendants  do  not  claim  the  letter 
to  be  their  affirmative  defense.  Held,  that  an  order  granting  a  discovery  of  the 
letter  would  issue. 

Appeal  from  special  term,  Saratoga  county;  Erothingham  Fish,  Judge. 

Plaint! fb'  affidavit  alleged  that  thej  sold  goods  to  defendants,  and  that  with- 
out their  knowledge  their  clerk  wrote  to  defendants  offering,  as  defendants 
allege,  a  modification  of  the  contract;  that  defendants  returned  some  of  the 
goods,  which  plaintiffs  refused  to  receive;  and  tliat  plaintiffs  were  ignorant 
of  the  contents  of  the  letter. 

Argued  before  Learnsd,  P  J.,  and  Landon  and  Ingalls,  JJ. 

/.  P.  Robertson,  for  appellant.    JoJin  M.  Carroll,  for  respondent. 

Lbabned,  F.  J.  We  think  this  order  appealed  from  was  properly  granted. 
This  is  not  what  has  been  called  "a  fishing  excursion. "  It  is  simply  an  appli- 
cation for  discovery  of  a  certain  letter  written  by  plaintiffs^  clerk  to  defendant. 
This  letter  is  evidently  claimed  to  alter  or  modify  a  contract  made  between  the 
parties.  It  is  therefore  really  a  part  of  the  existing  contract,  if  it  has  any  con- 
nection at  all  with  the  matter.  That  it  is  connected  with  the  matter  is  not 
denied  by  defendants.  The  plaintiffs  do  not  know  the  contents  of  the  letter, 
and  have  no  copy  of  it.  The  defendants  urge  that  the  discovery  is  not  shown 
to  be  necessary.  We  think  that  the  plaintiffs'  affidavit  sufficiently  shows  that 
it  is  material  and  necessary.  It  can  hardly  be  called  an  invasion  of  property 
rights  to  require  a  defendant  to  produce  a  copy  of  a  specified  letter  written  by 
plaintiff.  In  the  ordinary  course  of  business,  persons  retain  a  copy  of  busi- 
ness letters.  If  the  plaintiffs  hsid  done  this,  such  retention  of  a  copy  would 
not  have  invaded  the  defendants'  rights.  By  some  accident  or  negligence  the 
pUiintiff  retained  no  copy.  How  are  the  defendants  any  worse  off  in  giving  a 
copy  than  they  would  have  been  if  plaintiff  had  retained  a  copy  when  the  letter 
was  sent?  Not  in  any  way.  As  to  the  claim  that  the  application  should  be 
denied  because  the  plaintiffs  do  not  state  positively  the  contents  of  the  letter, 
the  plain  answer  is  that,  if  they  knew  the  exact  contents  of  the  letter,  they 
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would  not  need  a  discovery.  The  existence  of  th6  letter  is  admitted.  Tbe 
affidavit  and  tbe  pleadings  show  unmistakably  that  it  contains  a  modification, 
or  what  is  claimed  by  defendants  to  be  a  modification,  of  the  contract  between 
the  parties.  The  defendants  do  not  deny  this,  and  give  no  facts  why  they 
should  not  make  discovery.  Discovery  cannot  injure  them.  They  do  not  claim 
that  the  letter  is  their  affirmati  ve  defense.  The  order  appealed  from  is  affirmed, 
with  li^lO  costs,  and  printing  disbursements. 

Lani>on  and  Ingalus,  JJ.,  concur. 


Clearman  f>,  Clearman. 

(Supreme  Court,  Special  Term,  New  York  County.    October  11, 1888.) 

DivoBOB— Abandonment — Sepabation  fbom  Bed  and  Boabd 

A  huBband  left  his  wife,  announcing  his  intention  never  to  live  with  her  again, 
and  testified,  in  an  action  for  a  iegai  separation,  that  he  wotdd  not  resume  his  re- 
lation of  husband  to  her,  and  would  not  live  in  the  same  house  with  her.  He  had 
furnished  her  with  certain  sums  of  money  for  her  support  and  that  of  her  two  in- 
fant children,  and  had  visited  her  apartments  every  aay  to  see  the  children,  but  all 
relations  between  himself  and  her  had  been  abandoned  by  him.  Held^  that  there 
was  an  abandonment,  which  entitled  the  wife  to  a  separation  from  bed  and  board, 
and  tbe  custody  of  the  children,  with  proper  provision  as  to  the  husband  visiting 
them. 

L.  F,  Post,  for  plaintiff.     W.  8.  Jarvis,  for  defendant. 

Patterson,  J.  This  action  is  brought  by  a  wife  to  procure  a  separation 
from  bed  and  board  under  subsection  8,  §  1762,  Code  Civil  Proc.  She  al- 
leges that  her  husband  has  abandoned  her.  The  defenses  are  two:  Firttt, 
that  there  has  been  no  abandonment  within  the  meaning  of  the  law;  and» 
second,  that  a  separation  was  agreed  upon  between  tlie  parties.  Of  the  second 
defense  it  is  not  necessary  to  say  anything  further  than  that  the  proof  fails  to 
establish  such  an  agreement,  and,  at  most,  shows  that  negotiations  were  had 
looking  to  such  an  end,  but  that  they  were  not  consummated,  and  tbe  terms 
were  never  agreed  upon. 

The  real  question  in  the  case  is,  has  the  defendant  abandoned  the  plaintiff? 
It  is  proven  conclusively  that  on  May  5,  1885,  he  left  the  plaintiff,  announe- 
ing  his  intention  never  to  live  with  her  again,  and  this  Intention  he  has  car- 
ried into  effect;  and  he  has  gone  so  far  as  to  say  upon  this  trial  that  he  will  not 
resume  his  relation  of  husband  to  her, — will  not  live  in  the  same  house  with 
her,  nor  give  her  his  society,  companionship,  or  home.  He  has  contributed 
to  or  provided  for  her  support;  that  is  to  say,  from  the  time  he  left  her  he  has 
furnished  her  certain  money  for  her  support  and  that  of  her  two  infant  chil- 
dren, who  are  of  such  tender  years  that  they  cannot  be  taken  from  their 
mother;  and  he  visits  tbe  apartment  of  his  wife  every  day  to  see  the  children* 
and  on  such  visits  sometimes  sees  the  plaintiff;  but  all  relations  between  him- 
self and  her  have  been  abandoned  by  him,  despite  her  earnest  entreaties  and 
desire  to  have  him  return. 

It  is  very  difficult  to  frame  a  comprehensive  definition  of  abandonment  as 
it  is  used  in  the  section  of  the  Code  under  consideration.  It  may  be  equiv- 
alent to  desertion,  but  for  the  purposes  of  this  case  it  may  be  regarded  as  the 
cessation  by  plaintiff  from  living  with  his  wife,  with  a  fixed  determination 
not  to  resume  such  living  with  her,  and  the  absence  of  her  consent  to  such 
separate  living,  and  of  conduct  on  her  part  justifying  her  husband's  with- 
drawal. In  this  case  all  matrimonial  relations  between  the  parties  have  ceased 
by  the  act  of  the  defendant.  He  persists  in  living  separate  from  his  wife, 
and  will  not,  under  any  circumstances,  as  he  says,  resume  living  with  her. 
She  has  not  consented  to  this,  but  has  time  and  again  asked  the  defendant  to 
change  his  purpose.    The  whole  evidence  evinces  an  unalterable  determina- 
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tion  on  hia  part  to  repudiate  all  the  duties  of  a  husband,  except  that  of  con- 
tributing to  the  support  of  his  wife;  and  the  impression  the  testimony  makes 
on  my  mind  is  that  he  does  this  for  his  children  rather  than  for  lier.  But 
this  proyision  for  her  support  does  not  relieve  him  from  the  charge  of  aban- 
donment It  is  none  the  less  desertion  if  a  husband  refuses  to  live  with  his 
wife»  although  he  does  support  her»  (Magrath  v.  Magrath,  103  Mass.  577, 
579,)  and  here  this  support  is  liable  to  be  withdrawn  at  any  time,  although 
that  might  be  prevented  by  an  order  under  another  section  of  the  Code,  with- 
out a  decree  of  separation.  I  am  of  opinion  that  the  plaintiff  has  shown 
enough  to  entitle  her  to  judgment,  and  allowing  her  the  custody  of  the  chil- 
dren, with  proper  provision  as  to  the  defendant  visiting  them»  and  allowing 
her  a  fixed  monthly  sum  for  her  and  their  support. 


Sandfobd  V,  Shafeb. 
{Supreme  Covn%  General  Temht  Fifth  Departanent.    October*  1888.) 
Etzdbnob — Hbabsat. 

In  an  action  to  recover  for  injuries  to  a  dog,  alleged  to  have  been  inflicted  by  de- 
fendant, it  is  improper  to  admit  evidence  that  a  material  witness  for  plaintin  had 
stated  tnat  he  would,  or  was  going  to,  shoot  the  dog.  and  that  plaintiff  had  paid  him 
to  make  an  affidavit  in  the  case,  without  laying  a  lonndation  for  contradiction  by 
asking  the  plaintiff's  witness  about  the  statements.  Code  Ciyil  Proa  S  8068,  provia- 
Ing  that  on  appeals  from  justices  objections  merely  technical  and  not  affecting  the 
merits  shall  be  disregarded,  does  not  abrogate  the  fundamental  rules  of  evidence. 

Appeal  from  a  judgment  of  the  county  court  of  Steuben  county,  aflSrming  a 
judgment  of  the  justice's  court  entered  on  the  verdict  of  a  Jury. 
i>.  M.  Darrin,  for  appellant,    if.  D.  Baldwin,  for  respondent. 

DwiOHT,  J.  The  action  was  to  recover  the  value  of  a  dog  alleged  to  have 
been  rendered  helpless  and  worthless  by  the  wrongful  act  of  the  defendant. 
The  evidence  on  the  part  of  the  plaintiff  was  circumstantial.  The  fact  was 
denied  by  the  defendant  as  a  witness.  The  jury  found  for  the  defendant,  and 
the  verdict  cannot  be  disturbed  as  contrary  to  evidence.  The  only  question 
is  wliether  several  manifest  errors  in  the  admission  of  evidence  against  the 
plaintiff  can  be  disregarded  under  the  provisions  of  section  3063  of  the  Code 
of  Civil  Procedure.  They  must  be  disregarded  if  they  are  technical  merely, 
and  do  not  affect  the  merits;  otherwise  if  tbey  are  substantial,  and  do  affect 
the  merits  of  the  case.  The  manifest  errors  disclosed  by  the  record  consisted 
in  the  admission,  by  the  testimony  of  several  witnesses,  of  the  declarations 
of  a  third  person,  one  Peter  Titus,  to  the  effect  that  he  would,  or  was  going 
to,  shoot  the  plaintiff's  dog;  and  that  the  plaintiff  had  paid  him  25  cents  to 
mal^e  an  affidavit  in  reference  to  the  facts  of  the  case.  Peter  Titus  had  been 
a  witness  for  the  plaintiff,  but  no  foundation  whatever  was  laid  for  his  con- 
tradiction in  respect  to  either  of  the  matters  to  which  his  alleged  declarations 
related.  The  evidence  objected  to  was  merely  hearsay,  and  was  of  a  charac- 
ter likely  to  prejudice  the  plaintiff's  case.  The  provisions  of  section  3063  of 
the  Code,  above  referred  to,  are  undoubtedly  well  intended,  and  of  salutary 
effect  when  properly  applied.  They  recognize  the  fact  that  justices  of  the 
peace  are  usually  laymen,  unskilled  in  distinctions,  and  better  fitted  to  apply 
the  maxims  of  common  sense  than  to  administer  the  strict  rules  of  legal  pro- 
cedure. But  they  are  not  intended  and  cannot  have  the  effect  to  abrogate, 
even  in  justices*  courts,  those  fundamental  rules  of  evidence  which  are  neces- 
sary for  the  ascertainment  of  the  truth  in  judicial  investigations,  and  for  tlie 
protection  of  the  substantial  rights  of  litigants.  The  language  employed  in 
the  statute  excludes  suc^i  a  construction.  It  authorizes  the  appellate  court  to 
disregard  only  "technical  errors  and  defects  which  do  not  affect  the  merits." 
Ko  rule  of  evidence  is  more  indispensable  than  that  which  excludes  hearsay 
testimony.     The  rights  of  parties  are  not  to  be  imperiled  by  the  loose  and  ir- 
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responsible  declarations  out  of  court  of  persons  not  parties  to  the  controversy. 
This  case  furnishes  a  marked  example  of  the  violation  of  that  important  rule 
of  evidence.  The  witness  Titus  had  testified  to  a  fact  of  some  importance  in 
the  chain  of  circumstantial  evidence  by  which  the  plaintiff  sought  to  establish 
his  case.  Thereupon  the  defendant  was  permitted,  without  laying  any  foun- 
dation for  attacking  his  credit  by  contradiction,  to  prove  by  two  witnesses  his 
declarations  that  the  plaintiff  had  paid  him  25  cents  to  makA  an  affidavit,  and 
by  two  other  witnesses  that  he  had  himself  threatened  to  kill  the  plaintiff's 
dog.  The  evidence  was  calculated  to  prejudice  the  plaintiff's  case,  and  to  de- 
feat his  action.  It  was  objected  to  on  the  grounds  here  considered.  The 
cases  cited  by  counsel  for  the  respondent  do  not  sanction  the  disregard  of  er- 
rors of  this  character.  In  Barle  v.  Lefler,  10  N.  Y.  St.  Rep.  807,  and  the 
cases  there  cited,  it  was  held  that  the  admission,  in  a  justice's  court,  of  in- 
competent testimony,  to  prove  a  fact  clearly  proved  by  other  testimony  of  a 
competent  character,  is  not  such  an  error  as  requires  the  reversal  of  the  judg- 
ment. Such  was  not  this  case.  The  facts  sought  to  be  established  by  the  tes- 
timony here  objected  to  were  not  proved  by  any  other  testimony.  The  error 
of  the  admission  of  this  testimony  was  not  technical,  and  it  went  to  the  mer- 
its of  the  action.  They  were  errors  of  a  character  subversive  of  justice,  and 
cannot  be  disregarded.  The  judgments  of  the  county  court  and  of  the  jus- 
tice's court  must  be  reversed.    All  concur,  except  Bradley,  J.,  not  sitting. 


KtTKLO  V,  Kleis. 
(SupreTne  Court,  Cfeneral  Term,  Fifth  Depcvrtment.    October,  1888.) 

1.  Appeals— From  Invbrior  Courts— Dismiss al. 

Ck)de  Civil  Froc.  N.  Y.  $  8062,  provides  for  dismissal  of  an  appeal  from  a  justioe^s 
court  only  In  oase  the  action  is  not  brought  to  a  hearing  before  the  end  of  the  sec- 
ond term  after  the  appeal  is  taken.  Section  8068  provides  that  the  judgement  maj 
be  either  affirmed  or  reversed  in  whole  or  in  part.  Held,  that  an  appeal  from  s 
justice  cannot  be  dismissed  by  the  county  court,  on  the  ground  that  the  justice  had 
no  jurisdiction  to  enter  judgment  at  the  time  he  entered  it. 

3.  Justices  of  the  Fba.ce— -Entry  op  JuDaMEHT— Wpthdhawal  of  Action. 

Under  Code  Civil  Proc.  N.  Y.  $  8015,  providing  that  when  the  plaintiff  ia  non- 
suited, or  discontinues  or  withdraws  his  action,  the  justice  must  forthwith  enter 
judgment,  he  has  no  power  to  enter  judgment  10  days  after  the  withdrawal  of  an 
action. 

Appeal  from  Erie  county  court. 

Action  by  Frederick  Xuklo  against  John  Kleis,  commenced  before  a  jus- 
tice's court.  The  plaintiff  appeals  from  an  order  dismissing  an  appeal  to  tbe 
county  court.  Code  Civil  Proc.  N.  Y.  §  3015,  provides  that  "when  the  plain- 
tiff is  nonsuited,  or  discontinues  or  withdraws  the  action,  or  where  the  judg- 
ment is  confessed,  or  a  verdict  is  rendered,  «  *  ♦  the  justice  must  forth- 
with render  judgment,  and  enter  it  in  his  docket  book.'* 

T.  W,  Schiller,  for  appellant.    H,  S,  Heath,  for  respondent. 

DwiGHT,  J.  The  judgment  appealed  from  was  entered  on  a  withdrawal  of 
the  action  in  the  justice's  court,  but  not  until  10  days  after  the  action  was 
withdrawn.  The  appeal  was  dismissed  by  the  county  court  on  the  ground, 
as  appears  from  tbe  opinion  of  the  county  judge,  that  an  appeal  will  not  lie 
from  a  judgment  so  entered.  We  think  this  disposition  of  the  appeal  was  un- 
authorized. The  county  court  has  j  urisdiction  of  appeals  from  j  ustices'  courts 
only  as  provided  by  statute.  Section  3062,  Code  Civil  Proc.,  prescribes  the 
only  case  in  which  an  appeal  may  be  dismissed,  viz.,  when  not  brought  to  a 
hearing  before  the  end  of  the  second  term  after  the  appeal  !s  taken.  In  all 
other  cases  the  county  court  must  giveludgment  either  of  affirmance  or  re- 
versal, in  whole  or  in  part.  Section  3063.  It  was  not  competent,  therefore, 
for  the  county  court  to  dismiss  the  appeal  in  this  case.  It  should  have  ten- 
jiered  a  judgment  either  of  affirmance  or  of  reversal. 
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The  Tiews  expressed  by  the  county  judge  in  his  opinion  would  lead  to  affirm- 
ance; but  this,  we  think,  would  have  been  error.  The  justice  had  lost  juris- 
diction of  the  case  before  he  entered  judgment.  He  was  required  to  enter 
judgment  forthwith.  Section  3015.  He  had  no  j  urisdiction  to  do  so  at  a  later 
day.  So,  in  numerous  cases,  it  has  been  held  in  respect  to  judgments  required 
to  he  entered  forthwith  under  other  provisions  of  the  same  sed^ion,  or  the  cor- 
responding provision  of  the  Revised  Statutes.  2  Bev.  St.  p.  247,  §  124 ;  Wat$on 
V.  DavU,  19  Wend.  371;  8ibl^  v.  Howard,  3  Denio,  72.  The  fact  that  in 
this  case  the  plaintiff  consented  to  a  judgment  against  him  by  a  withdrawal 
of  his  action  does  not  change  the  rule  in  this  respect.  He  has  not  consented 
to  this  judgment,  but  only  to  a  judgment  to  be  entered  forthwith  as  re- 
quired by  the  statute.  He  has  not  consented  to  extend  the  jurisdiction  of 
the  justice  for  10  days  to  enable  him  to  enter  a  judgment  at  the  end  of  that 
time.  If  such  an  extension  can  be  taken  for  10  days,  there  is  no  reason  wliy 
it  might  not  be  taken  for  10  months,  and  the  burden  be  thrown  on  the  plain- 
tifl  to  show  that  he  was  predjudiced  by  the  delay.  The  answer  to  all  such 
propositions  is  that  the  justice  had  no  jurisdiction  to  enter  a  judgment  after 
the  day  on  which  the  action  was  withdrawn.  For  the  reasons  stated,  the 
judgment  of  the  justice's  court  should  have  been  reversed,  and  to  this  the  re- 
spondent below  had  consented  by  a  stipulation  under  the  provisions  of  section 
3062  of  the  Code.  We  think  the  county  judge  was  right  in  the  view  inti- 
mated by  him  that  the  irregularity  in  the  entitling  of  that  stipulation  was  not 
such  as  to  mislead  the  appellant  below,  and  we  see  no  reason  why  the  judg- 
ment of  the  justice's  court  might  not  have  been  reversed  pursuant  to  that 
stipulation.  The  order  of  the  county  court  must  be  reversed,  but  without 
coflts  to  either  party.    All  concur.    So  ordered. 


Wbought-Ikon  Sbidgk  Go.  o.  Town  of  Attioa. 
{Sv^eme  Court,  General  Term,  Fifth  Department    October  19, 1888.) 

1.  Constitutional  Law — Titles  op  Laws— Towns — Bridges. 

Act  N.  T.  1887,  o.  205,  is  entitled  **  An  act  to  legalize  the  acts  and  proceedings  of 
the  town  board  and  the  town  board  auditors  of  the  town  of  A.,  W.  county,  in  rela- 
tion to  the  erection  of  a  certain  bridge,  «  «  «  and  the  acts  and  proceedings  of 
the  annufd  town  meeting  of  said  town,  held  *  *  *,  in  relation  to  said  bridge, 
and  the  acts  and  proceedings  of  M.,  as  highway  commissioner  of  said  town,  in  rela- 
tion to  said  bridge; "  and  legalized  certain  irregular  proceedings  resulting  in  a  con 
tract  for  a  bridge,  and  the  auditing  of  the  oommissioner's  account.  It  also  stated 
that  its  purpose  was  to  enable  the  contractor  to  recover  the  value  of  the  bridge,  etc., 
and  that  the  town  need  not  pay  the  contract  price,  but  that  the  contractor  might 
sue  for  a  reasonable  compensation.  Held,  that  Const.  N.  Y.  art  8,  §  16,  requiring 
auch  bills  to  embrace  not  more  than  one  subject,  and  that  to  be  expressed  in  the 
title,  is  not  violated,  in  that  the  act  legalizes  the  proceedings  and  changes  the 
measure  of  liability,  thus  embracing  more  than  one  subject,  while  the  title  indi- 
cates but  one.    Dwiuht,  J.,  dissenting.  « 

2.  Same— Local  Legislation. 

Nor  does  the  act  violate  article  8,  $  18,  prohibiting  the  legislature  from  passing 
local  bills  providing  for  building  bridges,  etc 
&  Towns— Actions— Evidence. 

In  an  action  by  the  contractor  under  the  act,  evidence  of  the  proceedings  of  the 
town  authorities  referred  to  in  the  act  were  admissible  to  show  on  what  the  ratifica- 
tion by  the  legislature  was  founded. 

Appeal  from  circuit  courts  Wyoming  county. 

Action  by  the  Wrought-Iron  Bridge  Company  of  Canton,  Stark  county, 
Ohio,  against  the  town  of  Attica,  for  •8,975,  the  contract  price  of  a  bridge, 
and  •89.61,  as  the  expense  of  removing  an  old  bridge.  From  the  judgment 
on  a  verdict  for  plaintiff,  and  an  order  denying  motion  for  new  trial,  defend- 
ant appeals. 

Argued  before  Barker,  P.  J.,  and  Bradley,  Haight,  and  DwiaHT,  J  J. 
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George  U,  Lof>eridgef  for  appellant.    TyrrtU  d*  Ballardt  for  respondent. 

Brabi/ET,  J.  Pursuant  to  the  terms  of  a  contract  made  by  the  oommis* 
sioner  of  hicrhways  of  the  town  of  Attica  with  the  plaintiff*  the  latter  fur- 
nished the  materials  and  constructed  a  bridge  upon  the  line  of  a  highway 
over  Tonawanda  creek,  in  that  town.  The  bridge  was  completed,  and  by  the 
commissioner  accepted,  in  February,  1885,  and  has  since  then  been  used  by  the 
public.  The  contract  price  for  the  materials  and  construction  of  the  bridge 
was  itd,975.  The  plaintiff  also  removed  the  old  bridge  there,  upon  the  promise 
of  the  commissioner  to  pay  the  expense  of  doing  it.  Subsequently,  and  in 
February,  1885,  the  auditing  board  of  the  town  audited  and  allowed  the  ac- 
count of  the  commissioner  for  the  contract  price  of  the  bridge,  and  $89.61, 
as  the  expense  of  the  removal  of  the  old  bridge.  After  the  election  of  the 
successor  in  office  of  the  commissioner  who  made  the  contract  with  the  plain- 
tiff, the  constituted  authorities  of  the  town  refused  to  provide  for  or  make 
payment  to  the  plaintiff  for  the  work  as  provided  by  the  contract;  and,  in  an 
action  brought  against  such  succeeding  commissioner  upon  it,  the  plaintifTs 
complaint  was  finally  dismissed.  The  situation  appeared  to  be  such  that  there 
was  no  liability  of  the  officer  to  pay  the  plaintiff,  because  it  was  not  within 
the  power  of  the  commissioner  of  highways,  as  such,  to  make  the  contract. 
And  for  that  reason  the  legi stature  passed  an  act  entitled  **  An  act  to  legalize 
the  acts  and  proceedings  of  the  town  board  and  the  town  board  auditori  of 
the  town  of  Attica,  Wyoming  county,  in  relation  to  the  erection  of  a  certain 
bridge  over  the  Tonawanda  creek,  on  Main  street,  in  the  village  of  Attica,  in 
said  town,  and  the  acts  and  proceedings  of  the  annual  town  meeting  of  aaid 
town  held  on  the  22d  day  of  February,  1885,  in  relation  to  said  bridge,  and 
the  acts  and  proceedings  of  George  D.  Miller,  as  highway  commissioner  of 
said  town,  in  relation  to  said  bridge. "  Laws  1887,  c.  205.  ^ By  sections  1,  2, 
3,  and  4  the  proceedings  of  the  electors  and  commissioner  ^^  highways  of  the 
town,  leading  to  and  resulting  in  the  contract,  and  of  the  ^own  board  in  au- 
diting the  commissioner's  account,  etc..  were  in  terms  aerfitim  legalized  and 
confirmed.  And  by  the  latter  part  of  section  4  it  was  declared  that  the  pro- 
visions of  that  and  the  preceding  sections  were  for  the  purpose  only  of  enabling 
the  plaintiff  to  recover  from  the  town  the  value  of  the  bridge,  the  cost  of  the 
removal  of  the  old  one,  and  interest  as  specified  in  the  fifth  section;  which 
provided  that  nothing  in  the  act  contained  should  be  so  construed  as  to  re- 
quire the  town  to  pay  the  amount  audited  by  the  town  board  of  auditors  for 
the  contract  price  of  the  bridge  constructed,  or  for  taking  down  the  old  one, 
but  that  the  plaintiff  might  maintain  an  action  against  the  town  to  recover  a 
fair  and  reasonable  compensation  for  such  work,  with  interest  from  the  time 
of  the  completion  and  acceptance  of  the  bridge.  This  act  was  effectual  to 
support  liability  of  the  town  and  the  recovery,  unless  the  power  for  that  pur- 
pose was  denied  to  the  l^islature  by  the  constitution,  Toum  of  Guilford  v. 
Stbpei^isors,  13  N.  Y.  143;  Toton  of  Duanesburgh  v.  Jenkins,  57  N.  Y.  177. 

But  as  the  act  is  local  in  character,  it  is  contended  that  it  is  violative  of  the 
provision  of  the  constitution  that  no  private  or  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title.  Article  3,  §  16. 
The  terms  of  the  title  as  expressed  by  it  indicate  a  purpose  to  legalize  the  pro- 
ceedings had  in  the  town  in  relation  to  the  bridge.  All  those  proceedings  had 
some  relation  to  the  means  employed  to  procure  the  construction  of  the  bridge, 
and  to  provide  for  payment  of  the  expense  of  it.  They  are  parts  of  a  single 
subject,  and  the  title  is  free  from  objection.  The  contention,  however,  is  that 
the  provisions  of  the  act  embrace  more  than  one  subject,  and  are  extended  be- 
yond the  purport  of  the  title;  because  it  provides,  not  only  that  such  proceed* 
ings  be  legalized  and  confirmed,  but  makes  the  value,  rather  than  the  contract 
price,  the  measure  of  compensation  and  liability  for  the  work.  It  is  true  that 
simply  legalizing  the  proceedings  would  apparently  have  the  effect  to  give 
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validity  to  the  contract  made  by  the  commissioner  with  plaintiff,  and  charge 
liability  upon  it  to  the  latter;  and  for  that  reason  there  may  seem  to  be  some 
apparent  force  in  the  contention  that  the  title  is  not  snfficiently  broad  to  em- 
brace within  its  meaning  a  parpose  to  charge  upon  the  town  any  other  or  dif- 
ferent measure  of  liabiHty  for  compensation  to  the  plaintiff  than  that  fur- 
nished by  the  terms  ot  the  contract. '  But  for  the  purposes  of  the  question 
presented  tl)e  import  of  the  title  does  not  require  a  construction  so  restricted. 
The  subject  of  the  title  has  relation  to  the  bridge,  and  the  proceedings  taken 
by  the  anthoritiesof  the  town  to  procure  its  construction,  resulting  in  the  em- 
ployment of  the  plaintiff  to  furnish  it,  and  with  a  view  to  payment  therefor; 
and  the  provisions  of  the  act  so  far  legalize  and  confirm  those  proceedings  as 
to  render  the  employment  valid,  and  entitle  the  plaintiff  to  recover  and  receive 
from  the  town  the  value  or  reasonable  compensation  for  the  erection  of  the 
bridge,  and  lor  taking  down  the  old  one.  The  fact  that  the  measure  of  lia- 
bility and  compensation  given  by  the  act  is  a  qualification  to  that  extent  of 
the  proceedings  had  pursuant  to  which  the  work  was  performed  is  not  a  de- 
parture from  the  subject  referred  to  in  the  title.  The  purpose  for  which  the 
title  is  required  to  express  the  subject  of  a  private  or  local  bill  is  not  to  fur- 
nish by  it  the  details  of  the  act,  but  to  call  attention  to  the  matter  to  which 
it  relates,  for  the  details  of  which  reference  must  be  had  to  the  provisions  of 
the  bill.  The  question  is  not  one  of  degiee  of  particularity,  but  whatever 
comes  within  the  purview  of  the  subject  expressed  in  the  title  is  permissible 
in  the  act.  Brtwster  v.  City  of  Syracuse,  19  N.  Y.  116;  Tifft  v.  City  qf  Buf- 
falo, 82  X.  Y.  204;  People  v.  Briggs,  50  N.  Y.  653;  In  re  Raaroad  Co.,  67 
N.  Y.  372;  KerHgan  v.  Force,  68  N.  Y.  381;  Neuendorf  v.  Dwryea.  69  N.  Y. 
557;  In  re  Gas-Light  Co.,  85  N.  Y.  526. 

But  it  is  urged  that  tlie  title  of  the  act  is  such  as  to  exclude  from  its  im- 
port any  indication  of  purpose  to  furnish  a  measure  of  liability  of  the  town 
other  than  that  which  the  contract  as  made  purported  to  create;  and  that,  in 
view  of  the  provisions  in  that  respect  of  the  act,  it  was  deceptive  and  mislead- 
ing, and  therefore  cannot  survive  the  test  applicable  to  such  cases  declared  in 
Ke  City  of  New  York,  99  N.  Y.  569,  577,  2  N.  E.  Eep.  642.  But  the  title 
of  the  act  in  question  is  not  obnoxious  to  the  rule  of  construction  and  effect 
there  announced  as  that  upon  which  validity  depends.  All  the  provisions  of 
the  bill  are  within  and  have  relation  to  the  general  subject  of  the  title.  The 
question  has  frequently  been  considered,  and  the  courts  are  not  inclined  to 
rigidly  criticise  the  manner  of  expressing  the  subject  in  the  titles  and  the 
purposes  contained  in  the  provisions  of  bills  with  a  view  to  distinguish  the 
latter  from  the  former,  as  appears  by  the  cases  before  cited,  from  the  doctrine 
of  which  in  tliat  respect  the  subsequent  cases  have  not  departed.  While  the 
subject  of  the  bill  must  be,  the  purposes  of  the  bill  need  not  be,  expressed  in 
the  title,  but  may  be  found  only  in  the  provisions  of  the  act.  There  is  noth- 
ing in  this  title  which  in  terms  or  necessary  effect  ^dude  from  the  subject 
expressed  in  it  the  consequences  to  be  provided  as  the  result  of  the  confirma- 
tion of  the  proceedings  i^alized.  The  title  merely  fails  to  indicate  the  details 
in  that  respect.  The  provisions  of  section  4  qualify  the  effect  of  such  con- 
firmation before  therein  expressed,  and  those  of  section  5  declare  the  conse- 
quences of  it.  They  have  relation  to  the  compensation  of  the  plaintiff,  and 
the  liability  of  the  town  for  the  work  of  construction  of  the  new  bridge,  and 
for  the  removal  of  the  old  one.  This  is  within  the  details  of  the  subject  of 
the  title.  People  v.  Banks,  67  N.  Y.  568.  The  reason,  as  represented  by  the 
defendant's  answer,  for  the  refusal  to  pay,  which  produced  the  legislative  act 
and  its  provisions  making  the  value  the  measure  of  liability,  was  the  alleged 
fact  that  the  contract  price  was  in  excess  of  the  value  of  the  worf.  And  it 
may  be  observed  that  the  recovery  was  less  than  the  amount  (with  intereat 
upon  it)  which  the  commissioner  by  the  contract  undertook  to  pay  the  plainr 
tiff.    This  light  of  recovery  was  properly  made  dependent  upon  the  legislative 
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confirmation  of  the  employment  of  the  plaintiff  by  the  oommissiooer,  and  as 
the  result  o£  it.  The  act  does  not  seem  to  come  within  the  inhibition  of  the 
eonstitutional  provision  before  mentioned. 

Nor  was  the  power  to  pass  the  act  denied  to  the  legislature  by  section  18  of 
article  8  of  the  constitution.  It  did  not  provide  for  building  any  bridge,  but 
merely  charged  the  town  with  the  duty  to  provide  for  the  payment  and  to  pay 
for  one  already  constructed  by  the  plaintiff,  upon  employment  by  the  commis- 
sioner, pursuant  to  proceedings  defectively  or  ineffectually  taken  and  had  for 
that  purpose,  to  create  liability  for  the  work.  This  legislation  came  within 
neither  the  letter  nor  manifest  purpose  of  such  constitutional  restriction  of 
legislative  power;  nor  is  it  violative  of  any  other  provision  of  the  constitution. 

There  was  no  error  in  the  reception  of  the  evidence  of  the  prooeedings 
of  the  constituted  authorities  of  the  town,  referred  to  in  the  enactment  in 
question,  and  which  were  legalized,  so  far  as  they  were,  by  it.  The  evidence 
was  not  improperly  received  to  show  upon  what  the  l^islative  act  of  ratifica- 
tion was  founded.  The  case  presents  no  error  in  the  rulings  of  the  trial  court. 
The  judgment  and  order  should  be  affirmed. 

Barker,  P.  J.,  and  Haight,  J.,  concur.    Dwiqht,  J.,  dissents. 

DwiGHT,  J.,  (dissenting.)  The  action  was  brought  under  the  provisions 
of  chapter  205,  Laws  1887,  and  the  principal  question  here  discussed  is  that  of 
the  constitutionality  of  that  act  of  the  legislature.  The  phiintiff  is  a  oorpom- 
tion  located  at  Canton,  in  the  state  of  Ohio,  and  engaged  in  the  manuftoture 
and  erection  of  wrought-iron  bridges.  The  defendant  is  a  town  in  the  coun^ 
of  Wyoming.  In  July,  1884,  the  town  board  of  Attica,  upon  inspection,  con- 
demned the  existing  bridge,  by  which  a  highway  of  the  town  was  carried  over 
the  Tonawanda  creek,  as  unsafe  for  travel;  and  by  resolution  authorized  the 
commissioner  of  highways  of  the  town,  one  George  D.  Miller,  to  prooure  the 
construction  of  a  new  iron  bridge,  in  place  of  the  one  so  condemned,  at  the 
expense  of  the  town.  In  pursuance  (k  such  resolution  the  commissioner  on 
August  7,  1884,  entered  into  a  contract  with  the  plaintiff  by  wliich  the  latter 
was  to  furnish  the  materials  for,  and  construct  and  erect  the  superstructure 
of,  such  bridge,  according  to  a  plan  and  specifications  annexed  to  and  made  a 
part  of  the  contract;  the  work  to  be  completed  on  or  before  a  day  named,  at 
the  price  of  $3,975,  to  be  paid  on  the  completion  of  the  bridge  ready  for  tiaveL 
Subsequently,  by  a  further  agreement  between  the  coounissioner  and  the  plain- 
tiff, the  time  for  the  completion  of  the  bridge  was  extended  to  include  the 
month  of  February,  1885;  and  it  was  also  agreed  that  the  plaintiff  should  re- 
move the  old  bridge,  the  actual  expense  of  such  removal  to  be  paid  by  the 
town.  The  bridge  was  completed  in  February,  1885,  and  was  accepted  by 
the  commissioner  on  behalf  of  the  town,  and  has  ever  since  been  used  as  a 
part  of  its  highways,  ffn  the  2l8t  day  of  that  month  the  account  of  the  com- 
missioner for  the  moneys  so  agreed  to  be  paid  to  the  plaintiff  for  the  removal 
of  the  old  bridge  and  the  construction  of  the  new  one  was  audited  by  tlie  town 
board  at  the  sum  of  04,064.61.  At  the  annual  town  meeting,  held  February 
22,  1885,  the  electors  of  the  town  voted  to  authorize  the  supervisor  to  raiae 
the  amount  so  audited,  by  procuring  the  same  to  be  included  in  the  tax  levy 
of  the  town,  or  to  arrange  for  an  extension  of  the  time  of  such  payment;  and* 
in  that  case,  to  give  to  the  plaintiff  the  obligation  of  the  town  to  secure  such 
payment,  with  interest.  A  new  commissioner  of  highways  was  elected  at  the 
same  annual  town  meeting.  On  demand,  he  refused  payment  of  the  amounts 
so  audite<L  as  due  to  the  plaintiff,  and  on  the  Sd  day  of  October,  1886,  an  ac* 
tion  in  this  court  was  commenced  by  the  plaintiff  against  him,  aa  such  com- 
missioner, to  recover  such  amount.  In  that  action  judgment  was  finally  ren- 
dered, dismissing  the  plaintiff's  complaint  on  the  ground  that  Miller,  the  com- 
missioner of  highways,  bad  no  authority  ta  make  the  contract  mentioned,and 
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that  such  contract  was  not  binding  upon  bis  successor,  the  defendant  in  that 
action.  Thereafter,  on  the  25th  of  April,  1887,  the  legislature  passed  the  act 
in  question*  which  is  chapter  205  of  the  Laws  of  that  jear.  The  title  of  the 
act  is  as  follows:  '*  An  act  to  legalize  the  acts  and  proceedings  of  the  town 
board,  and  the  town  board  of  auditors  of  the  town  of  Attica,  Wyoming  county, 
in  relation  to  the  erection  of  a  certain  iron  bridge  oyer  the  Tonawanda  creek, 
on  Main  street,  in  the  village  of  Attica,  in  said  town,  and  the  acts  and  pro- 
ceedings of  the  annual  town  meeting  of  said  town,  held  on  the  twenty-second 
day  of  February,  1885,  in  relation  to  said  bridge,  and  the  nets  and  proceedings 
of  George  D.  Miller  as  highway  commissioner  of  said  town,  in  relation  to  said 
bridge."  The  principal  objection  made  to  the  act  is  that  it  violates  the  pro- 
visions of  section  16  of  article  3  of  the  constitution  of  the  state,  viz.:  "!No  pri- 
vate or  local  bill  *  ♦  *  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title. " 

A  reading  of  the  act  shows  that  sections  1,  2,  and  8,  and  the  Urst  clause 
of  section  4,  conform,  almost  verbally,  to  the  several  divisions  of  the  title. 
They  purport,  successively,  to  legalize  all  the  acts  in  relation  to  the  bridge — 
Firsts  of  the  town  board;  senondf  of  the  town  auditors;  third,  of  the  town 
meeting,  (the  electors  of  the  town;)  and,  fourth,  of  Qeorge  D.Miller,  as  high- 
way commissioner  of  the  town.  The  last  clause  ai  section  4  is  a  statement 
of  a  purpose  of  the  foregoing  provisions  in  the  following  words:  "For  the 
purpose  only  of  enabling  the  Wrought-Iron  Bridge  Company  of  Canton,  Ohio, 
to  recover  from  said  town  the  value  of  such  bridge,  cost  of  removal,  and  in- 
terest, as  hereinafter  specified  in  the  fifth  section  of  this  act."  And  section  5 
thereupon  proceeds  to  provide  that  nothing  in  the  act  contained  should  be  con- 
strued to  require  the  town  to  pay  the  amount  audited  by  the  town  board  for 
the  contract  price  of  the  new  bridge,  or  for  taking  down  the  old  one;  but  that 
the  company  which  did  the  work  may  bring  and  maintain  an  action  to  re- 
cover *^a  fair  and  reasonable  compensation  for  the  erection  of  the  said  bridge, 
and  for  taking  down  the  old  bridge,  with  interest  on  the  amount  found  to  be 
such  compensation  from  the  time  the  said  bridge  shall  be  found  to  have  been 
completed  and  accepted  by  the  officers  of  the  said  town."  The  section  then 
goes  on  to  provide  for  the  collection  of  the  judgment  to  be  recovered  in  said 
action  by  the  usual  methods  of  taxation.  This  is  the  whole  of  the  act.  It  is 
undoubtedly  both  a  prl  vate  and  a  local  bill.  It  seems  to  embrace  but  one  sub- 
ject, which  might  be  described,  in  general  terms,  as  the  removal  of  legal  ob- 
structions in  the  way  of  the  collection  of  a  debt  due  fram  the  defendant  to  the 
plaintiff.  The  matters  specified  in  the  title  are  steps  or  details  of  the  process 
for  the  accomplishment  of  that  purpose,  and  in  this  respect  the  title  is  not 
open  to  the  objection  that  it  does  not  sufficiently  express  the  subject  embraced 
in  the  bill.  Nor-is  it  to  be  objected  to  the  title  tliat  it  does  not  express  in 
general  terms  the  result  to  be  effected  by  those  provisions  of  the  bill  which 
are  specified  in  the  title.  That  result  is  a  consequence  or  corollary  of  the 
provisions  mentioned.  All  the  acts  of  tlie  town  board,  the  auditing  board, 
the  town  meeting,  and  the  commissioner  of  the  highways,  (in  respect  to  the 
building  of  this  bridge,)  leading  up  to  aud  including  the  contract  with  the 
plaintiff,  being  legalized  and  validated,  it  follows  of  necessity  that  the  plain- 
tiff may  maintain  an  action  on  that  contract,  and  recover  what  is  its  due.  In 
the  laws  frequently  passed  by  the  legislature  legalizing  the  official  acts  of  town 
officers*  notably  of  justices  of  the  peace,  ^'hich  lacked  validity  by  reason  of 
failure  of  the  officers  to  qualify,  or  for  other  reasons,  it  has  never  been  thought 
necessary  to  specify,  either  in  the  title  or  in  the  body  of  the  bill,  the  particu- 
lar acts  legalized,  or  any  of  the  consequences  of  such  legalization.  I  have  no 
doubt  that  the  title  of  the  bill  in  question  was  sufficiently  comprehensive  and 
explicit  to  satisfy  the  requirement  of  the  provision  of  the  constitution  above 
quoted,  if  the  bill  had  gone  no  further  than  to  legalize  the  acts  of  the  several 
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boards  and  oflScials  mentioned  in  the  title,  and  to  declare  the  legal  and  logical 
consequences  of  legalizing  those  acts.  But  unfortunately  this  bill  goes  out- 
side of  the  limits  thus  indicated,  and  in  its  last  two  sections  undertakes  to 
give  to  its  earlier  provisions  an  efifect  obviously  different  firom,  but  opposed 
to,  that  which  belongs  to  those  provisions,  and  to  their  summary  contained 
in  the  title  of  the  bill.  The  legal  effect  of  the  first  three  and  tlie  first  part  of 
the  fourth  sections  was  to  give  life  and  validity  to  the  contract  between  the 
highway  commissioner  and  the  plaintiff,  and  to  entitle  both  parties  to  the  en- 
forcement of  that  contract  according  to  its  terms.  The  contract  fixed  the 
price  to  be  paid  for  the  new  bridge  at  $3,975,  and  limited  the  compensation 
for  removing  the  old  bridge  to  the  actual  expenses  incurred  in  doing  that 
work.  The  provisions  of  ttie  last  clause  of  the  fourth  section  and  those  of 
section  5  undertake  to  abrogate  the  contract  in  respect  to  the  price  to  be 
paid  for  the  work,  and  to  substitute  a  qiAantum  meruit  for  the  contract  price. 
The  result  would  be  tliat  if,  in  tlie  action  contemplated  by  the  bill,  the  plain- 
tiff should  succeed  in  establishing  the  fact  that  the  new  bridge  was  reasonably 
worth  double  the  price  agreed  to  be  paid,  it  would  be  entitled  to  recover  the 
double  price;  and,  on  the  other  hand,  if  the  proof  showed  that  it  was  worth 
only  one-half  the  price  named  in  the  contract,  the  plaintiff's  recovery  would 
be  limited  accordingly.  Such  a  result  as  this  is  not  expressed  or  suggested 
by  the  title  of  the  bill,  but  is  plainly  at  variance  with  the  intent  and  purpose 
indicated  thereby.  In  the  case  of  In  Re  Vitu  of  New  York,  99  N.  Y.  569,i 
Finch,  J.,  pi-onounces  the  most  valuable  test  of  conformity  to  the  require- 
ments of  the  constitution,  in  the  title  of  such  a  bill,  to  be  the  inquiry  whether 
the  title  is  so  framed  as  to  be  deceptive  and  misleading  as  to  the  contents  and 
purport  of  the  bill;  and  he  adds:  "  Where  one  reading  a  proposed  bill,  with 
the  title  in  his  mind,  comes  upon  provisions  which  take  him  by  surprise, 
which  he  could  not  have  reasonably  anticipated,  and  so  both  citizen  and  legis- 
lator are  misled  and  thrown  off  their  guard,  it  is  our  duty  to  declare  the  con- 
demnation of  the  constitution."  It  seems  clear  that  the  title  to  the  bill  in 
question  must  be  condemned  under  the  application  of  the  test  proposed.  Not 
only  is  the  result  declared  by  the  later  provisions  of  the  bill  not  included  in 
the  statement  of  the  title,  but  it  is  positively  excluded  thereby.  As  the  bill 
stands  it  presents  the  anomaly  of  a  legislative  fiat  giving  life  and  binding 
force  to  a  contract  originally  invalid,  and  at  the  same  time  abrogating  that 
contract  in  one  of  its  most  important  provisions.  If  this  attempt  at  legisla- 
tion escapes  the  condemnation  of  the  constitution  of  the  United  States,  as  a 
law  impairing  the  obligation  of  a  contract,  it  is  only  because  the  validation 
of  the  contract  and  the  impairment  of  its  obligation  are  sought  to  be  accom- 
plished by  one  and  the  same  legislative  act.  It  seems  quite  probable  that  the 
bill,  as  originally  framed,  contidne<l  only  the  provisions  of  sections  1, 2,  and  3, 
and  the  first  part  of  section  4.  To  such  a  bill  the  present  title  would  have  been 
appropriate.  The  contract  would-  have  been  validated,  and  the  Just  and  com- 
mendable purpose  of  enabling  the  defendant  to  pay  for  what  it  has  received 
from  the  plaintiff  would  have  been  attained.  If  the  later  provisions  were 
added  for  the  purpose  of  conciliating  opposition  to  so  Just  a  measure,  it  is 
greatly  to  be  regretted  that  the  title  of  the  bill  was  not  modified  to  meet  the 
change  in  its  provisions.  But  no  consideration  of  the  desirability  of  granting 
the  proposed  relief,  or  of  the  unreasonableness  of  the  opposition  to  the  claim 
of  the  plaintiff,  can  justify  the  court  in  lending  its  sanction  to  a  clear  viola- 
tion of  a  mandate  of  the  constitution.  For  the  reasons  stated  I  reluctantly 
conclude  that  this  judgment  should  be  reversed;  and  since,  if  my  condosion 
is  correct,  no  change  of  proof  can  obviate  the  objection  to  the  action,  judg- 
ment should  be  directed  dismissing  the  plaintiff's  complaint.    In  that  case 

>2  N.  B.  Reo.  649. 
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the  good  citizens  of  Attica  who  desire  to  see  justice  done  to  the  plaintiff  may 
again  invoke  the  power  of  the  legislature  to  enable  them  to  accomplish  that 
object. 


BKJsnsnsiT  et  ah  v.  Western  Union  Tel.  Oo* 

(Supreme  Court,  General  Term,  Fifth  DepcntmenL    October,  1888.) 

1.  Telegraph  Companies— Neoliobnob— Notice  of  Claim. 

Plaintifl  informed  the  operator  of  a  mistake  in  transmitting  a  message,  and  was 
by  him  referred  to  the  principal  oiBce,  where  a  desk  told  him  the  manager  was 
busy,  and  took  down  his  complaint  in  wnting,  and  handed  it  to  a  person  in  another 
room,  whom  he  introduced  as  attorney  of  the  company,  which  attorney  promised  to 
investigate  the  matter,  and  afterwards,  in  reply  to  plaintiffs  Inquiry,  wrote  a  let- 
ter rejecting  the  dalm,  using  paper  and  an  envelope  with  printed  heiadings  repre- 
senting him  to  be  attorney  of  the  company.  Held^  that  it  sufftciently  appeared  that 
complaint  was  made  to  the  proper  autnontieB. 

2.  SA.ME— Limitations  on  Liability. 

The  contract  printed  at  the  top  of  a  telegraph  blank  limiting  liability  for  negli- 
gence or  delay  in  transmitting  an  unrepeated  message  to  the  amount  paid  for  its 
transmission,  and  a  repeated  message  to  50  times  the  amount  paid,  is  reasonable 
and  binding  upon  one  accustomed  to  use  such  blanks,  and  it  is  error  to  refuse  to 
limit  recovery  to  $12.50  for  error  in  a  25  cent  message  requesting  a  certain  horse  to 
be  shipped,  which,  on  receipt,  read  horses,  and  wmoh  some  attempt  was  made  by 
the  receiver  to  have  repeated.^ 

Appeal  from  Wayne  county  court. 

Action  begun  before  a  justice  by  L.  E.  Bennett  and  son  against  the  West- 
em  Union  Telegraph  Company  for  error  in  transmitting  a  message.  On  ap- 
peal to  the  county  court  a  verdict  for  $51  damages  was  recovered,  upon  which 
judgment  was  entered,  and  the  defendant  appealed. 

B,  W,  Hamm,  for  appellant.     C.  H.  Kay,  for  respondents. 

DwiGHT,  J.  The  action  was  to  recover  damages  occasioned  by  the  inaccu- 
rate transmission  of  a  telegraphic  message  from  New  York  city  to  Lyons. 
The  plaintiffs  (father  and  son)  were  dealers  in  horses  at  the  latter  place.  On 
the  6th  of  June,  1887,  the  elder  Bennett,  being  in  K'ew  York,  and  wishing  to 
have  a  particular  horse  shipped  to  him  from  home,  visited  one  of  the  offices 
of  the  defendant  in  the  city,  and  wrote,  on  one  of  the  blanks  usually  supplied 
to  customers  for  that  purpose,  the  message  addressed  to  his  son  at  Lyons, 
"Ship  the  brown  horse,  Kilburn  horse."  The  message  was  handed  to  the 
operator,  read  aloud  by  him,  and  correctly,  to  the  writer,  paid  for  by  the  lat- 
ter at  the  usual  rate  for  an  unrepeated  message,  and  left  for  transmission. 
When  the  message  was  received  at  Lyons  and  delivered  to  the  younger  Ben- 
nett, the  letter  **s"  was  added  to  the  last  word,  so  that  it  read,  "Send  the 
brown  horse,  Kilburn  horses."  The  younger  Bennett,  doubting  the  correct- 
ness of  the  copy  of  the  message  received  by  him,  took  it  to  the  Lyons  office, 
where  he  learned  that  it  had  been  correctly  transcribed  from  the  message  there 
received.  On  the  advice  of  the  operator  he  telegraphed  to  his  father,  to  learn 
what  the  message  was  intended  to  be;  but,  his  father  having  left  the  city  for 
the  day»  he  received  no  answer  to  that  communication.  He  then,  as  he  tes- 
tifies, asked  the  operator  if  the  first  message  could  be  repeated,  and,  being  told 
it  oould»  said,  "1  wish  yob  would  find  out  right  away."  To  the  direct  ques- 
tion, ''Did  you  then  request  him  to  repeat  it?"  he  answered  "1  did,  and  he 
said. '  I  will;  I  will  get  it  right  for  you.'  "  The  operator  testifies  that  the  con- 
versation was  as  follows:  "He  told  me  he  thought  there  was  a  mistake  in  that 
message,    •    •    *    and  asked  if  there  was  any  way  to  find  out,  and  I  told 

^ As  to  how  far  telegraph  companies  may  limit  their  liability  by  contract,  see  Tele- 
graph Co.  V.  Grail,  (E^an.)  17  Pao.  Rep.  S09,  and  note;  Fowler  v.  Telegraph  Co.,  (Me.) 
15  AtL  Rep.  29,  and  note;  Telegraph  Co.  v.  Way,  (Ala.)  4  South.  Rep.  S44,  and  note; 
Thompson  v.  Telegraph  Co.,  (Wis.)  25  N.  W.  Rep.  789,  and  note. 
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him  I  would  ascertain  from  the  office  sending  on  the  measage,  and  see  if  my 
copy  was  correct;  which  I  did.  *  *  *  Ue  did  not  request  me  to  repeat 
the  message  to  New  York  at  any  time."  The  operator  did  procure  the  mes- 
sage to  be  repeated  to  him  from  the  Syracuse  office,  from  which  it  had  been 
transmitted  to  Lyons,  and,  the  second  transmission  being  the  same  as  the  first, 
testifies  that  he  reported  that  fact  to  the  younger  Bennett.  The  latter  did 
not  pay  or  offer  to  pay  for  the  repetition  of  the  message,  but  testifies  that  he 
thought  the  expense  would  be  charged  to  the  firm  in  the  account  which  they 
were  accustomed  to  have  with  the  telegraph  office.  The  younger  Bennett 
thereupon  proceeded  to  ship  three  horses  to  his  father  in  New  York,  the  re- 
sult of  which  action  was  the  damages  of  851  by  way  of  freight  and  expenses, 
for  which  this  verdict  was  rendered.  The  plaintiff  in  New  York  having  re- 
ceived a  dispatch  the  next  morning  informing  him  that  the  three  horses  had 
been  shipped,  went  to  the  office  from  which  he  had  sent  the  original  message, 
complained  to  the  operator  of  the  mistake  which  had  been  made,  and  was  di- 
rected by  him  to  the  principal  office  of  the  defendant.  There  be  was  informed 
by  the  person  in  charge,  who  said  he  was  the  clerk  of  Mr.  Humi8t<Hi,  the  office 
manager,  that  the  latter  was  busy,  and  he  was  requested  to  make  his  business 
known  to  the  clerk.  He  thereupon  stated  his  complaint,  whicli  the  clerk  said 
he  would  take  down  in  writing,  and  which  he  proceeded  to  do.  The  clerk 
then  took  the  plaintiff  to  another  room  in  the  same  building,  where  he  intro- 
duced him  to  a  gentleman  whom  he  represented  to  be  the  attorney  for  the 
company,  Mr.  Gkorge  A.  Ferons,  and  to  whom  he  handed  the  paper  which  he 
had  written.  Mr.  Ferons  said  he  would  investigate  the  matter,  and  write  the 
plaintiff  in  10  days.  After  the  expiration  of  that  time,  the  plaintiff  L.  R. 
Bennett  wrote  Mr.  Ferons  a  letter  from  Lyons,  calling  his  attention  to  the 
subject.  This  letter  was  produced  on  the  trial  by  the  attorney  of  record,  who 
also  tried  the  case,  for  the  defendant.  To  this  letter  the  plaintiff  received  an 
answer  from  Mr.  Ferons,  written  under  a  printed  heading,  which  described 
him  as  the  attorney  for  the  Western  Union  Telegraph  Company,  and  inclosed 
in  an  envelope  upon  which  was  printed  a  direction  to  return,  after  10  days,  to 
the  Western  Union  Telegraph  Company,  Attorney's  office,  in  which  the  plain- 
tiff's claim  was  rejected,  on  the  ground,  in  substance,  that  it  was  not  within 
the  contract  of  the  company,  evidenced  by  the  printed  matter  of  the  form  on 
which  the  message  was  written.  All  the  evidence  in  relation  to  the  presenta- 
tion of  this  claim  was  objected  to  on  the  ground  that  it  was  not  shown  that 
the  persons  with  whom  the  plaintiff  dealt  were  authorized  to  act  or  speak  for 
the  defendant.  We  think  these  objections  were  not  well  taken,  and  that  there 
was  sufficient  evidence,  prima  facie,  to  establish  the  fact  that  the  complaint 
reached  the  defendant,  and  satisfied  the  requirements  of  the  contract  in  that 
respect. 

But  upon  the  other  questions  in  the  case  our  decision  must  be  adverse  to 
the  judgment.  The  law  applicable  to  those  questions  seems  to  have  been  set- 
tled by  repeated  adjudications  of  our  own  court  of  last  resort  as  weU  as  the 
courts  of  other  states.  The  decisions  referred  to  concern  themselves  with  the 
contents  and  effect  of  the  printed  matter  borne  on  the  face  of  the  sheet  on 
which  the  message  of  the  plaintiff  was  written,  to  wliich  his  attention  was 
invited  by  the  words  printed  in  large  charactei*s  immediately  beneath  his  sig- 
nature, "Read  the  notice  and  agreement  at  the  top;"  in  which  prominence 
was  given  to  the  statement,  "All  messages  taken  by  this  company  are  subject 
to  the  following  terms,"  and  which  contained  the  words,  at  the  top  of  the 
space  in  which  the  message  itself  was  written,  "Send  the  following  message, 
subject  to  the  above  terms,  which  are  hereby  agreed  to."  The  law  must  be 
regarded  as  settled  to  the  effect  that  telegraph  companies  are  not,  unless  by 
special  contract,  insurers,  nor  subject  to  the  measure  of  liability  imposed  upon 
common  carriers  of  merchandise;  that  they  may  limit  their  liability  by  reason- 
able stipulations;  that  the  stipulation?  contained  in  the  contract  in  this  case 
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are  roHSonable;  and  that  the  writer  of  the  message,  especially  where,  as  in 
this  case,  he  has  been  accustomed  to  use  similar  blanks,  must  be  assumed  to 
be  aware  of  their  contents,  and  to  assent  to  the  terms  of  the  contract  therein 
contained.  These  propositions  are  fully  sustained  by  the  cases  of  Breese  v. 
Telegraph  Co.,  48  N.  Y.  132;  Toung  v.  Telegraph  Co.,  65  N.  Y.  163;  Kiley 
T.  Same,  16  K.  E.  Bep.  75.  Among  the  terms  of  the  contract  thus  binding 
upon  the  plaintiff  was  one  to  the  effect  that  the  defendant  will  not  be  respon- 
sible, even  in  case  of  negligence  of  its  servants,  for  damages  resulting  from 
error  or  delay  in  the  transmission  of  an  unrepeated  message,  beyond  the  sum 
paid  for  its  transmission.  The  printed  matter  also  clearly  points  out  what  is 
meant  by  the  term  "repeated"  in  this  connection ;  using  this  language,  *'To 
^uard  against  mistakes  and  delays  the  sender  of  the  message  should  order  it 
repeated;  that  is,  telegraphed  back  to  the  originating  otflce  for  comparison. 
For  this  one-half  the  regular  rate  is  charged  in  addition. "  The  sender  of  this 
message  did  not  avail  himself  of  this  means  of  securing  its  correct  transmis- 
sion. He  did  not  ask  nor  pay  for  its  repetition  in  any  manner.  His  son  at 
I^yons  did  make  some  effort  to  ascertain  if  the  message  was  correct  as  re- 
ceived by  him,  but  he  did  not  direct  that  it  should  be  telegraphed  back  to  New 
York  for  comparison.  What  he  su^ested  seems  to  have  been  that  the  oper- 
ator at  Lyons  should  procure  the  message  to  be  repeated  to  him,  and  this  was 
done  from  theoflice  with  which  he  was  indirect  communication.  The  message 
never  was  in  fact  "repeated,"  in  the  sense  of  the  contract;  and  it  is  doubtful 
if  the  evidence  would  warrant  the  finding  that  any  direction  or  request  was 
made  to  have  it  so  repeated.  If  not,  then,  under  the  condition  of  the  contract 
already  quoted,  there  was  no  liability  on  the  part  of  the  defendant  for  dam- 
ages beyond  the  sum  paid  for  the  transmission  of  the  message.  But  further, 
the  contract  equally  limits  the  liability  of  the  defendant  in  case  of  a  repeated 
message,  unless  expressly  insured,  to  a  sum  equal  to  50  times  the  amount  paid 
for  transmission.  So  that,  if  it  were  to  be  held  that  the  message  in  this  case 
was  entitled  to  the  terms  of  a  repeated  message,  it  was  error  to  deny  the  de* 
fendant's  motion  to  limit  the  recovery  to  the  sum  of  $12.50.  There  is  no 
ground  for  any  contention  in  this  case  that  gross  negligence  was  chargeable 
to  the  defendant.  On  the  contrary,  it  is  rather  open  to  question  whether  it 
was  established  that  the  error  complained  of  was  due  to  negligence  at  all. 
But  it  is  not  necessary  to  consider  that  question  more  fully  at  this  time.  If 
the  views  already  expressed  are  correct,  whether  this  message  was  repeated 
or  unrepeated,  the  court  failed  to  give  the  instruction  to  the  jury  in  respect 
to  the  measure  of  the  defendant's  liability,  to  which,  under  the  terms  of  its 
contract,  the  defendant  was  entitled.  For  this  error  the  judgment  must  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event.  All  concur; 
HAiaHT,  J.,  in  the  result. 


YiNTON,  Supervisor,  v.  Board  of  Supervisors  et  al. 
(Supreme  Cov/rt,  General  Term^  Fifth  Department.    October,  1888.) 

X.  Bai^boad  Ck>MPAinxsr— Municipal  Aid— Constitutional  Law— Appropriations. 

Laws  N.  Y.  1869,  a  907,  §  4,  amended  by  Laws  1871,  a  283.  providiDg  that  aU 
taxes,  except  for  schools  and  roads,  assessed  npon  and  paid  by  any  railroad  in  a 
town  which  has  issned  bonds  in  aid  of  such  raUirioad,  shall  be  applied  by  the  county 
treasdrer  to  the  purchase  of  certain  bonds  to  be  held  by  him  as  a  sinking  fund  for 
the  redemption  of  such  aid  bonds,  does  not  violate  Const.  N.  Y.  art.  7,  %  8,  provid- 
ing that  ^no  moneys  shall  ever  be  paid  out  of  the  treasury  of  the  state  or  any  of  the 
funds  under  its  management,  except  in  pursuanoe  of  an  appropriation  by  law,  **  etc. 
The  money  in  the  hands  of  the  county  treasurer  cannot  be  regarded  as  in  the  treas- 
ury of  the  state,  nor  belonging  to  any  funds  under  its  management.  FoUowing 
Clark  V.  Sheldfm,  13  N.  E.  Rep.  841. 

2.  Same — Constitutional  Law— Taxation. 

Nor  do  those  acts  violate  Const.  N.  Y.  art.  8,  %  20,  providing  that  "every  law 
which  imposes   *   *  *  ataxshaUdlstlnctlystate  the  tax,  and  the  object  to  which 
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Jt  is  to  be  applied,  and  it  shall  not  be  suificient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. "  The  acts  in  question  simply  specify  what  may  be  done  with  a  tax 
which  has  been  legally  imposed.    Following  Clark  v.  Sheldon^  12  N.  E.  Rep.  341. 

8.  Same — Remedies. 

The  remedy  by  petition,  provided  for  by  the  act  of  1871,  for  enforcing  the  appli- 
cation of  the  moneys  collected,  is  not  made  prohibitory  or  exclusive  of  other  rem- 
edies, and  must  therefore  be  held  merely  cumulative,  aud  the  party  aggrieved  haa 
his  election  to  proceed  either  by  action  or  petition. 

4.  Actions— Form. 

Where  a  complaint  under  the  Code  alleges  all  the  facts  necessary  for  either  equi- 
table or  common-law  relief,  it  cannot  be  dismissed  for  any  objeotion  to  the  form  of 
the  action. 

Appeal  from  special  term,  Cattaraugus  county. 

This  is  an  appeal  by  Frank  C.  Vinton,  supervisor  of  Persia,  from  a  judg- 
ment on  the  findings  and  decision  of  the  judge  at  special  term  dismissing  his 
complaint  in  an  action  to  compel  the  authorities  of  Cattaraugus  county  to  ap- 
ply moneys  collected  by  taxation  to  the  payment  of  certain  bonds  voted  in  aid 
of  a  railroad. 

W,  Woodbury,  for  appellant.     W,  S.  Thresher,  for  respondents. 

DwiGHT,  J.  The  complaint  alleges  the  bonding  of  the  town  in  aid  of  a 
railroad;  the  construction  of  the  road  through  the  town;  the  assessment  and 
collection  of  taxes  on  the  property  of  the  road;  the  misapplication  of  such 
taxes  in  the  years  1874  to  1884,  inclusive;  and  asl£s  judgment  that  the  de- 
fendants be  required  to  refund  the  aggregate  of  such  taxes,  and  apply  the 
same  to  the  cancellation  of  the  bonds.  Issued  by  the  town,  as  provided  by 
chapter  283,  Laws  1871,  amending  chapter  907,  Laws  1869.  The  findings  of 
fact  by  the  court  fully  sustained  the  allegations  of  the  complaint,  bat  the  con- 
clusion of  law  was  that  the  plaintiff  was  not  entitled  to  maintain  the  action. 
The  opinion  of  the  court  indicates  that  this  conclusion  was  reached  mainly 
from  certain  considerations  of  the  unoonstitutionality  and  impracticability  of 
the  acts  of  1869  and  1871  above  cited.  The  opinion  also  suggests  the  qtUBre, 
whether  the  proceedings  by  petition  provided  for  by  the  act  of  1871  {supra) 
is  not  the  only  remedy  available  to  the  plaintiff  in  the  premises,  and  also 
whether,  in  case  an  action  can  be  maintained,  it  must  not  be  an  action  at  law 
against  the  county  for  money  had  and  received. 

We  regard  the  case  of  Clark  v.  8heldon,  106  N.  Y.  104, 12  N.  E.  Bep.  341, 
which  was  decided  since  this  action  was  before  the  special  term,  as  disposing 
of  all  the  objections  here  made  to  the  constitutionality  and  practicability  of  the 
acts  under  consideration.    Counsel  for  the  respondent  freely  admits  that  such  is 
the  effect  of  that  decision  unless  this  case  can  be  distinguished  from  that,  and 
also  suggests  that  the  court  of  appeals  had  not  its  attention  called  to,  or  failed 
fully  to  consider,  some  of  the  arguments  which  he  presents  against  the  statute 
in  question.     We  are  unable  to  distinguish  the  cases,  so  far  as  those  questions 
are  concerned,  and  are  not  at  liberty  to  suppose  that  the  question  involvni 
received  only  a  partial  consideration  in  the  court  of  last  resort.    The  counsel 
must  reserve  his  main  argument  until  his  case  reaches  that  forum.    But  the 
case  of  Clark  v.  Sheldon,  was  a  proceeding  before  the  county  judge,  under 
the  provisions  of  the  act  of  1871,  and  hence  the  question  is  open  whether  those 
provisions  are  exclusive  of  the  remedy  by  action  which  the  plaintiff  seeks  to 
employ  in  this  case.    Upon  this  question  it  will  be  observed  that  the  rights 
which  the  plaintiff  seeks  to  enforce  in  this  action  were  given  by  the  act  of 
1869,  (supra,)  and  no  mode  was  specified  by  that  act  for  their  enforcement. 
They  were  therefore  enforceable  by  any  remedy  then  known  to  the  law.    The 
proceeding  by  petition  was  first  provided  by  the  act  of  1870,  (chapter  7B9,) 
and  in  neither  the  last-mentioned  act  nor  the  amendment  of  1871,  (chapter283, 
supra,)  was  the  provision  prohibitory  or  exclusive  of  other  remedies.    Upon 
well-settled  principles,  therefore,  the  remedy  provided  by  the  acts  of  1870  and 
1871  was  cumulative,  and  the  party  aggrieved  has  his  election  to  proceed  b/ 
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action  or  by  petition.  In  respect  to  the  form  of  the  action  the  objection 
seems  not  to  be  well  taken.  The  complaint  here  alleges  all  the  facts  neces- 
sary for  either  equitable  or  common-law  relief  for  a  special  decree  directing 
specific  official  action,  or  for  a  judgment  for  money  had  and  received.  All 
the  parties  are  before  tlie  court,  and  the  appropriate  judgment  may  be  given 
against  both  or  either  of  the  defendants.  A  leading  feature  of  the  reform  in 
the  system  of  pleading  and  proceeding,  in  the  courts  of  this  state,  wrought  by 
the  adoption  of  our  Code  of  Procedure,  is  the  abolition  of  **the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and  the  foims  of  all  such  actions 
and  suits;**  and  it  is  the  feature  which,  of  all  others  has  perhaps  received  the 
most  tardy  recognition  at  the  hands  of  the  profession  and  of  the  courts.  But 
such  distinction  and  forms  have  been  abolished.  There  is  now  but  one  form 
of  action  for  the  enforcement  or  protection  of  private  rights  or  the  redress  of 
private  wrongs,  and  in  every  such  action  the  party  may  have  the  relief, 
whether  legal  or  equitable,  to  which,  by  his  pleadings  and  proofs,  he  shews 
himself  entitled.  Code  Proc.  §  69;  Code  Civil  Proc.  5  3339;  Cuffy.  Borland, 
55  Barb.  481.  This  complaint  could  not,  therefore,  have  been  dismissed  for 
any  objection  to  the  form  of  the  action. 

We  do  not  feel  called  upon  to  consider  the  question  of  the  application  of 
the  statute  of  limitations  in  this  case.  That  statute  is  pleaded  only  to  a  por- 
tion of  the  plaintiff's  claim,  and  therefore  could  not  give  occasion  for  a  dis- 
missal of  the  complaint.  The  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


Wood,  Supervisor,  o.  Boabd  of  Stjpebvtsors  et  oL 
iaupreme  Court,  QenercU  Termt  Fifth  Department    Ootober,  1888.) 

1.    TOWVS—TaXATIOK— MiSAPFROmiATION  BT  CoUlfTT— RbMIDIXS. 

Where  a  oounty  appropriatea  to  its  own  use  moneys  received  from  a  town  for 
state  and  county  taxes  paid  by  a  railroad  company,  instead  of  purchasing  the  rail- 
road construction  bonds  of  such  town,  and  invesung  in  a  sinking  fund,  as  required 
by  Laws  1869,  c.  007,  as  amended  by  Laws  1871,  o.  288,  the  town  miaj  pursue  a  com- 
mon-law or  equitable  remedy,  aud  is  not  confined  to  the  procedure  ov  petition  of  a 
tax-payer  to  the  county  judge  complaining  that  the  oounty  treasurer  naa  neglected 
his  duty,  as  prescribed  by  the  latter  act 

3   Same— Cor 5T1BS— Liabilities— State  Taxes. 

The  county  is  not  liable  for  the  state  taxes  paid  over  to  the  state  by  its  treasurer, 
as  the  latter,  in  receiving  and  paying  oyer  state  taxes,  does  not  act  as  the  agent  of 
the  county ;  and  the  oounty  is  not  a  debtor  to  the  state  for  such  taxes,  though  2  Rev. 
Bl.  p.  1020,  S  8,  p.  1022,  i  25,  requires  the  comptroller  to  charge  the  treasurer  with  the 
amount  thereof,  and  charges  the  county  with  losses  occasioned  by  the  treasurer's 
default 

Sl  Saxb— LiMiTATioir  OF  Actions— Trusts. 

Under  Laws  1809,  c  907,  as  amended  by  Laws  1871,  o.  SHE,  the  county  treasurer 
receives  state  and  county  taxes  paid  by  a  railroad  company  in  trust  for  the  pay- 
ment of  the  bonds  and  for  inyestment  in  a  sinking  fund,  and  the  statute  of  lim- 
itations is  not  available  to  him ;  but  where  the  oounty  has  applied  such  taxes  to  its 
own  use,  and  a  money  judgment  only  is  demanded  against  it,  it  may  set  up  the 
general  limitation  of  six  years  from  the  time  of  the  commission  of  the  act  creating 
tne  liability  prescribed  by  Code  Civil  Proc.  S  882,  subd.  8 ;  but  the  case  is  not  one  of 
fraud  within  the  meaning  of  subdiyislon  6,  by  which  the  cause  of  action,  is  deemed 
to  accrue  from  a  discoverv  of  the  fraud. 

4.  Same— Actions— Parties. 

An  action  against  a  county  for  the  conversion  of  state  and  oounty  taxes  paid  by 
a  railroad  company,  instead  of  purchasing  railroad  construction  bonds  of  the  town 
in  which  they  were  levied,  or  of  investing  in  a  sinking  fund,  may  be  brought  In  the 
name  of  the  supervisor,  as  such,  instead  of  in  the  name  of  the  town. 

Cross-appeals  from  special  term,  Monroe  county. 

Action  by  £nos  B.  Wood,  as  supervisor  of  the  town  of  Hamlin,  against  the 
board  of  supervisors  of  Monroe  county  and  Alexander  McVean.  The  judg- 
ment was  in  the  plaintiff^s  favor  against  the  board  of  supervisors,  for  the  sum 
of  $3,258.30,  being  the  amount  of  state  and  county  taxes  collected  from  and 
v.2N.Y.s.no.l4 — 24 
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paid  to  the  county  treasurer  of  the  county  of  Monroe  by  the  Rochester  &  Lake 
Ontario  Shore  liailroad  Company  since  the  9th  day  of  September,  1B80,  down 
to  and  including  tlie  year  1885,  with  the  interest  from  tlie  date  of  each  annual 
payment,  together  with  $99.84  costs.  The  judgment,  when  collected,  except- 
ing tlie  costs,  is  directed  to  be  paid  to  the  defendant  Alexander  McYean,  or 
whoever  sliall  at  the  time  of  such  payment  be  the  county  treasurer  of  Monroe 
county,  with  specific  directions  to  invest  the  same  in  pursuance  to  the  provis- 
ions of  section  4,  c.  907,  Laws  1869,  as  amended  by  chapter  283,  Laws  1871. 
Both  of  the  defendants  answered,  and  each  appeals,  in  his  own  behalf,  from 
the  judgment.  In  1873  the  Lalce  Ontario  Shore  Railroad  Ck>mpany  constructed 
its  road,  a  portion  of  which  is  located  in  the  town  of  Hamlin,  Monroe  county. 
That  town,  in  pui*suance  of  the  provisions  of  chapter  811  of  the  Laws  of  1868, 
as  amended  by  chapter  241  of  the  Laws  of  1869,  and  chapter  127  of  the  I^aws 
of  1871,  issued  bonds  in  the  sura  of  $80,000,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad.  Their  validity  is  not  in  dispute.  The  interest 
thereon  was  payable  annually,  and  $4,000  of  the  principal  was  redeemable 
each  yeiir,  the  first  payment  of  principal  and  interest  falling  due  in  1873.  By 
a  reorganization  and  acts  of  consolidation  tlie  said  railroad  is  now  a  part  of 
the  line  operated  by  a  corporation  known  as  the  "Rome,  Watertown&Ogdens- 
burg  Railroad  Company."  In  each  and  every  year,  commencing  with  the  year 
1873  to  and  including  the  year  1880,  iso  much  of  the  said  railroad  as  is  located 
in  the  s<iid  town  of  Hamlin  has  been  assessed  and  has  paid  a  state  and  county 
tax  on  the  same  basis,  and  in  the  same  manner,  as  other  taxable  property  sit- 
uated in  the  town  has  been  assessed  and  paid  a  tax  thereon.  In  the  year  1880 
the  amount  of  the  state  and  county  and  town  tax  levied  on  the  railroad  prop- 
erty was  $1 ,074.45,  which  was  paid  to  the  town  collector.-  Of  this  sum  $491.90 
was  paid  to  the  defendant  McVean,  as  treasurer,  being  the  amount  cf  state 
and  county  tax,  and  the  balance  was  paid  and  used  on  account  of  the  town 
charges  against  the  tuM  town  of  Hamlin.  It  does  not  appear  by  the  record 
how  much  of  the  said  sum  of  $491.90  was  for  county  taxes.  The  treasurer 
paid  to  the  county  the  county  tax  in  full,  on  orders  drawn  on  him  by  the  board 
of  supervisors.  He  also,  on  or  before  February,  1881,  remitted  to  the  state 
treasurer  the  full  amount  of  the  state  tax.  The  county  treasurer  never  pur- 
chased any  of  the  town  bonds,  or  invested  any  portion  of  the  stiite  tax,  as  a 
sinking  fund,  as  required  by  chapter  907  of  tlie  Laws  of  1869,  as  amended  by 
chapter  28ii  of  the  Laws  of  1871 .  This  action  was  commenced  on  the  9th  day 
of  September,  1886.  The  defendant  McVean  has  been  county  treasurer  con- 
tinuously since  February  18, 1879,  down  to  the  time  of  trial.  The  trial  court 
found  as  a  fact  that  the  money  raised  each  of  the  said  years  to  pay  tlie  county 
and  state  taxes  was  paid  to  the  county  treasurer  of  the  county  of  Monroe,  who 
deposited  the  same  in  the  treasury  of  said  county;  and  theretifter,  and  on  or 
before  the  15th  day  of  February  in  each  and  every  year,  the  said  moneys  so 
deposited  as  aforesaid  were  wrongfully  taken  out  and  appropriated  by  the 
oounty  of  Monroe  to  its  own  use  and  benefit  in  paying  its  county  and  stsite 
obligations  without  the  consent  of  the  said  town  of  Hamlin  or  any  of  its  offi- 
cers; that  the  whole  amount  of  taxes  collected  from  the  said  railroad  company 
in  said  town,  except  school  and  road  taxes,  and  paid  over  U>  the  county  trea»- 
urer  of  said  county  from  and  including  the  year  1873  down  to  and  including 
the  year  1885,  amounted  to  the  sum  of  $10,726.87,  which,  with  interest 
thereon, amounts  to  $15,379.54;  that  the  whole  amount  of  state  and  county 
taxes  collected  from  said  railroad  company  in  said  town  and  paid  to  the  county 
treasurer  during  the  said  years  amounts  to  $4,908.55,  which,  with  the  inter- 
est thereon,  amounts  to  $7,140.08;  that  the  amount  of  state  and  couuty  taxes 
collected  from  the  railroad  company,  and  paid  to  the  county  treasurer  since  the 
9th  day  of  Septimber,  1880,  down  to  and  including  the  year  1885, amounts  to 
$2,536.32,  which,  with  interest  thereon,  amounts  to  $3,258.30;  that  the  county 
treasurer  has  retained  in  his  possession  that  portion  of  said  tax  which  was 


Digitized  by  VjOOQIC 


Sup.  Gt]  WOOD   9.  BOARD  OF  8UPBRVI80B8.  871 

paid  during  ili6  year  1886,  to  await  tlie  result  of  this  action.  The  trial  court 
held  as  a  matter  of  law  that  under  the  provisions  of  the  said  acts  of  1869  and 
1871  the  county  was  liable  to  the  amount  of  the  state  and  county  tax  levied 
on  the  railroad  property  in  the  town  of  Hamlin  for  the  six  years  prior  to  the 
commencement  of  this  action;  and  for  all  taxes  paid  to  it  more  than  six  years 
prior  to  the  commencement  of  this  action  the  plaintiff  was  barred  of  the  right 
to  recover  by  the  statute  of  limitations. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwight,  JJ. 

Johti  M.  Davy,  for  plaintiff.     IV.  H.  Sutherland,  for  defendants. 

Barker,  P.  J.,  {after  stating  the  facts.)  The  case  of  Clark  v.  Sheldon, 
106  X.  Y.  104,  12  N.  E.  Bep.  841,  determines  that  the  acts  of  1869  and  1871 
are  constitutional  in  all  their  provisions,  and  the  interpretation  which  was 
given  the  same  by  the  court  of  appeals  in  that  case  determines  many  of  the 
legal  questions  presented  by  the  parties  on  the  arguments  of  their  respective 
Appeals.  Both  the  defendants  contend  that,  if  the  plaintiff  is  entitled  to  the 
relief  awarded  by  the  judgment,  the  same  can  only  be  granted  by  the  county 
Judge  of  Monroe  county,  on  a  petition  of  the  tax-payers  of  the  town  of  Ham- 
Jin,  in  the  manner  prescribed  by  section  1,  c.  283,  Laws  1871;  relying,  in  sup- 
port  of  this  contention,  on  the  legal  proposition  that  when  a  stiitute  creates  a 
new  right^unknown  to  the  common  law,  and  gives  the  remedy,  he  who  would 
-claim  the  right  of  the  statute  must  pursue  the  remedy  given  by  it,  and  that 
such  remedy  is  exclusive.  The  procedure  prescribed  by  the  statute  is  limited 
to  eases  where  the  tax-payer  complains  against  the  county  treasurer  that  he 
has  neglected  the  duty  imposed  upon  him  by  the  statute.  The  right  which 
the  plaintiff  is  seeking  to  enforce  is  a  property  right  given  by  the  statute,  for 
M  violation  of  which  the  injured  party  is  entitled  to  relief  by  action  either  le- 
gal or  equitable,  as  administered  by  the  laws  of  the  state  in  force  at  the  time 
the  right  to  have  a  tax  applied  to  the  purpose  mentioned  was  granted.  The 
right  of  the  plaintiff  to  compel  the  county  to  account  for  moneys  which  it  has 
wrongfully  applied  to  its  own  use,  in  which  the  town  of  Hamlin  was  inter- 
-ested,  was  not  created  by  this  statute,  but  had  its  foundation  in  prior  statutes 
of  long  standing,  as  well  as  in  the  precepts  of  the  common  law.  The  princi- 
ple contended  for  would  apply  only  in  favor  of  the  party  against  whom  the 
new  right  was  <^eated.  It  certainly  could  not  be  invoked  by  a  wrong-doer  as 
against  a  party  whose  right  under  the  statute  had  ripened  into  a  vested  in- 
terest. Bridges  v.  Supervisors,  92  N.  Y.  578.  This  limitation  of  the  rule  makes 
it  elear  that  neither  defendant  can  appeal  to  it  for  the  purpose  of  defeating  the 
plaintiff's  demand  for  relief  in  this  action.  In  accordance  with  these  views 
we  have  held  in  the  case  of  Vinton  v.  Board,  ante,  867,  (decided  this  term,) 
that  the  remedy  given  by  the  statute  was  not  exclusive,  but  cumulative  only. 

The  objection  is  also  made  that  this  action  cannot  be  prosecuted  by  the 
plaintiff  as  supervisor,  but  should  have  been  brought  in  the  name  of  the  town. 
We  think  it  is  well  settled  that  the  supervisor  may  maintain  an  action  of 
this  character  in  his  name  as  supervisor.  Bridges  v.  Supeivisors,  92  N.  Y. 
670;  Sutherland  v.  Carr,  85  N.  Y.  112;  Qleason  v.  Youmam,  9  Abb.  N.  C. 
107;  Now  Code,  §  1926.  The  recovery  embraced  that  portion  of  the  tax 
levied  on  the  rdilroad  property  which  is  designated  in  the  case  as  the  state 
tax,  which  would  have  been  properly  payable  to  tiie  state  treasurer  by  the 
county  treasurer,  except  for  the  provisions  of  the  said  act,  which  applies  the 
^ame  to  the  redemption  of  the  town  bonds.  The  learned  trial  judge,  in  allow- 
ing a  recovery  for  the  state  tax,  gave  as  his  reason,  in  his  written  opinion, 
with  which  we  are  favored,  that  the  amount  of  state  tax  which  is  levied  upon 
the  taxable  property  of  the  county  is  made  a  charge  against  the  county,  and 
is  a  debt  due  from  the  county  to  the  state,  and  is  made  so  by  statute;  so  that 
when  the  county  treasurer  made  a  remittance  to  tiie  state  treasurer  of  the 
.amount  of  the  state  tax«  it  was  in  fact  in  payment  of  a  debt  due  from  the 
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county,  made  at  the  request  of  the  defendant  by  its  authorized  agents,  and  it 
is  liable  to  the  plaintiff  on  the  same  principle  that  it  is  liable  for  the  county 
tax  misappropriated  to  its  use.  In  support  of  these  views,  we  are  cited  to  the 
provisions  of  2  Hev.  St.  (7th  Ed.)  p.  1020,  g  B;  p.  1022,  §  25.  If,  wiien  the 
state  tax  was  remitted  by  the  country  treasurer  to  the  state  treasurer,  the 
county  of  Monroe  was  in  any  proper  sense  a  debtor  to  the  state  to  the  amount 
of  the  state  tax  authorized  to  be  collected  from  the  tax-payers  of  the  county 
of  Monroe  for  the  several  yeara  mentioned,  then  the  county  has  had  the  ben- 
efit of  the  money  for  which  a  recovery  was  had,  and  in  justice  and  equity  the 
county  should  restore  the  money  to  the  fund  from  which  it  was  wrongfully 
taken  with  its  consent.  The  btate  collects  taxes  for  state  purposes  through 
the  operation  of  general  laws  acting  directly  upon  the  tax-payers.  The  ]kw 
makes  it  the  duty  of  the  county  treasurer  to  pay  such  taxes  directly  to  the 
state  treasurer.  In  doing  so  the  former  does  not  act  as  the  agent  of  the 
county,  but  he  performs  that  duty  as  a  public  officer,  as  directed  by  certain 
general  statutes.  People  v.  Board,  11  Hun,  306;  People  v.  WUliatM^  S- 
Thomp.  &  C.  33a 

The  legislative  action,  as  found  in  the  laws  of  each  year  during  the  period 
In  question,  may  be  referred  to  in  support  of  this  proposition.  In  one  of  the 
enactments  the  language  is  as  follows:  " There  shall  be  imposed  for  tlie  fiscal 
year,  *  *  *  on  each  dollar  of  real  and  personal  property  of  this  state,  sub- ' 
jeet  to  taxation,  taxes  for  the  purpose  hereinafter  mentioned,  which  taxes 
shall  be  assessed,  levied,  and  collected  by  the  annual  assessment  and  collection 
of  taxes  for  that  year,  in  the  manner  prescribed  by  law,  and  shall  be  paid  by 
the  several  county  treasurers  into  the  treasury  of  this  state,  to  be  held  by  the 
treasurer  for  application  for  the  purposes  specified,  that  is  to  say;"  then  fol- 
lows a  statement  of  the  purposes  for  which  the  tax  is  to  be  applied.  Law» 
1880,  c.  515.  The  board  of  supervisors  in  each  county  is  empowered  and  re^ 
quired  to  spend  the  tax  authorized  to  be  levied  upon  the  taxable  property 
within  the  county;  the  legislature  making  that  body  an  auxiliary  instrument 
In  carrying  out  its  own  scheme  for  raising  money  for  state  purposes.  The 
board  of  supervisors  has  no  power  or  authoiity  conferred  upon  it  to  determine 
the  amount  of  the  tax  to  be  levied,  nor  when  nor  to  whom  it  shall  be  paid, 
nor  the  use  and  purchases  to  which  it  shall  be  applied.  The  money  realized 
never  passes  under  the  control  of  any  official  of  the  county,  who,  in  receiving 
the  same,  acts  for  or  represents  the  county  in  its  municipal  capacity.  In  sup- 
port of  the  argument  that  the  county  becomes  a  debtor  to  the  state  for  the 
amount  of  taxes  annually  assessed  upon  it  by  the  comptroller,  reference  has 
been  made  to  the  Laws  of  1855,  c.  427,  (2  Rev.  St.  p.  1020,  §  8;  p.  1022,  g  5.) 
Section  8  provides  that  **the  comptroller  shall,  from  the  annual  returns  made 
to  him  of  the  valuations  of  the  real  and  personal  estates  in  the  several  coun- 
ties in  the  state,  charge  the  several  county  treasurers  with  the  amount  of  the 
state  taxes,  if  any,  to  be  raised  in  their  respective  countieSr  crediting  them 
with  their  own  fees.  *'  The  comptroller  is  not  authorized  to  charge  the  amount 
of  the  tax  authorized  to  be  levied  and  collected  to  the  county,  but  the  account 
is  to  be  kept  with  the  county  treasurer,  who  is  required  to  account  to  the  comp- 
troller for  the  moneys  which  may  come  into  his  hands  from  the  several  town 
collectors .  The  other  section  ref eired  to  (section  25)  makes  the  county  a  surety 
for  the  losses  which  the  state  may  sustain  in  consequence  of  the  defalcation 
of  the  county  treasurer.  The  provision  is  as  follows:  *' All  losses  which  may 
be  sustained  by  the  default  of  the  collector  of  any  town  or  ward  shall  be 
chargeable  on  such  town  or  ward.  All  losses  which  may  be  sustained  by  the 
default  of  any  treasurer  of  any  county*  in  the  discharge  of  the  duties  imposed 
by  this  act,  shall  be  chargeable  to  such  county,  and  the  several  boards  of  su- 
pervisors shall  add  such  losses  to  the  next  year's  taxes  of  such  town  or  county." 
It  is  the  losses  which  are  to  be  charged  to  the  county,  not  the  amount  of  tax 
authorized  to  be  levied  on  the  taxable  property  o^the  county.    The  precise 
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question  has  been  decided  adversely  to  the  views  of  the  plaintiff  in  the  case  of 

Bank  v.  Boards  106  N.  Y.  488,  13  N.  E.  Rep.  439.     The  question  was  there 

presented  whether  the  county  was  indebted  to  the  state  for  the  amount  of  the 

state  tax  authorized  to  be  levied  on  the  county,  and  charged  to  the  county 

tosasurer,  as  provided  by  section  8  of  the  act  of  1855,  and  it  was  held  that  the 

moneys  due  the  state  were  payable  by  the  treasurer  of  the  county,  not  as  its 

olBcer  or  agent,  but  as  an  individual  designated  by  his  official  name  for  the 

performance  of  speciGc  duties,  and  that  the  county  is  not  responsible  for  his 

-omissions  or  defaults  in  respect  thereto,  nor  at  all  concerned  with  them  any 

further,  nor  in  any  other  manner,  than  is  by  statute  declared;  that  under  the 

provisions  of  section  25  the  county  was  not  called  upon  to  act  until  a  loss  had 

-  occurred*  nor  until  the  state  had  exhausted  its  remedy  against  the  treasurer 

.and  his  sureties;  and  when  the  event  happened  which  might  make  an  action 

by  the  coanty  necessary,  the  nature  of  the  action  is  pointed  out  by  the  statute, 

«nd  the  time  when  it  shall  be  taken.     And  the  court,  in  commenting  upon  the 

.statute,  remarked;  "Tiiere  is  no  provision  for  payment  out  of  the  general 

funds  of  the  county,  nor  does  the  statute  imply  that  the  amount  of  a  tax  once 

paid  shall  be  collected  a  second  time  iiova  the  tax-payers  until  the  statutory 

remedies  shall  have  been  exhausted  against  the  delinquent  treasurer,  and  the 

,  just  balance  ascertained. " 

A  similar  question  to  the  one  now  before  us  is  presented  in  Bridges  v.  Btir 
pervUorSf  92  K.  Y.  571,  and  it  was  held  that  the  county  was  not  liable  for 
the  diversion  of  moneys  made  by  the  county  treasurer  in  paying  the  state  tax 
to  the  state  treasurer.  The  plaintiff  has  failed  to  show  that  the  defendant 
baa  received  or  had  the  beneUt  of. that  portion  of  the  state  tax  which  was  mis- 
-applied  by  the  county  treasurer  by  remitting  the  same  to  the  sUite  treasurer, 
which  he  should  have  invested  for  the  town  of  Hamlin.  The  county  can  only 
be  liable  in  this  form  of  action  for  mdneys  which  have  come  to  its  treasury 
for  its  own  use,  of  which  it  had  or  might  have  had  the  benefit.  To  this  ex- 
tent the  judgment  is  erroneous.  Such  portion  of  the  tax  as  was  levied  on 
the  railroad  property  during  the  several  years  in  question  as  its  portion  of  the 
town  tax  raised  for  the  purpose  of  paying  the  annual  interest  on.  the  bonds, 
and  to  redeem  such  of  them  as  matured,  was  properly  deducted,  VLud  not  in- 
•cluded  in  the  recovery.  In  terms,  the  act  of  1871  directs  that  all  taxes — ex- 
cept school  and  road  taxes — collected  on  the  assessed  valuation  of  all  railroad 
^property  in  any  town  which  lias  issued  bonds  to  aid  in  the  construction  of 
«uch  road  shall  be  paid  over  to  the  treasurer  of  the  county  for  the  purpose 
mentioned  in  the  act.  That  portion  of  the  tax  has  been  applied  to  the  pur- 
poses for  which  it  wtis  intended,  and  both  the  town  and  the  bondholders  have 
the  full  benefit  of  the  tax. 

The  appellants,  in  their  joint  answer,  set  up  the  statute  of  limitations  in 
bar  of  a  recovery  for  all  taxes  paid  over  to  the  county  treasurer  more  than  six 
years  prior  to  the  commencement  of  this  action.  On  the  trial  this  defense 
prevailed  as  to  both  defendants;  This  ruling  presents  an  important  question, 
as  it  defeats  the  right  of  the  plaintiff  to  recover  a  large  sum,  for  which  the 
defendants  would  be  otherwise  liable.  The  plaintiff  contends  that  the  statute 
.of  limitations  does  not  bar  a  recovery  in  view  of  the  facts  of  this  case,  as  each 
■defendant  is,  as  he  insists,  a  trustee  of  the  fund,  created  by  the  provisions  of 
the  statute.  On  no  other  ground  can  the  argument  be  supported  th<it  the 
Btatute  does  not  bar  a  recuvery  as  to  the  tax  for  the  several  ye^irs  disallowed 
by  the  decision  of  the  special  term.  It  is  well  settled  that  the  statute  has  no 
application  to  a  direct  and  continuous  trust,  and  matters  of  controversy  be- 
tween the  trustee  and  the  cestui  que  tru^t  concerning  the  trust,  until  the 
trustee  has  openly,  to  the  knowledge  of  the  beneficiary,  renounced,  disclaimed, 
■  or  repudiated  the  trust.  Kane  v.  Bloodgood^  7  Johns.  Ch.  90;  Lammer  v. 
JStoddard,  103  N.  t.  672,  9  N.  E.  Rep.  328;  In  re  Neilley,  95  N.  Y.  382. 

The  first  inquiry,  then,  is,  did  the  county  treasurer  receive  the  tax  as  a 
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trustee,  within  the  legal  sense  of  that  term,  so  as  to  preclade  him  from  claim- 
ing the  benefit  and  protection  of  the  statute?  We  are  Inclined  to  the  opinion 
that  he  did,  and  that  lie  is  precluded  from  setting  up  the  statute,  and  thus  de- 
feat the  relief  to  which  the  plaintiff  is  otherwise  entitled  to  as  against  him. 
In  addition  to  the  ordinary  mode  of  creating  trustees,  they  may  be  appointed 
by  special  act  of  the  legislature  for  the  purposes  mentioned  in  tlie  statute  cre- 
ating the  trust.  Trustees  thus  created  do  not  materially  differ  from  other 
trustees  in  the  powers  which  they  possess,  and  the  manner  in  which  they  shall 
discharge  their  duties;  and  they  are  equally  amenable  to  the  juriftdiction  of 
courts  of  equity.  Hill,  Trustees,  marg.  p.  *64.  The  tax  paid  to  the  treasury 
is  to  be  invested  as  a  sinking  fund  for  the  benefit  of  bondholders  and  the  town 
Issuing  the  same.  The  fund  does  not  come  into  his  hands  by  the  terms  of  anj 
contract,  express  or  implied.  The  relation  of  debtor  and  creditor  does  not  ex- 
ist between  himself  and  any  other  person,  municipality,  or  corporation.  The 
manner  and  mode  of  investment,  within  certain  fixed  limits,  is  left  to  his  dis- 
cretion, and  the  time  when  the  fund  shall  be  paid  out  and  distributed  among 
the  beneficiaries  is  altogether  uncertain  and  contingent.  The  funds  came  to- 
his  hands  for  no  other  purpose  than  the  one  mentioned  in  the  statute,  and  they 
cannot  be  lawfully  diverted  therefrom,  and  must  be  held  and  invested  as  thereiii 
directed.  We  are  fully  convinced  thai  the  county  treasurer  may  be  treated  lis 
a  trustee,  and  so  hold;  and,  in  determining  the  nature  of  the  relief  to  which 
the  plaintiff  is  entitled,  as  against  him  he  should  be  treated  as  such,  the  same 
as  if  the  fund  had  come  under  his  management  and  control  for  a  like  purpose 
from  the  hands  and  on  the  appointment  of  a  private  individual.  As  the  mon- 
eys were  unlawfully  and  wrongfully  paid  to  the  county,  with  the  full  knowl- 
edge of  its  lawful  agent  that  the  trustee  had  no  title  thereto  which  he  could 
transfer  to  the  county,  and  the  county  ^ad  no  rightful  claim  to  the  same,  it 
sI)ould  also  be  held  liable  to  the  plaintiff  as  trustee,  and  required  to  account 
for  the  funds  wluch  have  been  applied  to  its  use.  It  is  a  uniform  rule  that 
all  persons  who  take  through  or  under  the  trustee  shall  be  liable  to  the  execu- 
tion of  the  trust,  and  all  assignees  of  the  trustees,  except  purchasers  in  good 
faith,  shall  be  bound  by  the  trust.  Wetmore  v.  Porter^  92  N.  Y.  76;  Oliver 
v.  Piatt,  3  How.  833;  Lewin,  Trusts,  279;  2  Pom.  Eq.  Jur.  §  1048;  Van  Alen 
V.  Bank,  52  N.  Y.  8;  Justh  v.  Bank,  56  I^.  Y.  478;  Holden  v.  Bank,  72  N. 
Y.  286;  Pennell  v.  Befell,  4  De  Gex.  M.  &  G.  872.  All  parties  Interested  in 
the  breach  of  trust  are  equally  liable  without  regard  as  to  priority  as  between 
them,  and  this  liability  is  joint  and  several,  and  they  may  be  joined  as  defend- 
ants in  a  suit  relating  to  a  breach  of  the  trust.  Hill,  Trustees,  marg.  pp. 
♦520,  *521 ;  Hanson  v.  Worthington,  12  Md.  418.  In  Rolfe  v.  Gregory,  4  De 
Gex,  J.  &  S.  576,  the  rule  is  formulated,  as  the  same  is  applied  in  the  Englisk 
courts,  as  follows :  *'  A  fraudulent  abstraction  of  trust  property  by  the  trustee^ 
and  a  fraudulent  receipt  and  appropriation  of  it  by  another  person  for  his  own 
personal  benefit,  places  the  receiver  in  tlie  same  situation  as  the  trustee  from 
whom  he  receives  it,  and  he  becomes  subject,  in  a  court  of  equity,  to  the  same- 
rights  and  remedies  as  may  be  enforced  by  the  parties  beneficially  entitled 
against  the  fraudulent  trustee  himself;  and  when  it  is  said  that  the  person  who- 
receives  under  such  circumstances  is  converted  by  the  court  into  a  trustee,  the 
expression  is  used  for  the  purpose  of  describing  the  nature  and  extent  of  the- 
remedy  against  him,  and  denotes  that  the  parties  entitled  beneficially  have  the 
same  rights  and  remedies  against  him  as  they  would  be  entitled  against  an  ex- 
press trustee  who  had  fraudulently  committed  a  breach  of  the  trust.*'  See,. 
also,  Wilkinson  v.  Dodd,  3  Atl.  Rep.  360.  The  county  was  properly  Joined  aa- 
defendant  in  this  action,  and  may  be  required  to  account  for  the  funds  wroBf^- 
fully  received  from  the  trustee. 

As  the  county  made  no  investment  of  the  trust  funds  which  it  received 
from  the  trustee,  but  paid  it  out  on  its  own  indebtedness,  the  only  reli^ 
Which  the  plaintiff  can  have  by  way  of  imlemnity  is  a  money  judgment.    The 
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fund  cannot  be  followed  any  further.  This  brings  us  to  the  question,  can  the 
county  plead  as  a  defense  in  bar  of  a  recovery  the  statute  of  limitations,  or  is 
it  precluded  from  doing  so,  the  same  as  the  county  treasurer  is,  from  whom 
it  received  the  trust  funds?  The  law  supports  the  contention  that  it  may. 
To  prevent  the  application  of  the  statute  in  favor  of  a  trustee  the  trust  roust  be 
created  by  the  direct  act  of  the  parties,  and,  when  a  person  is  charged  as  trus- 
tee by  implication  or  construction  of  law,  he  may  claim  tlie  benefit  and  pro- 
tection of  the  statute.  It  is  only  where  there  is  an  actual,  continuing,  and 
subsisting  trust  that  the  trustee  is  precluded  from  setting  up  the  statute  of 
limitations.  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  In  re  Ifeilley,  95  N.  Y. 
384;  Lammerw.  Stoddard,  103  N.  T.  672, 9  N.  E.  Rep.  328;  Clarice  v.  Boor- 
man,  18  Wall.  493;  Tork*8  Appeal,  (Pa.)  2  AtL  Eep.  65;  Burt  v.  Myers,  37 
Hun,  277.  The  trial  court  held  that  the  provisions  of  the  statute  barring  the 
right  of  action  in  six  years  were  applicable  to  the  facts  of  this  case.  In  this 
conclusion  we  concur.  The  only  relief  demanded  against  the  county  was  a 
money  judgment  based  on  the  alleged  fact  that  it  had  illegally  and  unlaw- 
fully  applied  to  its  own  use  the  trust  fund.  As  against  this  defendant  the 
judgment  is  in  effect  for  money  only  in  an  amount  sufficient  to  indemnify 
the  beneficiaries  against  loss  arising  from  the  devastavit  of  the  fund.  The 
action  against  the  county  is  of  the  class  and  character  mentioned  in  subdi- 
vision 8  of  section  882,  which  provides  that  an  action  to  recover  damages  for 
an  injury  to  property  or  a  personal  injury,  except  in  a  case  where  a  different 
period  is  expressly  prescribed,  must  be  within  six  years  from  the  time  when 
the  act  was  done  which  creates  the  liability.  Neither  the  allegation  in  the 
pleadings,  nor  the  findings  of  fact,  make  a  case  within  the  provisions  of  the 
fifth  subdivision  of  section  382.  The  subdivision  provides  that,  in  an  action 
to  procure  a  judgment  other  than  a  sum  of  money  on  the  ground  of  fraud  in 
a  case  which,  on  the  Slst  day  of  December,  1846,  w-as  cognizable  by  a  court 
of  chancery,  the  cause  of  action  is  not  de^^med  to  have  accrued  until  the  dis- 
covery of  the  fraud.  It  was  held  by  this  court  in  Miller  v.  Wood,  41  Hun» 
600,  that  that  provision  has  no  application  to  a  case  in  which,  as  here,  the 
only  relief  sought  is  a  money  judgment  by  way  of  compensation  for  damages. 
In  support  of  this  position  the  case  of  Carr  v.  Thompson,  87  N.  Y.  160,  was 
£ited,  and  we  think  it  is  an  authority  in  support  of  onr  views.  It  cannot  be 
fairly  said  that  the  gi-ound  on  which  this  action  rests  is  fraud.  In  reaching 
this  conclusion  we  have  nothing  to  guide  us  but  the  pleadings  and  the  facts 
found.  We  liave  not  eonsidered  the  question,  for  the  purpose  of  deciding  it, 
whether  the^laintiff  must  make  a  case  of  active  and  intentional  fraud  on  the 
part  of  the  defendant,  to  bring  the  case  within  the  fifth  subdivision  of  sectioa 
382;  or  whether  a  case  of  legal  or  constructive  fraud,  not  involving  any 
moral  delinquency  on  the  part  of  the  defendant,  is  sufficient  to  prevent  the 
rnnning  of  the  statute  until  the  injured  party  has  notice  of  the  facta  which 
constitute  the  fraud.  We  are  unable  to  modify  the  judgment,  and  correot 
the  error,  by  deducting  the  amount  of  the  state  tax,  for  the  reason  that  both 
the  state  and  county  tax  are  stated  in  a  gross  sum,  and  we  have  before  us  no 
data  by  which  they  can  be  separated.  The  judgment  against  the  county 
treaaurer  is  limited,  and  he  is  only  required  to  invest  the  moneys  directed  to 
be  paid  to  him  by  the  county  for  the  purpose  and  in  the  manner  required  by 
the  statute. 

We  pass  without  considering  our  own  suggestion  whether  it  is  not  appro- 
priate in  thi9  action  to  require  the  county  treasurer  to  account  for  the  moneys 
paid  to  him  in  the  year  1879,  and  which  he  misapplied,  and  also  requiring 
him  to  invest  the  moneys  in  his  hands  paid  in  the  year  1886.  These  ques- 
tions may  aiise  on  another  trial.  The  judgment  reversed,  and  the  costs  of 
this  appeal  to  abide  the  final  award  of  costs,  unless  the  parties  stipulate  the 
amount  of  the  state  tax  and  interest  thereon  included  in  the  judgment  be  de- 
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ducted  therefrom:  then»  in  that  case,  the  judgment  be  modified  accord mglj, 
and,  as  so  modified,  affirmed,  without  costs  of  this  appeal  to  either  part/.  All 
concur. 


Pbofle  v.  Battsbsom. 
{Supreme  Cow%  Oeneral  Term^  Fiflh  Department,    October  10, 18S8.) 

1.  RaPB— PBINOIPAli  AND  AOGBBSORT— BTIDBNCS—SuFFIOIENCT. 

Defendant  cuid  three  others  forcibly  separated  prosecutrix  from  her  escort,  with 
whom  she  was  walking,  and  the  others  committed  rape  on  her  person.  Defeodaot 
admitted  that  he  put  his  hand  on  the  escort^s  shoulder,  and  sugorested  that  he  take 
his  girl  and  go  home,  and  that  he  knew  the  intention  of  the  others,  but  denied  tak- 
ing any  further  part  in  the  separation,  and  alleged  that  he  then  left.  Held  that^ 
as  defendant  was  present  aiding  and  assistlufir,  his  conviction  for  rape  was  war- 
ranted, though  he  did  not  have  Intercourse  with  prosecutrix. 

2.  Sam  k—Indictmbnt— Pleading  and  Proof— Vabiascb. 

Pen.  CodOL  N.  T.  %  29,  defining  a  principal  as  ^'a  person  concerned  in  the  commis- 
sion of  a  crime,  whether  he  directly  commits  the  acts  constituting  the  offense  or 
aids  and  abets  in  its  commission,  and  whether  present  or  %bsent,  and  a  person  who 
directly  or  indirectly  counsels,  commands,  induces,  or  procures  another  to  commit 
a  crime, "  while  It  embraces  as  principal  what  was  before  known  as  an  accessory 
before  the  fact,  does  not  change  the  form  of  pleading  in  cases  where  a  person  was 
principal  at  common  law ;  and,  as  defendant's  acts  would  make  him  a  principal  at 
common  law,  the  indictment  need  not  set  forth  the  particular  acts  showing  him  to 
be  a  principal  within  the  provisions  of  the  statute. 
8.  Same— Evidbncb—Rbs  Gbsta. 

On  trial  for  rape,  while  evidence  as  to  prosecutrix's  disheveled  hair,  frightened 
appearance,  red  face,  and  swollen  eyes,  and  of  her  crying  shortly  after  the  occur- 
rence, is  competent,  the  admission  of  evidence  that  some  days  afterwards  she 
threatened  suicide  is  reversible  error.  ^ 

Appeal  from  court  of  sessions,  Monroe  county. 

Argued  before  Barker,  P.  J.,  and  Haiqht,  Bradlby,  and  Dwight,  J  J. 
P.  Chamberlain^  for  appellant.     George  A.  Benton^  Dist.  Attj.,  for  the 
People. 

Haight,  J.  The  appellant  was  indicted  jointly  with  Stephen  Ad  win,  John 
McKibben,  and  Dennis  Beardon,  with  having  on  the  18th  day  of  July,  1886, 
at  the  city  of  Rochester,  in  and  upon  one  Sophia  Kaisar,  violently  and  feloni- 
ously made  an  assault,  and  her,  the  said  Sophia  Kaisar,  then  and  there,  agsdnst 
her  will,  and  without  her  consent,  and  by  forcibly  overcoming  her  resistance, 
feloniously  and  forcibly  did  ravish,  C4irnally  know,  and  have  sexual  inter- 
course. It  is  contended  in  the  first  place  that  the  verdict  is  against  the 
weight  of  evidence.  It  appears  from  the  evidence  that  Sophia  Kaisar  was  at 
the  time  unmarried,  and  was  a  servant  girl  in  the  employ  of  one  Westfall,  on 
Harvard  street,  in  the  city  of  liochester.  That  she  was  keeping  company 
with  one  George  Bahls,  whom  she  subsequently  married.  That  on  Sunday 
evening,  the  18th  of  July,  1886,  she  went  for  a  walk  with  Mr.  Bahls,  through 
Nicholas  park,  in  that  city.  That  while  in  the  park  they  met  the  four  per- 
sons indicted,  who  came  to  them,  one  saying  to  Bahls  that  he  wanted  him  to 
come  with  him,  and  the  defendant,  Batterson,  took  hold  of  the  shawl  of  Miss 
Kaisar;  but  that  they  got  away  tvom  them  at  that  time,  and  went  on  walk- 
ing in  another  part  of  the  park.  That  about  a  half  an  hour  afterwards  the 
same  four  persons  again  came  up  with  them,  and  McKibben,  Keardon,  and 
Batterson  took  hold  of  Bahls,  one  by  the  throat,  the  defendant,  Batterson, 
having  a  club,  and  pushing  from  behind,  and  took  him  away  from  the  girl, 
while  Ad  win  took  hold  of  her,  and  threw  her  upon  the  ground.    That  she 

complaints  made  1^  ths 
People  V.  Glover,  (Mioh,)  88 
Rep.  790. 
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^ried  and  hoUoaedt  and  succeeded  In  getting  up.  Adwin  then  wvnt  off  with 
her  a  little  #ay»  and  threw  her  down  again.  She  called  for  George,  the 
police,  and  tried  to  get  up,  but  he  held  her  down.  That  McKibben  and  Bear- 
don  returned  to  them,  and  they  held  their  hands  over  her  mouth,  holding  her 
-to  th^  ground,  while  each  of  the  three  in  turn  violated  her  person.  Bahls, 
after  getting  away  from' the  persons  who  took  him  away  from  the  girl,  went 
for  assistance,  and  found  a  policeman;  and  Reardon  was  arrested  the  same 
eTening.  The  defendant,  Batterson,  gave  himself  up  to  the  police  on  Tues- 
day morning,  after  having  remained  away  from  home  over  Monday  night. 
The  only  substantial  contiict  is  in  the  evidence  of  the  defendant,  Batterson, 
who  denied  that  he  took  part  in  pushing  Bahls  away  from  the  girl,  but  he  ad- 
mits that  when  they  came  up  witii  Buhis  and  the  girl  that  Adwin  addressed 
him  by  saying,  *' Officer,  do  your  duty."  That  lie  then  put  his  hand  upon  the 
shoulder  of  Bahls,  and  said,  **Here,  my  good  fellow,  you  know  this  is  not  a 
fit  place  for  yon  to  do  this.  Why  don't  you  take  your  girl  and  go  home?" 
That  he  did  nothing  further,  and  then  went  off  home.  He  further  admitted 
Uiat  be  supposed  he  knew  the  intention  of  the  other  men  in  following  the 
girl,  and  supposed  that  they  were  going  to  have  intercourse  with  her.  It  is 
3iot  pretended  that  the  appellant  person^y  had  intercourse  with  the  girl,  but 
it  is  claimed  that  he  was  present  aiding  and  assisting  the  others  in  accomplish- 
ing t):at  crime  by  forcibly  taking  from  her  Mr.  Bahls,  who  was  her  escort  and 
protector.  We  regard  the  evidence  as  ample  to  sustain  the  verdict  upon  this 
.theory. 

It  is  contended,  in  the  second  place,  that  there  is  a  variance  between  the 
evidence  and  the  indictment;  that  the  indictment  should  have  charged  specif- 
jcaliy  the  acts  of  the  defendant,  Batterson,  winch  they  sought  to  prove  upon 
the  trial  as  constituting  the  crime;  and  the  case  of  People  v.  Dumar,  106  N. 
Y.  502,  13  N.  £.  Bep.  325,  is  relied  upon  to  sustain  this  claim.  It  will  be 
observed  that  the  four  persons  are  indicted  together  as  principals.  Section 
29  of  the  Penal  Code  defines  the  principal  as  "a  person  concerned  in  the  com- 
mission of  a  crime,  whether  he  directly  commits  the  acts  constituting  the  of- 
fense, or  aids  and  abets  in  its  commission,  and  whether  present  or  absent; 
and  a  person  who  directly  or  indirectly  counsels,  commands,  induces,  or  pro- 
cures another  to  commit  a  crime, "  etc.  No  question  is  made  but  that  this 
provision  is  broad  enough  to  cover  the  acts  of  the  defendant,  and  make  him 
a  principal.  But  it  is  claimed  that  his  acts  should  be  set  forth  showing  that 
lie  was  a  principal  within  the  provisionsof  this  section.  While  the  provisions 
•of  the  section  defining  a  principal  are  broader  and  more  comprehensive  than 
the  prior  statutes,  and  embrace  what  was  before  known  as  an  accessory  be- 
iore  the  fact,  we  do  not  understand  it  to  have  changed  the  form  of  pleading 
in  the  cases  where  a  person  was  principal  at  common  law  or  under  the  stat- 
ute. Such  we  regard  the  defendant,  Batterson.  The  crime  was  commenced 
when  these  persons  took  hold  of  Bahls  and  the  girl  to  separate  them.  Batiter- 
•0on  was  then  present,  and,  by  taking  part  in  pushing  Bahls  away  from  the 
girl,  was  aiding  and  assisting  in  their  separation,  so  that  the  other  three  could 
have  connection  with  her,  and  not  be  prevented  by  her  friend  and  escort, 
Bahls.  This  would  make  Batterson  a  principal  at  common  law  as  much  as 
though  he  was  present,  aiding  and  assisting  burglars  in  the  breaking  open  of 
Jk  bouse,  although  he  did  not  personally  enter. 

A  more  serious  question  is  raised  in  reference  to  the  admission  of  evidence. 
Upon  the  trial  Mrs.  Westfall  was  sworn  as  a  witness  on  behalf  of  the  people, 
joA  gave  evidence,  as  to  the  condition  that  Miss  Kaisar  was  in  on  her  return 
to  the  house  on  the  evening  in  question,  to  the  effect  that  she  was  very  much 
agitated  and  excited,  and  appeared  much  frightened;  that  her  hair  was  dis- 
•onlered,  her  fade  red,  eyes  swollen;  that  she  was  crying,  and  continued  cry- 
ing for  some  time  afterwards;  she  appeared  very  different  from  usual,  and  as 
though  she  had  something  on  her  mind  which  w^as  greatly  troubling  her;  that 
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she  cried  a  great  manj  nights  nearly  all  night  long;  and  then»  under  objection, 
testified  to  her  having  threatened  to  take  her  own  life;  that  bAore  that  she 
was  a  girl  of  a  very  happy  disposition  and  of  pleasant  manners.  The  decis- 
ions in  the  different  states  of  the  Union  are  not  in  exact  harmony  upon  the 
t|Qestion  here  presented.  The  subject  was  ander  consideration  in  this  ^ourt 
in  the  case  of  People  v.  ClemenB,  8  N.  Y.  Grim.  B.  565,  in  which  case  many 
of  the  authorities  are  cited  and  considered.  The  rule  in  this  state  doubtless  ia 
that  on  the  trial  of  an  indictment  for  rape  proof  of  the  fact  that  the  prosecu- 
trix make  complaint  recently  after  the  commission  of  the  offense  is  cooipetent; . 
while  details  given  by  her  iis  to  how  the  offense  was  committed,  and  by  whom, 
is  not  competent  as  evidence  in  chief;  tliat  it  is  also  competent  to  show  the 
condition  of  tlie  prosecutrix,  mentally  and  otherwise,  immediately  after  the 
offense,  in  order  that  the  jur^  may  judge  more  accurately  as  to  the  credit  that 
should  be  given  to  her  testimony.  The  evidence  as  to  her  disheveled  hair, 
her  friglitened  appearance,  retl  face,  and  swollen  eyes,  and  of  her  crying,  was 
doubtless  competent.  The  testimony  to  the  effect  that  she  also  threatened 
suicide  some  days  afterwards  is  going  a  step  beyond  the  well-authenticated 
rnle.  While  I  am  not  prepared  to  say  that  it  was  such  an  error  as  wtiujd 
make  a  new  trial  necessary,  my  associates  are  of  tliat  opinion.  They  think  it 
was  incompetent,  and  tended  to  prejudice  the  jury  against  the  defendant. 
Rex  v.  Clarke,  2  Starkie,  241;  BacrAo  v.  People^  41  N.  Y.  265.  No  other  ques- 
tions are  raised  which  it  is  necessary  to  here  consider.  The  judgment  and 
conviction  reversed,  and  new  trial  ordered,  and  the  proceedings  remitted  to 
the  court  of  sessions  of  Monroe  county  to  proceed  thereon.    So  ordered. 

Barker,  P.  J.,  and  Bradley,  J.,  ooncurred.    Dwioht,  J.,  concurred  in. 

the  result. 


Ill  re  Rockwell's  Will. 
(Swpreme  Cowrt^  General  Term,  Fifth  Department    October  19, 1888.) 
WniA— Fraud  and  Ukdub  Influbngb— Foamnt  MAKRiAes— Byidbzioe. 

Testatrix  was  about  60  years  of  age,  when  she  made  a  will  giving  all  her  propertj 
to  her  huBband,  to  whom  she  had  been  married  about  a  year  before.  It  was  oon- 
tended  tbat  he  had  contracted  this  marriage  for  the  purpose  of  getting  the  prop- 
erty,  and  that  a  woman  whom  he  had  procured  to  live  with  him  and  testratrix  as  serr- 
ant  girl  and  to  take  chaiige  of  the  house  was  in  fact  his  wife,  and  was  aiding  him  ia 
this  eoheme.  After  the  death  of  testatrix  this  woman  disappeared,  and  none  of  the 
witnesses  had  ever  since  seen  or  heard  of  her.  The  husband  did  not  testify,  and  there 
was  no  direct  evidence  of  his  marriage  to  this  woman,  but  it  was  shown  that  thej 
had  elsewhere  lived  together  as  man  and  wife,  he  repraeentUiff  her  to  be  hia  wife, 
and  that,  on  his  arrest  for  defrauding  the  hotel  where  they  had  been  stopping,  and 
where  sne  was  employed,  an  acquittal  was  directed.  Several  witnesses  testified 
that  on  that  trial  he  swore  that  she  was  his  wife ;  but  the  judge  who  presided  at  it 
did  not  remember  his  so  swearing,  though  he  conceded  that  that  would  be  a  grouDd  of 
acquittal,  and  there  appeared  to  be  no  other  groomd.  He  had  been  a  witness  on  an- 
other trial,  and  been  thoroughly  cross-examined  as  to  his  havins  Uved  with  thia 
woman,  etc. ;  and  two  witnesses  who  were  present  at  that  time  did  not  remember 
that  he  swore  he  was  married  to  her.  Held,  that  the  evidence  to  show  that  at  the 
time  of  his  marriage  to  testatrix  he  already  had  a  wife  living,  and  that  thia  waa  saoh 
a  fraud  as  to  vitiate  the  will,  was  sufficient  to  authorise  an  issue  to  the  jury. 

Appeal  from  surrogate's  court,  Erie  county. 

Application  to  probate  the  will  of  Elizabeth  A.  S.  Bockwell,  deoeaaed,  oon-^ 
tested  by  John  J.  P.  Read,  the  brother  of  decedent,  who  appeals  from  the  de- 
cree admitting  it  to  probate. 

Argued  before  Barker,  P.  J.,  and  Haioht,  Bbablbt,  and  Dwight,  J  J. 

Green  di  Marcy,  for  appellant.     Jfo^e^  ishiret  for  proponent. 

Haioht,  J.  Elizabeth  A.  S.  Bockwell,  the  deceased,  died  in  the  city  of 
Buffalo  in  the  month  of  January,  1887.  At  the  time  of  her  decease  she  was 
fitom  <60  to  65  years  of  age.    On  the  24th  day  o€  June,  1885,  she  was  married. 
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to  Qeorge  W.  Rc»ckw6lU  and  on  the  12th  day  of  June,  1886,  she  executed  the 
paper  in  question,  in  and  by  which  she  gave  and  devised  alio!  her  estate,  reaU 
personal,  and  mixed,  to  her  husband  and  his  heirs  forever.  Thereafter,  and 
on  the  l9th  day  of  July,  1886,  In  consideration  of  one  dollar,  she  executed 
and  delivered  nine  quitclaim  deeds  of  real  estate  owned  by  her  In  the  city  of 
Buffalo  to  George  C.  Rockwell,  the  son,  by  a  former  wife,  of  Oeorge  W.  Hock- 
well,  who  thereupon  executed  and  delivered  deeds  of  the  same  property  to  his 
father,  the  proponent.  The  admitting  of  the  will  to  probate  was  contested  by 
John  J.  P.  Bead,  her  only  brother  and  next  of  kin,  upon  the  ground  that  the 
paper  propounded  as  a  will  was  not  executed  by  her;  that  it  was  not  pulH 
lished  as  required  by  law;  that  at  the  time  of  the  execution  thereof  she  was 
not  of  sound  mind  or  memory;  and  that  the  execution  thereof  was  procured 
by  fraud,  duress,  and  undue  influence  on  the  part  of  the  proponent.  At  the 
conclusion  of  the  hearing  the  surrogate  found  as  fsicts  that  the  instrument 
propounded  for  probate  as  and  for  tlie  last  will  and  testament  of  Elizabeth  A. 
S.  Rockwell  is  genuine  and  valid;  that  the  testatrix,  at  the  time  of  the execa- 
tion  thereof^  was  in  all  respects  competent  to  make  the  same,  and  was  not 
under  restraint  or  undue  intluence;  and,  as  conclusions  of  law,  that  the  in« 
strument  should  be  admitted  to  probate,  etc.  Exceptions  were  taken  to  these 
findings,  which  present  the  only  question  which  we  are  called  upon  to  review. 
It  appears  from  the  evidence  taken  before  the  surrogate  that  prior  to  the 
marriage  of  the  deceased  she  lived  with  her  brother,  John,  in  an  old  house 
upon  Genesee  street,  in  the  city  of  Buffalo,  for  many  years,  and  ever  sinor 
the  death  of  their  parents;  that  they  lived  in  squalor,  were  filthy  and  ragged* 
and  that  she  went  about  the  streets  and  markets  picking  up  rotten  and 
cast-away  fruits  and  vegetables;  that  for  several  years  she  had  been  a  thin, 
^pare  woman,  in  feeble  health,  but  when  engaged  in  making  a  bargain  she 
was  keen  and  shrewd,  and  would  stand  and  banter  for  a  long  time  over  prices. 
She  Wiis  understood  to  have  been  a  ^naiden  woman  until  her  marriage  with 
Rockwell,  but  .is  described  as  being  love-sick,  or  silly  with  love,  when  talk* 
jng  of  the  men.  There  is  evidence  tending  to  show  that  some  years  ago  she 
fell  in  love  with  one  Crawford,  and  gave  him  money  in  large  sums,  and  that 
he  finaUy  went  away,  taking  618,000  of  her  money  with  him.  She  had  accu- 
mulated quite  a  fortune,  and  it  is  said  that  at  the  time  of  her  decease  she  bad 
abuut  i$60,000.  Such  appears  to  have  been  her  history  down  to  the  time  of 
ber  marriage  with  Rockwell.  The  first  we  hear  of  Rockwell  he  was  residing 
in  Bradford,  Fa.  It  appears  that  he  had  a  former  wife,  who  died  in  1880,  by 
whom  he  had  a  son  and  daughter.  In  Bradford  he  was  living  with  a  woman 
esdied  Anna  Dempsey,  in  rooms  rented  from  the  proprietor  of  the  Butterfield 
House,  which  were  run  in  connection  with  that  hotel;  that  when  he  went 
there  he  registered  his  name  with  tlie  words  "and  wife"  attaclied.  He  in- 
troduced her  as  his  wife,  and  treated  ber  as  such  during  the  time  that  they 
lived  at  the  hotel.  After  living  there  for  a  while  he  engaged  her  for  service- 
in  the  hotel,  and  his  board  or  meal  tickets  were  charged  up  to  her  account  for 
Services,  and  paid  in  that  way.  After  living  there  for  some  months  they  left,. 
and  the  proprietor  of  the  hotel  subsequently  caused  their  arrest  under  the  stat- 
ute prohibiting  guests  from  defrauding  hotels.  Upon  the  trial  of  that  action 
the  court  direct^  an  acquittal,  and  directed  the  district  attorney  to  prepare 
an  indictment  against  him  for  adultery.  Thereupon  he  left  the  state  and  is 
next  heard  of  in  Buffalo  as  a  witness  upon  the  trial  of  an  action  beforo  Ref- 
eree Welch;  and  subsequently  {)e  and  his  son  took  the  deceased  to  Niagara 
Falls,  where  he  was  married  to  her  in  the  presence  of  his  son,  and  then  re- 
turned to  the  city  of  Buffalo,  where  they  went  to  living  together,— first  in  a 
bouse  known  as  the  "Sid way  Flats,"  and  afterwards  in  one  of  the  houses  of 
the  deceased,  upon  Whitney  place.  It  does  not  appear  whether  they  ever  co- 
habited together.  Rockwell  on  one  occasion  stated  that  they  did  not,  and  the- 
deceased  stated  to  one  of  her  lady  friends  that  they  did  not  sleep  together. 
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Aftdr  th^  oomtnenced  to  reside  on  Whitn^  place  her  health  was  quite  poor, 
and  be  procured  a  servant  girl,  who  came  and  took  charge  of  the  house,  and 
remained  until  after  her  death.  The  servant  girl  procured  bj  him  was  the 
itame  Anna  Dempsej  with  whom  he  had  lived  as  his  wife  at  the  Butterfield 
House  in  Pennsylvania.  After  the  decease  of  Mrs.  Kockwell,  Anna  Demp- 
sey,  so  called,  disappeared,  and  none  of  the  neighbors  or  witnesses  sworn  upon 
4;he  trial  have  heard  anything  from  her  since,  or  knew  of  her  whereabouts* 
There  is  evidence  tending  to  show  that  Rockwell  married  the  deceased  for  her 
property;  that  John,  her  brother,  was  a  drunliard;  that  he  went  with  John 
Jo  saloons,  and  gave  him  whisky,  and  took  it  to  his  house  in  l)ottles;  that  he 
made  declarations  that  neither  would  live  until  spring,  and  that  he  was  going 
•to  get  the  property  of  both;  that  he  had  her  make  a  will  in  his  favor,  and  si> 
on;  Otlier  evidence  tends  to  show  that  after  the  marriage  he  was  very  kind 
to  her;  had  her  get  new  clothes,  dress  up,  and  occasionally  took  her  out  rid- 
ing. Yet  afterwards,  when  she  was  sick,  she  complained  that  she  had  to  take 
medicine  that  he  brought  her  from  his  doctor,  was  afraid  of  him,  and  com- 
plained of  the  girl  whom  he  kept  in  the  kitchen  as  being  a  cat  and  a  spy  set 
there  to  watch  over  her. 

The  serious  and  only  question  which  we  shall  discuss  pertains  to  the  charge 
of  fraud  and  undue  influence.  It  is  claimed  that  Anna  Dempsey,  so  called, 
was  his  wife;  that  he  had  contracted  the  marriage  with  the  deceased  for  the 
purpose  of  getting  her  property;  and  that  Anna  Dempsey,  as  Kockweirs  wife* 
was  aiding  him  in  that  scheme.  There  is  no  direct  evidence  of  a  ceremonial 
marriage.  The  question  as  to  whether  or  not  he  was  married  to  Anna  Demp- 
sey rests  upon  presumptions  arising  from  their  living  and  cohabiting  together 
as  man  and  wife,  his  declarations,  representations,  and  testimony.  It  appeara 
that  at  the  time  they  lived  together  as  man  and  wife  at  Bradford  he  introduced 
her  to  numerous  persons  as  his  wife,  and  represented  her  to  be  such.  SevenU 
'Witnesses  testify  that  on  the  trial  of  the  action  for  defrauding  the  hotel  he  tes- 
tified in  that  action  that  she  was  his  wife,  and  the  claim  is  mmie  that  the  judge 
directed  an  acquittal  upon  that  ground.  And  again,  on  the  trial  of  the  action 
before  Referee  Welch,  several  witnesses  again  testify  that  he  swore  upon  that 
trial  that  he  was  married  to  her.  To  rebut  this  the  testimony  of  Judge  Will- 
iams was  taken,  who  presided  at  the  trial  in  Pennsylvania;  and  he  states  that 
he  is  unable  to  recollect  that  he  did  so  swear,  but  concedes  that  he  directed  an 
acquittal,  and  that  if  he  had  so  sworn  it  would  have  been  a  ground  for  direct- 
ing an  acquittal,  for  the  reason  that  his  wife,  being  a  servant  in  the  hotel,  oc- 
cupying a  room  therein,  they  could  not  be  treated  as  guests  within  the  provia- 
ions  of  the  statute.  And  it  does  not  appear  that  there  was  any  other  ground 
for  directing  an  acquittal.  In  reference  to  the  trial  before  Referee  Welch, 
Mr.  Box,  one  of  the  attorneys  in  that  case,  was  called  as  a  witness,  and  testi- 
fied tliat  he  did  not  recollect  of  Rockwell*s  swearing  that  he  was  married  to 
Anna  Dempsey;  and  yet  he  states  that  he  was  surprised  by  Mr.  iiock well's 
testimony  given  upon  that  trial;  that  he  gave  him  a  thorough  cross-examina- 
tion, going  into  his  past  life  and  history,  including  the  fact  of  his  living  witli 
Anna  Dempsey,  their  arrest,  etc.,  for  the  purpose  of  discrediting  his  testimony. 
The  testimony  of  Judge  Williams  and  Mr.  Box  can  hardly  be  regarded  as 
raising  a  conflict  upon  the  subject,  for  neither  professes  to  have  any  clear  or 
distinct  recollection  as  to  whether  Rockwell  did  or  did  not  so  testify.  The 
•only  other  witness  who  was  chilled  on  rebuttal  that  heard  him  testify  before 
Referee  Welch  was  Sherman  E.  Bunnell.  He  was  invited  by  Mr.  Rockwell 
to  attend  the  trial,  and  says  that  he  went  tfiere  and  listened  as  a  spectator; 
that  he  became  interested  in  the  trial;  that  he  heard  Mr.  Rockwell  sworn,  but 
^id  not  hear  him  swear  that  he  was  married.  It  is  possible  that  this  evidence 
would  raise  a  conflict,  but  whether  it  does  or  not  it  does  not  siUisfy  us.  Mr. 
Rockwell  does  not  deny  that  he  lived  with  Anna  Dempsey  as  his  wife  in  Brad- 
ford; that  he  introduced  and  represented  her  to  be  such.    He  does  not  deny 
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that  she  left  Bradford  with  him,  or  that  be  took  her  to  live  in  tlie  house  on 
Whitney  place,  and  that  she  continued  to  live  there  under  the  guise  of  a  serv- 
ant girl  until  after  the  decease  of  the  testatrix.  He  did  not;  take  the  stand  to 
den;  that  he  testified  that  she  was  his  wife  upon  the  trial  before  Judge  Will- 
iams or  before  Beferee  Welch.  He  did  not  produce  Anna  Dempsey  in  court 
as  a  witness,  or  testify  that  he  did  not  know  of  her  whereabouts.  We  think 
A  prima  facie  case  of  marriage  to  her  was  made  out,  and  that  the  burden  of 
showing  that  they  were  not  married  was  cast  upon  him,  and  that  he  has  failed 
to  produce  satisfactory  evidence  showing  that  they  were  not  married.  If  he 
had  a  former  wife  living  at  tlie  time  of  his  marriage  to  the  deceased,  and  she 
was  induced  to  marry  him  and  njake  a  will  in  his  favor  under  the  supposition 
that  he  was  a  single  man,  and  had  the  right  to  become  her  husband,  it  wa» 
vuch  a  fraud  as  would  vitiate  the  will.  Tilby  v.  Tilby,  2  Dem.  Sur.  514.  For 
these  reasons  the  decree  should  be  reversed,  and  the  issues  ordered  to  be  tried 
before  a  jury  at  the  Erie  circuit:  First,  Was  Elizabeth  A.  S.  Rockwell,  at 
the  time  of  the  execution  of  the  instrument  in  question,  of  sound  and  dis- 
posing mind  and  memory,  and  were  the  contents  thereof  made  known  to  her? 
Second.  Was  the  same  procured  to  be  executed  by  fraud,  circumvention,  un» 
due  influence,  and  deceit  practiced  upon  her  by  George  W.  Rockwell,  or  by 
any  other  person  acting  under  his  direction?  The  costs  of  this  appeal  should 
abide  the  final  award  of  costs.    So  ordered. 

Barker,  P.  J.,  and  Bradley  and  Dwiqut,  JJ.,  concurred. 


Yallen  V,  HoGuutB. 
{Suvreme  Cow%  Oeneral  Term,  Fifth  Department,    October,  1888.) 

Affmls—From  Intbbiob  Coubts—Hbabino— Affidavits. 

Code  CivU  Proc.  N.  Y.  §  8067,  relating  to  appeals  from  justioes'  courts,  which  pro- 
vides  that  **  where  an  tappeal  is  founded  upon  an  error  of  fact  in  the  prooeedmgfr 
not  affecting  the  meriteof  the  action,  and  not  within  the  knowledge  of  the  justice, 
the  court  may  determine  the  matter  upon  affidavits, "  etc,  does  not  authorize  the 
use  of  affidavits  on  appeal  to  show  alleged  misconduct  of  the  justice  after  the  case 
was  submitted  to  him  for  decision;  inasmuch  as  the  matters  alleged  in  such  affida- 
vits, tf  they  existed,  must  have  been  wholly  within  the  knowledge  of  the  justice. 

Appeal  from  Cattaraugus  county  court. 

This  is  an  appeal  bj  James  H.  McGnire  from- a  jadgment  in  thecoonty 
court  reversing  the  judgment  of  a  justice's  court,  in  an  action  brought  against 
appellant  by  Oscar  W.  Yallen. 

C.  V,  ReynolcUt  for  appellant.     Coase  ik  Whipple^  for  respondent. 

DwiGHT,  J.  The  record  does  not  show  on  what  ground  this  judgment  was 
reversed  by  the  county  court.  There  seems  to  have  been  a  fair  conflict  of 
evidence  on  the  question  both  of  the  amount  and  the  value  of  the  work  done 
for  which  the  plaintiff  brought  his  action.  In  the  points  submitted  by  the 
respondent  here,  the  statement  is  made  that  the  appellant  below  "appealed  to 
the  county  court  assigning  errors  of  fact, "  (although  the  notice  of  appeal  ia 
silent  in  respect  to  the  grounds  of  error;)  and  tlie  record  contains  affidavits 
presented  to  the  county  court  by  the  appellant  below,  with  a  notice  to  the 
effect  that  such  affidavits  would  be  read  on  the  argument  of  the  appeal  in  the 
county  court,  to  show  errors  of  fact  comniitted  by  the  justice's  court.  These 
affidavits  relate  to  the  alleged  misconduct  of  the  justice  after  the  case  was  sub- 
mitted to  him  for  decision;  and  it  is  chiefly  upon  the  effect  of  these  affidavits 
that  the  respondent  here  seems  to  rely  to  sustain  the  action  of  the  county  court 
in  reversing  the  judgment  of  the  justice.  The  practice  seems  to  be  without 
sanction  of  law.  The  only  case  in  which  affidavits  may  be  used  on  appeal 
from  a  justice's  judgment  are  those  prescribed  by  sections  8056.  8057,  8064, 
Code  Civil  Froc    The  first  of  these  sections  provides  for  the  substitution  of 
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4iffi(lavit8  in  place  of  a  return,  when  the  justice,  by  death,  lanacj,  or  remoTal 
from  the  state,  becomes  unable  to  make  a  return.  Section  3064  applies  onlj 
to  the  case  of  an  appeal  taken  by  a  defendant  who  failed  to  appear  before  the 
justice.  Sectipn ^057  reads:  ''Where  an  appeal  is  founded  upon  an  errov  of 
fact  in  the  proceedings  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice,  the  court  may  determine  the  matter  upon  affi- 
davits; or,  in  its  discretion,  upon  the  examination  of  witnesses;  or  in  both 
methods."  It  mast  have  been  in  supposed  conformity  to  the  provisions  of 
the  section  last  quoted  tliat  the  plaintiff,  appellant  below,  read  affidavits  on 
the  hearing  of  his  appeal.  But  the  case  was  clearly  not  within  the  scope  of 
those  provisions.  The  matters  alleged  in  the  aifidaviis,  if  they  existed,  were 
'wholly  within  the  knowledge  of  the  justice,  and  were  tliei-efore  notsubjeet 
to  presentation  by  affidavit.  If  they  constituted  ground  of  error  at  all,  it  wa^ 
•only  by  means  of  a  return  that  they  could  be  brought  to  the  knowledge  of  the 
appellate  court.  All  the  allegations  of  the  matters  referred  to  were  fully  met 
by  answering  affidavits,  and  it  is  difficult  to  see  how  the  county  court  could 
have  held  them  established  by  a  preponderance  of  proof.  But  there  was  no 
authority  for  the  employment  of  affidavits  in  the  case;  and,  as  the  judgment 
of  reversal  was  apparently  based  upon  the  affidavits,  it  cannot  be  sustained. 
The  judgment  of  the  county  court  must  be  reversed,  and  that  of  the  justice 
.affirmed.    So  ordered.    All  concur. 


People  v.  Williams. 
(Supreme  Coui%  General  Term,  Fifth  Department    October,  1888.) 

PSBJUBT— INDIGTMJENT— ALLBGULIXONS  Of.  FaLSITT. 

An  indictment  for  perjury,  alleging  that  the  defendant  wickedlj,  falselj.  felo- 
niously,  etc.,  testified  to  certain  matters  spedfledf  though  not  in  Toll  compiianoe 
with  Code  Grim.  Proa  N.  Y.  1 091,  requiring  it  to  contain  proper  aUogations  of  tte 
falsity  of  tlie  matter  on  which  the  perjury  is  aflsigned,  will  be  auatolned  under  seo- 
tion  684,  providing  that  no  departure  from  the  form  or  mode  prescribed  by  the  Code 
in  respect  to  any  pleading  renders  it  invalid,  unless  it  has  actually  prejndieed  the 
defendant,  or  tends  to  his  prejudice,  in  respect  to  a  substantial  ricpbi. 

Appeal  from  court  of  sessions,  Monroe  county. 

Indictment  for  perjury  against  Catherine  B.  Williams.  The  people  appeal 
-from  judgment  sustaining  demurrer  to  the  indictment. 

Ths  J>i$triot  Attorney,  for  appellant.    /.  A.  Barhite^  tix  respondent. 

DwiOBT,  J.  Section  291  of  the  Code  of  Criminal  Procedure  provides  that 
an  indictment  for  perjury  shall  contain  ^'proper  allegations  of  the  falsity  of 
the  matter  on  which  the  perjury  is  assigned. **  The  indictment  in  this  case 
contains  the  allegation  that  the  defendant  "wickedly,  knowingly,  designedly, 
corruptly,  falsely,  and  feloniously"  testified  to  certain  matters  specified,  and 
it  does  not  otherwise  allege  the  falsity  of  the  testimony  given.  For  that  rea- 
son the  indictment  was  held  insufficient.  Section  684  of  the  same  statute 
provides  that  no  departure  from  the  form  or  mode  presciibed  by  tlie  Code  in 
respect  to  any  pleading  rendera  it  invalid,  unless  it  have  actually  prejudiced 
the  defendant,  or  tend  to  his  prejudice,  in  respect  to  a  substantial  right.  Tiie 
two  sections  cited  must  be  read  together,  as  bearing  upon  the  sufficiency  of 
the  indictment  in  qu&sCion. 

Am\,flist,  is  not  the  allegation  of  the  indictment  a  substantial  compliance 
with  the  requirement  of  section  291?  Is  it  not  an  allegation  of  the  falsity  of 
the  matter  upon  which  perjury  is  assigned?  It  charges  that  the  matter  was 
falsely  testified.  Is  not  that  equivalent  to  the  charge  that  the  matter  testi- 
fied was  false?  But,  second^  if  it  be  held  that  the  allegation  is  not  in  full 
compliance  with  the  requirement  of  section  291,  is  the  departure  anything 
more  than  a  matter  of  form?  and,  if  not,  has  it  prejudiced  the  defendant,  or 
•does  it  tend  to  her  prejudice,  in  respect  to  a  substantial  right? 
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We  tliink  the  two  section?,  read  together,  uphold  the  form  of  pleading 
adopted  by  the  district  attorney.  The  ullej^ation  that  certain  testimony,  spec- 
ified, was  falsely  given,  diifers  only  in  form  from  the  allegation  tliat  the  tes- 
timony given  was  false.  A  man  cannot  falsely  testify  to  that  which  is  true. 
Even  though  he  intend  to  falsify,  if  what  he  tesliOes  to  is  in  fact  true,  he 
does  not  testify  falsely.  In  the  case  of  the  People  v.  Clements,  107  N.  Y. 
205,  13  N.  £.  Rep.  782,  the  court  of  appeals  held  that  an  allegation  that  the 
defendant  well  knew  the  matter  sworn  to  to  be  false  was  a  sulHcient  allega- 
tion of  its  falsity;  and  the  court  (by  Rafallo,  J.)  says:  "The  objection  to 
this  indictment,  if  there  be  any,  was  that  the  falsity  of  the  statement  sworn 
to  was  only  argumentatively  alleged.  But  that  it  was  fairly  and  even  neces- 
sarily to  be  implied  from  the  facts  slated  is  very  clear.  The  objection  goes 
•only  to  the  form  of  the  allegation."  And  the  indi(^tment  in  that  case  was 
justified  under  the  provisions  of  section  285  of  the  same  statute,  which 
declares  that  no  indictment  is  insutficient  by  reason  of  imperfections  in 
matters  of  form  which  does  not  tend  to  the  prejudice  of  the  subsUmtial 
rights  of  the  defendant  on  the  merits.  The  provisions  of  section  684,  eupra^ 
seem  to  be  even  more  directly  applicable  to  those  cases  than  those  of  section 
285.  The  latter  section  is  genenil  in  its  application,  and  is  intended  to  cure' 
defects  in  form  under  the  general  rules  of  criminal  pleading.  Section  684  . 
more  specifically  cures  deviations  from  the  particular  forms  prescribed  by  the 
statute  itself,  of  which  the  section  forms  a  part,  including  the  special  require- 
ments of  section  291  in  respect  to  indictments  for  perjury.  The  defect  in 
this  indictment,  if  any,  being  merely  In  the  form  of  the  allegation  of  the  fal- 
sity of  the  testimony  specified,  and  such  defect  of  form  not  being  such  as  to 
prejudice  or  tend  to  prejudice  the  defendant  in  respect  to  a  substantial  right, 
we  must  hold  it  to  be  immaterial,  and  the  indictment  good.  The  judgment 
sustaining  the  demurrer  must  be  reversed,  the  demurrer  overruled,  and  the 
case  remitted  to  the  court  of  sessions  to  proceed  upon  the  indictment.  All 
.concur,  Haight,  J.,  in  the  result. 


Pendleton  o.  Waterloo  Baptist  Church. 
(Supreme  Courts  General  Term^  Fifth  Department.    October,  1888.) 
.BxLieiovs  SooraTnee— Pa8TOB*8  Salabt— Implibd  CoynRxcr. 

Laws  N.  Y.  ISlS,  o.  SO,  §  S,  providing  that  the  salary  of  a  ministar  shall  be  i 

tained  by  a  majority  of  the  persons  entitled  to  elect  trustees  of  the  ohuroh,  at  a 
meeting  to  be  (»llea  for  that  purpose,  and  the  salary  when  fixed  shall  be  ratified  by 
the  tmstees  by  an  instrnment  under  seal,  imposes  no  limitation  on  the  power  of  the 
ohnroh  to  oontraoi  for  services,  except  that  it  prescribes  an  exclusive  mode  of  de- 
termining the  compensation  to  be  paid;  and,  where  the  amount  of  compensation  is 
not  determined  in  the  required  manner,  recovery  may  be  bad  on  the  contract,  as 
for  services  rendered,  limited  by  the  amount  actually  received  by  the  church  appli- 
cable to  such  pajonent. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  J.  Pendleton  to  recover  from  the  Waterloo  Baptist  Church 
.a  balance  of  salary  alleged  to  be  due  plaintiff  for  services  as  pastor.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Laws  1813,  c.  60,  g  8,  provides 
that  the  salary  of  a  minister  shall  be  ascertained  by  a  majority  of  the  persons 
entitled  to  elect  trustees  of  the  church,  at  a  meeting  to  be  called  for  that  pur- 
l^iose,  and  the  salary,  when  fixed,  shall  be  ratified  by  the  trustees  by  an  instru- 
ment under  seal. 

F.  L.  Manning^  for  appellant.     Hammond  &  McDonald,  for  respondent. 

DwiGUT,  J.     The  action  was  for  a  balance  of  salary  alleged  to  be  due  to  the 
plaintiff  for  services  as  pastor  of  the  defendant.     The  referee  finds  an  agree- 
ment between  the  parties  for  the  employment  of  the  plaintiff  for  one  year,  at 
.a  salary  named,  and  the  services  rendered,  according  to  such  employment, 
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during  eight  moDths,  when  they  were  discontinued  by  mutual  consent.  Ho 
finds  that  the  amount  of  the  salary  to  be  paid  was  not  fixed  or  ascertained  in- 
accordance  with  the  requirements  of  the  statute  under  which  the  defendant 
was  organized.  Laws  1813,  c.  60,  §  8.  But  lie  finds  that  the  defendant  has 
actually  received  from  subscriptions,  made  for  the  express  purpose  of  paying  to 
the  plaintiff,  the  sum  of  $400  towards  his  salary, — an  amount  more  than  suffi- 
cient to  pay 'him  a  proportionate  share  of  the  sum  mentioned  for  the  eight 
months  during  which  the  services  were  rendered.  It  appears  from  the  evi- 
dence that  this  subscription  was  raised,  and  the  fact  communicated  to  the 
plaintiff,  before  he  entered  upon  the  office  of  pastor,  and  that  the  money  was 
collected  during  his  incumbency  of  the  office.  It  is  for  the  unpaid  balance  of 
such  proportionate  share  of  the  $400  that  the  referee  awards  recovery  to  the- 
plaintiff.  We  think  the  recovery  should  be  sustained.  The  statutory  pro- 
vision above  referred  to  relates  only  to  the  fixing  of  the  amounts  of  salary  to- 
be  paid  by  a  church  to  its  pastor,  and  has  been  held  to  be,  in  that  respect,  ex- 
clusive of  every  other  mode  of  accomplishing  that  purpose.  Landent  v.  Meth- 
odist Church,  97  N.  Y.  119.  It  prescribes  no  form  or  mode  of  contract  bo- 
.  tween  a  church  and  its  pastor,  except  in  the  particulars  mentioned.  Religious 
societies,  like  other  corporations,  are  capable  of  binding  themselves  by  con- 
tract, express  or  implied,  to  pay  for  services  rendered,  {Dunn  v.  St.  Andrews 
Churcht  14  Johns.  118;)  and  the  statute  cited  imposes  no  limitation  upon  such 
power,  except  that  it  prescribes  an  exclusive  mode  of  determining  the  amount 
of  compensation  to  be  paid  for  a  particular  class  of  services  contracted  for^ 
The  Case  of  Landers,  supra,  goes  no  farther  than  this  upon  the  question  of 
the  powers  of  religious  societies,  in  general,  to  contract.  That  case  turned 
upon  peculiarities  in  the  constitution  and  discipline  of  the  Methodist  Episco- 
pal Church  which  preclude  the  coutraction  of  any  liability,  in  the  nature  of 
a  debt,  on  the  part  of  a  church  to  its  minister.  It  is  not  suggested  that  any 
such  pecuUaiities  of  constitution  or  discipline  exist  in  the  case  of  the  Bap- 
tist churches;  and  the  finding  of  the  referee  is  fully  sustained  by  the  evidence 
and  the  law  applicable  to  tlie  case,  to  the  effect  that  there  was  a  valid  contract 
between  the  parties  for  the  employment  of  the  services  of  the  plaintiff,  and 
an  express  promise  to  pay  him  therefor.  The  effect  of  the  statute  upon  that 
contract  was  to  leave  the  amount  to  be  paid  undetermined.  It  was  still  a 
contract  upon  which,  with  appropriate  allegations,  and  proof  of  the  value  of 
the  services,  a  recovery  might  probably  have  been  had  on  a  quantum  meruit. 
But  we  think  the  facts  iiere  established  amply  supply  the  element  lacking  itt 
the  contract,  and  warrant  the  conclusion  of  the  referee  in  respect  to  the  amount 
which  tiie  plaintiff  is  entitled  to  recover.  As  we  have  seen,  a  subscription 
was  raised  by  the  defendant  for  the  express  purpose  of  paying  the  plaintiff 
$400,  as  a  portion  of  the  salary  for  the  year.  Upon  this  subscription  the  sum 
of  $295.90  was  actually  received  by  the  defendant.  It  is  not  permitted  to  the 
defendant  to  deny  that  this  money  was  received  by  it  for,  and  is  applicable  to, 
the  purpose  for  which  it  was  subscribed  and  paid.  At  the  rate  contemplated 
by  the  subscription,  the  plaintiff  was  entitled  to  receive  for  the  eight-months 
services  the  sum  of  $266.77.  Of  this  he  has  been  paid  the  sum  of  $161.80*. 
leaving  his  due  the  sum  of  $104.87;  whicli  is  the  amount  for  which  recovery 
was  awarded  by  the  referee,  and  for  which  the  judgment  was  rendered.  There 
is  nothing  in  the  form  of  the  complaint  to  prevent  such  a  recovery.  The  al- 
legation is  not  of  a  contract  fixing  the  amount  of  salary  to  be  paid,  but  only 
that  tlie  defendant  is  indebted  for  services  ''rendered  at  its  special  instance* 
and  request,  and  on  its  express  promise  to  pay  therefor,"  and  such  is  the 
nature  of  the  recovery, — upon  an  express  contract  to  pay  for  services  rendered, 
Jlmited  in  amount  by  the  amount  of  money  actually  received  by  the  defendant 
applicable  to  such  payment.  The  judgment  should  be  affirmed,  with  costo.- 
All  concur. 
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Hayb  t).  Moody. 
{City  Court  of  New  York,  General  Term,    October  96, 1888.) 

1.  LANi>ix)in>  AND  Tenant— LEASBfr— Principal  and  Agbnt— Attorney  in  Fact. 

Where  the  owner's  attomev  in  fact  executes  a  lease  in  which  he  namee  himself  as 
lessor,  the  words  "^ attorney,  "etc.,  appended  to  his  signature,  are  merely  descripHo 
'persi/nce;  and,  the  tenant  having  held  over  after  the  expiration  of  the  lease,  the 
owner  may  maintain  an  action  for  the  rent  as  the  lessor's  assignee. 

8.  8a VE — Holding  Over — Liability  for  Rent. 

Where  the  tenant,  under  a  lease  for  one  year,  which  provides  for  a  renewal,  holds 
over  after  its  expiration,  and  pays  rent  for  the  succeeding  month,  an  agreement  to 
continue  the  lease  for  another  year  will  be  implied,  though  the  tenant  nad  refused 
to  renew  it. 

8.  Same— Action  for  Rent— Defects  in  Premises. 

Where  a  lessee  for  one  year  renews  his  lease  by  holding  over,  and  then  abandons 
the  premises,  he  is  estopped  to  deny  that  the  drainage  was  in  good  condition  when 
he  entered,  as  guarantied  by  the  lease;  nor  is  he  released  from  payment  of  rent  by 
Laws  N.  Y.  1860,  c.  945,  exempting  lessees  from  liability  where  the  premises  become 
untenantable  without  their  fault,— the  defect  having  existed  when  the  term  for 
which  rent  is  claimed  commenced. 

4.  Sale— Covenants— Waivbr, 

Defendant  cannot  set  up  a  counter-claim  on  the  warranty  in  the  lease,  since  all 
objections  to  the  premises  were  waived  by  the  holding  over. 

5.  Same- Duty  to  Repair. 

Where  the  lessee  covenants  to  return  the  premises  in  good  repair,  he  cannot  re- 
quire the  lessor  to  make  any  repairs. 

6.  Bamb—Evidbnob— Making  Repairs  after  Abandonment. 

In  an  action  for  rent,  where  defendant  has  abandoned  the  premises,  alleging  that 
they  were  untenantable  because  of  defective  drainage,  evidence  that  plaintiff  re- 
paired the  drainage  alter  the  vacation  is  incompetent;  there  being  no  question  of 
negligence,  and  the  evidence  not  establishing  an  accepted  surrender. 

7.  Appeal— Revibw— Discretion  of  Trial  Court. 

Under  Code  Civil  Proc  N.  Y.  §  1187.  authorizing  the  submission  of  facts  specially 
to  the  jury,  such  submission  is  within  the  discretion  of  the  court,  and  not  review- 
able. 

Appeal  from  trial  term. 

Action  by  Cornelia  G.  Hays  against  Horace  Moody  for  rent  due.  Verdict 
directed  for  plaintiff,  and  from  a  judgment  entered  thereon  defendant  appeals. 
Laws  N.  Y.  1860,  c.  S45,  referred  to  in  the  opinion,  provides  that  the  lessee 
of  any  building  which  shall,  without  fault  on  their  part,  become  untenantable, 
shall  not  be  liable  for  rent  after  such  time. 

Argued  before  ^Nbhrb  as,  McGown,  and  Pitshke,  J  J. 

Edward  B,  Hill,  for  appellant.     Carlisle  Nortoood^  Jr.,  tor  respondent.   . 

PiTSHEE,  J.  This  action  was  for  rent  of  a  dwelling-house  in  Yonkers,  for 
11  months,  commencing  June  1, 1887,  sued  in  11  different  counts;  a  lease  un- 
der seal  of  th^  plaintiff's  assignor  and  the  defendant  having  first  been  made 
for  one  year  from  May  1,  1886,  to  May  1,  1887,  under  which  the  defendant 
went  into  possession;  and  he  continuously  remained  in  possession  of  the  prem- 
ises until  some  time  in  August,  1887,  when  he  vacated  possession.  Defend- 
ant paid  the  accruing  rent  during  said  first  year,  and  also  that  for  May.  1887; 
and  the  suit  was  brought  for  the  rent  for  the  premises  subsequent  to  the  said 
month  of  May,  1887.  ^Defendant,  on  the  contrary,  denied  he  held  over  the 
occupancy  after  May  1,*  1887,  under  a  continuation  of  the  former  lease.  The 
defendant  also  put  in  a  counter-claim,  based  on  an  alleged  warranty  that  the 
plumbing  and  sewer  connections  of  the  premises  were  in  good  order;  and  aver- 
ring he  continued  in  possession  relying  thereon,  and  by  the  bad  construction 
and  condition  of  such  plumbing  and  connections  this  defendant  suffered  loss 
and  damage.  This  counter-claim  was  controverted  by  the  plaintiff.  A  ver- 
dict was  directed  for  plaintiff,  under  the  defendant's  exception,  and  an  appli- 
cation for  a  new  trial  was  denied  by  the  court  below. 

The  lessor  in  1886.  though  only  "attorney  in  fact"  for  the  owner,  (thisplain- 
v.2n.  Y.8.no.  15 — 25 
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tiff,)  made  the  lease  in  form  as  a  principal,  and  he  was  individually  bound  to 
the  lessee  by  all  the  obligations  of  the  sealed  lease  mentioned;  the  execution 
whereof,  and  defendant's  entry  into  possession  thereunder,  are  expressly  ad- 
mitted on  the  record.  Quyon.y.  Lewis,  7  Wend.  26,  30;  Stone  v.  Wood,  7  Cow. 
453.  Such  lessor  did  not  in  that  lease  purport  to  demise  as  attorney  for  the 
owner,  but  the  words  "attorney,"  etc.,  are  only  descriptio  persona,  and  all 
the  covenants  of  defendant  therein  were  with  and  to  John  C.  Hays,  said  les- 
sor. The  "attorney"  was  the  contracting  party  with  said  lessee.  The  case, 
hence,  did  not  bind  the  owner  of  said  premises.  Kierated  v.  Railroad  Co.,  69 
N.  Y.  343.  Plaintiff,  therefore,  properly  maintained  this  action  as  the  lessor's 
assignee,  on  an  alleged  holding  over  and  occupancy  on  defendant's  part  of  the 
premises  after  the  expiration  of  said  original  term,  coupled  with  a  payment  of 
the  rent  for  the  next  following  month,  (May,  1887;)  and  tlie  letter  of  defend- 
ant in  evidence  admitted  such  occupancy  as  a  "tenant"  up  to  July  22,  1887, 
at  least.  Where  a  tenant  so  holds  over  after  a  preceding  term,  the  law  implies 
an  agreement,  between  the  owner  and  such  holding-over  occupant,  to  hold  for 
another  year  upon  the  terms  of  the  previous  letting;  and  this  will  be  so  in  the 
face  of  such  tenant's  refusal  to  renew  the  lease.  Schuyler  v.  Smith,  51  N.  Y. 
309.  The  Jejise  in  evidence  provided  for  a  renewal  thereof,  and  defendant's 
subsequent  continuance  in  possession  was  under  the  owner  as  landlord  by  op- 
eration of  law.  There  wi^s  no  valid  contradictory  evidence.  The  question 
was  one  of  law. 

The  fact  that  the  premises  were  untenantable  or  unfit  for  occupation  was. 
at  common  law,  no  defense  to  an  action  for  the  rent,  where  the  lessee  cove- 
nanted to  p!iy  rent,  or  was  in  possession  as  occupying  tenant  of  the  premises. 
Under  the  statute  of  1860,  (c.  345,)  modifying  this  rule  of  law.  it  is  a  prereq- 
uisite that  the  tenant  has  abandoned  the  premises,  and  no  longer  holds  them 
as  occupant  in  any  manner;  and  said  statute  applies  only  in  Citse  the  building 
became  untenantable  from  a  cause  not  existing  till  after  such  tenant  com- 
menced his  "term"  of  tenancy  embracing  the  rent  sued  fOK.  Bloomer  y.  Mer- 
rill, 1  Daly,  485.  The  guaranty  in  the  preceding  sealed  lease,  if  any  there 
was,  related  to  the  then  state  of  the  premises  at  the  making  of  such  preceding 
lease;  and  was,  furthermore,  not  the  plaintiff's  guaranty,  but  that  of  John  C. 
Hays  individually.  The  alleged  parol  agreement,  subsequent  to  the  making 
of  said  lease  for  the  first  term,  to  have  said  premises  again  only  conditionally 
upon  an  alteration  of  the  drainage  arrangements,  was  with  the  lessor's  agent; 
and  no  authority  in  such  agent  to  make  any  such  agreement  was  shown  on 
the  trial  so  as  to  bind  the  present  plaintiff.  There  whs,  besides,  no  relationof 
agent  and  principal  between  "Guerineau  and  Drake,  and  Cornelia  G.  Hays," 
plaintiff  herein.  The  agents  were  to  communicate  with  Mr.  Hays,  who  was 
not  the  "owner,"  to  make  any  disposition  of  tlie  premises  for  the  succeeding 
year.  Notwithstanding  that  no  changes  were  made  In  the  sewer  or  drainage 
connections,  the  defendant  stayed  in  the  house  as  an  occupying  tenant,  after 
May  1, 1887 ;  and  he  cannot  destroy  now  the  characterization  he  thereby  placed 
on  the  state  and  condition  of  the  premises  as  regards  their  tenantableness,  nor 
can  he  controvert  the  legal  effect  of  such  holding  over,  that  the  "owner"  may 
elect  to  treat  him  as  a  "tenant"  for  a  year,  liable  for  the  rent  accordingly,,  in- 
stead of  as  a  "trespasser."  Not  having  been  expelled  from  the  premises,  nor 
having  abandoned  the  same,  the  tenant  cannot  insist  on  a  constructive  evic- 
tion, or  claim  damages  against  this  plaintiff,  neither  with  respect  to  the  hold- 
ing under  the  sealed  lease,  nor  as  regards  the  new  term  for  another  year  un- 
der the  "owner,"  created  by  operation  of  law.  Edtoards  v  Candy,  14  Hun, 
596, 598.  The  supposed  actual  surrender  was  not  accepted,  and  is  insufficient. 
Long  V.  Stafford,  103  N,  Y.  283,  8  N.  E.  Rep.  522.  The  landlord  is  no  in- 
surer of  the  "tenantableness"  of  the  house  demised.  A  tenant,  taking  prem- 
ises either  originally  or  on  a  renewal,  must  look  and  judge  for  himself.  The 
rule  is,  caveat  emptor.    Chapptll  y.  Gregory^  34  Beav.  253;  Erskine  v.  Ad- 
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eane,  6  MoakrHng.  R.  694,  598;  Cletes  v.  Willougkhy,  7  Hill,  86;  ITar^  v 
Windsor,  12  Mees.  &  W.  68;  Keates  v.  Cadogan,  10  G.  B.  691;  Roh^tson  v. 
TYtjT  Co.,  46  Lhw  T.  (N.  S.)  146.  The  landlord  is  not  impliedly  lM>und  to 
keep  the  demised  dwelling-house  in  repair  as  let  unto  defendant,  or  to  Improve 
the  same,  but  *a  direct  covenant  so  to  do  it  necessary  to  bold  such  landlord 
(either  Mr.  Hays,  or»  since  the  term  of  former  lease,  the  plaintiff)  to  damiages 
for  any  inlurious  consequences.  Witty  v.  Matthev^a,  52  N.  Y.  514;  Murray 
V.  Maee,  8  Ir.  C.  K  400,  401;  Post  v.  Velter,  2  E.  D.  Smith,  248;  Mullen  v. 
Rainear,  45  N.  J.  ^.aw.  520,  523;  Reg.^.  Bw^knalh  2  Ld.  Raym.  804;  Tay^ 
Jot  v.  Whitehead,  2  Doug.  749;  CoUbeck  v.  Qirdlers  Co.,  1  Q.  B.  Div.  234. 
Says  Lord  Mansfieu)*  in  Taylor  v.  Whitehead:  "Tlie  common  law  is,  he 
who  has  the  use  of  a  thing  oujrlit  to  repair  it."  Mere  omission  to  abate  the 
objectionable  state  of  things,  though  a  nuiaance,  where  tenant  has  the  posses- 
sion, is  insufficient  to  render  the  landlord  responsible  to  the  tenant.  Wemlich 
V.  McCotter,  87  N.  Y.  127;  i/o«?ard  v.  Doo'ittle,  3  Duer.  464, 474,  476.  The 
plaintiff  was  not  in  any  way  liable  to  defendant  for  a  bad  state  of  drainage- 
pipes  of  the  house  in  question.  Coddington  v.  Dimham,  3  Jones  &  S.  412; 
Loupe  V.  Wood,  51  C^.  586;  IfHty  v.  Hedges,  9  Q.  B.  Div.  80;  Gott  v.  Qandy, 
2  £1.  &  Bl.  847.  *' Fraud  apart,  there  is  no  law  against  letting  a  tumble-down 
Jiouse;  and  the  law  of  easements  (given  for  value  or  otherwise)  is,  the  grantee 
or  holder  of  the  easement  had  to  repair  the  subject  of  the  easement,  with  a 
right  of  entry  so  to  do."  Robbins  v.  Jones,  15  C.  B.  (]J.  S.)  240,  244.  The 
tenant's  remedy  is  therefore  only  on  his  contracts.  Id.  Lessor  is  never  lia- 
ble, (without  an  agreement;)  though  he  have  full  notice  of  the  need  of  repairs. 
Brewster  v.  De  Fremery,  83  Cal.  341,  343,  347.  A  tenant  cannot  complain  that 
the  bnilding  was  not  constructed  differently.  Woods  v.  Cotton  Co,,  134 
Mass.  357.  In  conformity  with  the  foregoing  authorities,  it  was  therefore 
properly  held  in  Chadtoick  v.  Woodward,  13  Abb.  N  C.  441.  as  follows:  ''The 
roof  of  the  house  may  leak,  ilnes  may  smoke,  etc.,  and  no  claim  for  tenaut's 
consequent  ill  health,  or  for  sickness  in  his  family,  is  ever  thought  of;  but  if 
a  pipe  becomes  deranged  or  is  defective,  a  different  rule  is  claimed.  Tenants 
hire  with  a  knowledge  of  the  sewer  connections  existing,  and  may  examine 
them ;  and  these  are  no  more  concealed  than  may  be  said  of  the  inside  brick- 
work and  nearly  every  portion  of  a  substantial  house."  "The  party  hiring 
can  have  as  much  knowledge  as  the  lessor  i  the  pipe  fittings  ar^  no  more  open 
to  the  landlord  then  to  the  house-hunter.''  *' Defects  in  plumbing  are  like  de- 
fects in  flues, — for  which  latter  a  liability  never  exists  on  landlord's  part,  Cin 
the  absence  of  binding  covenant  or  agreement,)  even  if  he  be  aware  thereof." 
And  on  the  appeal  to  the  court  of  common  pleas,  in  same  case,  {ChaduHck  v. 
Woodward,  12  Daly,  399,)  it  was  further  held  that  the  damages  claimed,  for 
that  tenant  and  his  family  were  made  ill  by  bad  sewerage,  besides  injury  to 
him  thereby  in  alleged  loss  of  business,  were  too  remote  on  behalf  of  the  oo- 
cnpying  tenant  for  any  recovery,  even  where  the  landlord  has  covenanted  or 
agreed  to  repair.  Also  see  Mayne,  Dam.  26;  Middlekauffy.  Smith,  1  Md. 
329,  343;  Dorwin  v.  Fotter,  5  Denio.  306,  308;  Anademy  v.  Hackett,  2  Hilt. 
218;  Arnold  v.  Clark,  13  Jones  A  S.  256,  257.  The  landlord  being,  as  above 
remarked,  no  insurer  of  the  tenantableness  of  the  dwelling-house  in  question, 
wholly  demised  to  and  in  the  continuous  possession  of  defendant,  and  the 
landloi*d  being  by  the  demise  or  afterwards  under  no  obligation  to  repair,  and 
hj  implication  of  law  a  new  term  for  another  year  from  May  1, 1887,  having 
then  arisen  in  favor  of  this  plaintiff,  (as  then  "owner"  of  the  premises,)  who 
never  contracted  or  guarantied  concerning  the  premises,  the  defendant  was 
bound  to  actually  leave  and  abandon  the  premises  promptly,  (i.  e„  within  a 
restsonable  time  after  the  occasion,)  for  **  untenantableness, "  in  order  to  make 
out  a  defense  against  further  rent.  This  was,  however,  a  case  of  a  bad  construc- 
tion of  the  house  as  taken,  and  not  one  where  the  premises  became  untenant* 
able  after  the  letting  by  a  subsequent  cause.    Under  Francke  v.  Youmans,  17 
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Wkly.  Dig.  252;  CmoU  v.  Goodwin,  9  Car.  So  P.  878;  Thomaa  v.  KeUon,  69 
N.  Y.  121, — the  act  of  1860  did,  therefore,  not  apply  herein.  Hence  the 
tenant  had  the  premises  at  his  hazard,  and  therefore  must  pay  all  the  rent. 
There  was  no  undertaking  on  the  landlord's  part  to  repair. 

The  defendant's  possession  was  expressly  coupled  with  the  reqalrement,  in 
the  lease  under  which  he  entered,  to  surrender  by  May  1,  1887,  the  premises 
in  as  good  state  and  condition  as  they  were  in  at  the  commencement  of  the 
term  then  ending,  reasonable  use  and  wear  thereof  and  dapiages  by  the  ele- 
ments excepted.  He  could,' not,  hence,  call  on  the  landlord  to  make  any  re* 
pairs.  Ordinarily,  when  a  landlord  violates  his  covenant  or  express  agreement 
to  repair,  the  tenant  can  do  so  and  charge  the  landlord  with  the  cost,  or  he 
(such  tenant)  may  also  recover  in  a  suit  special  damages  from  the  loss  of  the 
"use**  of  that  portion  of  the  demise  which  the  landlord's  failure  to  make  the 
agreed  repairs  prevented  him  from  enjoying;  but  such  tenant  must  do  trifling 
repairs  at  once  himself.  Myers  v.  Bui-na,  36  N.  Y.  273;  Cook  v.  Soule,  56 
N.  Y.  420.  As  above  already  alluded  to,  the  landlord,  however,  can  never  be 
made  to  answer,  beyoiid  that,  for  remote  consequential  damages.  The  ex- 
ceptions taken  below  have,  respectively,  no  merit. 

It  should  be  here  added  that  it  was  immaterial  whether  repairs  were,  in  fact, 
made,  or  defendant's  complaints  remedied,  subsequent  to  his  vacation  of  the 
premises.  The  voluntary  making  of  such  repairs,  or  remedying  of  the  things 
complained  of,  woula  not  be  competent  evidence  to  vary  the  legal  relations  of 
the  parties,  as  established  on  the  trial  and  above  set  forth.  There  was  no  ques- 
tion of  negligence  in  the  case.  Negligence  consists  in  the  commission  of  some 
lawful  act  in  a  careless  manner,  or  in  the  omission  to  perform  some  legal  duty. 
Nicholson  V.  Railroad  Co.,  41  N,  Y  529, 533.  To  make  out  a  liability  for  de- 
fects resulted,  or  defective  construction,  on  the  ground  of  "negligence, "there 
must  be  either  a  violation  of  "some  contract,"  or  of  a  duty,  or  the  relation  of 
"master  and  servant**  must  exist.  Mayor  v.  Ciinliff,  2  N.  Y.  173;  King  v. 
Railroad  Co.,  66  N.  Y.  184, 185.  Land-owners  or  landlords,  as  such,  cannot  be 
deemed  negligent  if  guilty  of  mere  "non-feasance"  and  no  more.  8otUheoU 
V.  Stanley,  1  Hurl.  &  N.  246;  and  see  Terry  y.  Railroad  Co.,  22  Barb.  574. 
The  proofs,  as  above  already  mentioned,  did  not  establish  any  accepted  sur- 
render during  the  new  term  from  May  1, 1887,  to  May  1, 1888,  on  May  1, 1887, 
arisen  by  "operation  of  law."  Long  v.  Stafford,  103  N.  Y.  274,  283,  8  N.  E. 
Rep.  522.  The  tenant  consequently  continued  liable  for  the  whole  rent  of  that 
last  term.  There  was  therefore  nothing  adduced  requiring  a  submission  of 
the  case  to  the  jury. 

As  regards  the  counter-claim  as  an  alleged  atflrmative  cause  of  cross-action 
in  defendant's  favor,  it  suffices  to  say  that  the  "guaranty"  in  the  original 
lease  expressly  related  only  to  the  then  condition  of  the  plumbing  and  sewer 
connection  of  the  house  at  the  delivery  of  said  lease;  and  even  that  is  imma- 
terial herein,  because  such  lease  was  not  shown  to  be  binding  on  Cornelia  G. 
Hays,  the  "owner,"  of  whom  subsequently  the  defendant  became  a  tenant  for 
anew  term  simply  by  "operation  of  law,  without  any  agreements."  The  old 
term,  under  the  former  lease,  has  been  all  paid  up,  thereby  waiving  any  ob- 
jection to  the  premises.  The  condition  of  the  premises  before  May  1, 1887,  is 
thus  out  of  the  case;  and  as  to  the  new  term,  the  "owner"  (this  plaintiff)  never 
guarantied  nor  any  way  obligated  herself  with  respect  thereto.  Apart  from 
an  express  contract  on  plaintiff's  part  (absent  herein)  the  counter-claim  was 
not  maintainable  in  this  action  as  a  cross-claim  in  tort;  a  tort  cause,  if  existing 
against  the  landlord  for  eviction  or  constructive  eviction,  not  being  the  subject 
of  a  counter-claim  in  a  suit  for  rent.  Boreel  v.  Latoton,  90  N.  Y.  293,  297; 
People  V.  Dennison,  84  N.  Y.  280.  Consequently  the  counter-claim  was  not 
established,  nor  proper  to  go  to  the  jury. 

The  defendant  asked  to  go  to  the  jury  on  several  specified  qnestions  for  de- 
termination, which  was  refused*    This  is  no  error  of  law,  as  the  submission 
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of  facts  Bpecially  to  the  jury  is  a  matter  entirely  within  the  discretion  of  the 
trial  court.  Code  Civil  Froc.  §  1187  The  evidence  so  strongly  preponderated 
in  the  plaintiffs  favor  that  any  verdict  for  defendant  would  be  set  aside,  as 
undoubtedly  against  the  weight  of  evidence  and  improper;  and  therefore  it 
was  the  province  of  the  court  to  direct  a  verdict  for  plaintiff  herein.  This  is 
the  Unw  in  this  state.  New  York  court  of  appeals,  Dwight  v.  Insurance  Co., 
S  N.  E.  Rep.  654.  The  exceptions  below*  as  to  admission  or  rejection  of  evi- 
dence offered,  demand  no  special  consideration.  The  verdict  was  properly  di- 
rected fur  the  plaintiff.  The  judgment  appealed  from  must  therefore  be  af- 
firmed, with  oosts. 


.  Levene  et  aL  v.  Babitte. 

(City  C(mrt  of  New  York,  Trial  Term.    October  19, 1888.) 

Sali— Action  for  Pricb— Entire  Contract—Part  Performance. 

Plaintiffs  agreed  to  &eU  to  defendant  1,000  dozen  handkerchiefs,  but  failed  to  de- 
liver the  entire  lot,  owing  to  a  mistake  as  'to  the  number  the^  had  on  hand.  De- 
fendant refused  to  pay  until  delivery  of  the  whole  lot,  and  plaintifls  then  promised 
to  complete  the  delivery  in  two  weeks,  but  this  was  never  done.  Held,  that  an  ac- 
tion would  not  lie  for  the  price  of  the  goods  delivered,  though  there  was  no  offer  to 
return,  no  waiver  or  modification  of  the  contract  having  b^n  shown. 

Motion  for  new  trial  on  the  minutes. 

Action  by  Harry  Levene  and  others  against  John  M.'  Babitte  for  the  con- 
tract price  of  certain  handkerchiefs  sold  and  delivered.  A  verdict  was  di- 
rected for  plaintiffs,  and  respondent  moved  for  a  new  trial  on  the  minutes. 

Freeman  d  Greency  for  plain tiifs.     McQuire  dt  Kuhn,  for  respondent. 

Nehrbas,  J.  The  defendant  claimed  and  was  accorded  the  affirmative  of 
the  issues  to  be  tried.  The  defendant  testified  that  in  August,  1885,  plaintiffs 
agreed  to  sell  and  deliver  to  him  1,000  dozen  handkerchiefs  of  a  peculiar  kind 
at  30  cents  per  dozen,  spot  cash, — that  is,  to  be  paid  for  on  delivery.'  A  por- 
tion of  the  handkerchiefs  were  delivered,  and  as  to  the  balance  plaintiffs 
elaimed  they  could  deliver  no  more,  having  made  a  mistake  as  to  the  number 
they  had  on  hand.  Defendant  refusing  to  pay  for  the  goods  delivered  unless 
the  entire  1.000  dozen  were  forthcoming,  phiintiffs  promised  that  they  would 
complete  the  delivery  in  about  two  weeks,  when  they  expected  to  receive  more 
of  the  same  Icind.  The  balance  never  was  delivered.  This  action  is  brought 
for  the  portion  delivered.  Upon  these  facts  judgment  was  directed  for  the 
plaintiff.  The  contract  between  the  parties  was  an  entire  one  for  the  deliv- 
ery of  a  thousand  dozen,  and  until  it  is  completed  no  action  lies  against  the 
defendant.  Baker  v.  Higgina,  21  N  Y.  397;  2  Pars.  Cont.  pt.  2.  c.  1,  §  4; 
White  V.  Hewitt,  1  E,  D.  Smith,  395.  No  waiver  of  the  terms  of  the  con- 
tract by  the  defendant  was  shown,  nor  any  modification  thereof.  Hence,  the 
direction  in  plaintiffs'  favor  was  error.  It  is  true,  the  defendant  neither 
offered  to  return  nor  actually  returned  the  portion  of  the  goods  delivered. 
But  this  was  the  plaintiffs'  own  fault,  for  they  assured  him  they  would  be  in 
a  position  to  deliver  the  balance  in  a  few  weelcs,  and  thus  gave  defendant  the 
right  to  retain  the  goods  delivered.  The  cases  cit^d  by  the  learned  counsel 
for  plaintiffs  do  not,  in  my  judgment,  apply  to  this  case.  It  follows  that  the 
verdict  directed  must  be  set  aside  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 


DuRANT  et  aL  t).  East  Rivbr  Electric  Light  Co. 
(City  Court  of  New  York^  General  Term.    September  29, 1888.) 
Pleading — Certainty. 

In  an  action  for  personal  pronerty  in  a  building  which  has  been  leased  by  defend- 
ant, an  answer  alleging  that  defendant  is  entitled  to  possession  of  the  chattels 
named  In  the  complaint,  under  the  lease,  and  giving  its  date  and  the  parties  thereto, 
is  Bufftcientlv  definite  and  certain. 
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Appeal  from  special  term ;  Pitshke,  Justice. 

Action  by  Frederick  C.  Durant  and  others  a^inst  the  East  River  Electrie 
Light  Company  for  certain  chattels  alleged  to  be  in  premises  leased  by  and  in 
possession  of  defendant.  The  complaint  alleges  that  defendant  is  a  domestic 
corporation;  that  plaintiffs  were,  at  the  time  of  the  commencement  of  the  ac- 
tion, the  owners  and  entitled  to  the  possession  of  certain  chattels,  (machinery, 
particularly  specified  and  therein  described;)  that  said  chattels  were  at  the 
time  of  the  commencement  of  this  action  in  the  premises  No.  421  East 
Twenty-fourth  street,  New  York  city,  which  said  premises  were  heretofore 
leased  by  the  Durant  Land  Improvement  Company,  the  grantee  of  the  plaia- 
tiffs  herein,  to  the  defendant  herein;  that  by  the  terms  of  said  lease  certain 
machinery  in  the  said  premises,  at  the  time  of  the  execution  and  delivery  of 
said  lease,  to-wit,  on  the  4th  day  of  January,  1888.  was  also  leased  to  this  de- 
fendant; tliat  defendant  took  possession  of  the  said  premises  under  said  lease, 
in  wliicli  said  premises  the  chattels  above  described  at  that  time  were;  that 
the  cliattels  above  described  were  not,  nor  were  any  of  them,  included  in  the 
lease  of  said  machinery  to  this  defendant,  but  were  at  that  time,  and  have 
ever  since  continued  to  be,  the  property  of  the  plaintiffs;  that  said  chattels 
are  now  the  property  of  the  plaintiffs,  and, that  plaintiffs  are  entitled  to  the 
immediate  possession  thereof;  that  the  defendant  unjustly  detains  the  same, 
after  demand  made,  etc.  Defendant  in  his  answer  alleges  that  he  is  entitled 
to  the  possession  of  the  chattels  named  in  the  complaint  under  and  by  virtue 
of  a  certain  lease,  made  between  the  plaintiffs  and  the  defendant,  and  dated 
the  4th  day  of  January,  1888,  wliereby  the  premises  known,  etc.,  as  Nos.  421, 
423,425. 427,429,  and  481  East  Twenty-Fourth  ^treet.  and  Nos.  428,  430,  432, 
and  434  East  Twenty-Fifth  street,  in  said  city  of  New  York,  were  leased  to 
the  defendant,  together  with  certain  machinery  therein.  A  motion  was  there- 
upon made  by  plaintiffs'  attorney  that  defendant  be  required  to  plead  spe- 
cifically to  each  allegation  of  the  complaint;  and  that  defendant  be  required  to 
state  in  his  answer  what  machinery  it  claims  was  leased  by  the  plaintiffs 
herein,  to-wit,  as  alleged  in  paragraph  3  of  the  said  answer,  and  whether  the 
machinery  replevied  by  the  plaintiffs  was  part  of  the  machinery  claimed  by 
the  defendant  to  be  leased  to  it;  and  "that  it  be  required  to  set  forth  under 
what  provisions  of  the  lease  referred  to  in  tlie  said  answer  the  machinery  re- 
plevied in  the  action  was  leased  to  it."  Upon  the  hearing  said  motion  an 
order  was  made  directing  defendant  to  amend  its  answer  by  inserting  the 
date,  place,  book,  and  page  of  the  record  of  the  lease  therein  mentioned,  and 
how  it  is  entitled  to  possession.    Defendant  appeals. 

Argued  before  McGowN  and  Nehrbas,  JJ. 

Wm.  H.  Kelly t  for  appellant.    Kelly ^  Tucker  cfe  Henderson,  for  respondents. 

McGowN,  J.,  (after  stating  the  facts,)  It  does  not  appear  from  the  plead- 
ings herein  that  the  lease  referred  to  in  the  third  paragraph  of  the  answer 
has  ever  been  recorded.  The  answer  discloses  the  date  of  the  lease,  (January 
4,  1888;)  the  parties  thereto,  (the  plaintiffs  and  defendant  herein;)  the  prem* 
ises  leased;  and  the  chatt^s  claimed  under  said  lease,  viz.,  the  chattels  named 
in  the  complaint.  Ample  provision  is  made  in  the  Code  for  an  inspection, 
and  a  copy  of  the  lease,  if  required  by  the  plaintiff,  (Code  Civil  Proc.  §  808;) 
and  also  for  its  production  upon  the  trial.  The  claim  of  the  defendant  ia  set 
forth  in  his  answer  with  sufficient  dedniteness  to  enable  the  plaintiff  to  pre- 
pare for  trial.  A  party  cannot  obtain  his  opponent's  evidence  by  a  motion  to 
make  his  pleading  more  definite  and  certain,  but,  if  entitled  to,  must  seek  it 
either  under  the  provision  of  the  Code,  permitting  an  examination  of  tlie 
party  before  trial,  or  requiring  the  service  of  a  bill  of  particulars.  Agnew  v. 
Railroad  Co,,  13  Civ.  Proc.  B.  25.  A  bill  of  particulars  is  the  appropriate 
remedy  where  the  party  seeks  to  be  fully  apprised  of  the  particulars  or  cir- 
cumstances of  time  and  place  of  the  matters  set  forth  in  his  opponent's  plead- 
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ings. '  Tilton  v.  BeecTier,  59  N.  Y.  176.  An  oi'der  requiring  a  complaint  to 
be  made  more  definite  and  certain  may  involve  a  substantial  rigiit,  and  if  so 
is  appealable.  Brownell  v.  Bank,  13  Wltly.  Dig.  371.  The  order  appealed 
from  must  be  reversed,  witli  costs. 

Nehrbas,  J.,  concurring. 


Bush  et  al.  v.  Abrahams  et  al. 

(City  Court  of  New  Fork,  General  Term.    September  l»,  1888.) 

Actions— CoN30i.iDATioN—-CouiiT8—Juiii8i)icTiONAi.  Amount. 

Code  Civil  Proc,  ^  815,  relating  to  the  iurisdictioa  of  the  city  court  of  New  York, 
does*  not  restrict  jurisdiction  as  to  the  amount  claimed,  but  section  316  declares  that 
the  sum  for  which  judgment  is  rendered  cannot  exceed  f2,000.  Under  section  817, 
allowing  the  consolidation  of  actions,  helil,  that  the  court  may  order  the  consolida- 
tion of  several  actions,  each  of  which  is  for  less  than  13,000,  though  the  agwn^egate 
amount  exceeds  that  sum,  espedaUy  where  defendants  waive  by  stipulauon  any 
irregularity  by  reason  thereof. 

Appeal  from  special  term. 

A  motion  was  made  by  the  defendants  to  consolidate  five  actions  pending 
in  this  court  between  the  same  parties,  all  upon  promissory  notes,  the  claims 
aggregating  about  85,500.  The  sum  sued  for  in  each  action  is  less  than 
S2.000.  The  motion  was  dented  upon  the  ground  that  the  statute  has  fixed 
the  limit  of  jurisdiction  of  tiiis  court  and  the  parties  may  not  enlarge  it  by  con- 
sent. The  defendants  have  consented  in  writing  that  they  will  not  raise  any 
objection  if  such  consolidation  is  ordered  to  any  judgment  herein  which  the 
plaintiffs  may  recover,  provided  the  sum  exceeds  the  sum  of  $2,000,  and  will 
not  take  any  advantage  of  that  point.    Defendants  appeal. 

Argued  before  Nbhkbab,  McGown,  and  Pitshke,  JJ 

Hortoitz  &  Hershfleld,  ( Wales  F,  8everanoe,  of  counsel,)  for  appellants. 
Lffuis  Letpt  (Samuel  J.  Crooks,  of  counsel,}  for  respondents. 

Xbhrbas,  J.,  (after  stating  the  facts  as  above. )  Section  315  of  the  Code,  re- 
lating to  the  jurisdiction  of  this  court,  is  general  in  its  provisions  and  does 
not  limit  this  court  in  its  jurisdiction  of  the  subjeot-matter  as  to  the  amount 
claimed.  Section  316,  however,  provides  that:  "In  an  action  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only,  the  sum  for  which 
judgment  is  rendered  in  favor.of  the  plaintiff  cannot  exceed  $2,000,  exclusive 
of  interest  and  costs  as  taxed.  *'  In  the  case  of  Jioofy,  Meyer,  8  Civ.  Proc. 
B.  M,  it  was  held  by  this  court  that  a  claim  for  more  than  $2,000  does  not 
oust  the  court  of  its  jurisdiction,  and  that  a  judgment  entered  for  more  than 
that  amount,  exclusive  of  interest  and  costs,  is  not  thereby  rendered  absolutely 
void,  but  may  be  coiTected  as  an  irregularity,  being  void  merely  as  to  the  ex- 
cess. Section  817  of  the  Code  provides:  **  Wliere  two  or  more  actions  in  favor 
of  the  same  plaintiff,  against  tiie  same  defendant,  for  causes  of  action  which 
may  be  joined^  are  pending  in  the  same  court,  the  court  may,  in  its  discretion, 
by  order, consolidate  any  or  ail  of  them  into  one  action."  The  plaintiffs  con- 
tend that  a  consolidation  of  the  five  actions  would  be  unjust  to  them,  inas- 
much  as  they  would  be  compelled  to  relinquish  $3,500  of  their  claims,  that 
being  the  excess  over  the  sum  of  $2,000  for  which  sum  only  they  would  then 
be  entitled  to  enter  judgment  if  successful  upon  the  tri^I.  If  such  would  be 
the  result  of  the  consolidation,  the  order  appealed  from  would  undoubtedly  be 
right  and  proper,  and  ought  to  be  affirmed.  The  sole  question,  then,  upon 
this  appeal,  is  whetlier  or  not  the  plaintiffs  would  be  prejudiced  by  the  con- 
solidation. In  other  words,  whether,  upon  such  consolidation,  a  judgment 
could  properly  be  entered  by  plaintiffs  for  the  aggregate  of  their  claims  in  the 
five  actions,  notwithstanding  the  limitation  contained  in  section  316  of  the 
Code,  stcpra^ 
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What  is  the  object  of  the  consolidation?  Obvioasly.  to  avoid  the  necessitj 
of  the  trial  of  several  actions  when  a  determination  may  be  reached  in  one, 
and  to  limit  the  plaintiff  to  one  bill  of  costs  thereafter.  Much  time  and  lab<^ 
are  thereby  saved  to  the  court  and  the  litigants.  It  amounts  practically  to  a 
change  in  the  mode  of  trial,  disposing  of  several  cases  on  one  trial.  This  is 
frequently  resorted  to  when  no  order  of  consolidation  has  been  made^  Sev- 
eral actiorfs  are  often,  by  stipulation,  permitted  to  abide  the  result  of  one,  and 
the  disposition  made  of  that  one  disposes  of  all  the  others,  without  h  separate 
trial  of  each.  A  consolidation  produces  essentially  the  same  result,  without 
the  intervention  of  a  stipulation  between  the  parties,  but  by  an  order  of  the 
court.  What  impropriety  can  there  be.  therefore,  in  directing  the  parties  to 
do  what  they  may  accomplish  by  mutual  consent?  True,  they  may  in  that 
case  enter  but  one  judgment  instead  of  several.  But  what. practical  differ- 
ence does  that  make — whether  a  party  have  several  judgments  or  whether  his 
aggregate  claims  are  combined  in  one?  It  seems  to  me  that  the  various  pro- 
visions of  the  Code  should  be  so  construed  that  effect  may  be  given  to  all. 
Those  which  may  seem  to  conflict  should,  if  possible,  be  harmonized,  so  that 
the  obvious  intention  of  the  legislature  may  not  be  thwarted  and  irreconcil- 
able provisions  in  our  methods  of  procedure  may  be  avoided.  Viewed  in  this 
light,  I  think  sections  316  and  817  may  stand  together  and  effect  may  be  given 
to  both.  In  a  single  action  a  judgment  cannot  be  given  for  more  than  $2,000; 
but,  if  several  actions  are  combined  for  the  convenience  of  trial  and  to  avoid 
the  multiplication  of  costs,  why  should  not  the  aggregate  of  the  claims  be  put 
into  one  judgment  instead  of  several?  Suppose  A.  brings  10  suits  against  B. 
on  10  notes  for  $2,000  each.  He  may  lawfully  enter  10  judgments,  each  for 
that  amount.  Was  it  the  intention  of  the  legislature  that  he  should  be  pre- 
cluded from  consolidating  the  actions  and  entering  one  judgment  for  $20,000» 
with  one  bill  of  costs  instead  of  ten?  The  court  evidently  had  jurisdiction  of 
each  of  the  10  suits  for  the  full  amount  claimed,  and,  as  was  said  by  the  court 
of  appeals  in  People  v.  Chapin,  11  N.  £.  Bep.  510,  it  is  a  settled  principle  of 
law  that  where  a  judicial  function  is  conferred  or  power  given,  everything 
necessary  to  make  it  effectual  or  to  attain  the  end  is  implied.  Is  it  logical  to 
say  that  the  court  lost  its  jurisdiction  by  the  mere  formal  act  of  entering  one 
judgment  for  $20,000,  instead  of  ten  judgments  each  for  $2,000  ?  It  has  been 
repeatedly  held  that  when  a  court  once  has  jurisdiction  of  the  person  and  the 
subject  matter  it  cannot  be  divested  of  its  jurisdiction  by  any  acts  of  the  par- 
ties. The  entry  of  judgment  for  more  than  $2,000  can  at  most  be  considered 
an  irregularity.  But,  if  it  be  so  construed,  then  a  limitation  is  placed  upon 
section  817,  so  far  as  this  court  is  concerned,  not  contemplated  by  the  framers 
of  the  Code;  for  in  that  case  the  provision  concerning  consolidations  mi^t  as 
well  not  exist,  and  the  court  might  as  well  include  section  817  among  the 
sections  of  the  Code  inapplicable  to  this  court,  as  enumerated  in  section  3160. 
In  my  opinion,  several  actions  may  be  consolidated  in  this  court,  and  a  single 
judgment  rendered  for  the  aggregate  amount  of  the  several  claims,  provided 
the  sum  sued  for  in  each  action  does  not  exceed  $2,000.  As  before  stated, 
the  most  that  can  be  claimed  is  tliat  a  judgment  entered  after  consolidation 
for  more  than  $2,000  is  an  irregularity  which  may  be  cured  by  amendment  or 
may  be  waived.  The  defendants  have  waived  in  writing  any  irr^ularity 
which  may  occur  in  the  entry  of  a  judgment  for  plaintiffs  for  more  than  $2,000 
as  a  result  of  the  cobsolidation.  As  it  is  not  jurisdictional,  the  waiver  may 
be  considered  to  be  valid.  The  consent,  it  fs  true,  could  not  confer  jurisdic- 
tion, if  the  court  was  without  it  in  the  first  instance.  But  the  court  did  ac- 
quire jhrisdiction  in  the  first  instance,  and  the  power  to  exercise  it  according 
to  the  prescribed  practice  is  plenary  and  is  not  to  be  considered  divested  by 
the  mere  mode  of  its  exercise.  Substance  should  not  be  sacrificed  to  form, 
especially  when  the  form  is  by  stipulation  assented  to.  It  follows  that  the 
court  at  special  term  had  the  power  to  order  the  consolidation  asked  for,  and 
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the  order  appealed  from  is  therefore  reversed,  with  $10  costs  and  disburse- 
ments. As  the  couit  below  has  not  exercised  its  discretion  on  the  motion » it 
will  be  remanded  to  the  special  term  for  soch  action  as  the  special  term  justice 
may  deem  proper. 

FiTSHKE,  J.,  concurs. 

McGowN.  (concurring.)  Justice  Ehrlich  in  his  decision  herein  says: 
"The  statute  has  fixed  the  limit  of  jurisdiction  of  this  court,  and  the  parties 
may  not  enlarge  it  by  consent, "  etc.,  thus  evidently  basing  his  decision  upon 
the  want  of  power  in  the  court.  The  court  having  acquired  jurisdiction  in 
the  five  actions  referred  to  brought  by  the  plaintiffs  against  the  defendants,  I 
think  ample  power  was  conferred  upon  it  by  section  817  of  the  Code  of  Civil 
Procedure, — which  is  expressly  made  applicable  to  all  courts  of  record  by  sub- 
division 6  of  section  3347, — to  consolidate  the  five  actions.  But,  inasmuch 
as  by  section  817  it  is  provided  that  where  two  or  more  actions  in  favor  of  the 
plaintiff  against  the  same  defendant  are  pending  in  the  same  court  the  court 
may  in  its  discretion  by  order  consolidate  any  or  all  of  them;  and  inasmuch 
as  the  court  has  not  exercised  the  discretion  conferred  upon  it  by  the  section 
last  cited,  1  concur  with  Justice  Nehrbas  in  his  opinion  herein,  and  think 
that  the  order  appealed  from  should  be  retersed,  with  $10  costs  and  disburse- 
ments, and  that  tlie  matter  should  be  remanded  to  the  special  term  for  such 
action  as  the  special  term  justice  may  in  the  exercise  of  his  discretion  think 
proper. 


Kraemer  o.'Sieburg. 

{CUy  Court  of  New  Ywh,  General  Term.    September  39, 1888.) 

8AIJIS— When  Title  Pa.s8E8— Pbovincb  of  Jury. 

Plaintiff  and  defendant  entered  into  an  agreement  whereby  defendant  sold  and 
delivered  to  plaintiff  certain  goods,  the  property  to  remain  m  defendant  till  the 
price  was  paid.  Plaintiff,  however,  refused  to  make  the  first  payment  till  he  had 
received  a  bill  of  sale,  claiming  Uiat  he  had  made  an  absolute  purchase,  whereupon 
defendant  delivered  one  to  him.  Held,  that  whether  there  was  an  absolute  or  con- 
ditional sale  was  a  question  of  fact  for  the  jury. 

Appeal  from  trial  term;  Ehrlich,  Justice. 

Action  by  Albert  Xraenier  against  George  Sieburg  for  the  conversion  of 
certain  property,  bar-fixtures,  etc.  The  complaint  alleges,  in  substance,  that 
on  or  about  the  9th  of  March,  1884,  the  plaintiff  was  lawfully  possessed  of 
certain  property,  bar-fixtures,  etc.,  of  the  value  of  $650;  that  in  the  month 
of  March,  1684,  defendant  unlawfully  converted  and  disposed  of  the  same  to 
his  own  use.  Defendant  denies  each  and  every  allegation  of  the  complaint, 
and  sets  up  as  a  separate  defense  that  defendant  and  plaintiff  entered  into  an 
agreement  in  writing,  on  October  29,  1883,  whereby  plaintiff  rented  the  said 
property  from  the  defendant,  and  that  defendant  delivered  the  same  to  the 
plaintiff  at  the  Grand  Central  Theater,  upon  the  condition  that  plaintiff  should 
pay  said  defendant  the  sura  of  ;^50  tlierefor, — $200  cash  at  date  of  agree- 
ment, $150  by  a  two-months  note,  $150  by  a  three-months  note,  and  the  bal- 
ance, $150,  by  a  four-months  note, — all  of  said  notes  bearing  date  November 
279  1883;  that  it  was  further  agreed  that,  upon  the  full  payment  of  the  said 
sum  of  $650,  defendant  would  sell  to  plaintiff  the  said  fixtures,  and  give  a  bill 
of  sale  thereof  to  plaintiff,  but  that  until  tlie  whole  amount  was  paid  the  fixt- 
ures were  to  be  held  by  plaintiff  in  trust  for  defendant;  that  in  case  of  any 
default  in  any  one  of  said  payments,  or  of  any  of  said  notes,  said  agreement 
should,  at  the  option  of  defendant,  be  deemed  annulled,  and  plaintiff  therein 
authorized  defendant  to  enttT  any  premises,  and  secure  the  fixtures,  etc.; 
that  in  pursuance  of  such  agreement  he  delivered  to  plaintiff  said  fixtures, 
and  fully  performed  all  the  conditions  on  his  part,  but  that  the  plaintiff 
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wholly  failed  to  perform  the  conditions,  and  has  neglected  to  pay  any  of  said 
notes;  that  plaintiff  on  or  about  March  18, 1884,  abandoned  said  fixtures,  and 
the  premises  where  the  fixtures  were  contained;  and  that  defendant,  by  reason 
of  such  default,  etc.,  exercised  his  option,  and  declared  said  agreement  to  be 
annulled,  and  repossessed  himself  of  said  fixtures.  Upon  the  trial  the  plain- 
tiff testified,  in  substance,  that  in  October,  18b3,  he  had  a  conversation  with 
defendant  in  which  defendant  agreed  to  sell,  and  plaintiff  agreed  to  buy,  cer- 
tain bar-fixtures  for  $650,  to  be  paid  for  as  follows:  $200  in  cash,  and  the 
balance  in  notes.  That  subsequently  he  met  defendant,  who  had  a  paper 
which  he  wanted  him  to  sign.  That  he  asked  him  if  it  was  all  right.  That 
defendant  answered,  "Yes.'*  That  the  plaintiff  said:  '*All  right,  you  bind 
yourself  to  have  the  fixtures  in  within  a  certain  time;  if  not,  1  don't  want 
them.  I  would  rather  go  get  second-hand  fixtures,  and  have  them  put  in  at 
once."  **He  said:  *A11  right,  1  will  do  just  what  Isay;'  and  1  signed  the 
paper."  The  fixtures  were  delivered.  That  the  paper  plaintiff  signed  was  an 
agreement  on  his  part  to  rent  the  fixtures  from  defendant,  and  that  defend- 
ant would  give  him  a  bill  of  sale  of  the  same,  upon  payment  of  the  whole  sum 
of  $650.  That  plaintiff  refused  to  pay  the  money  and  give  the  notes  until  he 
recei  ved  a  bill  of  sale.  A  day  or  t  wo  after,  defendant's  clerk  called  on  plaintiff 
to  obtain  the  money  and  notes.  That  plaintiff  refused  to  make  the  cash  pay- 
ment of  $200,  and  give  the  notes,  until  he  received  a  bUl  of  sale.  That  the 
said  clerk  then  left  and  returned  with  a  bill  of  sale  for  the  fixtures,  which  he 
delivered  to  plaintiff.  That  plaintiff  thereupon  paid  the  $200  cash,  and  de- 
livered the  notes  to  defendant's  clerk.  Plaintiff  remained  in  posse:>sion  of 
the  fixtures  until  February,  1884.  when  he  was  dispossessed  from  the  prem- 
ises. That  defendant  subsequently  told  him  that  he  had  sold  the  fixtures,  had 
got  his  money,  and  that  was  all  he  cared  about  it.  It  also  appeared  that  the 
notes  given  by  plaintiff  had  not  been  returned.  Defendant  testified,  in  sub- 
stance, that  the  fixtures  were  not  sold  by  him  to  plaintiff,  but  were  only 
rented;  that  he  had  the  agreement  prepared;  that  same  was  signed  by  both 
parties;  that  he  received  the  cash  payment  of  $200,  and  the  notes;  and  tW 
the  firat  note,  which  became  due  in  January,  1884,  was  not  paid,  and  that  he 
sold  the  fixtures  in  August,  1888.  Verdict  and  judgment  for  plaintiff,  and 
motion  for  new  trial  overruled.    Defendant  appeals. 

Argued  before  Neurbas,  McGown,  and  Pitshke,  J  J. 

Habe  dt  Keller,  for  appellant.    Samuel  U,  Randall t  for  respondent. 

McGowN,  J.,  {of ter  stating  the  facts,)  The  only  question  herein  is  as  to 
whether  the  fixtures  in  question  were  actually  sold  by  defendant  to  plaintiff 
by  an  absolute  sale,  or  whether  there  was  a  conditional  sale  only;  the  title 
thereto  to  remain  in  defendant  until  full  payment  of  the  whole  contract  price. 
There  appe^Crs  to  have  been  some  misunderstanding  between  the  parties  on 
this  point.  The  phuutiff  refused  to  make  the  cash  jiayment  of  $200,  and  to 
deliver  the  notes  for  the  balance,  until  he  had  received  from  defendant  the  full 
bill  of  sale  therefor,  which  he  claimed  he  was  entitled  to,  and  demanded  such 
bill  uf  sale,  claiming  that  he  had  made  an  absolute  purchase.  The  defendant 
thereupon  conceded  to  plaintiff's  demand;  and  on  November  5, 1883,  upon  re- 
ceiving from  the  plaintiff  $200  in  cash,  and  $450  in  notes,  delivered  to  him  a 
full  bill  of  sale  thereof.  It  would  seem,  therefore,  that  the  agreement  signed  by 
plaintiff  and  defendant  on  October  29,  1883,  was  by  mutual  consent  waived, 
abandoned,  and  canceled,  and  that  all  misunderstandings  between  the  parties 
as  to  said  agreement  were  arranged ;  that  the  agreement  had  been  ignored  and 
repudiated  by  plaintiff:  and  that  defendant  recognized  the  plaintiff's  right  to 
an  absolute  bill  of  sale,  by  delivering  the  same  to  him,  particularly  as  no  ex- 
planation was  given  by  defendant  in  his  testimony,  and  no  contradiction  on 
the  part  of  the  defendant  of  the  plaintiff's  testimony  on  that  point,  nor  was 
any  testimony  offered  on  the  part  of  the  defendant  to  show  any  want  of  au- 
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thorUy  on  the  part  of  bia  clerk  to  deliver  the  bill  of  sale  to  plaintiff,  or  to  re> 
ceiye  from  him  tlie  8650  in  cash  and  notes.  It  was  simply  a  question  of  fact 
for  the  jury  to  pass  upon  whether  there  was  an  absolute  or  conditional  sale; 
in  doin^  which  they  had  also  to  consider  the  credibility  of  the  plaintiff  and  of 
the  defendant.  The  whole  issue  was  fairly  and  f  uUy  presented  by  the  trial 
justice  to  the  jury,  who  found  in  favor  of  the  plaintiff.  1  do  not  find  that 
any  errora  were  committed  by  the  trial  justice  In  his  rulings,  or  in  his  charge 
to  the  jury.  The  judgment  and  the  oi-der  denying  defendant's  motion  for  a 
new  trial  must  therefore  be  affirmed,  with  co»ts. 

Kehrbas  and  Pitshke,  JJ.,  concurring. 


Kaufman  v,  Keenan. 
{City  Court  of  New  York,  Qeneral  Term,    September  29, 1888.) 

1.  Attornet  and  Client— LiBN—NoTiCB— Judgment— Satisfaction— Vacation. 

Under  N.  Y.  Code  Civil  Proc.  %  66,  giving  an  attorney  a  lien  for  his  services  on  the 
judgment  in  his  clients  favor,  whicn  cannot  be  affected  by  any  settlement  between 
the  parties,  where  the  judgment  is  exclusively  for  costs  and  disbursements  the  rec- 
ord Itself  is  sufficient  notice  of  the  lien ;  and  a  discharge  obtained  by  payment  to  the 
client,  and  not  to  the  attorney,  may  be  set  aside  on  motion.^ 

2.  Judgment — Res  Adjudicata. 

An  order  made  on  an  application  to  vacate  a  satisfaction  of  a  judgment,  holdinsp 
that  the  judgment  is  the  property  of  the  attorney  for  plaintiff  therein,  unappealea 
from,  is  conclusive  uiK>n  that  question. 

Appeal  from  special  term;  Nehrbas,  Justice. 

A  judgment  was  entered  on  the  verdict  of  a  jury,  in  an  action  tried  before 
Chief  Justice  McAdam  and  a  jury,  in  favor  of  David  Kaufman  against  John 
Keenan.  The  defendant  appealed  tathe  general  term  from  said  judgment, 
which  judgment  was  affirmed  on  appeal,  with  costs  to  the  plaintiff,  which  were 
taxed  at  the  sum  of  ^6.84,  and  judgment  entered  thereon,  on  the  4th  day  of 
June,  1883.  On  an  ex  parte  application,  made  by  the  attorney  for  the  defend- 
ant, at  the  chambers  of  tliis  court,  an  order  was  granted,  canceling  said  judg- 
ment for  ;^6.34  costs.  A  motion  was  subsequently  m]|de  by  plaintiff *s  attor- 
ney before  Chief  Justice  McAdam,  and  an  order  granted,  vacating  said  satis- 
faction of  judgment.  On  the  13th  day  of  December,  1887,  a  motion  was  made 
by  defendant's  attorney  before  Chief  Justice  MoAdam  to  set  off  another  judg- 
ment, obtained  by  other  parties  in  another  court,  against  the  judgment  for 
;^6.34»  which  motion  was  denied.  A  motion  was  then  made  by  plaintiff's 
attorney  on  notice  before  Justice  Nehkbas,  on  the  19th  day  of  April,  1888, 
and  an  order  granted  by  said  justice  vacating  and  canceling  the  satisfaction 
piece,  and  discharge  executed  by  the  plaintiff  on  March  23,  1888,  of  the  said 
judgment' for  the  sum  of  i$86.34  entered  in  this  action  on  tiie4th  day  of  June, 
1883,  and  restoring  said  judgment  to  its  full  forced  and  effect,  and  directing 
the  clerk  of  this  couil  to  cancel  the  satisfaction  and  discharge  of  said  judg- 
ment upon  the  docket  of  judgments  in  his  office,  and  furttier  ordering  **that 
only  the  plaintiff's  attorney,  Frederick  Hemming,  or  the  assigne  of  said  at- 
torney, or  duly  authorized  agent,  shall  satisfy  said  judgment/'  The  defend^ 
ant's  attorney  appejils  from  said  order. 

Argued  before  McGown  and  Pitshke,  JJ. 

Joseph  E,  Newburger,  for  appellant.     Frederick  Hemming,  for  respondent. 

McGowN,  J.,  (after  stating  the  facts  as  above,)  The  judgment  for  $86.34 
in  favor  of  the  plaintiff  herein,  and  which  was  satisfied  of  record  on  June  4» 

'Respecting  the  lien  of  an  attorney  on  a  judgment  recovered  by  him  for  his  client,  see 
Caudle  v.  Rice,  (Ga.)  8  S.  E.  Rep.  7,  and  note -Aspln wall  v.  Sabin,  (Neb.)  34  N.  W.  Rep, 
72,  and  note;  JuBtioe  v.  Justice,  (Ind.)  16  N.  E.  Rep.  615. 
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1883,  by  the  said  plaintiff,  was  a  judgment  exclusively  for  the  costs  an4  dis- 
bursements of  the  said  plaintiff  on  appeal  by  defendant,  and  on  affirmance  bj 
the  general  term,  of  tiie  judgment  rendered  herein  on  the  trial  before  Chief 
Justice  McAdam;  and  such  judgment,  being  for  costs  alone,  was  legal  notice 
•of  the  lien  of  the  plaintiff's  attorney  thereon.  CroUy  v.  McKemie,  42  N.  Y. 
&uper.  Ct.  192,  An  attorney  has  a  lien  for  his  services  from  the  commence- 
ment of  an  action,  ♦  ♦  ♦  which  attaches  to  a  verdict  ♦  ♦  ♦  or  judg- 
ment in  his  client's  favor,  ♦  ♦  ♦  and  cannot  be  affected  by  any  settlement 
between  the  parties,  before  or  after  judgment.  Code  Civil  Proc.  §  66.  And  no 
notice  of  lien  on  a  judgment  which  is  exclusively  for  (twts  and  disbursements 
is  required,  as  the  record  itself  is  sufficient  notice  of  lien.  Wright  v.  Fleming, 
10  Wkly.  Dig.  450.  The  record  of  the  judgment  is  notice  to  all  the  patties  to 
the  action  of  the  existence  of  such  lien.  Lesher  v.  Roesaner^  3  Hun,  217. 
And  such  lien  cannot  be  discharged  by  payment  to  any  one  but  the  attorney. 
Marshall  v.  Meech,  51  N.  Y.  143.  Besides,  the  rights  of  the  plaintiff's  attor- 
ney in  the  judgment  for  $86.34,  were  passed  upon  by  Chief  Justice  MgAdam, 
on  December  14,  1887,  in  Kavfman  v.  Keenan,  13  Civ.  Proc.  R.  225,  In  which 
it  was  held  that^'the  judgment  for  costs,  $86.34,  was  owned  by  the  plaintiff's 
attorney.  The  order  made  therein  not  having  been  vacated  or  reversed,  the 
question  of  the  plaintiff's  attorney's  rights  in  said  judgment  is  res  adjudieata. 
The  order  appealed  from  must  therefore  be  affirmed,  with  costs. 

PiTSHKE,  Jm  concurring. 


Merwin  et  al.  v,  Rogers. 
(City  Court  of  New  York,  General  Term,    September  29, 1888.) 

t  JuDGMBKT— By  Default— Rendition  and  Entkt—Dibckbtion  op  Judge. 

Code  Civil  Proc.  N.  T.  §  8126.  providing  that  where  the  summons  and  a  copy  of 
the  verified  complaint  is  served  upon  the  defendant,  **  unless  the  defendant  upon 
the  returu-dav  of  the  summons  nles  a  written  answer,  verified  in  like  manner, 
*  *  *  the  justice  must  render  judgment  in  favor  of  the  plaintiff  for  the  sum 
claimed  in  the  complaint,  with  costs,  without  putting  the  plaintiff  to  any  proof,  ^ 
does  not  make  it  mandatory  upon  the  justice  to  render  such  judgment  upon  the  re- 
turn-day, but  he  may  exercise  bis  discretion  in  adjourning  the  case  for  a  reasona- 
ble time. 

15.  Judge— Liability— Judicial  Discretion. 

A  justice  cannot  be  held  liable  for  acts  done  in  the  exercise  of  his  discretionarv 
judicial  functions,  even  though  he  be  actuated  by  corrupt  motives.  Aflirming  1  N. 
V.  Supp.  211. 

Appeal  from  special  term ;  McAdam,  Chief  Justice. 

The  complaint  herein  alleges,  in  substance,  the  commencement  of  an  action 
in  the  district  court  of  tlie  city  of  New  York  for  the  Tenth  judicial  district, 
by  Samuel  B.  Merwin  and  oUiers,  plaintiffs,  against  one  Jolm  A.  Mapes;  the 
filing  in  the  said  court  on  the  return-day  of  the  summons,  on  January  13, 
1888,  of  the  original  summons,  and  a  veriGed  complaint,  with  proof  of  due 
service  thereof  on  the  defendant;  that  the  case  w»is  regularly  called  on  the 
<2alendar  of  said  court  on  said  return-day,  by  the  defendant,  the  presiding  jus- 
tice of  said  court;  the  appearance  of  the  plaintiffs  by  their  attorney;  that  the 
defendant,  ^apes,  failed  to  appear  in  person,  but  made  default  to  file  a  writ- 
ten answer,  verified  in  like  manner  with  said  complaint;  that  plaintiffs*  attor- 
ney thereupon  demanded  judgment  on  the  verified  complaint  for  the  sum 
claimed  therein,  with  costs,  without  putting  them  to  any  proof;  that  defend- 
ant refused  to  enter  a  judgment  on  said  return-day,  and  adjourned  the  said 
•case  until  January  16,  1888;  that  between  the  said  return-day  of  the  sum- 
mons (January  13, 1888)  and  the  adjourned  day  (January  16, 1888)  an  attach- 
ment was  levied  by  another  creditor  against  Mapes,  and  thereby  obtained  a 
prior  lien  upon,  seized  and  held,  all  the  property  of  the  said  Mapes;  that  on 
the  day  to  which  the  case  was  adjourned  (January  16, 1888)  plaintiffs  appeared 


Digitized  by  VjOOQIC 


City  Ct.  N.  Y.]  MBBWiK  v.  Rogers.  897 

in  said  oourt»  bj  their  said  attorney,  before  said  defendant,  the  presiding  jus- 
tice of  said  court,  and  asked  for  judgment  against  Mapes  on  said  verified  com- 
plaint; and  that  said  justice  thereupon  rendered  judgment  in  favor  of  said 
plaintiffs;  and  that,  by  reason  of  the  refusal  of  said  defendant  to  render  judg- 
ment on  the  retum-diir  of  the  summons,  plaintiffs  have  suffered  the  loss  of 
their  said  debt  against  said  Mapes,  besides  being  put  to  great  expense  in  pro- 
curing a  worthless  Judgment,  to  their  damage  of  $250.  To  which  complaint 
defendant  demarred,  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained,  and  plaintiffs  ap- 
peal. For  opinion  of  the  chief  justice,  see  1  N.  Y.  Sunp.  211. 
'    Ai-gued  before  Nehubas,  MgGown,  and  Fitshke,  J7. 

J.  Home$  HUdreth,  for  appellants.    James  C.  De  la  Mare^  for  respondent. 

McGowN,  J.,  (after  stating  the  facts.)  Section  3126  of  the  Code  of  Civil 
Procedure,  made  applicable  to  the  district  courts  in  the  city  of  New  York  by  sec- 
tion 3207  of  Code,  provides  for  the  service  upon  the  defendant  **  with  the  sum» 
mons,  and  in  like  manner,  a  copy  of  a  written  complaint,  verified,"  etc.,  in  which 
case/*  unless  the  defendant,  upon  the  return-day  of  the  summons,  tiles  a  written 
answer,  verified  in  like  manner,  denying  one  or  more  material  allegations,  or 
generally  each  allegation,  of  the  complaint,  *  *  «  the  justice  must  ren- 
der judgment  in  favor  of  the  plaintiff  for  the  sum  claimed  in  the  complaint^ 
with  costs,  without  putting  the  plaintiff  to  any  proof.''  There  is  no  provis- 
ion in  said  section  requiring  or  making  it  the  duty  of  the  justice  to  render  a 
judgment  on  the  return-day  of  the  summons;  but  only  that  should  the  de- 
fendant fail  to  file  tlve  answer  provided  for  in  said  section  on  the  return- 
day,  in  sueh  case  the  justice  must  render  judgment  "without  putting  plain- 
tiff to  any  proof*'  other  than  the  verified  complaint.  It  clearly  was  not  in- 
tended that  the  justice  in  such  case  should  stop  or  delay  the  other  business  of 
the  court  then  before  him  to  examine  the  plaUitiff's  complaint,  and  proof  of 
service  thereof,  in  order  to  satisfy  himself  at  that  particular  time  as  to  whether 
the  plaintiffs'  complaint  set  forth  a  sufficient  cause  of  action,  and  whether  the 
proof  of  service  was  suilicient  to  confer  upon  him  jurisdiction  of  the  action 
sufficient  to  authorize  him  to  render  a  valid  judgment  therein.  He  was  fully 
authorized,  and  it  was  discretionary  with  him,  to  adjourn  the  examination  of 
the  case  for  such  reasonable  time  as  he  might  deem  necessary,  consistent  with 
his  other  duties  in  said  court,  to  enable  him  to  make  such  examination.  The 
case  was,  in  the  exercise  of  such  discretion,  ad  joumed'to  the  16th  day  of  Jan- 
uary,— a  half  holiday  and  a  Sunday  intervened.  The  case  having  been  thus 
adjourned,  on  the  adjourned  day,  he  still  having  and  exercising  his  jurisdic- 
tion thereof,  the  plaintiffs'  attorney  appeared  before  him,  and  asked  for  judg- 
ment Hgainst  said  Mapes, — thus  recognizing  the  jurisdiction  of  said  justice; 
who  thereupon  rendered  judgment  in  favor  of  said  plaintiffs  for  the  sum 
claimed  in  the  complaint,  without  putting  the  plaintiffs  to  any  proof.  The 
acts  of  the  defendant  in  adjourning  said  case,  and  rendering  the  judgment 
thereon  on  the  adjourned  day,  were  done  in  the  exercise  of  his  judicial  func- 
tions, and  of  a  discretion  conferred  upon  him ;  and  it  does  not  appear  that  he 
exercised  such  discretion  improperly,  and  he  cannot  be  held  liable  for  a  judi- 
cial act,  in  a  matter  within  his  jurisdiction,  even  though  the  act  was  in  excess 
thereof,  and  one  alleged  to  have  been  done  maliciously  or  corruptly.  No  such 
allegation  appears  in  the  complaint.  Lange  v.  Benedict^  73  N.  Y.  12.  Even 
had  the  adjournment  granted  by  the  defendant  been  unwarranted,  such  ad- 
journment was  at  most  an  error  of  judgment  upon  his  part,  for  which  he  can- 
not be  held  liable.  Not  even  had  the  defendant  made  a  mistake  in  the  law, 
nor  for  misconduct  or  corrupt  motives  in  granting  the  adjournment,  can  he 
be  held  liable  when  he  had  jurisdiction  of  the  subject-matter  in  which  he  was 
acting.  Wickware  v.  Bryan,  11  Wend.  546;  Brown  v.  Smith,  24  Barb.  422. 
For  the  reasons  above  stated,  and  also  for  others  stated  in  the  opinion  of  the 
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chief  justice,  the  judgihent  and  order  appealed  from  must  be  affirmed,  with 
costs. 

PiTSHKEi  J.,  {concurring.)  The  justice  sued  herein  had  in  the  action  in 
question  eight  days  to  decide  any  question  of  fact  or|kw  therein,  after  sub- 
mission of  the  case.  Consolidated  Act,  §  1384.  Tiie  vttri6cation  of  the  com- 
plaint is  onl)'  a  substitute  for  the  giving  of  proofs;  but  the  whole  complaint, 
so  before  the  justice  for  adjudication  thereon,  may,  neveitheless,  not  amount 
to  a  cause  of  action,  thougii  all  true;  and  hence  the  justice  must  have  a  rea- 
sonable time  within  the  eight  days  to  examine  into  that  question,  (which  is 
one  of  law,)  as  well^&  to  consider  and  examine  into  the  sufficiency  of  the' 
verification.  The  lapse  of  eight  dajs  will  alone  work  a  *' discontinuance"  of 
the  case.  That  examination  is  necessariiy  the  exercise  of  a  judicial  function. 
The  justice  has  also  power  to  adjourn  the  case  to  a  later  day  than  the  return- 
day,  for  the  purpose  of  enabling  the  defendant  therein  to  plead.  Consolidated 
Act,  §  1846:  also  section  24,  c.  793,  Laws  1857,  still  in  force.  And  he  had 
otherwise  discretionary  authority  to  adjourn,  for  good  grounds  shown,  not 
needful  to  be  now  referred  to.  &of  v.  Vedder,  12  Civ.  Proc.  E.  358,  368. 
The  said  justice  was  not  personally  liable  herein ;  nor  would  he  be  even  for 
failure  to  render  any  judgment  within  the  eight  days.  EvarU  v.  Kiehl,  102 
2^.  Y.  296,  297,  6  N.  £.  Rep.  592.  For  the  foregoing  reasons,  and  those 
further  stated  in  the  opinion  below  of  Chief  Justice  MgAdam,  and  in  that 
<if  Judge  McGowN  on  this  appeal,  the  judgment  must  be  affirmed,  with  costs. 


Strauss  et  ah  v.  Seamon. 
{City  Court  of  New  York,  General  Term.    September  29, 1888.) 

SeT-OFF  and  Ck)UNTER-CLAIM— JUD<MffENT8— ATTORNET  AND  ClHSNT— LlEN. 

Where  a  client,  before  the  rendition  of  a  judgment  in  his  favor  for  oosta,  bii8  as- 
signed all  his  right  and  interest  therein  to  his  attorney,  the  adverse  party  cannot 
have  his  own  judgment  in  the  action  set  ofP  against  such  judgment  for  costs. 

Appeal  from  special  term;  Pitshkb,  Justice. 

A  judgment  was  entered  January  16,  1888,  in  favor  of  Joseph  Strauss  and 
others,  plaintiffs,  and  against  Morris  Seamon,  defendant.  An  attachment 
procured  by  the  plaintiffs  against  the  property  of  the  defendant  was  vacated 
on  appeal  to  the  general  term  of  this  court,  with  costs,  which  were  offset 
against  said  judgment.  Plaintiffs  thereupon  appealed  from  the  order  of  the 
general  term  vacating  the  attachment  to  the  general  term  of  the  court  of  oom- 
mon  pleas,  which  appeal  was  dismissed  with  costs  to  the  defendant  and  re- 
spondent, and  against  the  plaintiffs  and  appellants  on  the  appeal,  and  which 
costs  were  subsequently  taxed  at  the  sum  of  $62.47  on  June  26,  1888.  On 
March  15,  1888,  the  defendant,  by  an  instrument  in  writing,  under  seal,  as- 
signed to  his  attorney  all  his  right,  title,  and  interest  in  and  to  all  costs  that 
might  be  awarded  to  him  on  the  appeal  to  the  court  of  common  pleas,  or  other- 
wise. A  motion  was  made  by  plaintiffs^  attorney  for  an  order  directing  that 
a  part  of  said  judgment  entered  in  favor  of  plaintiffs  be  set  off  against  said 
costs  on  appeal  (11^62.47)  taxed  in  favor  of  tlie  defendant,  and  upon  the  hear- 
ing the  motion  was  denied.    Plaintiffs  appeal. 

Argued  before  N£1irbas  and  McGown,  J  J. 

E.  T,  Krefner,  for  appellants.     S.  F,  Kneeland,  for  respondent. 

McGowN,  J.,  {after  stating  the  facts.)  An  attorney  has  a  lien  for  his 
services  from  the  commencement  of  an  action,  which  attaches  to  a  verdict,  re- 
port, decision,  or  judgment  in  his  client's  favor,  and  in  the  proceeds  thereof, 
in  whosesoever  hands  they  maj  come,  and  cannot  be  affected  by  any  settle- 
ment between  the  parties  before  or  after  a  judgment.    Code,  §  66.    And  do 
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notice  of  iien  on  a  judgment  which  is  exclusively  for  costs  and  disbursements 
is  required,  as  the  record  itself  is  sufficient  notice  of  such  a  lien.  Wright  v. 
Fleming,  10  WJjly.  Dig.  450.  Such  judgment  belongs  to  the  attorney,  and 
will  not  be  set  off.  Oihon  v.  FryatU  2  Sandf .  638;  Stoeet  v.  BarUett,  4  Sandf. 
€61.  The  above  wejie  decided  at  the  general  term  of  the  superior  court.  In 
Marshall  v.  Meech,  51  N.  Y.  143,  Justice  Earl,  in  his  opinion,  says:  "It  has 
long  been  settled  that  an  attorney  has  a  lien  for  his  costs  ^nd  compensation 
upon  the  judgment  recovered  by  him.  *  *  •  To  the  amount  of  such  lien 
the  attorney  is  to  be  deemed  an  equitable  assignee  of  the  judgment.  To  the 
extent  of  the  taxed  costs  entered  in  the  judguient  the  judgment  itaelf  is  legal 
notice  of  the  lien,  and  this  lien  cannot  be  discharged  by  payment  to  any  one 
but  tiie  attorney. "  The  lien  of  the  attorney  attaches  not  only  to  a  verdict  oi 
judgment,  but  to  a  decision.  See  Code,  g  66.  In  Tumtall  v.  Winton,  31 
Hun,  219,  Justice  Daniels  in  his  opinion  says:  "They  were  the  coste  of  » 
successful  appeal  from  an  order,  and,  without  any  assignment  to  the  defend- 
ant's attorney,  legally  belonged  to  him. "  Should,  however,  there  be  any  ques- 
tion on  this  point,  the  assignment  made  by  the  defendant  of  the  costs  herein 
to  his  attorney  will  prevent  a  set-ofl.  In  Qamer  v.  Qladwin,  12  Wkly.  Dig. 
9,  general  term,  supreme  court,  it  was  held  that  the  plaintiff  had  a  right  to 
have  the  costs  recovered  by  defendant  set  off  against  the  damages  recovered 
by  plaintiff  in  the  same  action,  unless  it  appears  that  the  party  defendant 
prior  to  the  verdict — the  time  when  such  right  attaches  in  favor  of  plaintiff — 
had  assigned  his  claim  which  might  accrue  for  costs  to  his  attorney,  and  that 
such  assignment  before  verdict  would  deprive  the  plaintiff  of  the  right  which 
he  would  otherwise  have  to  set  off  the  defendant's  costs  in  the  same  action, 
and  that  costs  of  a  motion  cannot  be  set  off  against  other  motion  costs  after 
the  latter  have  been  assigned  to  the  party.  Wellman  v.  Frost,  38  Hun,  389. 
The  fact  tliat  the  signature  to  the  assignment  is  neither  acknowledged  nor 
proven,  is  immaterial.  It  is  set  forth  in  and  forms  part  of  the  appeal  book, 
and  which  we  are  to  consider  on  the  appeal.  It  does  not  appear  that  any  ob- 
jection was  raised  to  its  admission,  or  that  the  question  of  its  proper  acknowl- 
edgment or  proof  of  execution  was  raised  before  the  justice  on  the  hearing 
of  the  motion  at  the  special  term.  In  Smith  v.  Clienotoeth,  12  Civ.  Proc.  R. 
89,  which  was  an  appeal  from  the  general  term  of  the  city  court  to  the  gen- 
eral term  of  the  court  of  common  pleas,  the  same  question  as  in  the  case  now 
before  us  was  passed  upon.  The  general  term  of  this  court  held  that  such 
costs  could  not  be  offset;  the  common  pleas  reversed  the  ruling  of  this  court, 
and  held  that  the  costs  awarded  the  defendant  may  be  set  off  against  the  judg* 
ment  awarded  in  favor  of  the  plaintiffs,  notwithstanding  the  defendant's  at- 
torney has  a  lien  upon  such  costs  for  his  compensation.  In  the  case  last  cited 
there' was  no  assignment  to  the  defendant's  attorney  of  the  costs  sought  to  be 
offset,  and  consequently  that  question  was  not  considered  or  passed  upon  by 
the  common  pleas.  In  Perry  v.  Chester,  53  N.  Y.  240,  which  was  a  case  in 
which  the  question  of  the  right  to  offset  a  judgment  obtained  by  plaintiff 
against  the  costs  of  the  defendant's  attorney  was  considered.  Judge  Church, 
in  his  opinion,  at  p.  244,  says:  "Putting  the  case  in  the  most  favorable  view 
for  the  defendant,  the  question  here  is  whether  a  party  having  a  judgment 
against  another  is  entitled  to  set  it  off  against  a  judgment  for  costs  in  a  sub- 
sequent litigation  commenced  by  such  party  against  the  rights  of  the  attorney 
who  obtain^  the  latter  judgment,  which  rights  were  secured  by  an  express 
contract  in  writing,  transferring  such  costs  to  him  before  any  judgment  was 
rendered.  There  is  clearly  no  legal  right  for  the  reasons  before  stated,  and  I 
am  unable  to  appreciate  any  superior  equity.  Such  a  contract  is  valid,  and, 
if  founded  upon  professional  services  to  be  rendered  in  the  case,  the  consider- 
ation is  ample  and  meritorious.  If  such  a  transfer  was  denied  to  a  party  he 
might  be  practically  deprived  of  the  right  of  interposing  a  defense.  A  per- 
son sued  has  a  right  to  secure  his  attorney  with  the  prospective  costs  against 


Digitized  by  VjOOQIC 


400  NEW  YORK  SUPPLEMENT.  [CUyCt.N.Y. 

his  adversaiy,  in  consideration  of  the  services  to  be  rendered  in  earning  soch 
costs."  See  Rooney  v.  Railroad  Co,,  18  N.  Y.  368;  McGregor  v.  Camstock^ 
28  N.  Y*  287.    Order  appealed  from  must  be  affirmed,  with  costs. 


BiCHMOND  V.  Brewster  et  at. 
{City  Court  of  New  York,  General  Term.    September,  1888.) 

1.  Bailment— Sale  bt  Bailee  fob  Lien— Bdb-dbn  of  Pboof. 

In  an  action  for  the  value  of  a  carriage  sold  to  pay  a  storage  lien,  where  plaintifr 
admits  that  defendants  held  it  subject  to  a  lien  for  storage,  the  lien  will  oe  pre- 
sumed to  continue  until  it  is  proved  to  have  been  paid. 

2.  Same— Liability  op  Bailee  for  Price.  ' 

Where  the  point  in  dispute  is  whether  the  price  offered  for  the  carriage  was  to 
be'submitted  to  plaintiff  before  selling,  it  is  error  to  charge  that  if  the  jury  And 
that  plaintiff  was  the  owner  of  the  carriage  they  must  find  the  value  of  it  for  her; 
as  defendants  will  be  liable  only  for  the  price  received,  if  they  had  unlimited  au- 
thority to  sell. 
B.  Same— Husband  and  Wife— Ownership  of  Propertt— Evidence. 

Where  it  appears  that  plaintiff's  husband  bought  the  carriage,  pasring  for  it  partly 
In  cash  and  partly  in  his  own  notes,  she  is  incompetent  to  testify  that  her  huabano, 
who  was  dead  at  the  time  of  trial,  was  her  agent  in  the  purchase,  and  her  state- 
ment, **It  is  mine,  and  I  paid  for  it,  ^  is  a  conclusion  only,  and  not  evidence  of  own- 
ership. 
4.  Appeal— Review— Obnbral  Term  of  City  Court. 

On  appeal  to  the  general  term  of  the  city  court  from  an  order  denying  a  new  trial 
errors  may  be  reviewed,  though  not  excepted  to. 

Appeal  from  trial  term. 

Action  by  Rosalind  C.  Richmond  against  J.  B  Brewster  &  Go.  for  the  value 
of  a  carriage  sold  by  defendants  for  storage  charges.  Judgment  was  entered 
on  a  verdict  for  plaintiff  for  ^900,  and  defendants  appeal. 

Argued  before  Nkhrbas,  McGown,  and  Pitshkb,  JJ, 

Wm.  F,  MacRae,  for  appellants.    A,  A>  Redfleld,  for  respondent. 

PiTsiiKE,  J.  The  complaint  is  framed  on  a  breach  of  contract.  The  re- 
covery was  on  a  procedure  as  in  tort,  and  not  on  the  theory  of  the  comph&int. 
The  chief  contention  on  the  trial  and  main  point  of  the  case  was  whether  the 
sale  of  the  carriage  on  storage  with  defendants  was  to  be  for  a  price  to  be  first 
approved  by  the  plaintiff,  or  whether  defendants  had  an  unlimited  power  to 
sell  for  the  carriage-owner.  It  was  actually  sold  for  1^500  by  the  defendants. 
The  complaint  admits  that  the  carriage  was  held  by  defendants  subject  to  a 
lien  for  storage  charges.  It  was  mutually  understood  between  the  parties 
that  defendants  were  to  sell  this  vehicle,  the  only  reservation  by  plaintiff,  at 
most,  being  in  regard  to  the  price.  If  properly  sold  under  their  authority, 
the  defendants  would  be  liable  only  for  the  price  realized;  if  tbe  sale  was  con- 
trary to  plaintiff's  instructions,  then  defendants  would  be  liable  for  the  value 
of  thQ  carriage,  no  matter  what  it  brought.  Plainly,  in  either  alternative, 
their  amount  of  lien  for  storage  charges  and  expenses  of  sale  oould  be  retained 
and  claimed  by  defendants,  because  the  sale,  in  either  event,  would  be  sub- 
ject to  that.  The  complaint,  together  with  the  law  on  ^'storage, "  showed  the 
evidence  of  such  a  lien,  and  the  ruling  of  the  court  shutting  out  the  storage- 
claim  against  this  carriage,  duly  excepted  to.  was  error.  The  lien  oontlnued 
until  proved  to  have  been  paid,  on  which  the  plaintiff  had  the  burden  of  proof. 
If  plaintiff  got  by  the  jury  the  full  value  of  the  chattel,  the  defendants  are 
also  entitled  to  get  their  unpaid  storage  charges  and  sale  expenses  by  deduc- 
tion from  such  verdict  for  plaintiff,  whether  for  the  price  realized  or  the  value 
that  should  have  been  realized. 

The  exception  to  the  part  of  the  charge  that  if  plaintiff  was  fonnd  to  be  the 
owner  of  the  carriage  the  jury  should  give  her  a  verdict,  and  for  the  sum  they 
thought  the  vehicle  was  worth,  is  also  well  taken.    Thia  was  not  so,  if  tlie 
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price  ofitered  need  not  be  submitted  to  plaintiff  before  selling;  and  the  defend- 
ants maintained  there  was  no  such  requirement  to  first  submit  each  offer  to 
her.  Tills  denial  of  defendants  the  court  (instead  of  the  jury  finding  thereon) 
simply  assumed  to  be  untrue,  and  it  did  not  in  charging  refer  to  this  point  at 
aU,     Yet  this  was  the  turning-point  of  the  case. 

These  errors  on  essential  matters  ^ould  alone  demand  a  reversal.  But 
there  is  a  more  serious  objection  at  the  very  threshold  of  the  case.  One  of 
the  issues  on  the  record  is  whether  the  carriage  was  the  property  of  plaintiff; 
if  not»  she  cannot  recover  its  value  on  suing  for  a  wrongful  sale  without  au- 
thority. It  appeared  uncontradicted  in  the  evidence  that  plaintiff's  liusband 
went  to  Brewsters^  (defendants)  and  bought  the  carriage  in  1878,  and  she 
never  saw  a  bill  from  Brewsters  of  its  purchase.  Her  husband  made  pay- 
ment for  it  to  the  Brewsters,  and  he  paid  for  it  in  cash  and  notes;  that  is,  in 
his  own  notes.  Clearly,  this  testimony  showed  the  husband  was  the  carriage 
purchaser,  and  the  carriage  apparently  his  property.  Plaintiff,  to  overcome 
this,  claims  her  husband  was  deputed  by  her  as  agent  to  make  the  purchase 
for  her,  in  fact,  and  she  gave  her  husband  the  money  to  buy  it  with,  and  that 
it  was  her  money  he  passed  to  the  Brewsters.  But  tliese  assertions  about  her 
being  the  real  party  who  furnished  the  purchase  price  to  her  husband,  and 
that  he  was  to  act  as  her  agent  in  buying,  are  not  legal  evidence.  It  concerns 
some  personal  transaction  and  communication  between  her  and  a  decedent, 
and  she  thereby  swore  in  her  own  behalf  against  the  executrix  of  her  husband, 
(deceased  before  the  trial,)  she  endeavoring  to  thereby  wrench  the  recovered 
** value"  (apparently  her  husband's)  from  the  estate  of  her  husband  and  his 
creditors,  to  herself  individually.  Koehlet  v.  Adler,  91  N.  Y.  667, 658;  Tooley 
V.  Boixm,  70  N.  Y.  37;  Qrey  v.  Grey,  47  N.  Y.  552;  Clarke  v.  Smith,  46  Barb. 
30;  Code  Civil  Proc.  §  829.  She  was  the  executrix  under  her  husband's  will. 
Her  statement,  "It  Is  mine,  and  I  paid  for  it,"  is  a  conclusion,  and  is  destroyed 
by  the  above  testimony  showing  the  actual  details  of  the  transaction.  The 
exception  to  this  matter  was  likewise  well  taken  by  defendants.  Plaintiff 
could  only  testify  as  to  occurrences  and  acts  between  herself  and  the  Brew- 
sters people,  or  other  living  persons,  material  to  the  controversy.  She  could 
not  say  directly  or  by  implication  that  it  was  her  money  that  passed  from  Mr. 
Klchmond,  her  husband,  to  the  defendants  at  the  purchase  of  the  carriage. 
She  was  not  there.  It  will  not  be  necessary  to  allude  to  the  other  exceptions 
on  said  trial. 

On  an  appeal  from  an  order  denying  a  new  trial  the  general  term  inspects 
the  whole  record  and  evidence,  upon  the  law  as  well  as  the  facts,  and  should 
correct  every  substantial  error  disclosed,  showing  that  justice  has  not  been 
done,  although  not  excepted  to.  Wasilewski  v.  Wendell^  9  N.  Y.  St.  Hep. 
508.  The  general  term  has  with  respect  thereto  all  the  power  of  the  trial 
term  of  the  same  court,  Baylies,  New  Trials,  125;  Hamilton  v.  Railroad 
Co.,  53  N.  Y.  27;  Maiideville  v.  Marvin,  30  Hun,  288.  Such  is  the  rule 
where  the  verdict  was  rendered  upon  incompetent  testimony  admitted  with- 
ont  exception,  as  also  where  the  verdict  is  perverse,  excessive,  or  contrary  to 
the  law  or  the  evidence,  but  no  exception  was  taken.  Maier  v.  Uoman,  4 
Daly,  168;  Oil  Co.  v.  Insurance  Co.,  79  N.  Y.  506.  And  in  case  the  "charge" 
was  erroneous,  it  is  likewise  reviewable  without  any  exceptions.  Lattimery. 
Hill,  8  Hun,  172.  For  all  such  errors  the  general  term  has  full  authority  to 
grant  relief  and  direct  a  new  trial.  It  is  only  in  appeals  from  a  court  to  an- 
other and  different  court  that  judgments  can  be  reviewed  and  new  trials  granted 
solely  for  errors  pointed  out  by  exceptions  taken  at  the  proper  time.  79  N. 
Y.  506,  supra.  For  the  errors  committed  on  the  trial,  as  above  shown,  the 
verdict  rendered  cannot  be  sustained,  and  the  judgment  and  order  appealed 
from  should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 
v.2N.Y.6.no.l5 — 26 
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Blewitt  c.  Olin. 
(City  Court  of  New  Fork,  General  Term.    October  26, 1888.) 

1.  TBU8T8— Tbdstkbs  db  Facto—Pebsonal  Liability. 

In  an  action  for  work  done  it  appeared  that  the  premises  on  which  the  work  1 
done  were  conveyed  to  defendant  as  trustee.  Defendant  had  control  of  the  prop- 
erty under'  an  arrangement  with  the  owner,  and  left  the  management  of  it  to  the 
owner's  husband,  who  made  the  contract  with  plaintiff.  HeldL  that  though  defend- 
ant was  not  a  trustee  under  1  Rev.  8t.  p.  728,  $  49,  vesting  the  legal  title  in  the  ben- 
eficiary,  he  treated  the  deed  as  conveying  the  legal  title  to  him,  and  was  personally 
liable  for  the  work  done  under  the  direction  of  his  agenti 

2.  Fbauds,  Statute  of— Agbbements  Relating  to  Sale  of  Gk>oDS. 

A  contract  to  furnish  materials  and  work  on  a  house  is  not  within  the  statute  of 
frauds.^ 

Appealfrom  trial  term. 

Action  by  Jauies  Blewitt  against  Stephen  H.  Olin  for  work  done  and  ma- 
terials furnished.  A  verdict  was  directed  for  plaintiff,  and  defendant  i^ 
pealed. 

Argued  before  Nehrbas,  McGown,  and  Pitshkb,  J  J. 

G.  L.  RiveSf  for  appellant.     /.  If.  Miller,  for  respondent, 

PiTSHKB,  J.  The  appellant  claims  the  direction  of  a  verdict  for  plaintiff 
against  defendant  indlvidnally  was  improper,  as  it  appeared  that  no  part  of 
the  work  or  materjal  supplied  to  the  l^tiand  flat,  and  hei*ein  sued  for,  was 
furnished  at  the  express  request  of  this  defendant,  but  at  the  request  of  Sid- 
ney De  Kay,  whose  wife,  Minna  De  Kny,  was  the  owner  in  fee  of  said  apart- 
meht  house.  The  defendant  was  proceeded  against  as  an  undisclosed  princi- 
pal of  Sidney  De  Kay.  On  the  trial  the  plaintiff  elected  to  rest  upon  his 
original  complaint,  unamended,  and  accordingly  he  put  in  evidence  only  the 
deed  to  **fc>tephen  H.  Olin  as  trustee  for  Minna  De  Kay."  This  deed  vested 
in  her  directly  the  whole  legal  and  equitable  title  to  the  premises,  by  1  Rev. 
St.  p.  728,  §  49;  Wright  v.  Douglass,  7  K.  Y.  564.  And  there  was  nothing  in 
the  case  to  show  that  the  defendant  had  any  title,  legal  or  equitable,  in  the 
property,  contrary  or  subsequent  to  this  deed.  The  claim  in  question  did  not 
accrue  by  means  of  any  prior  special  act  or  representation  of  the  defendant  to 
the  plaintiff,  leading  plaintiff  to  believe  this  defendant  would  pay  his  bill, and 
is  not  to  be  supported  that  way.  The  party  to  a  matter  of  contract,  or  the  un- 
disclosed principal  on  whose  account  it  was  entered  into,  can  be  held  respon- 
sible thereon.  One  is  liable  as  the  promisor,  the  other  as  undisclosed  piinci* 
pal;  and  neither  is  discharged  till  the  creditor's  claim  is  paid.  Meeker  y. 
Claghom,  44  N.  Y.  349;  Butler  v.  Evening  Mail,  61  N.  Y.  634;  Co66  v. 
Knapp,  71  N.  Y.  348.  It  was  in  evidence  that  said  work  and  materials  were 
necessary  for  the  maintenance  of  the  Hat,  and  the  performance  of  the  kbor 
and  furnishing  of  the  material  to  the  amount  and  value  claimed  were  undis- 
puted. In  fact,  the  plaintiff's  whole  case  was  admitted,  except  that  the  orders 
were  on  behalf  of  the  defendant,  individualiter.  The  only  question  arising, 
therefore,  is  whether  this  defendant  is  liable  as  an  undisclosed  principal.  The 
scope  of  Sidney  De  Kay's  authority  was  clearly  established  on  the  trial.  As  the 
evidence  stood,  it  was  plain  the  owner,  Mrs.  ^inna  De  Kay,  never  interfered 
with  the  administration  of  the  affairs  of  the  property.  The  defendant,  under 
an  arrangement  with  such  owner,  had  the  sole  control  of  the  premises  as  gen- 
eral agent  or  manager  thereof,  and  received  and  applied  all  the  income  of  the 
same.  He  left  the  whole  care  and  actual  management  of  said  Rutland  flat  to 
Mr.  Sidney  De  Kay,  however,  as  subsiduary  agent  in  the  defendant's  behalf, 
expecting  such  subsiduary  agent  wouLl  pay  all  the  expenses  incurred  out  of 

^Respecting  contracts  within  the  statute  of  frauds  as  heing  agreements  for  the  sale 
of  chattels,  as  distinguished  from  cou  tracts  for  work  and  labor,  see  Russell  v.  Bailwsy 
Co.,  (Minu.)  39  N.  W.  Hop.  3Ui,  and  uote. 
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the  accruing  rents.  Tins  general  employment  of  Sidney  De  Kay  made  the  lat- 
ter the  agent  of  this  defendant  individually,  and  his  acts,  within  such  sub- 
agency,  bind  the  individuid  Stephen  H.  Olin,  (defendant  herein,)  as  if  done 
by  the  defendant  himself,  directly.  It  was  a  general  authority  (express  or 
implied)  unto  Sidney  l>e  Kay  to  act  for  and  in  the  name  of  the  defendant. 
The  immediate  contracting  parties  are  first  liable  if  the  principal  was  undis- 
dosedf  and  then  those  next  superior  to  tbem,  for  whom  either  acted,  where 
the  Qltimate  principal  was  not  fully  known  at  the  making  of  the  contract 
under  consideration.  The  preponderating  evidence  was  that  the  defendant. 
under  said  deed,  took  possession  as  a  supposed  trustee  of  the  whole  liutiand 
flat,  and  exercised  acts  of  ownership  and  control  in  a  manner  as  if  he  had  the 
legal  estate,  and  continuously  did  so  until  the  mortgage  on  the  property  was 
foreclosed.  He  acted  as  a  trustee  de  facto,  though  he  was  only  general  agent 
or  manager  with  equal  authority;  and  by  reason  of  his  intermeddling  with 
and  assuming  entire  management  of  the  property  in  his  sole  possession  he  is 
to  be  held  subject,  as  regards  liability  for  his  agent^s  acts,  to  the  same  rules 
and  remedies  as  actual  trustees  are.  Deming  v.  PtUeston,  55  K.  Y.  655.  He 
treated  the  said  deed  as  conveying  the  legal  estate  to  him,  and  acted  accord- 
ingly. When  the  proof  of  a  fact  is  so  preponderating  that  a  verdict  against 
it  would  be  set  aside  by  the  court  as  contrary  to  jbhe  evidence,  then  it  is  the 
duty  of  the  trial  judge  to  direct  a  verdict.  Dioight  v.  Insurance  Co,,  8  N.  E. 
Rep.  654.  There  was  nothing  to  submit  to  the  jury,  and  the  direction  of  a 
venlict  for  plaintiff  was  correct.  An  intermediary  general  agent  is  individu- 
ally liable  for  the  acts  of  his  subagent,  (by  him  selected,)  which  are  properly 
done  for  him  bjr  such  subagent,  where  no  other  principal  was  disclosed  in  the 
transaction.  Ripley  v  Cochran,  10  Abb.  Pr.  (N.  S.)  54;  Pumpelly  v.  Phelps, 
40  N.  Y.  60. 

The  contract  was  evidently  one  to  do  certain  work  and  supply  the  requisite 
material  in  so  doing;  and  it  was,  hence,  not  within  the  statute  of  frauds,  and 
the  plaintiff  is  entitled  to  recover  the  full  amount  against  the  defendant,  even 
were  all  furnished  on  oral  orders.  Courtright  v.  Stewart,  19  Barb.  455;  Deal 
•  y.  MasoweU,  51  N.  Y.  652.  These  reasons  require  an  affirmance  of  the  judg- 
ment appealed  from,  with  costs. 


Wallace  et  al.  v,  Blake  et  ah 
(CUy  Court  of  New  Ytnit,  General  Term,    Septembei:  1^,  1888.) 

L  BmJM — AOTION  FOR  PSIOB— DiVXNSBS— DBFBOTrVB  QUALmT. 

Defendants  directed  plaintiffs  to  make  for  them,  at  their  mills  in  England,  500 
pounds  of  yam,  descrioed  only  as  ^*No.  260,  ^  no  stipalation  as  to  quality  being 
made.  Upon  its  receipt  defendants  opened  and  paid  for  it,  and  sent  the  grater 
part  to  a  castomer,  who  attempted  to  manufacture  it,  but,  claiming  it  to  be  un- 
merchantable, demanded  a  repayment  of  part  of  his  money,  whicn  defendants 
made.  Before  the  reoeipt  of  the  goods  defendants  ordered  1,000  pounds  more,  but, 
before  the  goods  were  entirely  manufactured,  cabled  plaintiffs  not  to  ship  until  fur- 
ther orders ;  but  without  further  orders,  after  a  delay  of  five  weeks,  plaintiffs 
shipped  them,  but  defendants  refused  to  receive  or  examine  the  goods,  and  they 
were  resbipped.  Held,  that  there  was  no  evidence  of  a  warranty,  either  express  or 
implied,  to  be  submitted  to  the  jury,  and  that,  not  having  returned  the  first  ship- 
ment nor  examined  the  second,  they  could  not  allege  the  inferiority  of  either. 

• 
9.  Same* 

Plaintiffs,  having  fully  performed  their  agreement  to  manufacture  and  ship  the 
goods,  and  defendants  having  no  legal  ground  for  refusing  to  receive  them,  can  re- 
cover the  full  contract  price. 

dL  Samb — ^EvipEXCE— Defects  ix  Former  Shipments. 

Proof  of  the  inferiority  of  the  first  goods  would  be  irrelevant  as  to  the  quality  of 
the  second  shipment. 
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4.  Bamb— S«t-Opf  akd  Countbb-Claiic. 

Not  could  def endanu  recover  the  amount  thev  paid  their  customer  for  the  inteW 
ority  of  the  flrat  shipment,  as,  in  the  absence  oi  anv  warranty,  it  was  their  duty  W 
return  the  goods  or  pay  the  full  prioe,  and  the  testimony  of  tae  purchaser  that  de- 
fendants paid  him  for  the  defect  in  the  goods  was  properly  excluded. 

PiTSBKB,  Jm  dissenting. 

Appeal  from  trial  term. 

The  complaint  alleged  that  the  plaintiffs  were  manofaotarera  of  wonted 
yarns,  under  the  firm  name  of  Wallace  &  Co.»  near  i>radford»  in  Yorkshire, 
£tighind.    That  about  the  20th  of  June,  1886.  the  defendants,  Frederick  D. 
Blake  and  others,  requested  the  plaintiffs'  ftrm  to  manufacture  for  defend- 
ants 500  pounds  of  yarn,  known  as  No.  260,  at  an  agreed  price  of  29d.  ster- 
ling per  pound.    That  on  or  about  the  30tfa  day  of  June  the  defendants  re- 
quested plaintiffs'  firm  to  manufacture   for  said  defendants  the  further 
aipount  of  500  pounds  of  said  yam,  known  as  No.  260,  at  the  bame  price,  and 
also  to  duplicate  said  order  of  June  30th  two  weeks  later.    That  by  the  further 
terms  of  the  agreement  between  the  plaintiffs  aad  the  defendants  the  defend- 
ants undertook  to  pay  the  reasonable  charge  for  packing  said  yarn  in  bale  and 
the  consular  fees  and  comnnssion  fees  paid  by  plaintiffs  for  the  export  of  said 
yarn  from  England.    That  plaintiffs  promptly  proceeded  to  and  did  manu- 
facture for  the  defendants  all  the  aforesaid  yarn.    That  there  had  been  sev- 
eral dealings  between  the  plaintiffs  and  defendants  prior  to  the  transactions 
therein  set  forth,  by  which  the  plaintiffs  had  manufactured  for  and  aold  and 
delivered  to  the  defendants  yarns  of  plaintiffs'  manufaeture,  and  such  Bereral 
prior  deliveries  were  made  by  delivering  to  common  carriers  at  Liverpocd, 
England,  to-wit,  ocean  steamship  companies,  and  shipping  such  deliveries  to 
defendants  at  New  York,  and  forwarding  said  defendants  the  respective  in- 
voices and  shipping  documents  by  mail.    That,  pursuant  to  the  course  of  deal- 
ing  described  in  the  foregoing  clause  of  the  compUint,  the  plaintiffs  delivered 
to  the  defendants,  in  or  about  the  month  of  July,  1886,  the  yarn  ordered  on 
June  20, 1886,  by  delivering  the  same  to  a  common  carrier  at  liverpool, 
England,  shipped  to  defendants  at  New  York,  and  plaintiffs  forwarded  to  de- 
fendants the  invoice  and  shipping  documents  relating  thereto  by  mail,  and  on 
or  about  August  13,  1886,  plaintiffs  delivered  to  defendants  the  1,000  ponnds 
of  yarn  ordered  by  defendants  on  June  30th,  by  delivering  them  to  a  common 
carrier  at  Liverpool,  England,  for  transportation  to  New  York,  shipped  tode- 
fendants  at  New  York,  and  defendants  received  the  invoice  and  shipping 
documents  relating  thereto.    That  on  or  about  the  8th  day  of  July,  1886,  the 
plaintiffs  requested  defendants  to  delay  shipping  the  1,000  pounds  of  yam  un- 
til defendants  should  further  instruct  them.    That  defeiidants  failed  to  re- 
quest or  instruct  them  to  ship  the  1,000  pounds  of  yam  after  July  8, 1886. 
That  defendant's  paid  for  the  500  pounds  of  yarn  ordered  June  20,  1886,  and 
paid  the  charges  for  packing  the  same  in  bale  and  the  consular  and  commis- 
sioner's charges  thereon,  but  have  not  paid  for  the  1,000  pimnda  of  yarn,  aor 
tl^e  similar  charges  thereon,  amounting  in  all  to  $594.74,  money  of  the  United' 
States.    The  answer  denies  knowledge  or  information  of  plaintiffs*  copartner- 
ship; admits  that  defendants  are  copartners,  and  that  in   the  summer  of 
1886  they  requested  plaintiffs  to  manufacture  for  them  1,000  pounds  of  yam, 
the  same  to  be  of  sound  and  merchantable  quality,  properly  packed;  denies 
that  said  yarn  was  ever  delivei*ed  to  or  accepted  by  the  defendants,  or  that 
they  had  ever  accepted  or  dQ3lgnated  the  ocean  steamship  companies,  or  their 
agents,  to  accept  said  yarn;  alleges  on  information  and  belief  that  said  yarn 
was  unsound  and  unmerchantable,  and  unfit  for  use,  and  not  according  to 
said  order.    The  answer  then  sets  up  a  counter-claim  arising  out  of  the  sale  of 
the  order  of  June  20th  of  500  pounds,  by  reason  of  the  unsoundness  thereof, 
claiming  $200  damages.    There  are  no  other  denials,  and  the  allegatioas  of 
the  complaint  not  denied  necessarily  stand  admitted.    The  first  lot  of  500 
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pounds  were  sold  by  defendants  to  one  Thomas  Kitson ,  of  Pennsylvania.  The 
1,000  pounds  were  returaed  to  the  plaintiffs.  On  the  trial  a  verdict  was  di- 
recttHl  for  the  plaintiffs,  to  which  defendants  excepted,  and  froma  judgmetit 
4m  tlie  verdict,  and  an  order  denying  motion  for  new  trial,  defendants  appe^. 

Argoed  before  Nehkbas,  McGown,  and  Pitshee,  JJ. 

Wm.  C.  Beecher,  for  appellants.     Carlisle  Noi-wood,  Jr.,  for  respondents. 

Nehrbas,  J.,  (aftei*  stating  the  facts.)  The  question  of  plaintiffs*  co- 
partnership is  not  seriously  contested,  as  defendants  make  no  mention  thereof 
in  their  brief.  It  is,  in  my  opinion,  practically  admitted  by  the  allegations 
eontained  in  the  answer,  in  which  they  speak  of  their  dealings  with  the  plain- 
tiffs. The  motion  made  to  dismiss  the  complaint  when  the  plaintiffs  rested 
was  properly  denied.  The  goods  had. been  manufactured  at  defendants*  re- 
quest, and  ihey  ooold  not,  by  declining  to  receive  them,  deprive  the  plaintiffs 
from  recoveri&g  the  contract  price.  At  the  close  of  the  case  the  motion  to 
dismiss  was  renewed,  and  defendants*  counsel  asked  leave  to  go  to  the  Jury 
upon  the  question  as  to  whether  the  goods  were  shipped  under  an  implied 
Warranty  under  the  contract  to  manufacture;  also  upon  the  counter-claim  of 
A  breach  of  the  implied  warranty.  These  motions  were  severally  denied,  un- 
der exception. 

This  was  an  executory  contract  of  sale,  to  manufacture  a  ceitain  article 
not  theretofore  in  existence.  No  warranty  of  quality  was  given  at  any  time. 
The  goods  ordered  were  a  certain  number  of  pounds  of  yarn,  known  as  No.  260, 
— -merely  deecriptive,—H)esignating  the  article  desired.  Five  hundred  pounds 
of  this  yarn  were  shipped  to,  received,  and  paid  for  by  the  defendants.  These 
gfKMis  were  never  returned  or  offered  to  be  returned  to  the  plaintiffs,  and,  there 
having  been  no  collateral  warranty  or  agreement  as  to  quality,  the  defend- 
ants- are  ooncHisively  presumed  to  have  acquiesced,  and  may  not  thereafter 
complain  of  inferior  quality.  Iran  Co,  v.  Pope,  108  N.  Y.  232, 15  N.  E.  Uep. 
•8B5.  Nor  was  there  any  warranty  of  quality  as  to  the  1,000  pounds  ordered, 
shipment  whereof  was  interdicted  by  the  defendants.  They  were  nevertheless 
mm  to  New  York,  but  were  reshipped  by  the  defendants  to  England,  not 
4Mviflg  been  opened  or  examined  by  them.  They  relied  upon  their  proof  of 
the  inferiority  of  the  500  pounds  to  show  that  the  1,000  pounds  were  probal^ly 
of  the  same  quality.  But^  as  the  proof  of  inferiority,  if  any  existed,  in  tiie 
yam  delivered  and  paid  for,  could  not  be  established  on  the  trial,  because  lie 
-warranty  was  proven,  and  it  being  beyond  the  power  of  the  defendants  to  re- 
turn the  goods,,  there  is  noUiing  before  us  from  which  we  might  conclude  that 
the  1,000  pounds  returned  unexamined  were  inferior,  and  not  exactly  as  or- 
dered, U>-wit,  yarn  No.  260, — a  proper  merchantable  article.  For  this  reiison 
there  .was  nothing  to  be  submitted  to  the  jury  upon  the  question  of  warranty, 
express  or  implied.  The  counter-claim  of  the  defendants  is  inadmissible.  The 
•DOO  pounds  were  received  at  defendants'  store,  where  they  removed  20  or  30 
•poonds' from  the  bale  in  which  the  yarn  was  packed,  and  forwarded  the  bal- 
ance to  a  Mr.  Kitson,  to  whom  they  had  sold  the  500  pounds.  Mr.  Kitson 
had  the  yarn  dyed,  and  attempted  to  manufacture  it  into  cloth.  He  asked  for 
•and  was  allowed  1^  defendants  $180  to  $200  by  reason  of  the  condition  of  the 
yarn.  This  is  the  basis  of  defendants'  counter-claim .  By  the  decision  in  Iron 
Co.  V.  Pope,  suprot  it  is  manifest  that  unless  there  be  a  warranty  as  to  qual- 
ity tlie  vendee  cannot  retain  the  goods  and  recoup  any  damage  he  may  have 
suffered  by  reason  of  unsoundness  or  inferiority  as  against  the  price  agreed 
to  be  paid.  *  The  goods  must  be  returned  or  paid  for.  A  different  rule  applies 
where  a  warranty  of  quality  was  given.  In  such  a  case  the  purchaser  may 
either  return  the  goods  and  rescind  the  contract,  or  retain  them  and  recover 
any  loss  he  may  have  sustained  by  the  breach  of  the  warranty.  Nbrion  v. 
I>reufuSH.  106  N.  Y.  90,  12  N.  E.  Rep.  428;  Bngg  v.  fliltoii,  99  N.  Y.  517. 
•3  N.  £.  Hep.  51.    So,  also,  if.  the  goods  are  to  be  used  for  a  specific  purpose, 
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if  that  purpose  be  communicated  to  the  manufacturer,  a  warranty  to  that  ex- 
tent will  be  Implied.  In  this  case  the  evidence  discloses  that  the  defendants 
could  have  ascertained  any  defects  in  the  yarn  if  they  had  examinl^  it  in  this 
city  before  forwarding  it  to  their  vendee  in  Pliiladelphia.  But  they  neglected 
to  do  so,  and  relied  upon  the  examination  to  be  made  by  Mr.  Kitson,  to  whom 
they  had  sold  tlie  yarn.  The  allowance  made  by  the  defendants  to  Mr.  Kit- 
son  is  therefore  not  a  proper  subject  of  counter-claim  as  against  the  plaintiffs. 

The  exceptions  taken  to  the  exclusion  of  the  testimony  of  Mr.  Kitson  con- 
cerning his  examination  of  the  yarn  after  the  sale  to  him,  and  its  conditiun 
upon  his  receipt  thereof,  and  after  the  same  had  been  dyed,  are  equally  unten- 
able. For  that  became  immaterial  after  the  defendants  had  put  it  out  ol  their 
power  to  i-eturn  the  goods  to  the  plaintiffs.  Nor  was  it  competent  lo  show, 
by  analogy,  that  the  1^000  pounds  returned  to  plaintiffs  unexamined,  were 
not  what  had  been  contracted  for.  While  the  500  pounds  may  tav«  be«n  in- 
ferior, that  of  itself  would  be  no  proof  that  the  1,000  pounds  were  equally 
bad.    The  questions  were  consequently  properly  excluded. 

The  form  of  the  action  is  assailed.  It  is  conceded  that  this  is  not  an  exe- 
cuted contract  of  sale  and  delivery.  It  is  an  agreement  to  manufacture,  and 
therefore  executory  in  its  nature.  Partfona  v.  Lounkif,  48  N.  Y.  17;  Cooke  v. 
Millard,  65  N.  Y.  352.  The  plaintiffs,  before  they  can  recover  from  the  de- 
fendants, must  show  that  they  have  performed  everything  that  is  to  be  done 
on  their  part  to  complete  the  sale  and  transfer  the  ownership  of  the  thing  sc»ld 
to  the  purchasers,  and  place  it  at  their  disposal,  so  far,  at  least,  as  to  enable  the 
latter  to  obtain  possession  of  it,  and  deal  with  it  as  they  may  think  fit,  on  pay- 
ment or  tender  of  the  price.  2  Add.  Cont.  946;  Smith  v.  Chance,  2  Barn.  & 
Aid.  753.  All  this  has  been  accomplished  by  the  plaintiffs.  Th^  yarn  was 
manufactured,  and  was  not  shipped  immediately,  because  of  the  defendants' 
cablegram  not  to  ship  until  further  notice.  It  was  held  five  weeks*  and  then 
delivered  to  a  common  carrier  at  Liverpool,  as  all  the  previous  shipments  had 
'  been  made,  and  tlie  invoice  and  shipping  documents  mailed  to  thedefendants* 
Nothing  more  remained  for  plaintiffs  to  do.  And,  no  legal  ground  appear- 
ing for  the  non-acceptance  of  the  goods  by  the  defendants,  the  plaintiffs  were 
entitled  to  recover  the  contract  price.  In  BuUer  v.  Butler^  77  N.  Y.472,tlie 
plaintiff  had  not  fully  performed  his  agreement,  and  in  that  case  it  wits  pwp- 
eriy  held  that  he  could  not  recover  on  the  contract,  but  must  sue  for  its  breach. 
Here  the  cdutract  was  pei-formed,  and  the  defendants  cannot  elude  payment 
by  simply  declining  to  receive  and  accept  the  goods  manufactured*  Thct  judg- 
ment and  order  appealed  from  should,  therefore,  be  severally  affirmed*  with 
costs. 

McGowN,  J.,  concurs, 

PiTSHKE,  J.,  {dissenting.)  This  acti/on  was  brought  by  plaintiflis,  as  man- 
ufacturers in  England,  to  recover  the  "price"  of  a  lot  of  1,000  pounds  of  certsia 
woolen  yarn,  known  as  No.  260,  spun  by  plaintiffs  under  an  order  from  defend- 
ants, and  the  answer  averred  the  same  was  not  receiv^  and  never  accepted  by 
the  defendants.  There  was  also  a  counter-claim  on  a  previous  lot  of  500  pounds, 
paid  for  and  resold  by  defendants,  which  was  of  a  poor  oondijliioa  as  delivered, 
whereby  defendants  suffered  a  loss.  Before  the  second  lot  bad  been  entirely 
manufactured  and  finished  the  defendants  cabled  to  plaintiffs,  previous  to  any 
shipment  thereof,  a  "counterinand,"  i.  e.,  "await  further  cable  before  ship- 
ping last  1,000  pounds  ordered."  Prior  to  the  ahipmenti. plaintiffs  also  re- 
ceived a  letter  from  defendants,  to  the  same  purport  as  the  telegram.  This 
countermand  was  not  subsequently  recalled.  Notwithstanding,  the  plaintiffs 
afterwards  shipped  said  second  lot  of  1,00Q  pounds,  which  on  its  arrival  here 
the  defendants  refused  tu  take,  and  they  did  not  examine  it,  as  that  would 
have  necessitated  their  paying  out  the  high  duty  thereon.  .  Such  1,000  pounds 
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were  then  shipped  back  to  plaintiifs,  on  the  latter^s  account.  On  the  trial  the 
court  denied  the  defendant's  application  to  go  to  the  jury,  on  the  whole  mat- 
ter under  the  implied  warranty  of  the  contract  to  manufacture  such  yarn,  as 
well  as  upon  the  said  counter-claim,  and  also  their  motion,  at  the  close  of  the 
whole  case,  to  dismiss  the  complaint,  on  the  ground  that  ** delivery"  had  been 
distinctly  forbidden  before  shipment  of  any  of  the  l.OOO-pounds  lot,  to  which 
denial  the  defendants  duly  excepted. 

The  complaint  made  the  transactions  an  arrangement  to  "manufacture  for" 
defendants  articlea  (not  yet  in  use)  of  a  certain  j»ort  prescribed.  This  is  not 
a  sale  in  prcBsenti,  within  the  statute  of  frauds,  but  an  agreement  to  do  work 
and  supply  the  material  thereto.  Parsons  v.  Loucks,  &  N.  T.  17;  Deal  v. 
Maxto^,  51  N.  Y.  652.  In  sueh  eases  there  exists  an  implied  warranty  that 
the  articles  will  be  free  from  any  latent  defect  growing  out  of  the  process 
uf  manufacture,  and  the  rule  of  '*caf>eat  tmiditm"  governs  in  respect  thereof; 
but  as  to  latent  defects  in  the  "materials"  used,  proof  or  direct  inference  of 
the  manufacturer's  knowledge  of  such  latter  must  be  atlirmatively  shown  on 
the  vendee's  part.  Hoe  v.  Sanborn^  21  N.  Y.  552,' approved  in  Bridge  Co. 
V.  Hamilton,  110  U.  S.  114,  3  Sup.  Ct.  Bep.  537;  Howard  v.  Hoey,  28  Wend. 
350.  However,  a  warranty  of  "fitness"  of  the  ordered  chattels  for  any  spe- 
cial, known,  or  supposed  use  or  purpose  is  not  Implied,  but  the  same  must 
be  particularly  bargained  for.  ^Bartlett  v.  Hoppock,  34  N.  Y«  118.  The  title 
to  the  respective  articles,  of  course,  remains  in  such  manufacturer  untirthe 
legal  "delivery"  and  approval  of  the  finished  article.  Kein  v^Tupper^  52  N. 
Y.  550,  553,  555;  Tompkins  v.  Dudley,  25  N.  Y.  273,  274.  Meanwhile  no 
action  lies  for  the  contract  price.  52  N.  Y.  555.  As  regards  the  "oounter- 
claim,"  there  was  no  proof  offered,  however,  that  the  first  lot  as  delivered 
was  not  made  equal  to  the  "sample,"  No.  260;  and  such  counter-claim  was 
properly  disregarded  by  the  court,  as  unproven.  Beck  v.  SMdon,  48  N.  Y. 
365.  But  as  to  the  second  lot  of  yarn.  Before  any  thereof  had  been  shipped 
the  purchsisers  duly  stopped  all  further  "shipping"  of  any  more  gooda  until 
further  instructions  from  them.  This  also  appears  directly  admitted  on  the 
face  of  the  complaint.  Hence  the  contract  price  and  charges  for  shipment 
were  thereafter  not  recoverable,  as  such  stoppage  of  further  performance  was 
never  revoked,  (Smith  v.  Brady.  17  N.  Y.  174, 188;  Husted  v.  CiKtig,  86  N. 
Y.  221.)  and  consequently  the  only  remedy  of  the  manufacturer  was  a  suit, 
not  upon  and  in  pursuance  of  the  contract,  but  for  the  manufacturer's  "dam- 
ages" sustained  by  reason  of  the  vendee^s  breach  of  the  contract,  through 
the  Icjss  of  profits  and  other  attendant  injury.  Messmore  v.  8hot  Co..  40  N. 
Y,  427.  For,  when  stopped,  the  manufacturer  could  legally  go  no  further. 
€h)odwin  v.  Kirker,  2  Hilt.  401.  The  price  cannot  be  recovered,  as  the  "con- 
trad^  price"  is  not  divisible,  and  the  whole  agreement  was  not  "performed" 
when  further  shipment  was  forbidden ;  and,  as  the  yarn  on  hand  or  finished 
could  not,  thereafter,  be  rightfully  sent  off  to  the  place  of  destination,  it  re- 
mained the  manufacturejc's  property,  and  if  lost  or  destroyed  he  must  bear  the 
loss  himself.  Such  stoppage  has  not  been  recalled.  See  Butler  v.  BuUer,  77 
N.  Y.  472, 475,  and  authorities  cited.  The  rule  is  laid  down:  "No  title  vests 
in  him  for  whom  a  chattel  is  to  be  manufactured  till  it  is  finished  jeind  properly 
delivered  and  approved,  or  sufficiently  submitted  for  approval."  Andrews  v. 
Jhirant,  11 N.  Y.  35, 40, 45.  To  same  efi:ect,  Atkinson  v.  Bell,  8  Barn.  A  0. 277 ; 
Msrriit  v.  Johnson^  7  Johns.  473.  And,  therefore,  no  action  for  the  "price" 
accrues  until  then.  Kein  v.  Tupper,  52  N.  Y.  555.  And  this  is  so,  although 
the  manufacture  (in  Europe)  of  the  whole  goods  was  not  countermanded,  but 
only  their  shipment  was  stopped.  The  like  principles  must  here  apply.  The , 
•contract  sued  on,  providing  for  a  delivery  at  a  distant  point  from  Europe,  was 
"ambulatory,"  until  appropriate  delivery  of  the  articles  ordered.  Evans  v. 
HarriSrl^  Barb.  417,  427, 428.  The  case  on  such  rejected  goods,  as  made  out 
by  the  pleadings  and  the  evidence,  was  solely  one  of  a  "refusal  to  accept  goods" 
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manufactured  to  order,  and  in  such  cases,  ordinarily,  the  measure  of  dams^w, 
at  most,  is  the  difference  between  the  market  value  of  the  goods  at  the  time 
of  the  breach  of  contract  and  the  price  at  wliich  they  were  ordered ;  and  a  n#- 
tice  to  accept  was  a  necessary  prerequisite  to  be  given  unto  the  vendee  herehi, 
and  the  refused  merchandise  as  manufactured  might  have  been  sold  at  auction, 
with  a  view  of  getting  at  such  marlcet  value.  Bigelow  v.  Legff,  102  K.  T. 
652,  653,  6  N.  E.  Rep.  107;  Myerit  v.  De  Mier,  52  N.  Y.  647,  648:  Messmate 
v.  Shot  Co,,  40  N.  Y.  422,  427;  Beehe  v.  Dowd,  22  Barb.  255.  No  notice  to 
defendant  of  such  auction  sale  would  be  required.  Mfessmore  v.  8?tot  Co.,  40 
N.  Y.  422. 

Furthermore,  after  the  notice  to  ''stop"  all  shipping  until  otherwise  directed, 
the  manufacturer  could  not  throw  upon  the  vendee  any  charge  or  expense  for 
or  toward  shipment  or  transportation  of  any  of  the  articles,  although  impliedly 
permitted  to  "finish"  their  "manufacture."  DUlon  v.  Anderaon,  43  N.  Y.  2S». 
240;  Hamilton  v.  MePherson,  28  N.  Y.  72.  For  no  tender  was  necessary. 
Latoretice  v.  MiUet^  86  N.  Y.  132, 137 ;  Blewett  v.  Baker,  58  K.  Y.  611.  The 
.  verdict  is,  therefore,  erroneous,  and  the  error  is  the  result  of  a  direction  by 
the  court.  The  cases  of  Iron  Co.  v.  Pope,  108  N.  Y.  232, 15  K.  E.  Rep.  3S5, 
and  Norton  v.  Dreyfuss,  106  N.  Y.  90, 12  N.  E.  Rep.  428,  do  not  apply  lier^H, 
because  the  merchandise  sent  over  was  not  at  all  retained,  as  its  transmlmton 
from  Europe  had  been  countermanded,  whiU  the  contract  was  still  "exemi- 
tocy"  and  before  any  "shipping"  took  place.  8ee  48  N.  Y.  866.  The  actfon 
was  brought  and  tried  on  a  wrong  theor|y  of  a  claim  of  the  ''price''  as'on 
an  exeouted  agreement,  instead  of  suing  for  the  platntifife*  ''damages**  ansen 
horn  the  continued  rejection  of  the  goods  ordered  and  manufactured .'-iiiid 
the  proofs  were  utterly  insufficient  to  allow  a  recovery  on  the  latter  tb'enry; 
and,  therefore,  I  am  for  reversal  of  the  judgment  appealed  from.  Finally, 
the  question,  as  regards  the  intended  rejection  or  acceptance  of  th^  gdods  on 
the  facts  adduced,  was  a  matter  entirely  for  the  jury.  There  should,'  fot'tlK 
reasons  stated,  loe  a  new  trial. 


Olabk  f),  Bullock  et  al. 

WUy  Court  of  New  Yw%  General  Term,    September  eo;  18S8.) 

ETiD>Noa— DoouMBNTs—BooKS  OF  Obigtkal  Entrt. 

A  ^journal"  containing  entriCB  copied  from  the  ^^dur-book**  subac 
transactions  is  not  a  book  of  original  entries,  and  is  inanmissible  as  ev 

Appeal  from  trial  term;  Pitshkb,  Justice. 

This  action  was  brought  by  the  plaintiff,  Mary  J.  Clark,  as  executrix,  e(o., 
of  Benjamin  S.  Clark,  deceased,  to  recover  the  sum  of  $525,  the  amount  of  a 
promissory  note  bearing  date  March  20, 1886,  made  by  defendants  SloieMi, 
payable  three  months  after  date  to  the  order  of  defendant  Bullock,  and  de- 
livered to  defendant  Bullock,  and  alleged  to  have  been  indorsed  by  him  before 
maturity^  and  delivered  for  value  to  Benjamin  S.  Clark,  who  died  April  7, 
1888,  leaving  a  will.  Letters  testamentary  thereon  were  issued  April  29, 
1888,  to  the  said  plaintiff.  The  complainant  alleges  the  presentation  of  sakl 
note  for  payment  by  plaintiff  and  refusal  to  pay,  the  protest  thereof,  andikirt: 
no  part  thereof  has  been  paid,  etc. 

The  defendants  in  their  separate  answers  each  admit  the  making  of  the 
note,  but  deny  the  delivery  of  the  note  to  Clark  for  value.  Defendants  each 
allege  that  the  note  was  made  by  the  defendants  Slocum,  and  indorsed  by  de- 
fendant Bullock,  and  delivered  to  said  Clark  at  the  request  of  Lemuel  H. 
Wilson,  upon  tlie  express  understanding  and  agreement,  made  by  and  between 
the  said  Clark  and  the  said  Wilson,  and  by  and  between  the  said  Clark  and 
the  said  defendants,  before  tlie  indorsement  and  delivery  thereof,  that  the 
said  Clark  should  within  three  months  from  the  date  of  said  note  organise  a 
gas  company  to  operate  in  the  town  of  Gravesend,  Kings  county,  and  sliould 
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obtain  from  the  local  authorities  of  said  town  a  license,  etc.,  to  lay  pipes,  etc.» 
and  that  said  note  should  be  held  by  said  Clark  as  collateral  security  for  the 
payment  by  Wilson  to  Clarlc  of  any  and  all  moneys  that  Clark  should  use  or 
expend  in  obtaining  the  said  license,  etc.;  but  that  Clark  did  not  within  the 
said  three  months,  or  at  any  other  time,  either  organize  the  said  company  or 
obtain  such  license.  The  action  came  on  for  trial  on  April  9,  1888.  Plain- 
tiff's counsel  offered  in  evidence  letters  of  administration  granted  to  Mary  J. 
Clark  as  administratrix,  etc.,  of  Benjamin  S.  Clark,  and  also  the  note  in  suit, 
the  Signature  of  the  maker  and  indorser  being  admitted,  and  rested  his  case. 
After  the  admission  of  the  testimony  of  the  defendants.  Slocum  Sb  Bullock,  as 
to  the  consideration  of  the  note,  and  during  the  examination  of  defendant's 
witness  Charles  B.  Clark,  the  managing  clerk  of  Benjamin  8.  Clark  up  to  tHe 
tino  of  his  deaths  for  the  purpose  of  showing  the  extent  of  the  indebtedness 
of  the  Brighton  Gas  Company,  of  Wilson,  and  of  the  defendant  Sk>cum,  tosafd 
Benjamin  S.  Clark,  a  book  was  produced  by  plaintiff's  counsel  to  the  witness, 
who.  after  an  inspection  of  the  same,  testified:  *'This  is  the  book  I  entered  the 
charges  in  that  Mr.  Clark  made  in  his  day-book;  it  is  a  journal,  and  is  in  my 
handwriting. "  Witness  further  testified  that  he  found  at  pages  888,  889,  an 
aocount  with  L.  H.  Wilson,  that  he  could  testify  from  his  {Resent  memory, 
without  looking  at  the  book,  as  to  the  transactions  between  Clark  and  Wilson. 
After  further  testimony  by  the  witness  as  to  certain  specific  services  rendered 
by  Clark  to  Wilson,  etOi,  the  book  was  olTered  in  evidence,  and  the  ledger  ac- 
count ¥rith  Wilson  on  pages  888  and  889.  The  defendants'  counsel  objected 
to  the  admission  of  the  boi>k  in  evidence  as  incompetent  and  irrelevant,  and 
on  the  further  ground  that  the  witness  had  testified  that  it  was  not  a  book  of 
original  entries.  PlaintifP's  counsel  also  offered  the  book  in  evidence,  and  the 
account  therein  with  the  Brighton  Gas  Coinpany  at  pages  428  and  429.  De- 
fendants' counsel  objected  to  the  admissions  of  said  accounts,  on  the  same 
grounds  as  before  stated.  The  accounts  were  admitted  in  evidence,  to  which 
admission  defendants'  counsel  duly  excepted.  From  a  judgment  entered  on 
the  verdict  of  the  jury,  and  an  order  denying  a  motion  for  new  trial,  defend- 
ants appeal. 

Argued  before  McGown  and  Nehrbas,  JJ. 

Bdward  Rusaelh  for  appellants.    Harris  <&  Corwin,  for  respondent. 

McGowN,  J.,  ((tfter  stating  the  facts.)  The  journal  and  the  accounts 
therein,  as  set  forth  as  plaintiff  exhibits,  were  introduced  and  offered  in  evi- 
dence for  the  purpose  of  showing  a  consideration  for  the  note  in  suit  and  an 
indebtedness  to  the  said  Benjamin  8.  Clark,  existing  at  the  time  the  note  was 
given;  plaintiff's  counsel  stating  that  he  "proposed  to  show  how  largely  the 
company  and  Mr.  Wilson  and  Dr.  Slocum,  were  indebted  to  Mr.  Clark  at  the 
time  this  note  was  given  by  the  attorneys  work,  and  by  his  books  for  his  serv- 
ices as  attorney. "  The  witness  Clarktestifled  that  the  accounts  in  the  journal 
w^re  in  his  handwriting  and  were  made  by  him  from  a  "day-book"  kept  by 
hie  employer,  and  also  stated  that  he  could  testify  from  memory,  without'us- 
ing  the  books  for  tiie  purpose  of  refreshing  his  memory.  To  constitute  tlie 
entriee  in  the  ledger  made  by  the  witness  Clark,  who  was  not  a  party  to  the 
action,  competent  evidence,  such  entries  must  be  shown  to  have  been  made  by 
the  witness  Clark  in  the  usual  course  of  business,  and  which  entries  it  was 
hia  duty  to  make  at  or  about  the  time  of  the  transaction,  viz.,  in  the  years 
1884  and  1885,  whereas  it  appears  that  such  entries  were  made  after  the  death 
of  Benjamin  S.  Clark,  and  also  that  the  witness  Clark  had  competent  knowl- 
edge of  the  fact,  or  that  it  must  have  been  his  duty  to  have  known  it.  1  Greeni. 
Ev.  §  115;  Gould  v.  Conway,  59  Barb.  355;  Burke  v.  Wolfe,  38  K.  Y. 
Super.  Ct.  264;  Whitman  v.  Morton,  46  N.  Y.  Super.  Ck.  581.  The  witness 
Clark  testified,  when  shown  the  ledger:  '*That  is  the  book  that  I  entered 
the  charges  that  Mr.  Clark  made  in  his  day-book;  it  is  a  journal,  and  it  is 
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in  my  handwriting. "  When  again  shown  the  book  he  testified  that  the  ledger 
was  made  up  after  Mr.  Clarlc's  death,  (he  died  April  7, 1888;)  that  Mr.  James 
W.  Barker  made  it.  It  was  written  up  from  Mr.  Clark's  books  of  original 
entiy.  The  witness  Clark  having  stated  that  he  could  testify  as  to  the  trans- 
action without  looking  at  the  book,  his  testimony  as  to  those  transactions  was 
competent  evidence,  and  the  book,  not  being  a  book  of  original  entries,  was 
improperly  admitted  in  evidence,  and  undoubtedly  influenced  the  minds  of  the 
jury  in  determining  what,  if  any,  amount  was  due  to  Clark  from  the  i;as  com- 
pany and  from  Wilson  at  the  time  the  note  was  given,  inasmuch  as  plaintifTs 
counsel  had  stated  that  it  was  offered  by  him  for  the  purpose  of  showing  bow 
large  such  indebtedness  was.  AVithout  considering  the  several  other  .points 
raised  on  the  part  of  the  appellant,  I  think  the  judgment  and  order  appealed 
from,  for  the  reasons  above  stated*  should  be  reversed,  with  costs,  and^a  new 
trial  ordered. 


Cagney  v.  Manhattan  By.  Co. 
(CUy  Court  of  Kew  York,  Oeneral  Temu^  September,  1888.) 

1.  CAARIBR8— Oi^  PA8SBNGBR6— Torts  of  Servants^Exempulby  Damaobs. 

Plaintiff  purchased  a  ticket  for  a  ride  on  defendant^B  elevated  railroad,  and,  with- 
out the  knowledge  of  the  gateman,  deposited  it  in  the  canceling  box.  The  gateman, 
not  seeing  the  ticket  deposited,  refused  to  allow  plaintilf  to  get  aboard  tne  traio, 
although  the  ticket  agent,  the  gateman's  superior  in.  authQritv,  said  he  had  sold 
plaintiff  a  ticket  and  told  the  gateman  to  let  him  ride.  Unable  to  secure  a  train 
without  repayment,  plaintiff  walked  home.  Many  people  were  present,  and  plain- 
tiff was  apparently  much  mortified  at  the  imputation  of  attempting  to  ride  with- 
out payment.  Heldt  that  defendant  was  liable  for  both  actual  and  exemplary  dam- 
ages, although  caused  by  the  gateman's  own  malicious  act,  aa  bv  the  contract  the 
carrier  is  liable  for  the  malicious  acts  of  its  agents  within  the  line  of  their  dnty.^ 

2,  Damages— For  Personal  Injuries— Excessive. 

A  verdict  for  $500  damages  in  such  case  is  not  excessive.* 

Appeal  from  trial  term. 

Action  by  Timothy  J.  Cagney  against  the  Manhattan  Railway  Company,  for 
wrongfully  refusing  to  allow  him  to  ride  on  its  road.  Verdict  and  judgment 
at  trial  term  for  plaintiff,  and  damages  assessed  at  $500.    Defendant  appeals. 

Argued  before  Kjshrbas,  McGowk,  and  Pitshke,  J  J. 

Davies  &  HapallOt  for  appellant.     Wm.  M»  Lyddy^  for  respondent. 

FiTSHKE,  J.  The  plaintiff,  late  in  the  evening,  purchased  a  ticket  for  a 
passage  on  the  Manhattan  Elevated  Railway.  This  ticket,  he  swore,  he  de- 
posited in  the  canceling  box,  and  then  stood  on  the  station  platform,  awaiting 
the  arrival  of  a  train  to  take  him  to  his  home,  uptown.  The  suit  is  for  dam- 
ages for  an  aggravated  breach  of  tlie  dc^fendant's  dut^y,  as  a  passenger  carrier, 

1  Under  the  Georyia^Code,  a  raUroad  company  is  liable  in  damages  for  the  wrongful 
homicide  of  a  customer  by  the  company's  depot  agent,  in  the  latter's  olHoe,  while  the 
customer  was  lawfully  there,  transacting  railroad  business  with  the  agent,  ChrisUan 
V.  Railroad  Co.,  7  8.  E.  Rep.  216;  but  is  not  liable  in  exemplary  damages  for  injuries 
caused  by  the  maliciqus  acts  of  its  agents  in  running  a  train,  unless  saSb.  acts  were  au- 
thorized by  the  company,  or  subsequently  ratified  by  it.  Railroad  Co.  v.  Moore^  (Tfcx.) 
6  8.  W.  Rep.  681.  A  passenger  purchased  a  ticket  of  the  authorized  agent  of  a  raUroad 
company,  believing  it  to  be  genuine,  which  facts  he  stated  to  the  conductor.  Held,  that 
the  conductor  was  bound  to  accept  such  statements  as  true  until  they  were  proven  oth- 
erwise, and  the  company  was  liable  in  damages  for  the  assault  of  the  conductor  in  aU 
tempting  to  eject  the  passenger.  Hufford  v.  Railroad  Co.,  (Mich.)  81  N.  W.  Itep.  544. 
See,  as  to  the  liability  of  common  carriers  for  wanton  assaults  committed  by  their  agents 
on  passengers,  and  as  to  the  liability  in  general,  of  masters  for  the  torts  of  their  serv- 
ants, committed  in  the  scope  of  the  latter's  employment,  Williams  v.  Car  Co.,  (La.)  3 
South.  Rep.  631.  and  note;  Id.,  4  South.  Rep.  85;  Railroad  Co.  v.  Wood,  (Ind.)  16 N.  E. 
Rep.  197:  Hams  v.  Railroad  Co.,  35  Fed.  Rep.  116,  and  note:  McCord  v.  Telegraph  Co., 
(Mmn.)  89  N.  W.  Rep.  315,  and  note;  Cain  v.  Railway  Co.,  (Minn.)  Id.  635,  and  note. 

*  As  to  the  measure  of  damages  in  actions  for  malicious  torts,  see  Clarke  v.  Improve- 
ment Co.,  35  Fed.  Rep.  47S;  Fotheringham  v.  Express  Co.,  86  Fed.  Rep.  asS. 
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to  cany  him  to  his  destination,  with  safety  and  protection  to  plaintiff  from  in- 
jury by  any  of  its  servants,  in  that  said  breach  was  accompanied  by  an  un- 
warranted assault,  the  plaintiff's  fare  having  been  duly  paid  for  his  passage. 

.  Upon  the  trial  the  defendants  admitted  that  the  plaintiff  had  bought  and  paid 
for  his  ticket  to  ride.  The  main  contention  was  whether  the  plaintiff,  after 
having  purchased  such  ticket,  had  deposited  it  in  the  canceling  box.  The 
gateman  at  the  time  was  several  feet  away  from  the  plaintiff *s  side  of  the  box, 
and  had  his  back  turned  to  plain|jff  as  the  latter  passed  by  the  box.  Fi-um 
where  the  gateman  was  standing  when  plaintiff  passed  the  box  he  could  not 
see  the  plaintiff  drop  a  ticket  into  it.  After  the  plaintiff  had  passed  by  the 
gateman  walked  around  to  the  box  and  looked  into  the  box,  and  saw  no  ticket 
there,  and  he  inferred  that  the  plaintiff  hiid  not  deposited  any  therein;  and 
he  stopped  plaintiff  from  getting  on  the  train  then  arrived.  The  gateman  had 
been  standing  near  the  box,  away  from  the  plaintiff,  with  his  (said  gateman*s) 
hand  resting  on  the  handle  of  the  box,  which  drops  the  tickets  out  of  sight. 

.  The  gateman  was  under  the  orders  of  the  ticket  agent,  who  was  "boss"  of  the 
station.  When  plaintiff  was  thus  hindered  from  reaching  a  train  the  dispute 
between  him  and  the  gateman  was  brought  before  the  ticket  agent,  who  t^here- 

.  upon  recognized  the  steel  ring  on  plaintiff ^s  hand,  and  told  the  gateman  tliat 
he  liad  sold  to  plaintiff  a  tidi^et,  and  he  also  directed  the  gateman  to  let  the 
plaintiff  ride  on  the  cars.    Kotwithslanding  this,  the  gateman  again  refused 

.  repeatedly  to  let  this  plaintiff  ride,  because  he  did  not  see  any  ticket.  As  the 
Jnry  by  the  verdict  has  found,  the  plaintiff  was  then  again  pushed  back  a  sec- 
ond time  by  the  gateman,  rudely  and  forcibly,  contrary  to  the  ticket  agent's 
information  and  instructions.  There  were  many  people  on  the  platform  at 
the  occurrence,  and  seeing  the  same  in  part;  and  the  plaintiff  thereby  was 
much  chagrined  and  greatly  mortified,  apparently,  and  became  much  excited 
over  the  implication,  at  first,  that  he  had  endeavored  to  steal  a  ride.  Unable 
to  secure  a  train  at  the  station  without  repayment,  the  plaintiff  was  obliged 
to  ^eave  the  station  and  to  descend  to  the  street  for  the  purpose  of  traveling 
liQme.  There  was  nothing,  unusual  in  plaintiff's  appearance  on  the  oocasion 
in  question.  The  gateman  insisted  he  would  not  let  the  plaintiff  ride  until 
lie  Haw  a  ticket  deposited,  and  claimed  that  such  was  his  duty  to  do.  . 

The  law  on  the  subject  is  well  settled.  Wherever  an  injury  has  been  caused 
by  the  conduct  of  a  servant  in  the  business  of  his  master,  and  within  the  scope 
of  his  employment,  the  master  is  liable,  though  the  conduct  was  tortious.  The 
questjoh  of  the  master's  liability  does  not  depend  entirely  on  the  quality  of 
the  act,  but  rather  on  the  other  question,  whether  it  has  been  performed  in 
the  line  of  duty  and  within  the  scope  of  the  authority  conferred  by  the  master. 
Where  the  act  of  a  servant,  whether  a  trespass  or  otherwise,  is  without  the 
auibority  conferred  from  the  nature  of  the  employment  and  character  of  th^ 
duties,  the  master  is  ordinarily  not  answerable.  It  is  said,  the  implied  au- 
thority in  the  servant  is  limited  to  those  acts  which  the  master  couid  him- 
self do,  if  personally  pi'esent;  and  if,  in  the  performance  of  such  acts,  the  serv- 
ant misconducts  himself,  the  master  will  be  liable  for  his  acts.  And  the  mas- 
ter la  not  exonerated  from  liability  for  excess  of  force  or  error  of  judgment, 
in  the  performance  of  an  act  by  the  servant,  within  his  general  authority. 
Imac9  V.  Railroad  Co.,  47  N.  Y.  126,  127;  Steam-Boat  Co.  v.  Railroad  Co,, 
24  Conn.  40;  Mali  v.  Lord,  39  N.  Y.  381.  But  the  rule  ordinarily  relieving 
a  master  from  liability  for  the  servant's  own  naalicious  injury  to  others  by  him 
inflicted,  when  not  acting  within  the  scope  of  his  employment,  does  not  apply 
as  between  a  common  carrier  of  passengers  and  a  passenger.  Such  a  carrier 
undertakes,  by  implication  of  law,  to  protect  the  passenger  against  any  injury 
arising  from  the  negligence  or  willful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  the  carrier  owes  to  the  passenger.  It  is 
the  carrier's  failure  to  carry  safely  and  without  injury  that  constitutes  the 
cause  of  action,  and  it  is  no  defense  to  say  that  such  failure  was  the  result  of 
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the  willful  or  malicious  act  of  the  servant.  A  rule  which  should  exonerate 
the  carrier  when  the  injury  was  the  result  of  an  intentional  act  of  the  servant 
wonld  lead  to  most  absurd  results.  The  carrier  seler^ts  his  own  servants  and 
agents,  and  must  be  held  to  warrant  that  they  are  fit  to  be  trusted  by  the  pas- 
senger in  every  way,  as  well  as  skillful  and  competent.  And  this  is  so,  wb^her 
tiie  wrong  by  the  servant  of  a  p^issenger  carrier  is  through , negligence  or  the 
servant's  malice.  Steimrt  v.  Railroad  Co,,  90  N.  Y.  588,  592,  593.  Such 
action  against  the  passenger  carrier  is  a  muse  not  ex  eontrojctUt  but  in  tort, 
as  a  violation  of  duty.  .  Catlin  v.  Adirondack  Co.,  20  Hun,  22.  Corporations 
are,  of  course,  to  be  treated  precisely  like  individuals  in  such  oontroversfes. 
Wilds  v.  Railroad  Co.,  24  N.  Y.  441;  and  the  recovery  may  be  not  only  for 
compensatory,  but,  in  a  proper  case,  also  for  exemplary  damages,  in  Hke  man- 
ner as  if  the  master  were  acting  as  the  servant  did.  Sedg.  Dam.  (6th  Ed. )  Sf  1, 
note;  Oaldtvell  v.  Steam- Boat  Co.,  47  N.  Y  282.  It  is  undeniable  that  die 
*  gateman  would  have  been,  under  the'  circumstances  proven  in  tbts  case,  f  iaitle 
for  exemplary  damages,  were  lie  sued  individually.  His  conduct  was  ivbk- 
iessly  willful,  wanton,  and  unjustifiable,  after  having  been  properly  infomed 
by  the  "head"  of  that  station  of  the  full  payment  of  the  fare,  and  dfrecfted 
therefore  to  allow  the  passenger  into  the  cars,  and,  the  prevention  from  boMd- 
ing  the  train  and  the  unlawful  assault  being  repeated,  in  the  face  of  all 
assurances,  and  while  such  gateman  continuously  merely  insisted  he  had  n«fc 
seen  the  ticket  deposited,  which,  at  most,  was  only  evidence  of  a  due  paj- 
ment  of  fare,  and  that  having  been  actually  paid,  as  admitted  on  the  trlaU  and 
by  the  "boss"  of  the  station  at  the  occurrence.  Of  course,  exemplary  dam- 
ages are  likewise  also  recoverable  against  said  servant's  superior,  (this  defend- 
ant,^ a  passenger  carrier,  though  the  servant  acted  in  the  manner  ^hdwn 
herein,  either  maliciously,  or  actually  or  ostensibly  within  his  employtneiii. 
1?he  verdict  is  consequently  not  assailable  as  given  by  way  of  punitory  dim- 
ages.  Gravel  Road  Co,  v.  Gaiiae,  40  Amer.  Bep.  227,  note;  Rounds  v.  MM- 
road  Oo.i  64  N.  Y.  129;  Mott  v.  Ice  Co,,  73  N.  Y.  543,  The  jury  could  herthi 
adjust  the  award  of  damages  to  the  good  faith  or  bad  faith  of  the  servanl^s 
actions,  whether  independent  or  on  behalf  of  defendant.  Field,  Dam.  {  78; 
Wood's  Mayne,  Dam.  501,  note;  Yates  v.  Railroad  Co.,  67 1^.  Y.  103. 

The  verdict  was  not  excessive,  as  mental  suffering,  indignity,  and  Insult 
were  involved  in  the  occurrence  in  question.  These  may  be  taken  into  ac- 
count in  measuring  compeiisatorv  damages  for  actual  injury  inflicted.  JSTom- 
ilUm  v.  Railroad  Co.,  53  N.  Y.  28;  Sedg.  Dam.  (6th  Ed.)  118.  The  law  lias 
not  laid  down  what  shall  be  the  measure  of  damages  on  such  cases  of  Mi. 
And  it  cannot  be  said  that  the  verdict  herein  was  glaringly  extreme  Und  Im- 
proper or  unreasonable  beyond  measure.  Particularly,  as  the  evidence  heMn 
allowed  a  punitory  verdict.  Field, Dam.  8  85;  Huchle  v.  Money, 2  Wils. M; 
Field.  Dam.  ^  73;  1  Grab.  &  W.  New  Trials,  425,  426.  The  verdict  rendered 
appears  plainly  to  be  only  for  actual  injury 

The  exceptions  below  were  respectively  without  merit.  The  reqtiesb  to 
charge  which  was  refused  and  excepted  to,  as  delivered,  was  inappropriate,  for 
its  assuming  certain  disputed  facts,  warranting  punitory  damages,  to  be  oat 
of  the  case,  which  really  were  a  matter  for  the  jury's  deliberation.  SUner 
Flate  Co.  v.  Green,  72  N.  Y.  22,  24;  Baylies,  New  Trials,  183.  And  the  ap- 
plication to  dismiss  the  complaint  as  against  the  defendant  corporation  was 
properly  denied.  The  judgment  and  order  appealed  from  must  be  afflnned, 
with  costs. 

Neurbas  and  McGowk,  JJ.,  concur. 
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Pjering  C'Hjbnkkl. 

(CUy  Court  of  New  Yw%  Special  Term.    October  27, 1888.) 

'Pa^anom  nr  Civ^il  CABBs-^DiBioMij.  Arrv&  Death  op  Pabvt-^Attobmst  anb  Gli^ 

,      SNT— AUTHOKITT. 

An  order  and  judgment  dismissing  an  action  for  want  of  prosecutioD,  after  the 
death  of  the  sole  defendant,  are  erroneous ;  and^  the  attomey^s  authority  having 
been  revoked  by  his  client's  death,  his  interest  in  the  costs  will  not  sustain  the  dis- 
miasal. 

On  motion  to  vacate  Judgment. 

John  McMaTion,  for  motion.    A.  C.  SchatZy  opposed. 

McAdam,  0.  J.  On  May  10, 1888,  an  order  was  taken  by  defanlt,  dismis^- 
\m§  the  action  for  want  of  prosecution,  and  Judgment  was  entered  in  favor  of 
the  defendant,  and  against  the  plaintiff,  May  11, 1888,  for  $72.40  costs.  The 
pbiinUS  moves  to  vacate  the  judgment  upon  the  ground  that  the  defendant  was 
dead  at  the  time  the  order  for  dismissal  was  made.  The  defendant's  attor- 
ney admits  that  his  client  was  dead^at  the  time  of  the  dismissal,  but  claims 
that  his  practice  was  legal,  because  he  was  interested  in  the  costs.  There  is 
no  force  in  this  chum.  The  death  of  the  defendant  revoked  the  appointment 
otibe  attorney;  and  he  has  no  authority,  without  a  new  retainer,  to  appear 
in  the  suit  for  the  legal  representatives  of  the  deceased.  Weeks,  Attys.  §§ 
192,  256.  The  death  of  the  defendant  suspended  all  proceedings  in  the  ac- 
tion, except  to  revive  it  in  the  name  of  the  legal  representatives  of  the  defend- 
ant; and  it  has  never  been  revived.  Jarvis  v.  Felch,  14  Abb.  Pr.  46;  Heed 
V.Butler,  11  Abb.  Pr.  128;  Adams  v.  if <??«*,  59  How.  Pr.  385.  A  verdict, 
r^>ort«  or  decision,  made  or  given  against  a  party  who  dies  before  the  rendi- 
tion thereof,  is  void,  (Code,  §  765;)  and  this  provision  applies  to  proceed- 
ings in  an  action  on  the  death  of  a  sole  plaintiff  or  defendant,  (1  Wait,  Pr. 
1^.)  It  follows  that  the  motion  to  vacate  the  judgment  must  be  granted, 
but*  without  costs. 


l^IEBUHR  V.  SCIIRETER. 
(CemnKm  PleOfi  of  New  York  CUy  and  CcuntUy  Special  Term.    October  16,  ISSS.) 

B^H^BBBJiCB—ENTBr  OF  JUDOMBNT  ON  BBPORT— ACCOUNTmO. 

In  an  action  to  estaibliah  a  partnership,  and  for  an  kooounting,  a  referee,  appointed 
*  to  hear  all  the  issues,  reported  that  plaintiff  was  entitled  to  an  account.  The  same 
referee  was  then  appointed  to  take  the  account,  but  he  failed  to  file  his  report  with 
the  tesUmony,  as  required  by  rule  SO,  nor  were  eight  days  allowed  for  exceptions. 
Held,  that  it  was  error  to  enter  judgment  on  filing  the  report.  The  account,  hav- 
ing  been  taken  under  the  second  order  of  reference,  was  not  within  Ck)de  Civil 
Proc.  N.  T.  §  1228,  providing  that,  where  the  whole  issue  tried  by  a  referee  is  one 
of  fact,  judgment  may  be  entered  on  filing  the  report 

On  motion  to  set  aside  judgment. 

Action  by  Margaret  E.  Niebuhr  against  John  Schreyer  for  an  aocounti^ng. 
The  referee  found  a  balance  due  defendant,  and  judgment  was  entered  thero- 
for  on  the  filing  of  the  report.  Code  Civil  Proc.  N.  Y.  §  1228,  provides  that 
''where  the  whole  issue  was  an  issue  of  fact,  which  was  tried  by  a  referee, 
the  report  stands  as  the  decision  of  the  court,"  and  that  judgment  may  be  en- 
tered on  filing  the  report. 

Thomas  M,  Tpng,  for  plaintiff.    Alexander  Thain*  for  defendant. 

Daly,  J.  This  was  an  action  in  which  plaintiff  claimed  a  partnership  be- 
tween herself  and  defendant,  and  demanded  an  accounting,  etc.  The  defend- 
ant denied  the  copartnership,  and  all  the  issues  were  referred  to  a  referee  to 
bear  and  determine.  He  made  a  report  finding  that  the  plaintiff  was  enti- 
tled to  an  accounting  aa  to  certain  parcels  of  real  estate  mentioned  in  the 
oomplaintt  but  not  as  to  others,  and  that  such  accounting  should  be  brought 
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upon  two  days*  notice;  and  that  the.  question  of  a  certain  counter-claim,  set 
up  in  the  answer,  should  be  reserved  to  such  accounting;  and  that  either 
party  was  entitled  to  enter  an  interlocutory  decree  on  the  report;  and  order- 
ing such  decree.  An  interlocutory  decree  was  thereupon  entered,  adjudging 
the  rights  of  the  parties  as  found  by  the  referee,  and  referring  it  to  him  to 
take  and  state  the  account-  between  the  pailies.  He  went  on  with  the  ac- 
counting, and  made  a  report  finding  a  balance  due  defendant  of  $251.37,  and 
ordered  judgment  for  him,  with  costs  accordingly.  This  report  was  not  filed, 
with  testimony  of  witnesses,  as  required  by  rule  30,  nor  were  eight  days  al- 
lowed for  exceptions;  but  the  defendant,  on  filing  the  report,  immediately 
entered  an  ordinary  money  judgment  in  his  favor  against  plaintiff  for  the 
sum  reported  due,  with  costs. 

This  judgment  was  clearly  irregular.  The  report  of  the  referee  upon  the 
accounting  should  have  been  filed,  with  the  testimony  of  the  witnessee,  as 
required  by  rule  30.  The  plaintiff  should  have  had  her  time  to  file  exceptions, 
which  should  have  been  brought  to  a  hearing  at  a  special  term,  and  a  final 
decree  made  thereon.  It  is  claimed  that  the  referee  proceeded  with  the  ac- 
counting under  the  original  order  of  reference  of  the  issues,  and  that  his  final 
report  did  not  require  final  confirmation,  but  that  judgment  was  to  be  en- 
tered thereon  in  accordance  with  such  report,  (Code,  §  1228;)  but  this,  posi- 
tion cannot  be  maintained.  After  the  entry  of  the  interlocutory  decree,  which 
contained  an  order  referring  the  accounting  to  the  same  referee,  the  subse- 
quent proceedings  were  had  under  that  order  of  reference,  and  not  under  the 
original  reference  of  the  issues.  Under  the  original  reference  of  the  issues 
the  referee  could  have  heard  all  the  evidence  upon  the  issues,  and  then  pro- 
ceeded to  take  the  account,  making  a  single  report  on  the  whole  case,  cq>on 
which  a  final  decree  might  have  been  entered  without  application  to  the  court. 
This  was  done  in  Palmer  v.  Palmer,  13  How.  Pr.  363;  but  the  court  there 
say  that  It  would  be  better  practice  to  make  a  separate  report,  declaring  the 
existence  of  the  copartnership,  and  the  liability  to  account.  The  referee  in 
this  case  followed  the  regular  practice  in  making  his  report  upon  the  issue  of 
copartnership  before  taking  the  account.  **When  the  whole  of  the  issues 
raised  by  the  pleadings  have  been  so  referred,  it  has  been  recommended  as  the 
better  course  for  the  referee  to  hear  and  determine  such  issues  in  the  first  in- 
stance separately,  and  report  thereon  to  the  court.  If  these  are  determined 
in  favor  of  the  plaintiff,  and  his  right  to  an  accounting  be  thereby  established, 
he  may  then  move  on  the  report  for  another  order  confirming  the  report,  and 
referring  the  cause  (usually  to  the  same  referee)  to  take  and  state  the  aoooant 
between  the  parties."  2  Van  Santv.  £q.  Pr.  (3d  £d.)  194.  The  same  au- 
thority on  the  practice  in  such  cases  lays  down  the  course  of  procedure  on  the 
accounting  so  ordered,  and  in  the  making  and  filing  of  the  report  thereon;  by 
which  it  appears  ^hat  the  proceedings  in  respect  thereto  are  to  be  had  under 
rule  30,  and  that  after  the  hearing  of  the  exceptions,  if  any,  a  final  judgment 
is  to  be  entered  embracing  in  effect  the  findings  upon  the  issues,  as  well  as  ad- 
judging the  amounts  or  balances  found  due  upon  the  accounting.  Id.  210. 
This  practice  should  have  been  followed  in  this  case,  and,  not  having  been, 
the  judgment  must  be  set  aside.  The  testimony  of  the  witnesses  must  be 
filed  with  the  report,  and  notice  thereof  given  to  the  plaintiff,  and  the  pro- 
ceedings will  then  be  had  under  rule  30.     Motion  granted,  with  $10  costs. 


People  u.  Price. 

{Court  of  Sessions^  Albany  County.    October  2, 1888.) 

Criminal  Law-— Skntsnoe  attd  PuNisHMiemr— Prior  Convictiok. 

A  prior  oonviction,  to  be  available  in  increasing  poniBhment  for  seoond 
must  be  alleged  in  the  Indictment. 
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a.  Sam*— iDSHTiTT  of  DSFBimANT. 

On  the  trial  of  an  indiotment  whiob  aUiagea  a  priordoiiTi^tloii,  there  must  be  proof 
of  the  iden^itj'of  the  accused  as  the  defendant  m  the  prior  conviction. 
8.  Same— Indictment  and  Inpormation— IFindino  and  Filing. 

A  erand  jury  should  not  find  a  bill  of  indictment  when  there  is  wanting  an  essen- 
tial link  in  the  proof  of  the  charge;  and  therefore  an  indictment  which  aUesed  a 
prior  eoovioticm  will  be  set  aside  if  there  was  no  testimony  before  the  grand  jury 
identifying  the  accused  as  the  prior  convict. 

4.  8amb— Motion  to  Sbt  Abide  iNDicTBfENT— Grounds. 

A  motion  to  set  aside  an  indictment  may  be  made  on  other  grounds  than  those 
specified  in  section  dlS  of  the  Code  of  Orimmal  Prooednre. 

5.  Same-— Motion  io  Quash—Affidavits. 

The  pcaotioe,  as  to  making  affidavits  on  motions  to  ouash  indictments  upon  in- 
formation and  belief,  laid  down  in  People  v.  Brigg9^  60  How.  Pr.  17,  followed. 
(SyUalms  by  the  Court) 

On  motion  to  quash  or  set  aside  indictment. 

The  defendant,  John  Price,  alias  C.  H.  Himmons,  was  indicted  for  grand 
larceny  in  stealing  thirty- tive  $1,000  debenture  bonds,  and  the  indictment 
averred  a  prior  conviction  of  one  G.  H.  Simmons,  in  the  state  of  Greorgia,  of 
an  offense  which,  if  committed  in  this  state,  wouid  be  a  felony,  and  said  0.  H. 
Simmons  was  alleged  to  be  the  defendant. 

Edward  J,  Meegan^  for  motion.    Hugh  ReiUy^  Dist.  Atty.,  etmtra. 

KoTT,  J.  The  d^endant  was  indicted  at  this  term  of  the  court  for  grand 
laroNiy,  after  having  been  convicted  in  the  state  of  Georgia  under  the  name 
of  O.  H.  Simmons  of  a  crime  which,  nnder  the  laws  of  this  state,  if  committed 
here,  would  be  a  felony.  On  arraignment,  the  defendant's  counsel  moved  to 
quash  or  set  aside  the  indictment  on  the  ground  that  no  testimony  had  been 
given  before  the  grand  jury  of  the  identity  of  tiie  defendant  with  the  alleged 
Georgia  convict.  To  support  the  motion,  two  affidavits  were  read.  One  affi- 
davit was  made  by  defendant,  and  tie  »wears«  on  information  and  belief,  that 
no  testimony  was  introduced  before  the  grand  Jury  ttiat  he  was  the  Georgia 
convict.  He  denies  acquaintance  with  the  persons  named  as  witnesses  on 
the  back  of  the  indictment  The  other  affidavit  was  made  by  Mr.  Connick, 
one  of  defendant's,  counsel.  He  swears  that  all  tlM  SHid  witnesses  reside  in 
Albany  county,  and  emt)odied  in  his  affidavit  is  a  copy  of  the  testimony  taken 
in  the  police  court.  The  district  attorney  neither  admits  nor  denies  the  state- 
ments contained  in  the  affidavits.  Under  the  circumstances,  we  must  follow 
the  case  of  People  v.  BHggs,  60  How.  Pr.  17,  Mr.  Justice  Osborn  making  tlie 
decision,  that  on  a  motion  to  quaali  an  indictment  the  defendant  "may  allege 
the  facts  constituting  the  alleged  irregularity  upon  information  and  belief, 
if  they.shduld  be  within  the  knowledge  of  the  district  attorney;  and  if  so  al- 
leged they  may  be  sufficient  to  call  upcAi  him  to  disprove  them,  if  not  correctly 
set  forth  in  the  moving  affidavits."  In  determining  this  motion,  it  must  be 
assumed  as  fully  proved  that  the  grand  jury,  in  finding  this  indictment,  acted 
without  testimony  of  identity,  and  therefore  without  proof,  so  far  as  the  alle- 
gations therein  charge  him  with  being  a  Georgia  convict.  The  district  attor- 
ney objects  to  the  motion  being  granted,  because  the  ground  thereof  is  not  one 
of  the  cases  mentioned  in  section  318,  Code  Crim.  Proc.  The  court  cannot 
give  its  assent  to  this  proposition .  By  section  312  of  said  Code,  the  defendant 
is  authorized  "to  niove  to  set  aside  an  indictment,''  and  no  grounds  thereof 
are  stated  tlierein.  We  must  hold  that  this  section  gives  us  the  power  to 
entertain  the  motion.  Judge  Bartlbtt,  in  the  case  of  People  v.  8irger,  5  N. 
Y.  Crim.  B.  1,  entertained  a  motion,  and  granted  it,  to  set  aside  an  indict- 
ment on.  the  ground  that  the  defendant  was  compelled  to  testify  against  him- 
self before  the  grai)d  jury  which  found  the  indictment.  In  the  case  of  People 
V.  Sellick,  4  N.  Y.  Crim.  R.  329,  an  indictment  was  set  aside  because  attempts 
had  be^n  made  to  influence  the  grand  jury.  The  grounds  mentioned  in  these 
cases  are  not  of  those  specified  in  section  313.    Both  of  these  decisions  were 
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• 

made  subsequent  to  People  v.  Petrea,  92-  N.  Y.  128,  and  stand  on  diffenmt 
principles  from  those  which  control  the  decision  in  that  case.  The  question 
presented  for  our  decision  is  whether  a  grand  jury  can  find  an  indictment 
without  full  proof  of  the  crime,  or  where  an  essential  link  in  the  proof  is 
missing. 

Prior  to  the  adoption  of  the  Code  of  Criminal  Procedure,  the  law  was  set- 
tled in  this  state  that  the  grand  jury  ought  not  to  find  an  indictment  tinless 
the  testimony  against  the  accused,  ex  parte  and  unexplained,  is  sufficient  to 
convict,  (People  v.  Hyler,  2  Park.  Grim.  R.  570,  10  How.  Pr.  567;)  and  that 
when  it  appeared  by  affidavit  that  it  was  found  without  adequate  evidence 
to  support  it,  the  Indictment  should  be  quashed,  {People  y.  HeBtenblatt,  1 
Abb.  Pr.  268;  People  v.  Hulbut,  4  Denio.  IBS';  People  v.  Brtggs,  60  How. 
Pr.  29.)  The  elementary  writers  concur  in  this  view  of  the  law.  2  Bish.  Criro. 
Proc.  (3d  Ed.)  §g  8,  65,  and  cases  cited.  The  Code  of  Criminal  Procedure  ae- 
cords  with  this  statement  of  the  law.  Section  258  provides:  **  The  grand  jnry 
ought  to  find  an  indictment  when  all  the  evidence,  taken  together,  is  sach  as 
in  their  judgment  would,  if  unexplained  or  uncontradicted,  warrant  the  con- 
viction by  the  trial  jury."  By  section  255  the  evidence  niust  be  such  as  is 
given  by  witnesses  produced  and  sworn  before  them,  or  furnished  by  legal 
documentary  evidence,  or  by  the  deposition  of  witnesses.  And  by  section  26t^ 
the  grand  jury  can  receive  none  but  legal  evidence.  The  Penal  Code  provides 
that  a  person  who  after  having  been  convicted  under  the  laws  of  any  other 
state  of  a  crime  which,  if  committed  within  this  state,  would  be  a  felony,  eem- 
mits  any  crime  within  this  state,  is,  on  conviction,  subject  to  additional  im- 
prisonment. In  the  case  at  bar  the  imprisonment  would  be  double.  Section 
688.  The  rules  of  criminal  pleading  require  that  the  prior  conviction  be  aJ- 
l^ed  in  the  indictment  to  be  of  any  avail,  as  it  is  a  substantial  and  compo- 
nent pai-t  of  the  crime.  People  v.  Youngs ^  1  Caines,  87;  Qibudn  y.  PeopiU^  5 
Hun,  542;  Wood  v  People,  53  N.  Y  511;  La^mey  v.  ClewlaM,  34  Ohio  8t. 
599;  Com,  v.  Harringtoft,  130  Mass.  85.  In  the  Harrington  Oust  the  court 
held  that  the  legislature  cannot  dispense  with  these  allegations.  The  indict^ 
raent  is  required  to  set  forth  the  former  conviction,  and  to  aver  that  the  de* 
fendant  was  the  former  convict.  Wood  v.  People,  53  N.  Y.  511,  513,  514;  1 
Bish.  Crim.  Law,  (7th  Ed.)  g  963.  On  the  trial  of  such  all  indictment  there 
must  be  proof  of  the  identity  of  the  defendant  as  the  defendant  in  the  prior 
conviction.  HiaeM  v.  State,  26  Ga.  614;  Rex  v.  Clark, 6 Cox,  Crim.  Cas.  210. 
The  grand  jury  found  tlie  pendingindictment  without  any  testimony  connect- 
ing defendant  with  the  Georgia  conviction.  In  doing  so  they  violated  the  well- 
settled  rules  of  law.  The  doctrine  that  a  grand  jury  may  indict  without  evi- 
dence, if  tolerated,  would  establish  a  precedent  subversive  of  the  liberty  of 
tlie  citizen,  and  his  safety  and  security,  and  the  good  name  and  fame  of  any 
innocent  person  might  at  any  time  be  blasted.  The  pending  indictment  must 
therefore  be  quashed  and  set  aside;  and  as  we  are  iisquired  by  section  318  of 
the  Code  of  Criminal  Procedure,  the  defendant  being  in  custody,  be  must  so 
remain*  and  the  case  is  remanded  to  another  gi|nd  jury. 

KoTB  BY  T^B  Judge.  To  the  same  effect,  on  question  of  practice  of  eeUdnff  aside  in- 
dictments for  grounds  other  than  those  specified  in  section  818  of  the  Code  of  CrLminsl 
Procedure,  are  People  v.  Clements,  5  N.  Y.  Crim.  R.  292:  People  v.  Qaines,  1  N.  Y. 
Bupp.  55*  In  People  ▼.  White,  (Schoharie  county,  oyer  and  terminer;  April,  18S8,  Bn- 
w^KDs,  J.,)  the  facts  were  these :  There  wore  before  the  grand  jury  16  notes,  porport- 
ing  to  have  been  made  by  different  persons,  at  different  times,  and  for  diflierent  amonnts. 
It  was  claimed  that  those  were  forgeries.  They  were  all  considered  together  by  the 
grand  jury,  and  the  testimony  taken  as  if  but  one  case.  White  had  an  associate,  one 
Vanderhoif.  At  the  close  of  the  testimony  the  foreman  said  to  the  grand  juiy :  "Shall 
we  indict  White )  ^  They  voted  but  once :  ^  Yes.  **  Ko  particalar  change  was  mentioned. 
Sixteen  indictments  were  brought  in,  signed  by  the  foreman.  A  motion  was  made  to 
set  aside  those  indictments,  and  the  Petrea  Case,  92  N.  Y.  128,  was  cited  by  the  district 
attorney  in  opposition  thereto.  Held,  that  the  indictments  must  be  quaehed  or  set 
aflfide. 
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Doty  ©.  Stanton. 

(Sujrreme  CoiM%  Oenerat  Ttmiy  Fifth  Department    Oetober,  1888.) 

1.  KviDBNCE— Witness'  Conclusions. 

The  question  being  whether  a  certain  payment  was  to  be  applied  on  a  land  oon- 
tract  or  on  a  note,  one  of  the  vendors  ana  holders  was  asked :  "Was  the  $000  men* 
Uoned  by  F.  [the  vendee]  in  fact  paid  on  the  land  oontraoti  **  to  which  he  answered, 
•'No.'*  P.  had  testified  that  he  made  ttie  payment,  and  that  he  owed.the  vendors 
nothing,  except  on  the  contract.  Held^  that  the  above  question  called  for  the  wit- 
ness' conclusion  on  the  matter  in  dispute,  and  it  was  error  to  allow  it 

%,  SaMB— IKAOMISSIBLS  BviDSXCK-- PSWrUDIOlAl/  BltSOH. 

Testimony  which  is  confessedly  inadmissible,  and  whose  tendenoy  is  to  snstaia 
plaintiff's  theory  of  the  case,  and  also  to  impeach  the  credit  of  one  of  defendants* 
principal  witnesses,  must  be  held  prejudicial,  and  ground  for  reversaL 

8.   SAJfE— EVIDBNCB  IN  OTHER  ACTIONS— HEARSAY. 

On  cross-examination  a  witness,  B.,  was  asked  if  on  an  examination  in  supple- 
mentary prooeedinga  against  S.  before  a  referee  he  had  testified  to  certain  matters. 
He  answered  that  ne  had  no  recollection  of  being  sworn  or  examined  in  such  pro- 
ceedings. The  referee  therein  was  called  by  defendants,  and  testified,  after  refer- 
ring to  his  minutes,  that  B.  had  testified  in  those  proceedings,  and  read  certain 
testimony  given  by  him.  Subsequently  the  plaintiff  was  permitted  to  put  in  evi- 
dence the  whole  of  the  referee's  minutes  of  B.'s  testimony  in  fi^d  prooeedinga,  oon* 
taining  matters  material  to  the  issues  in  the  present  action.  Held,  that  the  ref- 
eree's minutes,  while  they  could  be  used  to  refl-esh  his  memory,  were  not  evidence 
for  any  purpose,  and  their  admission  was  error. 

Appeal  from  judp^ment  on  report  of  referee. 

J,  Jf.  Humphrey,  for  appellant.    iV.  A,  Woodward,  for  respondent.  ^ 

DwieHT»  J.  The  Actk>n  w^s  to  foreclose  a  contract  for  the  sale  of  landet 
ina^le  by  Charles  B.  BeBediet  and  X^eonidas  Doty,  as  vendors,  with  Isaao  Friend 
as  purchaser,  which  had  been  assigned  by  the  vendors  to  the  plaintiff.  The 
issue  litigated  was  payment.  The  di^ermination  of  that  issue  depended  apoit 
the  question  whether  certain  moneys  paid  by  Friend,  and  which  were  ap» 
plied  upon  a  note  of  $4,000,  made  by  Stanton,  and  discounted  either  by  Bene* 
diet,  and  Doty  or  by  Doty  alone,  were  also  applicable  in  i^iiction  of  the 
amount  due  on  the  contract  in  suit.  The  theory  of  the  defendants  upon 
which  the  double  application  of  the  payments  in  question  is  claimed  is  that 
Benedict  and  Doty  had  taken  title,  by  purchase,  to  the  several  parcels  of  land 
embraced  in  the  contract,  at  the  request  of  Stanton  and  Friend,  and  held  itlie 
same  by  way  of  security  for  the  advances  made  by  thend  in  the  purchase,  and 
for  other  moneys  loaned  and  advanced  by  them  to  and  for  the  benefit  of  Stsin* 
ton,  and  under  an  arrangement  to  convey  the  same  to  Friend  on  payment  by 
bim  of  the  moneys  so  loaned  and  advanced,  and  of  a  commission  for  their 
aervices;  that  the  aggregate  of  the  amounts  thus  secured  was  the  sum  naro^ds 
in  the  contract  in  suit;  and  that  such  aggregate  incltidt*d  the  note  of  |k4,00(>, 
before  mentioned.  There  was  a  great  volume  of  conflicting  evidence  bearing' 
upon  the  questions  of  fact  thus  presented  and  involved.  The  referee  .finds 
that  the  amount  of  the  note  in  question  was  not  included  in  the  consideration 
of  the  contract,  and  hence  that  the  payments  in  question  were  not  applicable 
in  reduction  of  the  amount  due  thereon.  It  Is  not  clear  that  this  finding  was 
unwarranted  by  the  evidence  before  tiie  referee;  but  we  are  of  opinion  that 
errors  were  committed  in  the  admission  of  evidence,  which  may  have  been 
prejudicial  to  the  defendants,  and  for  which  a  new  tnal  must  be  granted.  A 
very  liberal  rule  in  respect  to  the  admission  of  evidence  seems  to  have  been 
applied  by  the  referee  throughout  the  trial,  and  comparatively  little  evidence 
was  excluded  which  whs  offered  on  either  side;  but  errors  In  favor  of  the  de« 
£endants  cannot  be  offset  against  errors  to  their  prejudice,  and  the  cooclusioa. 
of  the  referee  cannot  be  upheld  if  it  appears  that  it  may  have  been  based  npon 
evidence  improperly  admitted. 

In  the  course  of  his  testimony  Leonidas  Doty  gave  evidence  in  respect  to 
ps^meats  made  by  Friend*  whieii  were  applied  by  J>oty  m  the  note  of  .lk,f)Qi>i 
v.2N.Y.s.no.l5    27 
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and  not  on  the  contract.  The  dates  and  amounts  of  the  several  payments 
were  not  in  question,  nor  that  tlMy  went  to  theextinKuishmentof  the  94,000 
note.  The  only  question,  as  we  have  seen,  was  whether  they  also  went,  or 
should  have  gone,  to  the  discharge  of  the  contract  in  suit.  The  question  ob- 
jected to  called  for  a  statement  h»y  Doty  of  the  purpose  with  which  a  certain 
payment  of  9900  was  made.  He  was  asked,  "  Was  the  9900  mentioned  by 
Friend  in  fact  paid  upon  the  land  contract?"  to  which  he  answered,  "No." 
Friend  had  testified  that  he  made  the  payment;  that  he  owed  Benedict  and 
Doty  nothing  except  the  money  advanced  by  them  in  the  purchase  of  the  land, 
and  which  he  wiis  to  pay  to  redeem  it.  He  was  not  ceitain  whether  the  writ- 
ten contract  had  been  executed ;  but  both  he  and  Stanton  testified  that  the 
bargain  had  been  made,  and  Stanton  that  Benedict  had  told  Friend  that  when- 
ever he  got  any  money  he  might  bring  it  to  him,  and  he  would  apply  it  on  the 
agreement.  The  question  to  Doty  called  not  for  a  fact,  but  for  a  conclusion 
on  the  matter  in  dispute.  Whether  the  9900  was  paid  on  the  contract  de- 
pended upon  the  intent  and  understanding  with  which  the  payment  was  made, 
and  that  was  to  be  Inferred  from  what  was  said  and  done,  and  from  tlie  cir- 
cumstances of  the  transaction.  It  was  not  competent  for  Doty  to  testify  to 
his  conclusion  drawn  from  those  facts;  still  less  to  impute  to  Fiiend  an  in- 
tention which  WHS  entertained  by  himself  alone.  The  court  cannot  say  Uiat 
this  incompetent  evidence  did  not  affect  the  decision  of  the  referee.  That  de- 
cision was  in  accordance  with  the  evidence  so  received  on  the  disputed  ques- 
tion In  the  ca9e,  in  respect  to  which  the  evidence  was  sharply  condicting. 

An  exception  to  the  admission  of  evidence  of  the  witness  Benedict  was  well 
founded.  The  evidence  objected  to  consisted  of  the  narration  by  l^nedict  of 
a  convereation  had  by  him  witli  Mr.  Tiift,  one  of  the  parties  in  New  York 
from  w  horn  the  purchase  of  a  hu'sre  portion  of  the  real  estate  was  made.  Bene- 
dict testified  that  he  had  been  wlih  Stanton  to  see  those  parties  on  the  previ- 
ous day,  and  found  them  disinclined  to  talk:  that  on  the  next  day  be  went 
without  Stanton,  and  had  the  conversation  with  Mr.  Tifft  to  which  he  testi- 
fies under  objection.  In  this  conversation  Mr.  TifiTt  is  represented  as  com- 
lonnicating  to  Benedict  his  suspicions  of  Stanton;  agreeing  with  Benedict  in 
bis  estimation  of  Stanton's  character, — evidently  not  a  favorable  one;  and  as 
velating  to  Benedict  a  conversation  which  he  had  had  with  Stanton  the  day 
before  Benedict  and  Stsmton  came  together,  in  which  Stanton  proposed  to  bring 
them  a  purchaser  for  the  property  at  910,000,  on  condition  ttiat  he  should  have 
a  commission  of  91>000  for  making  the  sale.  The  result  of  the  interview,  as 
testified  by  Benedict,  was  the  proposition  from  Tifft  to  sell  the  property  to 
Itonedict,  independently  of  Stanton,  at  99,000.  All  this  evidence  was  palpa- 
bly inadmissible.  Counsel  does  not  attempt  to  justify  the  ruling,  but  seeks 
to  avoid  the  effect  of  the  error  on  tlie  ground  that  it  did  not  prejudice  the  de- 
fendants. This  it  is  impossible  to  do.  The  tendency  of  the  evidence  was  to 
sustain  the  plaintiff's  theory  that  the  purcliase  of  the  property  was  made  bj 
Benedict  and  Doty  on  their  own  account,  and  for  their  own  benefit,  and  also 
to  impeach  the  credit  of  Stanton,  upon  whose  evidence  the  defendants  largely 
rely  lo  sustain  their  defense.  Another  ruling  on  evidence  is  liable  to  serious 
criticism.  On  his  cross-examination  the  witness  Benedict  was  asked  if  on  an 
examination  in  supplementary  proceedings  against  Stanton,  in  lb70  or  1871, 
before  one  Loerish,  referee,  he  had  testified  to  certain  matters  specified  in  tlie 
question.  His  answer  was  that  he  had  no  recollection  of  being  sworn  or  ex- 
amined in  the  proceeding.  Mr.  Loerish  was  afterwards  called  by  the  defend- 
ants, and  testified,  after  referring  to  his  minutes,  that  Benedict  was  examined 
in  the  proceeding  referred  to,  and  gave  evidence  as  follows:  '* Isaac  and  J<^n 
Friend  gave  me  a  request  thiat  I  should  purchase  this  property;  so  did  Stan- 
ton ;"  and  that  the  property  referred  to  was  a  farm  bought  of  the  Deters  or 
some  parties  in  Kew  York.  Also:  "I  don't  know  that  I  had  but  one  inter- 
liew  with  Stanton  on  this  matter  before  going  to  Xew  York.     Stanton  went 
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to  7S[9w  York,  and  while  tliere  telegraphed  me  to  come  down;  that  the  parties 
were  there.  He  agreed  to  telegraph  me  if  the  parties  were  there.  He  d id  so. " 
Also,  "I  have  all  the  papers  sent  me  by  the  Doters  at  my  office  now."  Sub- 
sequently»  and  at  the  folio  of  the  case  last  referred  to,  the  plaintiff  was  per- 
mitted to  pnt  in  evidence  the  whole  of  the  referee^s  minutes  of  the  testimony 
of  Benedict  given  on  the  examination  in  supplementary  proceedings.  It  cov- 
ers five  pages  of  tlxe  case  on  this  appeal,  and  relates  to  a  great  number  of  mat- 
ters, materia]  to  the  issues  in  this  action,  not  embraced  or  referred  to  in  tlte 
testimony  of  Loeiish.  The  defendants'  objection  to  this  evidence  was  full 
and  speolfic,  and  the  ruling  excepted  to  was  clearly  error.  The  referee's  min- 
utes were  not  evidence  for  any  purpose.  No  portion  of  them  had  been  intco- 
duced  in  evidence  by  the  defendants.  The  referee  was  permitted  to  refer  to 
his  minutes  for  the  purpose  of  refreshing  his  recollection  on  the  particular 
matters  to  which  his  attention  was  called.  It  would  h^ve  been  competent  for 
the  plaintiff  to  inquire  in  the  same  manner  for  all  the  evidence  given  by  the 
witness  in  reference  to  the  same  subject.  Beyond  this  the  plaintiff  was  not 
entitled  to  go.  The  result  of  the  ruling  in  question  was  to  give  to  the  plain- 
tiff the  benefit  of  ail  the  testimony  the  witness  Benedict  had  given  in  another 
proceeding.    It  was  hearsay,  merely,  in  this  case. 

It  is  very  mucli  to  be  regretted  that  Uiere^lioiildbe^^  the  necessity  to  repeat 
so  protracted  a. trial  as  that  of  this  case;  but  the  judg\nent  rendered  ciin not 
beaustained  without  disregarding  several  f  u|>d^mental  and  necessary  rules  of 
evidence.  Th^  judgment  mnst^  reversed.  .ai>d  a  new  trial  granted,  before 
anotber  referee,  with  costs  to  abide  the  event.    All  concur. 


Good  r.  Nbw  York,  L.  E.  A  W.  B.  Oo. 
{Suprerne  Court,  General  Term,  FHfth  Department,    October,  1888.) 

1.  ELUI«ROiLD  Ck>MPANIto9— NBGLIOENGB— PbOVINCB  or  JUBT. 

Where  loaded  can,  sent  onto  a  side  track  by  a  flying  switch,  go  through  an  open 
switch  onto  a  second  siding,  colliding  with  other  cars,  and  killing  the  horses,  with 
which  they  were  being  drawn,  and  there  is  evidence  to  show  that  the  loaded  cars 
followed  so  closely  that  there  was  no  time  to  close  the  switch,  and  also  evidence  of 
an  attempt  to  warn  the  men  in  charge  of  the  train,  and  as  to  whether  the  train  was 
ahead  of  time,  the  question  as  to  neffligenoe  on  the  part  of  the  company  is  properly 
SQbmitled  to  the  jury. ' 

2.  Sams— iNSTKucnoK. 

An  instruction  that  the  omission  of  the  engineer  to  observe  the  warning  given 
did  not  constitute  negligence  on  the  part  of  the  company  is  properly  refused. 

a   Same— CONTKIBTTTOBT  KEOfLICnSSCB— EVIDKNCE— SCPPICIBNOT. 

It  being  cdutrlbutory  negligence  to  he  drawing  cars  at  tratn-time  with  horses  on 
a  lAd^  tsack  ^tO'Whioh  ears  are  regularly  sent  by  a  flying  switch,  a  verdict  against 
the  railroad  company  for  loss  of  the  horses  cannot  be  sustained  where  the  evidence 
of  the  conductor,  and  two  brakemen,  and  the  record  of  the  time  of  leaving  the  sta- 
tion before,  as  taken  by  both  the  head  brakeman  and  engineer,  show  the  train  to 
have  been  then  1.5  minutes  late,  and  another  witness  tostifles  tnat  at  1:10,  taking 
particolar  notice  of  the  time  in  order  to  have  a  clear  track,  and,  having  first  tele- 
graphed to  learn  the  position  of  the  train,  he  left  the  station  beyond,  at  which  the 
train  was  due  at  1 :80,  going  up  the  track  with  a  hand  car,  three-quarters  of  a  mile, 
to  the  switch,  and  arriving  at  least  20  minutes  before  the  collision,  although  two 
witnesses  for  frfaintiil  testify  that  the  train  was  ahead  of  time,  one  of  whom  did 
not  know  the  schedule  time  for  the  station  beyond,  but  said  a  mill  whistle  blew  for 
t  o'clock  as  the  traiii  passed  the  switch,  but  he  did  not  know  that  the  mill  followed 
railroad  time,  and  the  other  said  he  did  not  look  at  the  time,  as  he  had  no  watch. 

Appeal  frpm  Cattaraugus  county  court. 

Action  by  Mary  Good, administratrix,  against  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  for  injuries  to  liorses.    From  a  judgment  entered 

^In  general,  as  to  the  provinces  of  court  and  jury  in  determining  questions  of  negll- 
ffenoe,  see  Barnes  v.  Sowden,  (Pa.)  12  Atl.  Rep.  804,  and  note;  Bennett  v.  Insurance 
Co.,  (Minn.)  80  N.  W.  Rep.;  488,  and  note;  Quinn  v.  Railway  Co.,  (8.  C.)  7  8.  E.  Rep. 
614,  and  note.  ... 
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on  n  Terdict,  and  from  an  order  denying  motton  f6r  new  trM,  defendait  ap- 
peals. 
/.  H.  Stevens,  for  appellant.    /.  R,  Jewell,  for  respon^nt. 

DwioHT»  J.  The  action  was  for  the  alleged  negligent  kilttng  of  four  horm 
betonging  to  the  plaintifTs  IntestHte.  on  a  siding  which  branched  fh>iii  the 
defendant's  road  at  what  is  known  as  the  *'Bulfis  Switch,  **  in  the  town  of 
Oarrolton,  in  Cattaraugus  cotintj.  The  plaintifF^s  intestate  was  employed 
by  the  Blaisdell  Bros.,  owners  of  a  mill  situated  on  the  siding,  to  draw  cai* 
to  and  from  their  mill.  It  was  his  duty  to  keep  the  siding  elenr  from  cars  at 
such  times  as  tlie  defendant  had  occasion  to  use  it — as  they  did  ti^rly  ^very 
day,  on  the  arrival  of  a  certain  train— to  send  cars  loaded  with  loga  f^oni  the 
main  track  to  the  Bullis  mflld,  situated  beyond  the  Blaisdell  mill,  on  the  same 
elding.  This  was  done  by  means  of  what  is  called  a  **tlying  switch,**  the 
loaded  cars  being  cutout  of  the  train,  while  In  motion,  and  propelled  by  thidir 
own  momentum  down  the  siding  onto  which  they  are  thrown;  Thie  plain- 
tiff*s  intestate  was  familiar  with  this  use  Of  the  siding,  and  knew  the  tiroeiit 
which  the  log  train  was  accustomed  to  atiive.  On  the  day  of  the  accldeDt 
his  teams  were  engaged  in  moving  is  string  of  empty  cars,  when  the  log  train 
arriired,  and  the  flying  switch  was  made.  The  empty  caris  had  been  drawn 
onto  a  branch  siding  near  the  Blaisdell  mill.  •  The  loaded  cam  came  down  the 
main  siding,  and  followed  the  empty  cars,  by  means  of  the  open  switeti;  t^\» 
the  branch,  and  the  collision  oeourred,  which  resulted  in  the  loss  of  the  horses. 
It  was  the  duty  of  Tm  plaintiff's  intestsite  and  his  m^n  to  dose  the  ewlteh  be> 
hind  them ;  but,  as  the  evidence  tended  to  show,  the  loaded  cars  followed  the 
empty  cars  so  closely  as  not  to  give  time  to  close  the  switch  after  the  passage 
of  the  latter.  There  was  evidence  which  warntnted  the  submission  to  the 
jury  of  the  question  of  negligence  on  the  part  of  the  defendant's  servants. 
The  testimony  of  Dunn  and  Evens,  called  by  the  plaintiff,  and  of  Eigdon,the 
atation  agent,  and  Rogers,  the  engineer*  on  the  part  of  tlie  defendant^  in  re- 
spect to  tlie  attempt  to  warn  the  men  in  ^charge  of  the  train,  and  tbua  avert 
the  accident,  clearly  presented  a  question  of  fact  on  that  branch  of  the  case. 
The  request  of  the  defendaht's  counsel  for  an  instruction  that  the  omission  of 
the  engineer  to  observe  the  warning  given  by  Dunn  did  not  constitute  negli- 
gence on  the  part  of  the  defendant  was  properly  denied,  and  the  qoeiiion 
seems  to  have  been  fairly  submitted  to  the  jury.  So;  also,  if  the  train  was  in 
advance  of  its  schedule  or  usual  time  when  the  flying  switch  was  made,  that 
was  H  fact  which  the  jury  might  consider  as  bearing  upon  the  same  question. 
They  might  well  have  found  it  negligence  on  the  part  of  the  defendant's  serv- 
ants to  throw  the  loaded  cars  onto  the  siding  at  a  time  when  men  and  teams 
might  be  there  engaged  in  moving  empty  cars.  But  upon  the  otiier  branch 
of  the  case  the  question  whether  the  train  was  or  was  not  in  advance  of  its 
usual  time  became  the  principal  question  for  the  jury,  and  was  so  treated  by 
the  court..  The  fact  of  the  time  of  the  accident  was  important,  and  perhaps 
conclusive  on  the  question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff's intestate.  It  was  manifestly  negligence  on  his  part  to  have  his  teams 
on  the  track  at  a  time  when  the  loaded  cars  were  lilcely  to  be  sent  over  it,  and 
so  the  court,  in  substance,  charged  the  jury.  It  is  chiefly  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence  on  this  question  that  the  ap- 
peal from  the  order  denying  the  motion  for  a  new  trial  is  urged,  on  the  argu- 
ment here,  and  we  think  the  objection  to  the  verdict  on  that  g|x>und  sboald 
have  been  sustained. 

The  evidence  on  the  question  of  time  can  scarcely  be  said  to  be  confli^ag. 
The  schedule  time  for  the  arrival  of  the  train'  at  Oarrolton  station  was  1:30 
p.  M.  The  Bullis  switch  was  between  one-half  and  three-quarters  of  a  mile 
south  from  the  station,  and  the  train  was  coming  from  the  bouUi*  There 
was  no  schedule  time  for  its  arrival  at  the  switch;  but  the  conductor tescitod 
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that  it  took  about  15  minutes  to  cut  out  the  cars  and  do  the  switching,  and 
il^t  when  tlie  train  arrived  at  Carrol  ton  on  time  it  must  arrive  at  the  switch 
4ifc  from  5  to  10  minutes  after  1.  Kigdon,  the  station  agent  at  GarroltoQ, 
and  Murray,  the  trackmaster,  testify  that  at  10  minutes  past  1,  by  the  latter^a 
watch,  Bigdion  left  tlie  station  to  go  up  to  the  switch.  He  took  pains  to  as-^ 
eertaiii  the  time  in  order  that  he  might  have  a  clear  track  tor  his  hand  ear. 
He  tt^tiOes  that  he  had  shortly  before  ascertained,  on  inquiry  by  the  tel«- 
^raph,  that  the  train  was  then  at  Livingston  station,  6  miles  south.  He  says 
he  arrived  at  tlie  switch  about  5  minutes  after  leaving  Carrolton,  and  was 
ibere  at  least  20  minutes  before  the  collision  occurred.  The  conductor  of  the 
train,  the  engineer,  tlie  head  brakeman,  and  two  other  brakemen  testify  that 
the  train  left  Livingston,  at  1  o'clock,  15  minutes  late*  and  the  engineer  aa^s 
to  madA»  up  5  mipu^  of  the  time  before  reaching  the  switch,  so  that  thej 
were  ttiere  10  miuiitea  behind  time.  The  engineer  and  the  head  brakenuui 
buUi  k^t  records  of  the  time,  and  both  entered  the  time  of  departure  frota 
Livingston  aa>  I  o'f^lock.  Some  question  was  made  about  an  alteration  of  the 
entry  made«  by  the  head  brakeman,  at  the  time  of  arrival  at  Oarrolton.  This 
to  explains  by  testifying  that  wheii  be  entered  the  time  of  leaving  Livingstoa 
to  anticipated  the  time  of  arrival  at  Carrolton.  and  entered  it  as  1: 35,  tZklnk* 
ing  tliey  weif^d  be  10  mi^nutes  .late»  but  that,  having  been  delated  by  the  ao- 
cident,  and  not  arriving  at  Carrolton  until  1:45,  he  then  corrected  the  entry. 
We  see  nothing  in  ^he  case  to  cast  serioua  suspicion  on  the  testimony  of  either 
•of  these  six  or  seven  fitnesses,  and  the  fact  Utat  they  were  all  gf  them  in  the 
employ  of  the  defendant  nnd  some  of  them  engaged  in  running  the  train  in 
qucfstion,  should  not  discredit  their  testimony  unless  it  was  substantially  con- 
tr^idioted.  This,  as  already  intimated,  we  do  not  find  to  be  the  lease.  The 
•only  appearance  of  contradiction  is  found  in  the  testimony  of  Dunn  and  Evens. 
Dunn  testifies:  *"ihe  train  was  ahead  of  time  that  day.  Couldn't  .tell  hpw 
much.  '  AbQut  ten  or  Qfteen  nUnutes,  any  way," — but  testifies  at  the  aaine 
time  tiuit  he  (does,  not^ know  at  what  time  it  was  due  at  the  station.  I^e  says 
**iJt  was  one  something  pr  one  thirty  sonoething."  He  does  not  say  that  he 
had  a  wa^ch.  or  consulted  any  time-piece,  but  he  testifies  that,  as  tlie  train 
paa^^  tto  switchi  "the  saw^mill  whistle  blew  1  o'clpck.  *  *  *  I  could 
not  tell  whetlier  they  had  railroad  time  or  not. "  The  testimony  of  Evens  w^ 
ev9n  Iess.coutradi(^toi7, .  In  answer  to  the  question,  "Do  you  know  what.iime 
it  waa  when,t|ie  train  was  in  there?"  he  testified:  "No.  I  did  not  look  at  tto 
^me.  I  did  not  have  any  tirn^.  and  did  not  look.  I  should  judge  it  was  abopt 
1  o\-.lock."  This  is  all  the  evidence  given  on  the  part  of  the  plaintitf  in  re* 
«pect  (o  tto.time  at  which  the  accident  occurred.  It  seems  to  furnish  no  sub- 
stantial  (contradiction  to  tlie  evidence  on  that  subject  given  on  the  part  of  tto 
def^iidant.  Siich  being  the  case,  it  must  be  held  that  the  verdict  was  against 
the  Weight  of  evidence  on  one  of  the  essential  questions  of  fact  submitted  to 
the  jury,  and  for  that  reason  the  judgment  must  be  reveraed/and  a  new  trial 
^rantkid.    Coitbta  abide  event.    All  concur. 


People  v.  Hakmon. 
(Suvreme  Comiy  Oeneral  Term,  Fifth  Department,    October  19, 1S88.) 

lUXO^Kfk'nSB  LiqnOBS— ^US1>AT  SalBS— iNDICTMXNT^JOlNDSa  OF  Offsnses. 

An  indictment  under  Laws  K.  T.  1857,  c.  62S,  $  21,  as  amended  by  Laws  18TS,  c. 
549,  S  5,  forbidding  the  sale  of  intoxicatinsr  liquors  on  Sunday,  charged,  in  one 
ooanty  a  sale  to  E.  Li.  and  divers  others  on  Sunday,  February  26s  1888.  Another  count 
cbaised  that  defendant  gave  away  intoxioating  liquors  to  fivers  persons  on  Sun- 
day« March  18, 1888.  Heldf  that  the  indictment  did  not  fall  within  the  exception  of 
CodeCrim.  Proc  $  280,  providing  that  the  precise  time  at  which  the  crime  was  com- 
mitted need  not  be  stated  except  when  time  Is  a  material  ingredient,  and  that  the 
indiotment  charoed  two  separate  crimes,  and  was  demurrable  under  section  8761, 
vhidh  proYides  that  the  indictment  must  charge  but  one  crime,  and  in  one  form. 
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Appeal  from  court  of  sessions,  Wyoming  county. 

Mary  Harmon  was  indicted  for  sellinj^  intoxicating  liquors  on  Sunday. 
The  court  of  sessions  sustained  a  demurrer  to  the  indictment,  and  the  people 
appeal. 
^     Argued  before  Barker,  P.  J.,  and  Haioht»  Bradley,  and  Dwioht,  JJ. 

E.  M,  BartletU  Dist.  Atty.,  for  the  People.  O.  P.  Stockmil,  for  respond- 
ent. 

Haight,  J.  The  indictment  contained  two  counts.  The  first  charges  that 
the  defendant  did,  on  Sunday  the  26th  day  of  February,  in  the  year  of  our 
Lord  1888,  at  the  town  of  Shddon,  in  the  county  of  Wyoming,  wfllfully» 
unlawfully,  and  maliciously  sell  to  one  Emil  Lambert  and  to  divers  citizens  of 
this  state,  and  to  divers  persons  whose  names  are  to  the  Jurors  unknown,  in* 
tpxicating  liquors,  etc.  The^seeond  cbxint' charges' that' she-  did,-  on  8ilnda)f, 
the  18th  day  of  March,  in  the  year  of  our  Lord,  1888,  at  the  town  of  Sheldon, 
in  the  county  of  Wyoming,  willfully,  unlawfully,  and  maliciously  give  away 
to  divers  citizens  of  this  state,  and  to  divers  persons  whose  names  are  to  the 
Jurors  unknown,  intoxicating  liquors,  etc.  The  defendant  demurred  xipoB^he 
grQunfl  that  more  than  one  criine  is  charged  in  the  indictment.  Tlie  court  of 
sessions  sustained  the  demurrer,  and  from  the  Judgment  entered  thereon  this 
appeal  was  taken. 

The  statute  under  which  the  defendant  was  indicted  provides  that  "^no 
inn,  tavern,  or  hotel  keeper,  or  other  person,  shall  sell  or  give  away  intoxi- 
cating liquors  on  Sunday  *  *  *  to  any  person  whatever,  as  a  beveraga" 
Laws  1857,  c.  628,  §  21,  as  amended  by  I^ws  1878,  c.  549,  §  6.  Section  280 
of  the  Code  of  Criminal  Procedure  provides  that  '*the  predse  time  at  which 
the  crime  was  committed  need  not  be  stated  in  the  indictment;  bat  it  maybe 
alleged  to  have  been  committed  at  any  time  before  the  finding  thereof*  except 
where  the  time  is  a  material  ingredient  in  the  crime.**  In  the  case  under 
consideration  it  will  be  observed  that  the  time  is  a  material  ingredient;  for, 
under  the  statute  already  quoted,  the  selling  or  giving  away  of  intoxicating 
liquors  must  be  on  Sunday,  in  order  to  be  brought  within  the  prohibition  of 
the  statute.  The  first  count,  as  we  have  seen,  charges  the  soling  on  San- 
day,  the  26th  day  of  February.  The  second  count  charges  the  giving  away 
on  Sunday,  the  18th  day  of  March,— two  different  and  distinct  Sundays.  The 
first  count  charges  the  sale  to  have  been  made  to  one  Emil  Lambert,  and  to 
divers  citizens  and  persons  of  the  state  unknown.  The  second  oountcharges 
the  giving  away  to  have  been  to  divers  citizens,  and  persons  unknown,  and 
does  not  charge  it  to  have  been  made  to  Emil  Lambert  It  consequently  ap- 
pears to  us— the  time  being  a  material  ingredient  in  the  crime — that  two  of» 
fenses  are  charged  in  the  indictment;  one,  of  selling  intoxicating  liquors  on 
Sunday,  the  26th  of  February,  1888,  to  Emil  Lambert,  and  to  diVers  citiiens 
and  persons  to  the  Jurors  unknown,  and  the  other  to  have  been  committed  on 
Sunday,  the  18th  day  of  March,  1888,  by  the  giving  away  of  intoxicating  liq- 
uors to  divers  citizens  and  persons  whose  names  are  unknown.  People  v. 
O'Dounell,  46  Hun,  358.  Befoi*e  the  Code  of  Criminal  Procedure,  separate 
and  distinct  misdemeanors  could  be  joined  in  tlie  same  indictment.  People 
v.  Dunn,  90  N.  Y.  1,04-107.  But  section  278  of  the  Code  of  Criminal  Pro. 
cedure  provides  that  '*the  indictment  must  charge  but  one  crime,  and  in  one 
form,  except  as  in  the  next  section  provided."  The  next  section  (279)  pro- 
vides that  "the  crime  may  be  charged  in  separate  counts  to  have  been  com- 
mitted in  a  different  manner  or  by  different  means;  and  where  the  acts  com- 
plained of  may  constitute  different  crimes,  such  crimes  may  be  charged  in  sep- 
arate counts."  As  we  understand  this  provision,  it  would  be  competent  to 
charge  in  separate  counts  that  the  same  crime  was  committed  in  adilTerent 
manner,  or  by  different  means.  It  would  have  been  competent  to  have 
charged  that  the  offense  was  committed  on  Sunday,  the  26th  of  February,  hj 
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Uie  aelling  of  intoxicating  liquors,  and  to  have  charged  in  another  oonnt  the 
BHine  offense  at  tiie  same  time  by  giving  away  intoxicating  liquors.  And  the 
provision  to  the  effect  tiiat*  *' where  the  acts  complained  of  may  constitute 
different  crimes,  such  crimes  may  be  charged  in  separate  counts,**  we  under- 
Jitand  it  to  refer  to  crimes  having  different  degrees,  such  as  murder  and  inan- 
sJaugbter*  where  the  criminal  act  may  constitute  different  crimes.  The  act 
of  selling  intoxicating  liquors  on  Sunday,  the  26th  day  of  February,  could  not 
constitute  the  offense  of  selling  or  giving  awi^  on  any  other  Sunday;  for 
such  selling  or  giving  away  would  be  a  st^parate  and  distinct  utTense.  It  fol- 
lows that  the  demurrer  was  properly  sustained  by  the  court  of  sessions,  and 
that  the  judgment  should  be  affirmed*  and  the  proceedings  remitted  to  that 
coturi.    lt>o  ordered. 

Babjksu,  p.  J.,  and  Boadley  and  Dwioht»  JJ.,  concurred. 


In  re  Ajndkiison's  Will, 
{Supreme  Cowrt,  €hneral  Tefnut  S^kfth  Depatriment.    October  10, 1S88*) 

WlLI«— TsSTAlfSNTXKT  GAPAGITT*^l!9T0XlCiL'nai«. 

A  physieiao  teetified  that  in  November  tefttatriz  was  temporarily  insane  from  the 
use  of  Intoxicatiug  liquors,  to  the  use  of  which  she  had  long  oeen  addicted ;  that  she 
afterwards  was  more  quiet,  but  did  not  improve  in  health,  nor  reoover  from  her 
aberration  of  mind.  In  January  she  bequeathed  all  her  properly  to  one  who  wsb 
not  a  relative,  or  near  friend,  bat  who  had  taken  care  of  her  for  a  short  time,  at  the 
request  of  others,  on  the  understanding  that  she  should  be  paid.  The  legatee  had 
previously  attempted  to  get  fSOO  from  testatrix,  and  had  asked  the  draughtsman  of  a 
xormer  will,  after  Its  execution,  to  insert  a  dause  in  her  favor.  The  daughter  of 
.the  legatee  came  a  long  distance  to  assist,  in  the  owe  of  testatrix,  to  whom  she  was 
an  entire  stranger,  and  witnessed  the  execution  of  the  wilL  Testatrix  had  also 
previously  made  a  grant  of  all  her  property  to  the  son  of  the  legatee,  which  was  de- 
stroyed. She  died  In  February.  Hetd,  that  the  will  was  void  for  incapacity  and 
tindne  influence.  > 

Appeal  from  surrogate's  court,  Erie  county. 

Argued  before  Barker,  P.  J.,  and  HAioHTt  Bradlet,  and  Dwiqht,  J  J. 

Fultertan,  Btcker  d-  Hazel,  for  appellant.  TF.  F,  SfieeJiatip  for  contest- 
ant, Mary  Coakley.  James  C.  Beech&i',  guardian  ad  litem^  and  for  tiie  heirs 
at  law. 

Haigiit»  J.  The  instrument  offered  for  probate  as  the  last  will  and  testa- 
fnent  of  Jane  Anderson,  deceased,  bears  date  January  2,  1884,  and  bequeatlis 
all  of  her  property,  real,  personaf,  and  mixed,  to  Elizabeth  Griffin,  and  Ap- 
points her  sole  executrix.  She  died  on  tlie  9th  day  of  February  thereafter, 
ah4  ait  the  time  of  her  decease  was  41  years  of  age.  It  appears  from  the  evi- 
debcAs  that  slie  was  the  widow  of  Patrick  Anderson,  who  died  the  summer  or 
fall  before;  and  for  a  long  time  she  had  been  addicted  to  the  use  of  strong 
and  spirituous  liquors.  After  her  husband  died  slie  appears  to  have  given 
away  to  its  use  to  such  an  extent  that  she  was  unable  to  care  for  herself;  that 
on  the  day  of  the  funeral  she  was  able  to  be  up  and  attend  the  funeral^but  on 
the  next  day  she  was  confined  co  her  bed,  and  was  most  of  the  time  there- 
after; that,  in  November,  Mr.  Sheehan  was  called  to  her  house  to  draw  a  will 
foT  her;  that  he  called  at  her  house  three  times  before  he  found  her  in  a  con- 
dition in  which  he  thought  she  was  competent  to  execute  a  will;  that  then 
he  drew  a  will  for  her,  which  was  executed,  in  which  she  reserved  $300  fu- 
neral expenses,  $700  for  a  monument  for  herself  and  husban<1,  and  gave  $500 
to  Sister  Martha,  of  St.  Bridget's  parisli,  and  $500  to  the  sisters  of  the  Buffalo 

^For  evidence  held  to  show  testamentary  mental  capacity  or  Incapacity,  see  In  re 
Ball,  ante,  52,  and  note;  Elkinton  v.  Brick,  (N.  J.)  15  Atl.  Rep.  891.  See,  on  the  snb- 
ject  of  undue  influence  in  the  execution  of  a  will,  Stockton  v.  Thorn,  (Minn.)  39  N.  W. 
Bip.  48,  and  note;  In  re  Hondorf'a  Will,  (N.  Y.)  18  N.  £.  Rep.  256,  and  note. 
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Catholic  AsyUira;  that,  shortly  after  the  decease  of  her  husband.  Dr.  Madny 
was  called  to  attend  her,  and  his  visits  continued  up  to  the  date  of  her  death. 
He  states  that  at  the  first  time  that  he  saw  her  she  was  temporarily  Insans 
from  the  use  of  intoxicating  liquors;  that  she  was  in  a  high  state  of  excite- 
ment, and  he  considered  her  totally  irresponsible;  that  that  was  in  the  begin* 
ning  of  November;  thai  he  could  not  say  that  she  had  been  on  a  protected  de* 
bauch,  but  she  had  been  using  intoxicating  liquors,  and  was  in  such  a  condi- 
tion that  he  could  not  talk  to  her;  that  at  other  times  when  he  called  he  found 
her  somewhat  quieter,  but  she  was  still  ili;  that  he  visited  her  oontinaomljr 
e\'ery  day  for  some  time  afterwards;  that  she  did  not  get  better,  nor  did  she 
get  dver  her  aberration  of  mind ;  that  he.  did  not  think  she  would  ever  recover; 
that  he  did  not  mean  to  say  that  she  was  crazy  from  the  constant  use  of  sfthmi* 
lants,  but  that  her  mind  was  in  a  feeble  condition,  and  broken  down;  that  lie 
could  not  properly  call  it  an  insane  condition,  for  her  mind  was  so  feeble  and 
so  weak  from  the  use  of  stimulants,  and  from  tlie  inroads  of  her  disease,  that 
her  powers  of  thought  and  memory,  or  of  Anything  of  that  kind,  were  very 
much  deadened,  and  he  did  not  think  she  understood  clearly  every  thing  that 
was  sliid  to  her;  that  she  did  not  always  answer  questions  inteliigeiitly,  and 
never  improved  in  her  state  of  health;  that  she  was  usually  in  a  sort  of  hstf 
titupid  condition.  It  further  appeared  that  at  some  time  after  the  making  of 
the  first  wUl  John  M.  E.  Kinney,  an  attorney,  was  called  in  to  make  a  further 
will;  that  he  saw  her  on  two  or  three  occasions,  but  did  not  draw  any  will 
for  her  to  exeoute;  that  subsequently,  and  in  December,  Mr.  Murphy,  an- 
other lawyer,  was  called  in  to  make  a  will  for  her,  and  that  he  drew  and  she 
executed,  a  grant»  in  which  she  gave  absolutely  all  of  her  property  to  The- 
ophilus  Grifiin;  that  subsequently,  and  on  the  2d  day  of  January,  the  will  in 
question  was  drawn  by  Mr.  Murphy,  and  executed  by  Mrs.  Anderson,  at 
wbicli  time  tl^e  grant  to  Xlteophilus  Griffin,  together  with  the  will  drawn  by 
Mr.  Sheeban,  were  destroyed.  It  further  appeared  from  the  evidenee  that 
Elizabeth  Grifiin  was  the  mother  of  Theophilus  Griffin;  that  she  had  beei\an 
i^cquaintanpe  and  friend  of  Mrd.  Andei-son^s  mother-in-law  prior  to  herdei^h; 
that  at  the  t!nie  of  Mr.  Antlersoi|i'8  death  Mrs.  Griffin  was  living  in  the 
country;  thai  she  came  to  the  city,  and  went  to  the  house  of  Mrs.  Anderson, 
and,  at  tlie  request  of  Mr.  Kelly  and  Mr.  McGuire,  the  administrator  of  Mr. 
Anderson's  estate,  she  stayed  to  take  care  of  Mrs.  Anderson  during  her  sick- 
ness. It  f  u  rther  appeared  from  the  evidence  tliat  during  the  sickness  of  Mrs. 
Anderson  a  $2,000  draft  was  delivered  to  her  from  the  G.  M.  B.  A.,  a  benefit 
society  of  which  her  deceased  husband  was  a  member;  that  Mrs.  Griffin  wss 
present  at  the  time  such  draft  was  delivered,  and  wanted  $300  of  the  money 
given  to  her;  tliat  $125  was  paid  to  her,  and  the  balance  deposited  in  the  Erie 
County  Savings  Bank  by  Mr.  8heehan;  that  subsequently  another  chedc  W90 
presented  at  the  bank,  payable  to  the  order  of  Mrs.  Griffin,  for  $150,  payment 
of  which  was  refused  until  indorsed  by  Mr.  Sheehan.  It  further  appears  that 
after  the  execution  of  the  will  drawn  by  Mr.  Sheehan  Mrs.  Griffin  went  to  hb 
house,  and  asked  him  to  insert  a  clause  or  codicil  giving  her  $500,  wliich  wss 
refused.  The  surrogate  has  found  tlmt  said  will  and  testament,  dated  Jannaiy 
2,  1884,  is  not  genuine  and  valid  and  duly  executed,  and  that  the  testator  at 
the  time  of  the  execution  thereof  was  not  in  all  respects  competent  to  makes 
will,  and  was  under  restraint  and  unduly  infiuenced,  and  not  of  sound  mindj 
memory,  and  understanding.    Exceptions  are  taken  to  such  findings. 

Tlie  main  question  raised  for  our  consideration  is  whether  or  not  Mrs.  An- 
derson was  of  sound  and  disposing  mind  and  memory  at  the  time  of  the  mak- 
ing of  the  instrument  in  question,  and  as  to  whether  or  not  she  was  improp- 
erly or  unduly  influenced  to  execute  it.  The  evidence  with  reference  to  her 
mental  and  pliysical  condition  is  somewhat  conflicting.  The  will  was  witr 
nessed  by  Mr.  Murphy,  the  attoraey  who  drew  it,  and  by  Agnes  Sheehan,  a 
married  daughter  of  Mrs.  GritUn,  who  had  some  weeks  before  arrived  fion 
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the  city  of  N'ew  York,  and  had  taken  up  her  residenee  at  Mrs.  Anderson *8 
lioime.  Their  testimonj  woukl  tend  to  show  that  she  was  able  to  make  a  wifl> 
^blle,  on  the  other  hand,  the  testimony  of  the  doctor  and  of  the  other  vrtt- 
jesses  would  tend  to  show  that  she  was  not  in  condition  in  whieh  she  could 
properly  make  or  execute  a  will.  When  we  take  into  consideration  the  mental 
and  physical  condition  of  Mrs.  Anderson,  as  disclosed  by  the  testimony,  aiiA 
the  fact  tliat  Mrs.  Orlffln  was  not  a  relative  or  near  friend;  that  she  came 
there  a  few  week^before  Mrs.  Anderson's  death,  and  took  care  of  her  at  the 
request  of  friends,  with  the  understanding  that  she  would  be  paid  tlierefor; 
the  fact  that  Mrs  Sheehan  came  on  from  New  York,  an  entire  stranger,  to 
assist  her  mother  in  such  care,  with  the  attempts  of  Mrs.  Griffin  to  obtain 
motieyin  the  manner  already  indicated, — ^taken  into  consideration  with  all  thb 
other  facts  and  cireumstances  of  the  case, — lead  us  to  conclude  that  the  qaei*- 
tfons  of  the  mental  oondition  and  undue  influence  were  properly  disposed  #f 
by  the  surrogate.  The  decree  should,  consequently,  be  affirmed,  with  costs 
of  this  appeal.    So  ordered . 

Bbadlet  and  Dwight,  JJ.,  concurred.    Barker,  P.  J.,  not  voting. 


Barker  «.  Harbeck  et  dl, 
iSupreme  Courts  OeneraX  Term^  Second  Department    June  25, 1888.) 

1.  Gifts— Inter  Vivos— Deposits  in  Savings  Bank. 

A  deposit  of  money  in  a  bank  **for  Henrietta  Barker  "  is  either  a  depoeit  oX  monef 
tteiMigiBg  to  her,  ora  oomplated  gift  to  her,  and  the  depositor  on  djtkwing  out  the 
nuDnesr  holds  it  as  her  truetea ' 

a.  8Aim— IDBNTITT  OF  DOUBK. 

The  only  mei^ber  of  depositor's  family,  Who  was  named  Barker,  was  her  iister 
Harriet,  and  there  was  no  other  named  Harriet,  Henrietta,  or  Harrietta.  1%  was 
shown  that  the  depositor  had  declared  that  Mrs.  Barker's  name  was  Harrietta. 
Held  to  jnstify  a  finding  that  the  deposit  was  intended  for  Mrs.  Barlier.  /; 

Appeal  from  circuit  court,  Kings  county;  Edgar  M.  Cctllen,  Justice* 

Action  by  Daniel  Barker,  as  admin  istrator  of  Harriet  Barker,  deceased,  against 
J<yhn  H.  Harbeck,  Henry  Harbeck,  and  Thomas  D.  Robinson,  executora  of 
Elvira  Harbeck,  deceased.  The  defendants  appeal  from  a  judgment  for  plain- 
tiff, and  from  the  order  denying  motion  for  new  trial. 

Argaed  before  Babnabj>  P.  J.  and  Pratt,  J. 

W$tifft  Shcudy  (6  Putnam^  {Joseph  A,  tihoudy,  of  counsel,)  for  appellants. 
Fisher  A  Voltz^  for  respondent. 

Barnard,  P.  J.  In  1859,  Elvira  Harbeck  deposited  with  the  Bowery  Sav- 
ings-Bank $350  *'for  Henrietta  Barker."  The  law  in  respect  to  such  depeaits 
is  now  very  well  settled.  Mrs.  Harbeck  either  deposited  Henrietta  Barker^s 
tDoney,  or  constituted  herself  a  trnstee  of  the  fund  by  a  completed  gift  of  thfr 
fDoney  deposited.     Martin  v.  Funk,  75  N.  T.  134;  Mahie  v.  Bailey ^  95  N'. 

1 A  depoeit  of  money  in  a  hank  in  the  name  of  another,  subject  to  the  right  of  the  da- 
poaitor  to  take  the  income  during  bis  life,  to  which  arrangement  the  donee  assents,  om^ 
aiitiitQS  a  valid  gift  inter  t>ivo»,  if  the  donor  intended  it  as  a  present  gift,  though  he 
retains  the  bank-book,  Smith  v.  Bank,  (N.  H.)  9  All.  Rep.  793;  and  evidence  of  declara- 
tions made  by  the  donor,  shortly  before  bis  death,  to  the  donee,  to  the  effect  that  the 
mon«7  was  in  the  bank,  and  belonged  to  the  donee,  justifies  a  finding  in  favor  of  the 
latler.  Alger  v.  Bank,  (Mass.)  15  N.  £.  Rep.  &16.  To  constitute  a  gift  of  money  depoa- 
ited  in  a  savings  bank  it  must  have  been  deposited  in  the  name  of  the  donee,  with  the 
intention  on  the  donor's  part  of  making  a  gift  of  it,  and  it  must  have  been  accepted  br 
the  donee,  Boott  v.  Ford,  (Mass.)  2  N.  £.  Rep.  935;  Walker  v.  Welsh,  (Mass.)  11  M.  E. 
Rep.  727;  and  when  a  deposit  is  made  by  a  husband  in  his  wife's  name,  and  the  husband 
retains  control  over  it  until  time  of  his  death,  there  is  no  gift,  Schick  v.  Grote,  (N.  J.) 
7  AtL  Rep.  852. 

In  general,  as  to  the  requirements  of  a  valid  gift  inter  vivos^  see  Bennett  v.  Ck)ok,  (Si 
C.)  6  S.  K  Rep.  28,  and  note. 
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y.  206;  Young  v.  Young,  80  N.  Y.  432.  It  Is  proven  that  after  the  deposit 
remained  some  years  Mrs.  Harbeok,  the  trustee,  drew  it  out,  and  applied  it  to 
her  own  use.  If  the  gift  was  complete  when  the  trustee  drew  out  the  money, 
she  held  it  as  trustee.    Mabie  v.  Bailey^  supra. 

The  remaining  question  is  one  of  fact  upon  the  question  of  the  identify  of 
the  plainliff^s  intestate.  The  deposit  was  made  for  Henrietta  Barker,  u  has 
been  stated.  Mrs.  Barker  was  a  sister  of  Mrs.  Harbeck»  and*  her  name  was 
Harriet.  There  was  no  other  member  of  Mrs.  Harbeck^  family  who  was 
named  Barker,  and  there  whs  none  wiio  were  named  either  Harriet,  Henrietta, 
or  Harrietta.  The  evidence  established  that  the  deceased,  Mrs.  Harbeck,  de- 
clared that  Mrs.  Barker's  name  was  Harri^^ta.  The  deposit  is' for  Henrietta. 
The  jury  have  found  in  favor  of  the  plaintiff's  intestate,  and  it  is  difficult  to 
arrive  at  any  other  conclusion.  The  donor  or  trustee  meant  some  one,  and 
Mrs.  Barker  can  be  selected  as  the  proper  donee*  although  there  was  a  differ- 
ence as  to  the  fact  whether  Harriet,  Harrietta,  or  Henrietta.  The  real  donee 
is  quite  plainly  proven.  Tlie  veixlict  of  the  jury,  therefore,  rests  upon  aaffl- 
eient  evidence,  and  the  judgment  should  be  affirmed,  with  costs. 

Pratt,  J.,  concurs. 


Speib  et  al.  o.  Town  of  Xew  Utbbctit. 
(Supreme  Courts  Oeneral  Term,  Second  Department.    June  25, 1888.) 

1.  HroHWATSt-PRESCRIFTION— PUBLIO  Us*. 

During  10  yean  of  the  time  in  whieh  it  was  oontended  that  a  60-foot  strip  of  land 
bad  been  used  as  a  public  higbway  a  portion  of  it  ranning  throughout  its  loagth 
bad  been  occupied  under  license  from  tbe  owner  by  a  steam  railway,  whose  rosd- 
bed  was  unsuitable  for  ordinary  travel,  and  that  portion  of  it  was  not  used  as  a 
pubUo  highway.  Held,  that  the  ude  by  the  public  during  that  time  of  tlie  rest  of 
the  strip,  did  not  constitute  the  strip  a  public  highway  by  user. 
91  Buffc— DaniOAnoN^BviDBNCB. 

No  map  showing  this  strip  as  a  public  highway  had  ever  been  filed,  nor  had  any 
lots  been  sold  as  bounded  by  it;  the  public  authorities  had  never  worked  it  or  kept 
it  in  repair,  nor  ezeroised  any  jurisdiction  over  it  Held,  that  the  fact  thai  toe 
owner  had  agreed  with  the  owner  of  the  land  bordering  on  it  not  to  olose  it  without 
his  consent,  Is  not  evidence  of  dedication,  nor  does  it  raise  any  presumption  that 
nominal  damages  only  could  be  awarded  on  taking  the  land  for  public  use.^ 
8.  Same— Res  Adjudicata. 

The  commissioners  for  opening  the  highway  for  which  the  land  In  queatiim  was 
assessed,  in  all  their  proceedings  assumed  this  strip  to  be  a  public  road,  and  omitted 
it  from  their  consideration  as  one  of  the  parcels  to  be  aoquiied  by  them.  JSM,  that 
these  proceedings  were  not  an  adjudication  upon  the  question  whether  or  not  it  waft 
a  public  highway. 

Appeal  from  special  term,  Kii^gs  county;  Bai^tlett,  Justice. 

Action  by  Robert  Speir,  Jr.,  against  the  town  of  New  Utrecht,  for  an  in- 
junction against  the  collection  of  assessments  for  opening  and  improving  a 
.certain  avenue,  on  the  ground  that  a  pqitlon  of  the  land  for  tbe  highway  was 
never  legally  acquired,  but  still  is  the  property  of  plaintiff.  At  the  opening 
of  the  trial  it  was  stipulated  that  defendant  waives  all  question  of  reinedj. 
and  that  all  questions  be  considered  and  decided  the  same  as  if  in  any  other 
form  of  action.  The  court  made  its  findings  of  fact  and  conclusions  of  law» 
and  in  accordance  therewith  ordered  judgment  dismissing  the  complaint. 
The  plaintiff  died  after  this  decision  was  made,  and  S.  Fletft  Speir,  Robert  F. 
Speir,  and  Peter  A.  liegeman,  his  executors,  were  substituted  in  his  steed, 
filed  exceptions  to  the  conclusions  of  law,  and  took  this  appeal. 

Wm.  C.  De  Wittt  for  appellants.     C.  Furgeson^  Jr.,  for  respondent. 

1  As  to  what  constitutes  a  dedication  of  land  to  public  use  as  a  highway,  see  City  of 
Chicago  y.  Hill,  (lU.)  17  N.  E.  Rep.  44;  City  of  Chicago  y.  SUnson,  Id.  4S,  and  note; 
Rube  V.  Sum  van,  (Neb.)  37  N.  W.  Rep.  600,  and  note. 
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Pratt,  J.  Chancery  welcomes  parties  who  'sobmit  their  controverBies  ir- 
letfpective  of  technical  questions  concerning  the  form  of  action  or  regularity 
of  proceediiigs,  and  it  was  the  clear  duty  of  the  trial  judge,  under  the  waiver 
and  stipulHtion  made  at  the  outset  of  the  trial,  to  give  all  the  rights  and  issues 
presented  full  and  final  determination.  Bank  v.  City  of  Utiea^  4  Paige,  899; 
Qrandin  v.  Le  Rop,  2  Paige,  509.  We  cannot  see  that  there  was  20  years' 
user  of  the  land  in  question  as  a  public  highway.  During  10  of  those  20 
years  a  portion  of  the  land,  at  one  time  10  feet  in  width,  and  at  another  20 
feet  in  width,  and  running  throughout  the  whole,  was  occupied,  under  a 
license  from  the  owner,  by  a  steam  locomotive  railway,  the  cross-ties  of  which 
were  on  a  level  with  the  surface,  the  tracks  of  which  projected  above  the  surr 
face,  and  the  trains  of  which  were  passing  and  repassing  with  great  frequency 
during  the  larger  portion  of  the  year.  This  railroad  bed  was,  as  is  found  by 
ifaeeonrt  below,  unsuitable  to  ordinary  highway  purposes,  and«aa -matter  of 
actsal^  obvious  fact  this  portion  of  the  land  in  question  was  not  used  as  and 
toT  an  ordinary  highway.  It  is  elementary  law  that  to  establish  an  easement 
in  lands  by  use  or  prescription  the  occapation  and  use  of  the  land  must  be 
filainiy  for  the  purpose  in  view  under  an  unequivocal  claim,  and,  if  not  act- 
ually adverse,  at  least  under  drcomstanoes  leaving  the  owner  at  all  times  free 
t^  resist  the  invasion.  The  coincidental  use  by  the  public  of  a  private  way 
vhdch  the  owners  maintain  primarily  for  their  own  convenience  is  permissive 
or  by  license,  and  lacks  the  essential  characteristics  of  the  use  required  to 
Vfork  a  presumption  of  grant  or  title  in  the  public  for  a  public  highway.  The 
authorities  in  support  of  these  propositions  are  too  numerous  for  citation; 
ma  do  we  think  the  case  of  I>ef)enpeck  v.  Lambert,  44  Barb.  596,  wherein 
the  use  in  question  was  primarily  and  wholly  by  the  public  as  and  for  a  pub? 
lie  highway,  and  it  was  held  to  be  sufficient  under  the  statute,  even  if  not 
adverse,  (a  matter  still  in  doubt  in  Be  Bridge,  100  N.  Y.  642,  8  N.JS.  Bep. 
679, )  militates  against  the  fundamental  rules  above  stated .  But  in  any  event, 
here  there  was  not  20  years'  use  of  the  land  for  a  public  highway  as  a  matter 
of  fact.  It  mig^t  be  that  the  bare  insertion  of  the  tracks  of  a  horse  railway, 
and  the  operatioi^of  its  cars  upon  the  lands,  would  be  so  far  consistent  with 
the  easement  of  an  ordinary  highway  as  not  to  work  an  interruption  of  such 
a  use,  although  we  think  the  court  of  appeals  has  negatived  the  doctrine  of 
the  inclusiveness  of  easements  in  such  a  case,  {Heard  v.  Brooklyn,  60  N.  Y. 
242,  and  Strong  v.  Brooklyn,  68  N.  Y.  1;)  but  where  the  occupation  of  the 
way  by  the  railroad  is  physically  and  actually  exclusive,  the  way  cannot,  as 
matter  of  fact,  be  deemed  occupied  by  another  and  distinct  easement.  This 
strip  of  20  feet  was  actually  and  exclusively  occupied  by  the  railroad  as  if  a 
building  had  been  erected  thereon.  It  is  clear,  therefore,  that  the  so-called 
6^foot  strip  did  not  become  a  public  highway  by  such  use  for  a  period  of  20 
years.  •  It  is,  however,  just  as  fatal  to  the  case  of  the  respondent  if  only  the 
10  of  20  feet  was  not  acquired  by  prescription,  as  in  that  case  even  the  street 
bite  never  been  acquired  by  the  public,  and  that  for  which  the  assessment  in 
question  was  laid  never  had  an  existence. 

The  counsel  for  the  respondent,  however,  argued  with  much  force  and  eru- 
dition that  the  lands  had  become  a  highway  by  dedication.  The  difficulty 
here  is  that  the  evidence  established,  and  the  court  found,  the  fact  again:)t 
ifim.  From  the  form  and  character  of  the  way  in  question,  and  from  the 
acts  and  declarations  of  the  parties,  the  trial  judge  has  found  that  it  was  not ' 
"dedicated  to  the  public,  but  reserved  to  private  use  and  control;  and  there  is 
no  visible  ground  upon  which  this  finding  can  be  reversed.  Besides,  the  case 
does  not  contain  any  evidence  of  acceptance  by  the  public,  even  if  a  dedi- 
cation could  be  presumed.  The  fact  that  an  owner  had  agreed  with  another 
owner  of  land  bordering  upon  the  land  in  question  not  to  dose  it  without 
t)ielatter*s  consent,  has  no  force  upon  the  question  of  dedication;  neither 
does  it  raise  any  presumption  that  only  nominal  damages  could  be  awarded 
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for  taking  the  land  for  a  public  use.  Robert  v.  HcuU^r,  1C4  N.  T.  234, 10 
N.  E.  Bep,  428.  It  was  an  agreement  between  private  parties,  and,  wbea 
both  parties  consented » the  way  could  be  closed.  The  asoal  aooompanimooli 
of  a  dedication  are  wholly  wanting.  No  map  was  ever  filed  by  the  owner* 
and  no  lots  sold  as  bounded  upon  a  public  way,  and  the  public  autbonfeiss 
never  worked  or  kept  in  repair  the  way  or  exercised  any  jurisdiction  over  it 
The  authorities  all  hold  that  an  intent  to  dedicate  must  be  delibecate*  ded8lvl^ 
and  unequivocal  to  effect  a  dedication.  Holdane  v.  Cold  Spring^  21  N.  F. 
477;  Cook  v.  Harris,  61  N.  Y.  448;  Bridge  Co.  y.  Baehman,  66  N.  Y.  SGO. 
Touching  the  question  of  estoppel  by  former  adjudication,  we  think  the 
appellant  dearly  right.  The  coromisatoners  for  the  opening  of  the  aveave 
did -not  in  any  way  pass  upon  the  question  involved  in  the  present  acti^a. 
Throughout  tiieir  proceedings  tlioy  ignored  entirely  the  60-foot  private  wif. 
They  assumed  it  to  be,  and  treated  it  as  already  a. public  road,  omitted  ittmm 
the  parcels  of  land  to  be  by  them  aeqaired,  and  left  the  pnblic  todeCeadm 
title  which  they  regarded  as  already  acquired  by  prescription.  The  raaftterii 
not  adjudicated  by  that  proceeding,  because  it  was  eliminated  from  tiw  p»- 
oeeding,  or,  in  otiier  words,  it  was  never  taken  into  the  proceeding.  Beaidai^ 
"we  think  the  decision  of  the  court  of  appeals  in  Doiau  ▼.  Mayor,  62  N.  F. 
472,  is  not  applicable  to  the  present  case.  The  assessment  iiefore  the  osaii 
in  that  case  was  governed  by  a  special  act  of  the  legislature,  paaaed  in  18lSb 
and  was  protected  by  statutory  provision  from  attack  upon  the  techaieai 
grounds  advanced.  On  points  confined  to  the  regularity  of  the  praccciinfi 
to  confirm  the  oidor  of  confirmation  might  well  be  held  eonclusivo.  Hatte 
aay  that  such  an  order  is  final  and  conclusive  in  all  eases  where  lands  an 
sought  to  be  taken  for  public  use,  however  uneonstitutional  or  invalid  these 
proceedings  may  have  been,  would  l)e  to  render  them  unassidlable;  and  we 
do  know  that  they  have  been  overthrown  and  deohired  vokl  in  a  multituls 
of  caseH,  with  the  approval  of  our  court  of  last  resort.  At  all  events,  whem 
in  proceedings  in  invitum  no  award  has  been  made  or  attempted  to  be  mads 
for  a  person ^s  land,  but,  on  the  contrary,  those  lands  have  been  thrown  oat 
of  all  oonsideiatlon,  it  cannot  be  said,  as  matter  of  legj^  inferenes,  that 
such  larfds  have  been  acquired  by  tiie  public,  and  lost  to  the  owner  despite 
the  constitutional  provision  that  private  property  cannot  be  taken  for  poMie 
use  witiiout  compensation.  For  these  reasons  we  cannot  eonour  with  «IM 
juilgment  of  the  trial  coutt.  It  will  not  be  necessary,  however,  to  ordtra 
new  trial.  There  being  no  dispute  of  fact,  the  judgment  below  should  kt 
reveraed,  and  judgment  entered  for  the  plaintiff,  with  costs. 


In  re  Arnett's  Estate. 

iSuxn-emc  Courts  General  Term^  Fifth  Department    October,  1888.) 

Dbscbxt  and  Distribution— Collateral  Inheritance  Tax— Statutes— HepbUiw' 
Act  N.  T.  1887,  c.  718,  entitled  **  An  act  to  amend  Laws  1885,  c  48S,  which  is  eiflf- 
tled  *  An  act  to  tax  gifts,  legacies,  and  oollateral  inheiitances  in  oortaia  < 


does  not  so  repeal  the  eaiiier  aot  that  proceedings  for  ooUeoting  taxas  whioh  ac- 
crued under  it  cannot  be  maintained  under  the  later  aoU 

a.  Same— Collection  of  Tax— Citation. 

Under  Code  Civil  Proc.  N.  Y.  $  27dl,  anthorizing  a  creditor  or  person  interested 
in  the  estate,  though  not  cHted,  to  appear  at  the  accounting  of  an  executor  and  he- 
come  a  party  to  the  special  proceeding,  Uie  people  majr  appear  and  claim  pmMit 
of  the  collateral  inheritance* tax  imposed  by  the  tax  act  of  1885,  as  amended  br  Mt 
of  1887,  making  such  tax  payable  to  the  treasurer  of  the  county  for  the  use  of  the 
state,  making  it  due  at  decedent's  death,  and  requiring  that  it  be  deducted  by  ths 
executor  before  paying  legacies. 

t.  District  Attornbtst— Apfxaranob  for  State— AoTHOUTr^PiwsuMpnoac. 

Where  the  district  attorney  appears  for  the  people  in  a  case  in  which  the  PMto 
have  a  right  to  appear,  and  on  appeal  the  attorney  general  appears  and  ratlflias  Qm 
action  of  the  district  attorney,  the  i>eople  will  be  regarded  as  properly  represenlod 
below. 
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Appeal  front  surrogate's  otmrt,  Niagara  countj.  , 

Pi'oeeedings  were  instftated  bj  the  exeeaton  of  Isaac  H.  Arnett^in  tlia 
•nrrogate*B  oourt.  for  a  BeUlemant  of  account.  Tbe  district  attoraegr  appearci^ 
and  aaked  an  ordier  for  the  payment  of  tbe  inheritance  tax  on  beiuilf  of.  the 
I^B^le,  and  objected  to  the  aeoonnt  as  presented.  The  objeotion  was  over* 
iwled  and  the  district  attorney  excepted. 

The  Attormejf  General  and  The  District  AUomep,  for  the  People^  A,  Q. 
P^tteVf  tor  respondents. 

DwiGHT,  J.  TheexecntorSt  respondents*  and  one  of  the  legatees  under  the 
will  appear  specially  and  move  to  dismiss  tbe  appeal  on  the  ground  that 
neither  the  district  attorney  nor  the  people  has  any  standing  to  prosecute  the 
same.  The  tcetator  died  April  12»  188&.  The  proceeding  before  the  sunro- 
gate  was  instituted  by  the  petition  of  the  executors«  filed  July  20. 1887,  whldi 
idleged  that  all  creditors  had  been  paid,  and  set'Out  the  names  of  ail  persons 
interested  in  the  estate  as  legatees,  heirs  at  law,  and  next  of  kin,  all  of  whom 
were  collateral  rdatlves.  The  usual  citation  was  issued,  returnable  Septem^ 
ber,  19, 1887,  and  diiiy  served  on  the  persons  so  mentioned*  to  attend  the  jtt4 
dicial  settlement  of  the  executors*  account  on  a  day  named.  Tlie  proceeding 
was  adjourned  from  time  to  time  until  the  lltb  day  of  October,  when  the  ex>> 
ientors  filed  their  final  account,  and  the  same  was  on  that  day  judicmlly  set- 
tled and  allowed  as  filed.  The  record  contains  a  notice  dated  September  27, 1687% 
Signed  by  one  George  P;  Ostrander,  (who  describes  himself  therein  as  an  ap* 
praiser  duly  appointed  by  the  surrogate  of  Niagadra  county,)  directed  to  tbe 
l^atees,  to  the  effect  that  he  will,  on  the  8th  day  of  October,  1887,  proceed  to 
make  an  appraisement  of  the  liegacies  in  the  will  of  the  deceaseds  subjed;  to 
tax  by  virtue  of  the  provision  of  cha}>ter  ^3  of  the  Law^  of  1885  and  the 
amendments  thereto.  The  notice  is  aoeompanied  by  proof  of  service  thereof 
by  TiUiH  on  the  several  legatees  named  in  the  will,  and  the  official  oath  of  the 
appraiser.  The  notice,  proof  of  service,  and  oath  were  filed  in  tbe  surrogate's 
efllce  October  8, 1887.  Tbe  record  contains  no  order  for  the  appointment  of 
8«ioh  appraiser,  nor  evidence  that  an  appraisal  was  made  or  any  proceeding 
bad  under  the  notice  above  mentioned.  The  minutes  of  the  proceeding  of 
the  settlement  of  the  account  of  the  executors  contains  the  following  entry: 
^D.  E.  Brong,  district  attorney  of  Niagara  county,  appears  in  person  for  the 
paeple,  the  people  being  thereby  made  a  party  to  this  accounting,  and  asks  for 
an  order  directing  payment  of  inheritance  tax  oh  behalf  of  tbe  people*  and  ob- 
jects to  the  account  as  presented.  The  petitioners  object.  Objection  of  dis- 
trict attorney  overruled  and  his  application  denied,  and  exception.  Account 
and  vouchers  filed  and  same  settled  and  allowed  as  filed,  and  dt*cree  directed 
drawn  accordingly."  The  decree  made  on  the  day  last  mentioned  adjudged 
that  the  account  be  settled  and  allowed  as  filed;  that  the  executors  were  not 
liable  to  pay  any  *' collateral  tax"  upon  any  legacy  or  property  under  the  will 
of  tbe  deceased;  that  no  deduction  should  be  made  by  them  for  any  such  tax 
from  any  such  legacy  or  property,  but  that  all  such  legacies  and  property  be 
delivered  and  distributed  by  them  acoordiug  to  the  provisions  of  tlie  will,  and 
as^decreed,  without  the  payment  or  deduction  of  any  such  tax.  From  that 
decree  this  appeal  was  taken  by  the  district  attorney,  in  the  name  of  the 
people  of  the  state  of  New  York. 

We  tliink  the  motion  of  the  respondents  to  dismiss  the  appeal  must  be  denied^ 
Assuming,  as  we  shall,  for  the  purpose  of  the  consideration  of  this  motion, 
that  the  collateral  inheritance  tax  act  of  1885,  as  amended  by  the  act  of  1887» 
was  applicable  to  the  case,  the  people  was  a  proper  party  to  the  proceeding,  if 
aot  as  a  creditor,  at  least  as  interested  in  the  estate.  By  section  1  of  both  the 
acts  mentioned  the  taxes  thereby  imposed  were  payable  to  the  treasurer  of 
the  county,  **for  the  use  of  the  state;"  by  section  4  of  both  acts  such  taxes 
bteame  "due  and  payable  at  the  death  of  the  decedent;"  and  by  section  6 


Digitized  by  VjOOQIC 


430  MEW    YORK   SUPPLRMENT,  [Sap..Qt 

they  were  to  be  deducted  by  the  executors  from  the  several  legacies  before 
th^  payment  of  the  latter  to  the  several  legatees.  The  |>eople  had  not  been 
cited  to  the  proceeding,  but,  by  section  2781  of  the  Code  of  Civil  Piooedare» 
*'a  creditor  or  person  interested  in  the  estate,  although  not  cited,  is  entitled  to 
appear  upon  the  hearing,  and  thus  make  himself  a  party  to  the  special  pro- 
ceeding. "  We  think  it  puts  no  strain  upon  these  provisions  to  hcrfd  them 
applicable  to  the  case  of  the  people  claiming  payment  of  the  collateral  inherit- 
ance tax.  That  tax,  although  it  is  required  to  be  assessed  upon  the  particoiar 
legacies  or  estates  given  by  the  wilU  is  yet,  in  a  perfectly  proper  sense  of 
the  words,  payable  out  of  the  estate  of  theilestator.  We  cannot  doubt  that 
the  people  was  a  party  interested  in  the  estate*  and  therefore  entitled  to  in- 
tervene, as  a  party  to  the  proceeding,  without  having  been  dted  thereto. 
The  authority  of  the  district  attorney  to  appear  for  the  people  on  theaocouDt* 
ing  by  the  executors  is  not  to  be  derived  from  the  statute  under  consideration: 
that  statute  makes  no  reference  to  such  proceeding.  In  the  proceedings  pre> 
scribed  by  the  statute  the  district  attorney  can  move  only  as  ho  is  set  in  motion 
by  written  notice  from  the  county  treasurer.  Section  17.  But  we  know  of  no 
reason  why  the  authority  of  an  attorney  to  appear  for  the  people  should  beany 
more  subject  to  question  than  his  authority  to  appear  for  any  other  party  to  an 
action  or  proceeding.  The  record  does  not  dearly  show  that  the  autliority  of  the 
attorney  was  .questioned  in  the  proceeding  below;  but,  if  it  bad  been,  it  would 
seem  that  he  would  have  been  entitled  to  tlie  presumption  of  authority  which 
obtains  in  every  case  of  an  appeikranoe  in  a  eourt  of  record  by  an  attorn^  and 
counselor  of  this  court.  In  this  case,  moreover^ the  attorney  general  appears 
on  the  argument  here,  and  expressly  adopts  and  ratifies,  on  behalf  of  the  people, 
tlie  action  of  the  district  attorney,  both  in  the  proceeding  below  and  on  this 
appeal.  We  think  ttiat  the  |>eople  must  be  regarded  as  properly  a  party  and 
properly  represented  both  before  the  surrogate  and  in  this  court 

The  question  presented  on  the  merits  of  the  case  relates  to  the  effect  of  the 
act  of  1887,  (Laws  1887,  c.  713,)  amending  the  original  act  of  1885,  (Uws 
1885,  c.  483. )  Of  course,  the  motion  of  the  district  attorney  for  an  order  fm  the 
payment  of  tlie  tax  was  properly  denied.  The  tax  had  not  been  assessed;  the 
ptH>perty  had  not  been  appitiised.  Section  13.  There  had  been  no  citation  to 
the  persons  interested  in  the  property  liable  to  the  tax,  to  appear  and  sliow 
cause  why  said  tax  should  not  be  paid.  Section  16.  Several  things  were 
wanting  to  give  to  the  surrogate  jurisdiction  to  order  the  payment  of  tbetax. 
But  the  objection  on  the  part  of  the  people  to  the  allowance  of  the  executors* 
account  as  filed,  which  showed  payment  of  the  several  legacies  without  de- 
duction of  the  tax,  was  overruled,  we  must  suppose,  upon  the  ground  of  the 
effect  of  the  act  of  1887.  Upon  that  question  it  is  the  contention  of  the  re- 
spondents that  the  act  of  1885  was  repealed  by  the  act  of  1887;  that  the  taxes 
in  question  having  accrued  under  the  former  act,  the  right  of  action  therefor, 
not  being  saved  by  the  repealing  act,  did  not  survive  the  repeal;  and,  conse- 
quently, that  proceedings  for  the  collection  of  such  taxes  cannot  now  be  main- 
tnined.  We  think  this  contention  cannot  be  supported.  The  act  of  1887  does 
not  purport  to  repeal  the  former  act,  except  so  far  as  it  is  inoonsistent  with  the 
provisions  of  tlie  latter.  In  terms  it  amends  the  former  act  ** so  as  to  read  as 
follows."  The  reading  of  the  new  act  is  in  great  part  identical  with  that  of 
the  old;  several  of  the  amendments  are  merely  verbal;  several  of  them  relate 
to  mere  details  of  procedure;  the  only  changes  of  substance  are  in  the  provis- 
ions for  the  exaction  of  interest  on  taxes  unpaid  after  a  certain  time,  and  for 
the  exemption  of  certain  classes  of  persons  from  the  operation  of  tlie  law. 
The  latter  amendment  merely  extends  the  exemption  to  the  class  of  adopted 
children.  It  seems  clear  from  the  whole  frame  and  tenor  of  the  new  act,  as 
well  as  from  its  introductory  words,  that  it  was  the  intention  of  the  legisb- 
ture  to  amend,  and  not  to  repeal,  the  former  act;  and,  outside  the  act  itself, 
there  is  nothing  in  the  history  or  character  of  the  new  scheme  of  taxation  to 
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suggest  a  purpose  to  grant  exemption  rrom  its  operation  in  the  limited  num- 
ber of  cases  in  which  the  tax  accrued  under  the  original  act  and  wjis  uncol* 
lected  at;  the  time  of  the  passage  of  the  amendment.  We  suppose  tliere  is 
nothing,  either  in  the  reason  otthe  case  or  by  way  of  authority,  to  prevent 
the  application  to  this  case  of  the  rule  of  construction  laid  down  by  Dbnio,  J., 
In  the  case  Ely  v.  Holton,  15  N.  Y.  595.  He  said:  '*The  tlieory  of  amend- 
ments made  in  the  form  adopted  in  the  present  instance  we  talse  to  be  this: 
TEhe  portions  of  tiie  sections  which  are  repeated  are  to  be  considered  as  having 
been  the  law  from  the  time  they  were  iirst  enacted;  and  the  new  portions  are 
to  be  understood  as  having  been  enacted  at  the  time  the  amended  act  took  ef- 
fect. "  The  form  of  amendment  adopted  in  the  instance  then  before  the  court 
was  the  same  as  in  this  case.  The  two  cases  upon  the  authority  of  which  tlie 
effect  of  repeal  is  claimed  in  tlUs  case  are  those  of  Knox  v.  Baldwin,  80  K. 
Y.  610.  and  Ifash  v.  Bank,  105  N.  Y.  243, 11  N.  £.  Kep.  946.  Both  of  those 
actions  arose  under  penal  statutes.  The  first  presented  a  dear  case  of  repeal. 
It  was  brought  under  the  act  of  184B.  and  its  Hmendments,  to  enforce  the 
personal  liability,  by  way  of  penalty,  of  a  trustee  of  a  manufacturing  corpo- 
ration, by  reason  of  the  failure  to  file  a  report  within  20  days  after  the  Istdajr 
of  January,  1869.  The  company  was  organized  in  March,  1868.  The  action 
was  commenced  in  1876.  Meantime  (by  chapter  510,  of  the  Laws  of  1875) 
section  12  of  the  act  of  1848  had  been  so  amended  as  to  require  the  filing  of 
the  first  report  only  .after  the  expiration  of  a  year  from  the  organization  of  the 
eompany.  This  anrendment  clearly  repealed  the  provision  of  the  act  of  1848 
which  imposed  a  penalty  for  not  filing  a  report  within  one  year  after  the  oi> 
ganization,  and  it  was  held  that,  the  action  having  been  commenced  after  the 
repealing  act  took  effect,  the  plaintiffs  were  without  remedy  under  the  law  as 
it  stood  in  1869.  The  case  of  Nash  v.  Bank  was  an  action  brought  under 
the  act  of  1870,  which  prescribed  a  penalty  for  taking  interest  at.  a  greater 
rate  than  7  per  cent.  The  action  had  not  been  prosecuted  to  Judgment  at  the 
time  of  the  amendment  of  1880,  by  which  the  legal  rate  of  interest  was  re- 
duced to  6  per  cent.  The  penalty  was  impoeed  for  taking  interest  in  excess 
of  the  new  rate,  and  all  acts  and  parts  of  acts  inconsistent  therewith  were  re- 
pealed. It  was  held  that  the  effect  of  the  act  of  1880  was  to  repeal  the  pen- 
alty imposed  by  the  act  of  1870.  The  reasons  for  the  decision'are  not  stated; 
we  may  suppose  that  it  was  based  upon  the  ground  that  the  penal  provisions  of 
the  two  statutes  were  inconsistent  with  each  otlier ;  that  the  new  statute  im- 
posed a  penalty  for  an  act  which  was  free  from  the  condemnation  of  the  for- 
mer statute;  that  penalties  are  not  favored  in  the  law;  that  statutes  imposing 
penalties  must  receive  strict  interpretation;  that  (in  the  language  of  Dwarris) 
^The  general  words  of  a  penal  statute  shall  be  restrained  tor  the  benefit  of  the 
person  against  whom  the  penalty  is  sought/'  Potter's  Dwar.  St.  245.  But, 
whatever  the  grounds  of  that  decision*  we  do  not  feel  called  upon  to  extend 
its  application  beyond  the  class  of  penal  statutes,  and,  consequently,  do  not 
regard  it  as  oontroliing  in  this  case.  For  the  reasons  stated  we  think  the  law 
of  1885  was  not  so  far  abrogated  by  the  amendments  of  1887  as  to  relieve  ea- 
tates  from  liability  for  taxes  whicli  accrued  under  the  former  act  and  were 
not  collected  before  the  passage  of  the  latter;  and  this  conclusion  renders  nec- 
essary a  reversal  of  the  decree  appealed  from.  The  proceeding  should  be  re- 
mitted to  the  surrogate,  with  directions  to  continue  the  same  until  proceed- 
ings are  had  for  the  assessment  and  collection  of  the  taxes  in  question,  unless 
such  taxes  are  sooner  paid. 

Decree  reversed;  proceedings  remitted  to  surrogate  of  Niagara  county,  to 
proceed  in  accordance  with  the  opinion^  without  costs  of  this  appeal  to  eithear 
party.     All  concur. 
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J0HN8ON  V,  Philips  et  al,»  (two  cases.) 
*. '  (Supreme  Court,  Special  Term,  Niw  York  County.    May  9, 1888.) 

1.  Fraudulbnt  Conveyances — Consideration — fiusBANB  and  Wttb. 

"    '  Certain  transf era  of  property  by  a  husband  to  his  wife  w«re  allegetf  to  lisms  bees 

made  in  payment  of  his  Indebteaness  to  her  for  money  loaned^    It  did  not  appear 

,  how  she  oould  have  prooured  the  sums  alleged  to  have  been  loaned,  and  there  was 

,    a  wide  discrepancy  between  her  statement  and  his  as  to  the  amounts  and  dates.  He 

transferred  his  business  to  her,  made  damaf^ng  admissions  as  to  his  motives  for  so 

'    '  doin^,  tried  to  induce  a  third  party  to  set  up  false  claime  to  his  property*  was  all 

the  time  embarrassed,  and  soon  afterwards  failed,  leaving  many  debta  unpaid,  wtdoh 

;      he  owed  before  the  transfers.    Held,  that  the  transfers  were  made  wita  intent  to 

hinder,  delay,  and  defraud  creditors.^ 

2.  Bame — PicTiTioDs  Indebtedness. 

A  mortgage  executed  by  an  insolvent  debtor,  who  is  at  the  time  preesed  by  bii 

oreditors,  to  secure  an  alleged  indebtedness,  the  greater  {Mart  of  whi«h  was  for  miii- 

.  • .  ing  stociss,  which  the  mortgagor  seemed  to  know  were  worthless,  never  jUiquiring 

.  .    as  to  their  value,  though  not  being  acquainted  with  stocks,  and  not  even  knowing 

in  what  companies  the  stocks  were,  is  iraudulMit  as  to  oredltors.* 
8'.  Same— Consideration— Valid  in  Part.  ' 

Such  transfers  and  mortgage,  though  given  partly  for  valid  d^rts,  as  tJieyla- 
olude  fictitious  liabilities,  afo  invalid  in  toU>,  and  cannot  stand  as  security  tor  the 
actual  indebtedness, 

'  Action  to  set  aside  frandulent  oonveyanoes. 

Actians  by  Charles  H.  Johnson,  receiver,  to  set  aside  a  mortgage  executed 
by  Charles  S.' Philips  to  £)i  Bennett,  and  certain  transfers  of  property  by  said 
Philips  to  his  wife,  Julia  £.  Philips,  as  fraudulent  and  void  as  against  Judg* 
ment  creditors^ 

Whitehead  4f  Suydam,  for  plaintiff.    G.  D.  Lamb,  for  defendants. 

Andrews,  J.  I  nm  of  the  opinion  that  the  mortgage  executed  by  the  de* 
fendants  Charles  6.  and  Julia  £.  Philips  to  the  defendant  £U  Bennett,  dated 
March  8,  1885,  was  fraudulent  and  void,  as  against  the  plaintiff  and  other 
judgment  creditors  of  the  defendant  Charles  S.  Philips.  Conceding  that  when 
that  mortgHi^e  was  executed  Charles  S*  Philips  may  haYe  been  indebted  to  Ben^ 
Kett  in  some  amonnt,  it  is  very  dear  that  over  $6,000  of  the  alleged  indebted- 
ness, to  secure'which  such  mortgage  was  given,  was  entirely  flctitioas.  The 
mining  stock,  which,  it  is  ctalmed,  was  sold  by  Bennett  to  Philips,  did  not 
have,  at  the  time  of  such  alleged  sale,  nor  for  a  long  time  prior  thereto,  any 
value  whatever;  and  it  is  eqimliy  clear  that  both  Philips  and  Bennett,  at  the 
time  of  such  alleged  sale,  knew  that  the  stock  was  worthless*  In  March,  1885, 
Philips  was  practically  Insolvent  and  pressed  by  his  credltora;  and.  tbongfa  be 
never  before  had  dealt  ?n  stocks,  made,  as  is  claimed,  the  porchase  in  qoes- 
tion.  He  admitted  upon  the  trial  that  he  made  little  or  no  inquiry  as  to  the 
value* of  the  stock,  although  he  was  mortgaging  his  real  estate  to  secure  pay- 
ment therefor.  He  failed  in  business  a  month  or  two  afterwards,  transferred 
all  his  other  property  to  his  wife,  but  continued  to  hold  the  stock  without  en- 
deavoring to  ascertain  its  value  or  attempting  to  dispose  of  it;  and,  when  ex- 
amined in  supplementary  proceedings,  did  not  know  the  names  of  the  com- 
panies that  issued  the  stock,  or  the  character  of  the  mines  which  such  com- 
panies were  supposed  to  own.  He  subsequently  turned  over  the  stock  to  the 
receiver,  although  therecan  be  little  doubt  that,  if  be  supposed  such  stock  had 

>  As  to  when  a  conveyance  to  a  wife  will  be  upheld  as  against  creditors  of  the  hits- 
band,  and  when  declared  fraudulent  and  void,  see  Smith  ▼.  Seiberlltig,  85  Ii^ad  Bea  977, 
and  note;  Hedge  v.  Glenny,  (Iowa,)  30  N.  W.  B^.  SIS,  and  note;  Lea  ▼.  Cole,  <N.  J.) 
15  Atl.  Rep.  631,  and  note. 

<See,  on  the  subject  of  fraudulent  conveyances  in  general,  and  as  to  what  is  sulBcient 
evidence  of  fraud  to  cause  a  conveyance  to  be  set  aside,  Marshall  v.  Strange,  (^.)  9  & 
W.  Rep.  250,  and  note;  Glover  v.  Flowers,  (N.  C.)  7  S.  E.  Rep.  579,  and  note;  Nealv. 
Foster,  d6  Fed.  Rep.  29,  and  note. 
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any  value,  he  would  have  transferred  it,  as  he  did  his  other  property,  to  his 
wife,  to  whom  he  claims  to  be  still  largely  indebted.  In  the  face  of  these 
facts,  it  must  be  a  very  credulous  person  indeed  who  can  believe  that  Philips 
obtained  the  stock  for  any  purpose  except  to  create  a  fictitious  indebtedness, 
and  thus  facilitate  liim  in  giving  a  mortgage  upon  his  real  estate  for  a  large 
sum  of  money,  and  thereby  enable  him  to  defraud  his  creditors.  I  have  no 
doubt  from  the  testimony  given  by  Philips  and  Bennett  upon  the  trial,  from 
the  evasive  answers  given  to  questions  as  to  the  facts  connected  with  this 
transaction,  and  from  the  demeanor  of  both  witnesses  when  on  the  stand,  that 
Bennett  was  pei*fectly  well  aware  that  the  stock  was  wortliless  at  the  time  of 
the  alleged  sale  to  Philips,  and  that  he  delivered  the  stock  to  Philips,  and  ac- 
cepted the  $8,000  mortgnge,  with  full  knowledge  that  Philips  was  obtaining 
the  stock  and  executing  the  mortgage  for  the  purpose  of  defrauding  the  cred- 
itors of  the  latter,  and  with  the  intent,  on  the  part  of  Bennett,  to  assist  Phil- 
ips, as  well  as  he  could,  in  carrying  out  this  design.  Under  these  circum- 
stances, even  if  the  mortgage  was  given  in  part  to  secure  a  bonaflde  indebt- 
edness of  Philips  to  Bennett,  it  cannot  be  allowed  to  stand,  even  to  the  amount 
of  such  bonaflde  indebtedness;  but  must  be  treated  as  wholly  fraudulent  and 
void,  as  against  the  plaintiff  and  other  judgment  creditors,  and  must  be  set 
aside.  Rusnell  v.  Winne^  87  N.  Y  591 ;  Blennerhassett  v.  8hermftn^  105  U. 
S.  117;  Wait,  Fraud.  Conv.  §§  194,  208. 

I  am  also  of  the  opinion  that  the  various  transfers  by  Philips  to  his  wife 
were  made  by  him,  aiid  received  by  her,  with  the  intent  on  the  part  of  both  to 
defraud  his  creditors.  It  appears  that  Mrs.  Philips  did  mortgage  the  house 
in  Macon  street,  Brooklyn,  which  stood  in  her  name,  for  $2,500,  and  loaned 
or  gave  the  money  received  from  such  mortgage  to  her  husband;  but  the  evi- 
dence in  regard  to  the  other  alleged  indebtedness  of  Mr.  Philips  to  his  wife  is 
very  unsatisfactory.  She  had  only  0600  when  they  were  married,  and  the 
sums  which  she  could  have  received  from  carrying  on  the  dressmaking  busi- 
ness, after  the  marriage,  must  have  been  very  small.  It  is  claimed  by  her 
and  her  husband  that  the  husband  allowed  her  $50  a  week  for  household  ex- 
penses, and  also  that  she  received  pay  from  various  boarders;  that,  after  pay- 
ing all  such  expenses,  she,  in  the  course  of  time,  saved  up  several  thousands 
of  dollars,  which  she  loaned  to  her  husband.  This  account  of  the  way  in 
which  she  became  possessed  of  the  money  which,  it  is  claimed,  she  loaned  her 
husband,  may  possibly  be  true,  but  it  is  highly  improbable.  Moi^eover,  Mr. 
Philips  and  his  wife  differ  very  widely  in  their  testimony  in  reg^d  to  these 
alleged  loans;  there  being  a  great  discrepancy  between  the  dates  and  amounts 
of  the  loans  as  stated  by  her,  and  the  dates  and  amounts  of  the  loans  as  stated 
by  her  husband.  In  view  of  the  highly  improbable  account  given  as  to  the 
way  in  which  the  wife  obtained  the  money  with  which  to  make  such  al- 
leged loans;  of  the  irreconcilable  conflict  between  the  testimony  of  the  hus- 
band and  that  of  the  wife  in  regard  to  the  dates  and  amounts  of  the  loans;  of 
the  fdct  that  Philips  was  insolvent,  and  pressed  by  his  creditors,  and  finally 
failed 9  owing  large  sums  of  money;  and  of  all  the  other  circumstances  und(*r 
which  it  is  claimed  such  loans  were  made;  and  of  the  appearance  and  demeanor 
of  Mr.  Philips  upon  the  witness  stand, — I  am  of  the  opinion  that,  the  evidence 
does  not  establish  any  bonaflde  Indebtedness  of  Philips  to  his  wife,  exceeding 
the  sum  of  $2,500.  But  the  fraudulent  character  of  the  transfers  of  property, 
made  by  Philips  to  his  wife,  appears,  not  only  by  the  apparently  fictitious  char- 
acter of  his  alleged  indebtedness  to  her,  but  also  from  other  circumstances. 
He  had  been  doing  a  large  business  in  this  and  other  cities.  A  half  interest 
in  the  machinery,  etc.,  at  No.  188  Pearl  street,  had  cost  him  $16,000  a  fe^v 
years  before  his  failure.  He  was  also  the  owner  of  a  number  of  patents;  and 
these,  although  having  little  market  value  at  the  time  they  were  transferred 
to  his  wife,  had  previously  had  a  large  value,  and,  according  to  Philips's  tes- 
timony, in  certain  contingencies  which  may  happen,  will  have  a  large  value 
v.2N.Y.s.no.l6— 28 
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hereafter.  Philips  transferred  these  patents,  and  the  machinery  and  other 
property  at  No.  188  Pearl  street,  to  his  wife;  who,  it  is  claimed,  has  sincecon- 
tinued  the  tobacco  business,  under  the  name  of  ''Philips  Tobacco  Company." 
It  is  not  claimed  that  prior  to  such  transfer  she  had  ever  had  anything  to  do 
>nrith  the  tobacco  business,  or  knew  anything  about  it  She  says  that  after 
^be  transfer  of  the  property  to  her  she  gave  her  husband  a  full  power  of  at- 
torney to  act  for  her,  and  told  him  to  carry  on  the  business.  It  would  seam 
that  some  effort  was  made  to  keep  up  the  appearance  of  her  having  something 
to  do  with  the  business  by  having  her  go  to  the  store  occasionally,  and  by  hav- 
ing the  accounts  kept  in  her  name.  It  is  very  evident,  however,  that  the 
transfer  by  Philips  to  his  wife  was  a  device  to  enable  him  to  retain  the  pat- 
ents, machinery,  and  other  property  at  No.  188  Pearl  street,  and  to  continue 
the  tobacco  business  in  his  wife's  name,  but  really  for  his  own  benefit.  There 
are  other  facts  tending  to  establish  the  fraudulent  nature  of  the  transfers  by 
Philips  to  his  wife.  Among  these  may  be  mentioned  his  parchase  of  17  tons 
of  salt,  for  which  he  had  no  immediate  use,  on  credit;  the  efforts  which  be 
made  to  have  Butterly  set  up  a  false  claim  that  he  had  been  carr3nng  on  the 
farm  at  Smithtown  upon  shares,  and  had  an  interest  in  the  growing  crops; 
the  declarations  made  by  Philips  and  his  wife  that  they  had  fixed  their  affairs 
in  such  a  ipanner  that  his  creditors  could  not  reach  the  prop^ty ;  also  the  fact 
that,  during  the  period  which  covered  the  different  transfers  to  the  wife, 
Philips  was  pressed  for  mon^,  became  wholly  insolvent,  and  finally  failed  in 
business,  owing  a  large  amount  of  debts,  much  of  which  existed  prior  to  the 
transfers  to  his  wife.  Moreover,  the  evidence  leaves  no  doubt  in  my  mind 
that  Mrs.  Philips  was  fully  aware  of  her  husband's  financial  embarrassments, 
and  that  she  accepted  the  various  transfers  made  to  her,  with  the  intent,  on 
her  part,  to  aid  her  husband  in  defrauding  his  creditors.  Under  these  cir- 
cumstances, the  various  transfers  made  to  her  cannot  be  allowed  to  stand, 
even  to  the  extent  of  the  $2,500  which  he  appeai-s  to  have  owed  her.  The 
case  of  Rtissell  v.  Winne,  and  the  other  authorities  alsove  cited,  hold  that  if  a 
mortgage  or  other  security  is  given  to  secure  any  indebtedness,  a  part  of  which 
is  fictitious*  the  mortgage  or  other  security  is  void,  and  will  not  be  allowed  to 
«tand,  even  to  the  extent  of  the  bonajide  indebtedness.  Even  if  Philips  were 
Indebted  to  his  wife  in  the  entire  sum  which  it  is  claimed  he  owed  her,  I  do 
not  think  the  transfers  of  his  property  to  her  could  be  sustained.  As  above 
-stated,  it  is  very  clear,  from  all  the  evidence  in  the  case»  that  one  of  the  prin- 
^cipal  objects  to  be  attained  by  said  transfers  was  to  enable  Philips  to  retain 
:the  patents  and  property  at  No.  188  Pearl  street,  and  continue  the  business 
j)reviously  carried  on  there  by  him,  nominally  in  Ins  wife's  name,  but  really 
:for  his  own  benefit.  It  has  been  settled  by  the  decisions  of  the  court  of  ap- 
peals that  a  transfer  of  this  description,  made  by  a  debtor,  is  fraudulent  as 
iigainst  his  creditors,  and  will  be  set  aside,  even  though  such  transfer  be  for 
a  valuable  and  adequate  consideration.  Billings  v.  BusseUt  101  N.  Y.  226, 
4  N.  E.  Rep.  631. 

With  regard  to  the  question  as  to  the  sufficiency  of  the  receiver's  bond,  which 
the  counsel  for  Philips  and  his  wife  so  elaborately  argued  upon  tlie  trial  and 
in  his  brief,  I  am  of  the  opinion  that,  while  the  question  is  not  entirely  free 
from  doubt,  the  city  court  had  jurisdiction  to  make  the  order  allowing  the 
amendment  nunc  pro  tunc  of  the  receivei-'s  bond;  and  a  sufficient  bond,  with 
two  sureties,  having  been  filed,  pursuant  to  said  order,  the  objection  that  the 
receiver  cannot  maintain  these  actions  because  he  had  not  given  proper  bond 
before  they  were  brought  is  not  well  founded. 

There  must  be  judgment  for  the  plaintiff  as  prayed  for  in  the  complaint, 
with  costs.    Findings  and  judgments  may  be  settled  on  two  days'  notice. 
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Williams  v.  Delawabe,  L.  &  W.  B.  Ck>« 
(Supreme  CdwrU  General  Temk^  Fifth  DepartmenU   Jane,  1888.) 

Railboad  Comfanibs— Injurixs  to  Psbsons  on  Track— Ck>HTBiBUTOBT  Nboliobncb. 
The  evidence,  in  •  an  action  against  a  railway  for  personal  injuries,  being  that 
plaintiff,  who  was  an  engineer  in  defendant's  employ,  was  leaving  the  shops  to  go 
home  on  a  dark  night,  walking  through  the  yard  on  the  tracks,  as  was  the  custom 
of  the  employes,  wnen  he  was  struck  by  a  yard-engine,  going  backwards,  with  no 
light  on  the  rear  end,  and  that  he  was  well  acquainted  with  tracks,  and  the  cus- 
toms of  the  yard,  it  is  eifror  to  refuse  an  instruction  that  in  walking  on  the  track 
he  assumed  the  risk  of  being  injured  by  the  ordinary  operation  of  trains  on  de- 
fendant's road.^ 

Appeal  from  special  term.  Erie  county;  Cobx«btt,  Justice. 

Action  by  Charlt  s  Williams  against  the  Delaware,  Lackawanna  &  Western 
Bailroad  Company  for  injuries.  Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals.  The  evidence  showed  that  plaintiff,  who  was  an  engineer 
-employed  by  defendant,  left  the  shops  on  a  dark  night,  carrying  a  lantern, 
walking  through  the  yard  on  the  tracks,  as  was  the  custom  of  the  employes 
and  others,  as  the  company  must  have  known.  Plaintiff  was  well  acquainted 
with  the  operation  of  the  trains,  and  the  running  of  yard-engines,  and  also 
that  they  were  not  usually  provided  with  bead-lights.  He  was  struck  by  a 
yard-engine,  which  was  backing,  making  very  little  noise,  and  not  ringing 
the  bell,  and  seriously  injured.  On  tbe  trial  the  defendant  requested  an  in- 
struction that  plaintiff,  by  walking  on  the  track,  assumed  all  the  risk  attend- 
ant on  the  ordinary  operations  of  the  trains.  The  court  refused  to  give  the 
instruction,  and  defendant  excepted;  and  from  a  judgment  entered  on  the 
verdict  and  order  denying  a  motion  for  new  trial  he  appealed. 

Rogers,  Looke  d:  MUbumt  forappellant.  Farrington  <&  Laing,  for  respond- 
ent. 

DwiGHT,  J.  We  think  the  defendant  was  entitled  to  the  instruction  asked 
for,  to  the  effect  that  "the  plaintiff,  in  walking  the  track,  assumed  the  risk 
of  being  injured  bjthe  ordinary  operation  of  trains  on  the  defendant's  road." 
Whether  he  was  there  as  a  mere  licensee,  or  whether  under  an  implied  invi- 
tation to  use  the  track  for  the  purpose  of  foot-passage,  the  plaintiff  must  be 
supposed  to  have  exercised  the  privilege  with  full  knowledge  of  the  ordinary 
use  of  the  tracks  by  the  defendant,  and  the  ordinary  risks  attendant  upon 
their  use  by  foot-passengers.  He  was  not  a  stranger  to  the  premises,  nor  to 
the  operation  of  the  defendant's  trains.  On  the  contrary,  he  was  himself  em- 
ployed as  an  engineer,  running  an  engine  in  the  same  yard.  He  knew  whether 
trains  and  engines  were  ordinarily  run  on  both  tracks,  at  the  same  time,  and 
in  opposite  directions;  whether  yard-engines  were  ordinarily  provided  with 
head-lights  on  their  tenders,  or  rang  their  bells  when  running  within  the 
yard;  whether  the  men  in  charge  of  such  engines  were  required  to  keep  a 
lookout  for  foot-passengers  on  the  track;  whether  any  other  precautions  were 
ordinarily  adopted  to  prevent  injury  to  such  foot-passengers ;  in  short,  he 
knew  the  dangers  incident  to  the  use  which  he  was  making  of  the  track,  un- 
der the  ordinary  operation  of  the  trains,  and  he  owed  the  duty  to  himself  to 
guard  against  those  dangera.  The  instruction  asked  for  left  the  question 
open  whether  the  accident  to  the  plaintiff  resulted  from  any  operation  of  tbe 

^Persona  who  use  railroad  tracks  as  foot-paths  are  bound  to  use  reasonable  care  to 
avoid  injury,  and  locomotive  engineers  mar  act  upon  the  presumption  that  they  will 
use  such  care.  Trust  Co.  v.  Railway  Co.,  26  Fed.  Rep.  897,  and  note.  In  general,  as  to 
the  liability  of  railroad  companies  for  ini  uries  to  persons  on  the  track,  and  what  is  con- 
tributory negligence  in  such  cases,  see  Railroad  Co.  v.  Colman*s  Adm'r,  (Ky.)  8  S.  W. 
Rep.  875,  and  note;  Railroad  Co.  v.  Womack,  (Ala.)  4  South.  Rep.  618,  ana  note:  Rail- 
road Co.  V.  Bell,  (Pa.)  15  AU.  Rep.  561. 
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trains  which  he  was  not  bound  to  anticipate,  or  from  the  omission  of  any 
precaution  which  be  had  the  right  to  expect. 

We  think  the  refusal  to  instruct  the  jury  as  requested  in  this  particular 
was  error,  for  which  the  judgment  should  be  reversed,  and  a  new  trial  granted. 


Geimks  v.  Osterhoudt  et  <a. 

(Supreme  Cotirt,  General  Term,  Fifth  Department.    October,  1888.) 

Payment— VoluntjlRT  Payment— Partnership— Accountino. 

An  agreement  by  indorsers  (copartners)  with  the  holder  of  notes  that  the  latter 
should  trv  to  collect  them  from  the  makers,  and  on  his  failure  to  collect  the  indors- 
ers would  pay,  does  not  alter  the  rights  of  the  parties,  nor  suspend  the  operation 
of  the  statute  of  limitations;  and  the  payment  of  the  balance  uncollected  by  the  ex- 
ecutors of  one  of  the  partners,  after  the  expiration  of  the  statutory  period,  is  a 
voluntary  payment,  ana  not  a  charge  against  the  other  partner,  especiaUy  where 
the  statutory  period  had  also  elapsed  since  the  last  attempt  to  collect  from  the 
makers. 

Appeal  from  a  judgment  in  favor  of  plaintiff  on  report  of  referee,  in  an 
action  for  an  accounting  and  settlement  of  partnership  accounts  by  James 
H.  Grimes  against  Mary  A.  Osterhoudt  and  others,  executors  of  Samuel 
Osterhoudt. 

/.  S.  Jewell,  for  appellants.    Charles  Cary,  for  respondent. 

D WIGHT,  J.  The  action  is  between  the  successor  in  interest  of  one  copart- 
ner and  the  personal  representatives  of  the  other  for  an  accounting  and  set- 
tlement of  the  partnership  accounts.  The  copartners  were  William  Grimes, 
who  died  in  January,  1877,  and  Samuel  Osterhoudt,  who  died  in  Novemberr 
1884.  In  April*  1875,  the  firm  became  the  owner  of  certain  notes,  amount- 
ing in  the  aggregate  to  92,800,  which  it  indorsed  and  presented  to  be  dis- 
counted by  the  First  National  Bank  of  Olean.  The  notes  all  became  due  on 
or  before  January  26, 1876,  were  not  paid  by  the  makers,  and  were  duly  pro- 
tested for  non-payment.  The  referee  finds  that,  soon  after  the  liability  uf  the 
indorsers  thus  became  fixed,  Osterhoudt,  for  the  firm,  agreed  with  the  banl^ 
that  the  latter  should  put  the  notes  in  the  hands  of  its  attorney  for  collec- 
tion, if  possible,  from  the  maimers;  "and,  upon  it^  failure  to  collect  from  the 
makers,  tlie  said  Osterhoudt  &  Grimes  would  pay  the  said  notes."  Tlie 
notes  were  accordingly  put  in  judgment  against  the  makers;  and  on  or  before 
January  8,  1876,  8700  was  collected  thereon  by  the  bank,  and  applied  in  re- 
duction of  the  amount  due.  No  further  sum  was  ever  collected  thereon  from 
the  makers;  and  on  or  about  the  10th  day  of  April,  1886,  the  bank  demanded 
payment  of  the  balance  from  the  defendants,  executors  of  Osterhoudt,  and 
on  that  day  the  defendants  p^iid  to  the  bank  the  sum  of  $8,000,  in  full  of  tlie 
amounts  remaining  due  on  the  notes,  with  interest.  The  referee  also  tinds 
that  the  firm  was  at  all  times  solvent,  and  able  to  pay  all  its  liabilities,  from 
the  time  the  notes  fell  due  until  its  dissolution;  and  that  each  of  the  partnei^ 
during  his  life,  and  his  estate  after  his  death,  was  solvent,  and  able  to  pay 
all  his  liabilities.  On  the  accounting  the  defendants  claimed  to  charge  the 
plaintiff  with  one-half  of  the  $3,000  so  paid  on  the  notes;  and  this  conten- 
tion presents  the  only  question  made  on  this  appeal.  On  that  question  the 
referee  finds,  as  a  conclusion  of  law,  "that  the  defendants  are  not  entitled  to 
be  credited  with  the  payment  of  the  said  sum  of  $3,000,  paid  by  them  to  the 
First  National  Bank  of  Olean,  for  the  reason  that  the  claim'  of  the  t)ank 
against  the  firm  of  Osterhoudt  &  Grimes,  and  against  Samuel  Osterhoudt,  as 
surviving  partner  of  the  firm,  was  barred  by  the  statute  of  limitations  be- 
fore the  time  of  such  payment;  more  than  ten  years  having  elapsed  since  the 
notes  became  due,  and  since  they  were  indorsed  by  Osterhoudt  &  Grimes,  and 
since  any  payment  had  been  made  thereupon  by  said  firm,  or  either  member 
thereof,  and  more  than  eight  years  having  elapsed  since  the  bank  should 
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have  ascertained  that  it  was  impossible  to  collect  any  further  sum  from  the 
makers  of  the  notes,  and  since  it  did  in  fact  collect  anything  from  them;  and 
the  payment  so  made  by  sait  executors  was  a  voluntary  payment,  with  which 
this  plaintiff  cannot  be  charged."  We  have  no  doubt  that  the  referee  was 
entirely  right  in  this  conclusion.  It  is  not  contended  by  counsel  for  the  ap- 
pellant that  if  the  claim  of  the  bank  was  barrod  by  the  statute,  and  the  pay- 
ment hy  the  defendants  voluntary,  the  plaintiff  can  be  Charged  with  any  p>irt 
of  sucli  payment.  The  contention  of  the  appellants  seems  to  be  based  wholly 
•upon  the  agreement  of  Osterhoudt  &  Grimes  with  the  bank,  which  is  stated 
above  as  found  by  the  referee.  But  clearly  this  agreement  was  of  no  effect 
upon  the  rights  of  either  of  the  parties.  The  bank  did  not  relinquish  or  sus- 
pend for  a  moment  its  right  to  collect  the  notes  of  the  indorsers,  because  there 
was  no  consideration  for  its  agreement  to  do  so.  The  indorsers  assumed  no 
new  or  added  liability  by  the  agreement  on  their  part.  They  only  agreed  to 
pay  the  notes  if,  or  so  far  as,  they  could  not  be  collected  from  the  makers ; 
and  this  was  not  more,  but  less,  than  they  were  held  to  do  by  their  contract 
of  indorsement.  The  bank  was  therefore  at  liberty  at  any  moment  to  retract 
its  consent  to  delay,  and  proceed  at  once  to  enforce  the  collection  of  the  notes 
against  them.  The  agreement  could  not  operate  in  any  manner  as  an  estop- 
pel, because  there  was  no  representation  of  fact  by  the  indorsers  which  could 
mislead  or  influence  the  conduct  of  the  creditor.  But  even  if  there  had  been 
a  consideration  to  support  the  agreement  by  the  bank  to  delay  action  against 
the  indorsers,  the  delay  was  to  continue  only  until  the  attempt  should  be 
made  to  collect  of  the  makers.  Lawton,  the  cashier,  with  whom  the  talk  was 
had,  testifies  "the  substance  of  it  was,  we  were  to  collect  of  the  makers  if 
possible,  and,  failing  in  that,  the  indorsers  agreed  to  pay  the  bank."  The  at- 
tempt to  collect  of  the  makers  ended  in  January.  1876,  when  the  last  pay- 
ment was  received  from  them.  The  allowance  by  the  referee  of  two  years 
after  that  time  for  the  bank  officers  to  make  up  their  minds  whether  they 
should  proceed  further  with  that  attempt  was  a  liberal  one,  and  more  than 
10  years  had  elapsed  when  the  payment  was  made  by  the  defendants.  It  was 
•clearly  a  voluntary  payment  of  a  claim  barred  by  the  statute  of  limitations, 
and  no  part  of  it  can  be  charged  to  the  plaintiff.  The  judgment  must  be  af- 
firmed, with  costs.    All  concur. 


In  re  Mallbbt,  Collector. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    October,  1888.) 

t,  TAZATio2r—A8SK88MENT—CoBFORATiON8— Dissolution— Tbmfobart  Rbceitiks. 

Code  Civil  Proc.  K.  Y.  S  1788,  relating  to  the  diBsolation  of  corporations,  author- 
izes the  court  to  appoint  a  temporary  receiver.  Section  1789  autnorizes  the  court, 
by  an  interiocutory  order  or  judgment,  to  continue  a  temporary  receiver  as  a  per- 
manent receiver,  with  the  powers  and  authority  of  a  receiver  appointed  on  dissolu- 
tion of  a  corporation.  1  Rev.  St.  p.  889,  §  1.  provides  that  **  every  person  shall  be  as- 
aessed  in  the  town  or  ward  where  he  resides  when  the  assessment  is  made,  for  all 
lands  then  owned  by  him  within  such  town  or  ward  and  occupied  by  him. "  Section 
2  provides  that  ** lands  occupied  by  a  person  other  than  the  owner  may  be  assessed 
to  the  occupant,  as  lands  oi  non-residents,  or,  if  the  owner  resides  in  the  county  in 
which  such  lands  are  located,  to  such  owner. "  Held,  that  the  interlocutory  order 
vested  the  receiver  with  title 'to  the  property  in  his  hands  by  virtue  of  his  ofQce,  in 
trust  fox  stockholders  and  creditors,  ana  that  it  must  be  assessed  to  him. 

Sl  Bjecbivebs— -Apfucatjon  to  Compel  Patmei^t  of 'Taxes. 

An  application  to  compel  a  receiver  to  pay  a  tax  on  property  in  his  possession 
must  be  made  in  the  action  in  which  he  was  appointed. 

Appeal  from  special  term,  Cattaraugus  county. 

This  appeal  is  from  an  order  overruling  preliminary  objections,  and  direct- 
ing a  reference  to  take  proofs  on  issues  of  fact  raised  by  the  petitioner  and  op- 
posing affidavits.  Code  Civil  Proc.  §  1788,  authorizes  the  court,  in  an  action  to 
dissolve  a  corporation,  to  appoint  a  temporary  receiver.  Section  1789  author- 
izes the  court,  by  an  interlocutory  order  or  judgment,  to  continue  a  temporary 
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receiver  as  a  permanent  receiver.  1  Rev.  St.  p.  389,  g  1,  provides  that  "every 
person  shall  be  assessed  in  the  town  or  ward  where  he  resides  when  the  as- 
sessment is  made,  for  all  lands  then  owned  by  him  within  such  town  or  ward, 
and  occupied  by  him,  or  wholly  unoccupied."  Section  2  provides  that  ''lands 
occupied  by  a  person  other  than  the  owner  may  be  assessed  to  the  occupant, 
as  lands  of  non-residents,  or,  if  the  owner  resides  in  the  county  in  which  such 
lands  are  located,  to  such  owner." 
Frank  8.  Smith,  for  appellant.    F,  L.  Baton,  for  respondent. 

DwiGHT,  J .  The  petitioner  is  the  collector  of  taxes  of  Olean.  The  appellant 
is  the  receiver  of  the  Jjackawanna  &  Rttsburg  Hailroad  Company,  appointed 
such  in  an  action  by  the  people  to  dissolve  the  corporation.  The  petition  is  for 
an  order  to  compel  the  receiver  to  pay  certain  taxes  assessed  to  the  railroad 
company.  There  are  several  preliminary  objections  to  the  application ;  two 
of  which,  we  think,  were  well  taken,  and  should  have  been  sustained.  They 
were — First,  that  the  application  was  not  made  in  the  action  in  which  the  re* 
ceiver  was  appointed;  second,  that  the  tax  was  not  legally  assessed,  it  having 
been  assessed  to  the  railroad  company  after  the  property  had  passed  into  the 
bands  of  the  receiver  and  the  title  had  vested  in  him. 

The  first  of  these  objections  is,  in  a  manner,  jurisdictional.  The  receiver, 
it  is  true,  is  subject  to  the  control  of  the  court,  but  the  court  must  be  moved 
to  the  exercise  of  such  control  in  some  action  or  proceeding  of  which  it  has 
jurisdiction,  and  the  rule  seems  to  be  well  established  that  for  the  purpose  of 
reaching  funds  in  his  hands  the  application  must  be  made  in  the  action  in 
which  the  receiver  was  appointed.  The  case  of  Rinn  v.  Insurance  Co,,  59  X. 
Y.  143,  is  a  strong  one  to  that  effect.  In  that  case  the  plaintiff  applied  to 
the  court,  in  the  action  in  which  she  had  recovered  a  judgment  against  an  in- 
surance company,  for  an  order  requiring  a  receiver  appointed  pending  the  ac- 
tion to  pay  her  judgment  The  court  of  appeals  reversed  the  order  of  the  gen- 
eral term  granting  such  application,  upon  the  sole  ground  that  the  remedy  of 
the  plaintiff  must  be  sought  in  the  action  in  which  the  receiver  was  appointed. 
See,  also,  liiggs  v.  Whitney,  15  Abb.  Pr.  388;  Foundry  v.  Construction  Co,, 
33  Hun,  156,.  The  second  objection  goes  to  the  merits  of  the  application. 
The  receiver  was  appointed  in  December,  1884,  by  an  order  which,  under  the 
provisions  of  section  1789  of  the  CJode,  conferred  upon  him  all  the  powers  and 
authority  of  a  permanent  receiver.  He  was  thus,  by  virtue  of  his  appoint- 
ment, vested  with  all  the  estate,  real  and  personal,  of  the  corporation,  and  be- 
came trustee  of  such  estate  for  the  benefit  of  Its  creditors  and  stockholders. 
CJodo  Civil  I'roc.  §  1788;  2  liev.  St.  p.  469,  §  67.  The  receiver  was  therefore 
both  the  owner  and  the  occupant  of  the  real  estate  of  the  railroad  company, 
and  the  assessment,  not  having  been  made  to  him,  was  invalid,  and  cannot  be 
collected.  1  Rev.  St.  p.  389,  §§  1,  2;  Trowbridge  v.  Horan,  78  N.  Y.  439. 
We  think  that  the  two  objections  considered  were  improperly  overruled,  and, 
for  that  reason,  that  the  order  of  reference  should  be  reversed.  Order  re- 
versed, without  costs.    All  concur. 


Whitnbt  et  al.  v.  Hop  Bittbbs  Manuf'g  Co. 
(Supreme  Court,  General  Term,  Fifth  Depariment,    October,  1888.) 
Sales—Executort  Contbact— Dblivert. 

Under  a  contract  for  the  manufacture  and  delivery  of  a  specified  number  of  bot- 
tles, in  quantities  as  called  for,  within  one  year,  to  be  paid  for  at  a  specified  timd 
after  each  shipment,  plaintiff,  having  delivered  all  that  were  called  for,  is  entitled 
to  recover,  though  the  last  shipment,  made  at  the  end  of  the  year,  does  not  complete 
the  number  specified  in  the  contract. 
Same. 

Durinff  the  year  defendant  ordered  only  a  smaU  number  of  bottlea,  and  on  Au- 
gust 2etn,  the  day  after  the  expiration  of  the  year,  plaintiffs  notified  it  that  the  re- 
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Dominder  of  the  botttes  were  ready  for  delivery.  In  the  erenlng  of  Angntt  38th  de- 
fendant telegraphed:  **You  may  deliver  remainder  of  bottles  here  on  or  before 
August  30th,  on  tei^s  of  contract  of  August  25,  1883. "  Plaintiffs  at  once  began 
to  procure  the  cars  necessary,  27  in  number,  completing  the  shipment  on  August 
80th.  September  2d,  before  any  of  the  bottles  had  been  receivea,  defendant  tele- 
graphed, refusing  to  receive  any  bottles  delivered  after  August  80th  not  inspected 
St  plaintiffs'  expense,  and  in  such  quantities  as  defendant  should  thereafter  order. 
The  last  of  the  bottles  arrived  at  the  place  of  consignment,  September  18th,  the  de- 
lay being  largely  due  to  the  interference  of  defendant  in  the  attempt  to  prevent 
their  delivery,  field  to  constitate  a  complete  delivery  as  soon  as  possible  after  the 
receipt  of  the  order  of  August  28th.^ 

8.  Same— Ck>NTRAGT— Ck>N8TRUCTI0K— EVIDENGB. 

The  contract  calling  for  ^^amber-colored  bottles,  to  weigh  two  ounces,  and  to  be 
of  uniform  weight  and  color,  *»  evidence  is  admissible  to  show  that  it  is  impossi- 
ble to  produce  bottles  absolutely  uniform  in  weight  and  color,  and  that  the  custom 
of  the  manufacturers  has  established  a  limit  of  variation  to  be  allowed,  and  which 
was  not  exceeded. 
4.  Same— Contract— Febformangb. 

It  is  immaterial  that  a  portion  of  the  bottles  shipped  by  plaintiffs  were  not  manu- 
factured at  their  own  works,  but  at  those  of  another  firm :  they  being  manufactured 
for  plaintiffs  expressly  for  this  contraot,  in  moulds  furnisned  by  them,  and  under  the 
inspection  of  one  of  their  managers. 

Appeal  from  judgment  on  report  of  referee. 

Action  on  contract  by  John  P.  Whitney  and  others  against  the  Hop  Bitters 
Manufacturing  Company.    The  defendant  appeals. 
/.  Welling,  for  appellant.    /.  A.  Stull,  for  respondents. 

BwiGHT,  J.  The  action  was  to  recover  thcbalance  of  the  contract  price  of 
several  hundred  gross  of  glass  bottles  sold  and  delivered  to  the  defendant  un- 
der an  oral  contract  by  which  the  goods  were  to  be  deli  irered  on  board  the  cars 
at  Glassboro,  N.  J.,  and  the  price  was  payable  on  delivery;  also  a  balance  of 
the  contract  price  of  several  thousand  gross  of  bottles  manufactured  and 
shippeil  by  the  plaintiffs  to  the  defendant  under  a  written  contract  by  which 
the  plaintiffs  agreed  to  manufacture  and  deliver  5,000  gross  of  bottles  accord- 
ing to  a  sample  and  description,  in  quantities  as  called  for  by  the  defendant, 
within  one  year  from  August  25,  1883, — ^for  which  the  defendant  agreed  to 
pay  within  60  days  from  the  delivery  of  each  shipment,  or  (at  the  option  of  the 
defendant)  within  10  days  after  such  delivery,  in  which  case  the  defendant 
was  to  be  allowed  a  discount  of  2  per  cent.  The  answer  admitted  both  the 
contracts,  with  the  qualification,  in  respect  to  the  first,  that  it  included  a  stip- 
uUtion  fur  the  repacking  of  the  bottles  in  a  particular  manner;  and  denied 
that  either  of  the  contracts  liad  been  performed  by  the  plaintiff,  and  denied 
that  the  defendant  was  indebted  to  the  plaintiff  in  any  amount.  It  also  con- 
tained appropriate  averments  for  the  recoupment  of  damages  for  breakage, 
resulting  from  the  failure  of  the  plaintiffs  to  repack  and  properly  place  on 
board  the  cars  the  bottles  purchased  under  the  first  contract;  and  also  for  the 
breakage  of  same ;  and  for  imperfection  in  weight  and  color  of  others  of  the 
bottles  manufactured  and  delivered  under  the  second  contract.  The  questions 
presented  by  these  defenses  are  mainly  questions  of  fact,  and  have  bten  passed 
upon  by  the  referee  on  evidence  which  seems  to  us  to  support  his  sever^  find- 
ings in  respect  thereto.  The  bottles  sold  under  the  first  contract  were  seen 
and  examined  by  the  president  of  the  defendant  at  the  time  the  sale  was  made 
to  hii||,  and  the  manner  in  which  they  were  packed  in  trays  was  plainly  to  be 
seen.  We  think  the  finding  of  the  referee  was  sustained  by  the  evidence,  to 
the  effect  that  the  packing  of  these  bottles  was  in  conformity  with  the  con- 
tract, and  that  they  were  properly  stowed  in  the  cars  at  the  place  of  shipment, 
so  that  the  risk  of  breakage  in  transportation  was  the  defendant's. 

Much  the  largest  part  of  the  evidence  in  the  case  relates  to  the  defenses 
sought  to  be  established  to  tne  claim  of  the  plaintiffs  to  recover  for  the  bottles 

>As  to  what  Is  reasonable  time  for  delivery  on  a  sale  of  chattels,  see  Palen  v.  Haake» 
cmte,  6,  and  note. 
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which  were  shipped  to  the  defendant  under  the  written  contract  for  the  man- 
ufacture and  sale  of  the  5>000  gross.  These  defenses  were,  in  effect,  that,  of 
the  few  hundred  gross  of  bottles  actually  received  by  the  defendant  under  the 
second  contract,  a  portion  were  broken,  and  a  portion  did  not  conform  in 
weight  or  color  to  the  sample  and  description  mentioned  in  the  contract;  that 
the  great  bulk  of  the  5,000  gross  of  bottles  had  never  been  delivered ;  and  that 
the  refusal  of  the  defendant  to  accept  the  delivery  attempted  to  be  made  of 
nearly  4,000  gross  of  those  bottles  was  justified  by  the  fact  that  they  were  not 
shipped  in  time,  and  that  a  portion  of  them  did  not  conform  to  the  contract 
In  the  respects  above  mentioned.  The  facts  relating  to  these  questions  found 
by  the  referee,  and,  as  we  think,  established  by  the  evidence,  are  briefly  as 
follows:  The  defendant  ordered,  during  the  year  mentioned  in  the  contract, 
less  than  500  gross  of  the  bottles,  in  separate  orders,  which  were  promptly 
shipped  as  ordered,  and  for, which  partial  payments  were  made.  Complaint 
was  made  by  the  defendantthat  some  of  these  bottles  were  broken,  and  that 
some  did  nut  conform  to  the  contract,  and.  with  the  consent  of  the  plaintifEs, 
the  defendant  returned  to  them  all  the  bottles  rejected,  and  the  price  of  such 
rejected  bottles  was  credited  to  the  defendant.  All  the  bottles  manufactured 
under  the  second  (written)  contract  had  the  name  of  the  Hop  Bitters  Company 
blown  in  the  glass,  and  were  consequently  unsalable  to  anybody  else.  The 
last  of  the  orders  above  mentioned  was  given  by  the  defendant,  August  6, 
1884.  On  the  26th  of  August,  the  day  after  the  expii-atiou  of  the  year  men- 
tioned in  the  contract,  the  plaintiffs  wrote  the  defendant  as  follows:  "The 
remainder  of  the  bottles  manufiTctiired  for  you  under  contract  of  August  25, 
1883,  are  now  ready,  awaiting  your  orders  for  shipment.  If  an  order  is  re- 
ceived from  you  before  August  30th,  we  will  ship;  if  not  so  received,  we  will 
store,  at  your  risk,  and  charge  all  expenses  to  you.  After  August  30th,  any 
l)ottles  shipped  to  you  we  will  deliver  f.  o.  b.;  freight  and  all  risks  of  road 
anust  be  borne  by  you. "  To  this  communication  they  received  answer  by  tele- 
.^raph,  in  the  evening  of  August  28th,  as  follows:  "You  may  deliver  remain- 
der of  bottles  here  on  or  before  August  30,  1884,'On  terms  of  contract  of  Au- 
gust 25, 1883.''  The  plaintiffs  at  once  set  about  procuring  the  necessary  cars 
(of  which  27  were  required)  for  the  transportation  of  the  bottles  on  hand, 
amounting  to  nearly  4,000  gross;  and  on  August  80th  completed  the  ship- 
ment, consigned  to  the  defendant  at  Rochester,  N.  Y.  On  the  2d  day  of  Sep- 
tember, before  any  of  the  bottles  had  arrived  at  Ilochester,  the  defendant  tele- 
graphed the  plaintiffs  as  follows :  "  We  will  receive  no  bottles  from  you  deliv- 
ered here  after  August  30,  1884,  not  inspected  here  at  your  expense,  and 
perfect,  and  in  such  quantities  as  we  nereafter  order,"  to  which  the  plaintiffs 
answered:  "Bottles  shipped  on  receipt  of  your  message  of  the  28th,  and  now 
in  transit.  We  cannot  agree  to  conditions  in  message  of  2d.  See  contract.'' 
On  receipt  of  this  message,  and  before  the  arrival  of  any  of  the  bottles  at 
Eochester,  the  defendant  wrote  the  New  York  Central  freight  agent  at  that 
place:  "If  any  cars  of  bottles  come  to  you  from  Whitney  Bros,  or  others, 
marked  or  billed  to  us,  you  will  not  do  anything  with  them  for  us,  or  in 
our  name,  or  presume  that  we  have  anything  to  do  with  them  whatever." 
This  direction  seems  to  have  been  communicated  by  the  officials  of  the  New 
York  Central  road  to  those  of  a  connecting  line  over  which  the  bottles  were 
being  transported,  and  an  inquiry  on  the  part  of  the  latter  as  to  wb|r*tbe 
bottles  were  refused  was  answered  by  the  defendant  on  September  11th:  "The 
bottles  are  not  according  to  contract."  Tlie  president  of  the  defendant  had. 
after  giving  the  direction  for  the  refusal  of  the  entire  shipment,  examined 
some  of  the  bottles,  which,  in  the  mean  time,  had  arrived  at  the  depot  of  the 
New  York  Central  Railroad  at  Rochester.  The  last  of  them  arrived  on  the 
18th  of  September.  The  whole  shipment  was  at  first  unloaded  and  stored  in 
the  railroad  freight  depot,  but  they  were  afterwards  removed  by  the  railroad 
company  to  a  warehouse  in  the  city,  where  they  remained  stored  at  the  time 
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of  the  trial ;  the  defendant  having  refused  to  receive  any  part  of  them .  They 
were  then  liable  to  be  sold  for  charges,  and,  whenever  sold,  were  likely  to  fall 
into  the  hands  of  the  defendant  at  a  low  price,  because  of  little  or  no  value  to 
anybody  else. 

The  referee  finds  that  ihe  bottles  so  shipped  by  the  plaintiffs  were  in  sub- 
stantial compliance  with  the  contract  under  which  they  were  made,  being  as 
nearly  of  the  uniform  weight  and  color  prescribed  by  the  contract  as  it  was 
practicable  to  make  them;  and  that  they  were  well  made  and  shipped,  and  ar- 
rived at  Rochester  in  good  condition.  We  think  this  finding  is  warranted  by 
the  evidence.  The  case  is  quite  full  and  instructive  on  the  subject  of  the 
manufacture  of  colored  glass  bottles.  We  learn  that  the  bottle  is  blown  in 
an  iron  mould,  the  interior  conformation  of  which  gives  form  to  the  exterior 
of  the  bottle.  To  accomplish  this  purpose  a  small  quantity  of  the  material  of 
the  fflass,  fused  at  a  great  heat,  is  gathered  from  the  crucible  or  smelting  pot 
on  the  end  of  the  blow-pipe.  The  qfjtantum  of  fused  material  cannot  be 
weighed,  nor  can  it  be  measured,  except  by  the  eye  of  the  operator.  The  bulb 
of  melted  glass  on  the  end  of  the  blow-pipe,  when  its  temperature  is  properly 
reduced,  is  inserted  within  the  mould,  and,  by  force  of  air  blown  from  the 
lungs  of  the  workman,  is  expanded  until  it  fills  the  mould  in  all  its  parts. 
Necessarily,  the  bottles  produced  are  of  the  same  size  externally,  but  the  greater 
their  weight  the  less  their  capacity;  and  their  weight  is  determined  by  the 
amount  of  fused  material  gathered  on  the  blow-pipe.  In  the  nature  of  things, 
it  is  impossible  that  the  weight  of  bottles  ^o  produced  should  be  absolutely 
uniform;  and,  naturally,  the  custom  of  the  manufacturers  of  this  commodity 
has  established  a  rule  which  fixes  the  limit  of  variation  from  a  uniform  weight 
which  is  to  be  allowed.  Evidence  of  such  custom  was  properly  received  in 
this  case,  and  the  finding  that  the  limit  so  prescribed  was  not  exceeded  in  the 
manufacture  of  these  bottles  is  well  supported.  We  learn,  also,  that  it  is 
•equally  impossible  to  obtain  an  absolutely  uniform  shiuie  of  color  in  a  large 
quantity  of  bottles;  that,  with  the  same  quantity  and  proportion  of  materials 
•employed,  the  color  will  be  affected  by  the  degree  of  heat  to  which  those  ma- 
1;erials  are  subjected ;  and  that  the  degree  of  heat  will  be  affected  by  such  un- 
controllable influences  as  the  condition  of  the  atmosphere  and  the  force  and 
direction  of  the  wind.  We  have  little  hesitation  in  assenting  to  the  conclusion 
•of  the  referee  that,  in  respect  to  both  color  and  weight,  the  bottles  in  question 
conformed  to  the  contract  as  nearly  as  was  practicable  under  the  necessary  con- 
ditions of  their  manufacture. 

The  facts  found  by  the  referee  constitute  a  complete  delivery  of  the  large 
-shipment  of  bottles.  They  were  shipped  as  soon  as  possible  after  the  receipt 
•of  the  order  of  August  28th;  and,  if  any  unusual  delay  occurred  in  their  trans- 
portation to  Rochester,  it  would  seem  to  have  been  due  to  the  interference  of  the 
defendant  in  the  attempt  to  prevent  their  delivery.  The  fact  that  tills  ship- 
ment did  not  complete  the  quantity  of  bottles  contracted  for  is  no  defense  to 
this  action.  An  elaborate  argument  is  made  on  the  part  of  the  defendant  in 
support  of  the  proposition  that  "the  contract  was  entire,  and  called  for  entire 
performance;  and  that  until  such  was  made  or  tendered  there  was  no  liabil- 
ity on  the  part  of  the  defendant. "  The  proposition  is  quoted  from  the  opin- 
ion of  the  court  in  the  case  of  Catlin  v.  Tobias,  26  N.  Y.  217;  and  that  case, 
.and  the  cases  of  Nonri/ngton  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  Rep.  12,  and 
ChampUn  v.  Rowley,  13  Wend.  258,  18  Wend.  187,  are  relied  upon  as  sus- 
taining the  application  of  the  doctrine  to  this  case.  We  find  the  case  strongly 
distinguished  from  the  cases  cited,  and  from  any  other  case  to  which  our  at- 
tention has  been  called,  in  which  the  doctrine  of  an  entire  contract  has  been 
applied.  Aside  from  the  fact  that  this  was  a  contract  for  the  manufacture  of 
goods,  and  not  for  their  sale  merely,  upon  which  stress  is  laid  by  counsel  for 
respondents,  we  find  in  the  particular  terms  of  the  contract  ample  grounds  for 
distinguishing  this  from  the  cases  referred  to.    In  Norrington  v.  WrighU 
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Ktipra,  the  contract  was  for  the  sale  of  5,000  tons  of  rails,  and  the  contract 
itself  specified  the  time  and  the  amount  of  each  shipment,  viz.,  aboat  1,U0U 
tons  each  month,  beginning  in  February,  and  all  to  be  shipped  before  August. 
The  court  say  they  are  of  "the  opinion  tliat  the  plaintiff's  failure  to  make  such: 
shipments  in  February  and  March  as  the  contract  required  prevents  his  main- 
taining this  action."  So,  also,  in  Catlin  v.  Tobias,  supra,  the  contract  ex- 
pressly prescribed  the  time  within  which  all  the  goods  should  be  delivered, 
viz..  within  three  months  from  the  date  of  the  contract;  and  in  Champlin  v. 
Rowley,  supra,  the  court  held,  on  the  terms  of  the  contract,  that  the  delivery 
of  the  entire  quantity  of  the  hay  sold  was  a  condition  precedent  to  the  pay- 
ment of  the  price.  In  this  case,  on  the  otlier  hand,  the  goods  were,  by  the  terms 
of  tiie  contract,  to  be  delivered  only  as  ordered  by  the  defendant.  The  lan- 
guage of  the  stipuhition  Is:  ''To  be  delivered  in  Rochester,  N.  Y.,  in  car-loads, 
free  of  all  freight,  to  us,  and  when  we  direct,  and  within  one  year  from  this 
date. "  This  is  plainly  a  contract  for  the  delivery  of  goods  by  installments,  the 
time  and  quantity  of  each  delivery  to  be  detennined  by  the  oitler  to  be  given 
by  the  defendant.  The  addition  of  the  words,  "and  within  one  year  from  this 
date,"  di<l  not  give  the  plaintiff  the  right  to  deliver  the  goods  faster  than  they 
were  called  for;  but  must  rather  be  considered  as  a  stipulation  on  the  part 
of  the  defendant  to  call  for  all  the  goods  within  the  year.  This  contract  the 
plaintiffs  have  fully  performed.  They  delivered  all  the  goods  that  were  called 
for,  and  as  they  were  called  for,  within  the  year;  and  at  the  close  of  the  year, 
having  received  no  further  orders,  notified  the  defendant  that  the  remainder 
of  the  goods  manufactured  were  held  subject  to  its  orders;  that  they  would 
ship  all  goods  ordered  before  August  30th,  but,  if  not  ordered  before  that  date, 
they  would  be  stored  at  the  defendant's  risk  and  churges.  The  order  which 
the  defendant  gave  in  response  to  this  notification  was  impossible  of  execution 
according  to  its  terms.  It  was  probably  intended  as  a  snare.  No  part  of  the 
goods  could  have  been  shipped  after  the  receipt  of  that  order,  on  the  evening 
of  the  28th  of  August,  so  as  to  have  reached  Rochester  on  the  30th.  The 
plaintiffs,  however,  proceeded  to  comply  with  the  order  as  nearly  as  possible, 
and  shipped  nearly  4,000  gross  of  bottles  on  the  29th  and  dOth.  It  was  after 
that  shipment,  and  before  any  portion  of  the  goods  had  reached  their  destina- 
tion, that  the  plaintiffs  received  the  final  communication  from  the  defendant, 
to  the  effect  that  it  would  receive  no  goods  delivered  in  Rochester  after  Augnst 
30th,  except  in  such  quantities  as  should  beordered  after  that  time.  If  noth- 
ing had  occurred  before  the  receipt  of  this  dispatch  to  indicate  the  determina- 
tion of  the  defendant  not  to  accept  performance  of  the  contract  by  the  plain- 
tiffs, this  would  have  been  quite  sufiicient  to  absolve  the  latter  from  any^ 
further  attempt  to  perform  or  tender  of  performance.  No  further  order  for 
bottles  was  ever  given  by  the  defendant.  Upon  this  case  we  cannot  doubt 
the  correctness  of  the  findings  of  the  referee,  which  in  effect  credit  the  plain- 
tiffs with  a  substantial  performance  of  the  contract  on  their  part,  so  far  as 
they  were  required  or  permitted  to  perform  it. 

The  objection  on  the  part  of  the  defendant  that  a  portion  of  the  bottles 
shipped  by  the  plaintiffs  were  not  manufactured  in  the;r  own  works,  but  in 
those  of  another  firm,  at  Bridgton,  K.  J«,  we  do  not  consider  of  importance. 
This  contract  was  manifestly  not  one  which  was  to  be  performed  by  tbeplain-^ 
tiffs  in  person,  nor,  necessarily,  under  their  personal  supervision.  The  pro- 
duction required  the  laboi*  of  a  great  number  of  men,  presumably  under  the 
direction  of  foremen  and  superintendents;  and  whether  in  their  own  factory, 
or  in  one  especially  employed  by  them  to  do  the  work,  woukl  seem  not  to  be* 
of  the  essence  of  the  contract.  The  bottles  in  question  were  manufactured 
for  the  plaintiffs,  expressly  for  this  contract,  in  moulds  furnished  by  them,  and 
under  the  inspection  of  one  of  the  managers  of  their  business.  There  was  no 
evidence  or  offer  to  show  that  those  bottles  did  not  fully  answer  the  require- 
ments of  the  defendant's  contract. 
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We  think  there  was  no  error  in  the  rnlings  of  the  referee  on  questions  of 
evidence  which  vitiate  the  judgment.  The  objection  principally  urged  was 
that  to  the  admission  of  evidence  of  the  custom  of  the  trade  in  respect  to  varia- 
tion in  the  color  and  weight  of  bottles.  As  we  have  already  intimated,  we 
think  this  evidence  was  properly  received.  It  did  not  tend  to  contradict  or 
vary  the  contract,  but  to  define  what  may  be  regarded  as  technical  terms  em- 
ployed therein.  The  proof  shows  that  the  terms,  "amber  colored  bottles, " 
"to  weigh  twenty-two  ounces,  and  of  uniform  weight  and  color,"  as  used  in 
this  contract,  are  not  to  be  understood  in  the  strict  sense  of  the  words  them- 
selves; for,  if  they  were  so  construed,  the  contract  would  be  impossible  of 
performance.  They  are  to  be  understood  in  the  particular  sense  in  which 
they  were  used  in  the  trade,  a  product  of  which  is  tlie  subject  of  the  contract; 
and  that  evidence  of  usage  is  admissible  to  explain  words  used  in  such  par- 
ticular sense  is  well  established.  CoUender  v.  DiiiSTnore,  65  N.  Y.  200;  Walls 
V.  Bailey,  49  N.  Y.  470,  quoting  Boorman  v.  Jenkins,  12  Wend.  566;  Hin» 
ton  v,  Locke,  5  Hill,  487.  There  are  no  other  rulings  in  the  case  which  seem 
to  require  discussion.  We  are  of  opinion  that  the  judgment  is  right,  and 
should  be  affirmed.    All  concur. 


In  re  Lanet. 
(S^ipreme  Court,  Oeneral  Term,  Fifth  Department.    October,  1888.) 

1.  Paxtnershif— Contribution— IKTSBB8T  on  Exgbbs— Dbobasbd  Pabtnbb— Powbb 

OF  EXBCCTOR. 

Where  partners  have  agreed  that  one  contributing  more  than  his  share  of  the- 
capital  stock  shall  be  allowed  interest  on  the  amount  so  contributed,  and,  pursuant 
to  a  previous  agrreement,  the  partnership  is  continued  after  the  death  of  one  of  the 
partners,  his  administrator  may  rightfully  aUow  the  excess  which  his  intestate 
had  in  the  business  at  the  time  of  his  death  to  remain  at  the  stipulated  rate  of  in- 
terest. 

2.  Same— Son  Allowed  for  Decbasbi)  Partner's  Services. 

A  sum  fixed  upon  as  the  estimated  value  of  Intestate's  services,  and  which  it  was 
agreed  should  he  deducted  from  the  share  of  profits  going  to  his  estate,  belongs  tO' 
the  partnersMp,  and  not  to  the  surviving  partners. 

3.  Save— Acoountinq — Excess  and  Dbficibnct— Ck)NTKiBUTioN. 

The  agrcsement  for  payment  of  interest  on  excess  of  contribution  implies  that  in- 
terest shall  be  charged  for  a  deficiency,  and  therefore  the  partners  are  entitled  to 
share  in  the  profits  in  proportion  to  their  agreed  contributions,  subject  to  payment 
of  interest  on  defioienoy,  rather  than  in  proportion  to  their  actual  contributions. 

4.  Same— EsTiVATJNG  Dbficibnct. 

Bnch  deficiency  is  determined  by  deducting  from  each  partner's  Investment  at  the 

beginning  of  the  year  the  amounts  drawn  out  by  him  during  the  year,  and  adding 

his  share  of  the  profits.    The  interest  to  be  charged  or  credited  is  computed  upon 

the  difference  between  this  result  and  the  prescribed  contribution  to  capital  st^sk. 

6.  Samb— Partnership  AoRBEifENT-~CoNTiNUANCB  after  Death  of  Partner. 

A  partner  mAj  by  agreement  bind  his  estate  to  a  continuanoe  of  the  partnership- 
after  his  death. 

Appeal  from  surrogate's  court,  Monroe  county. 

In  the  matter  of  the  accounting  of  £nos  Q.  Lanej,  administrator  of  James 
Laney,  deceased. 

Theodore  Bacon,  for  the  administrator,  appellant.  Frank  M.  Qoff,  for  spe- 
cial guardian,  respondent.    Q.  Van  Voorhis,  for  the  widow,  respondent 

DWI6HT,  J.  At  the  time  of  his  death,  March  1,  1885,  the  decefised.  James 
Laney,  with  Enos  G.  Laney,  now  the  sole  acting  administrator  of  his  estate, 
and  one  Barker,  were  partners  in  business  under  articles  which  fixed  the  term 
of  the  copartnership  at  seven  years  from  Februarys,  1883,  and  provided  that, 
**in  case  of  the  death  of  any  of  the  parties  before  the  expiration  of  said  term, 
the  copartnership  shall  not  be  dissolved,  but  shall  continue  and  be  conducted 
by  the  survivor  or  survivors,  under  the  same  firm  name,  to  the  expiration  of 
said  term ;  and  the  share  of  the  profits  on  that  part  of  the  capital  stock  belpng- 
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ing  to  such  deceased  partner,  less  the  sum  of  $2,000,  the  agreed  value  of  his 
services  per  year,  shall  be  paid  as  often  as  once  in  each  year  to  his  personal 
representatives."  The  capital  stock  was  fixed  at  $60,000,  to  be  contributed 
after  February  8,  1884,  by  the  three  partners,  in  equal  shares.  Profits  and 
losses  were  to  be  shared  equally,  and  were  to  be  ascertained  by  an  inventory 
and  statement  made  on  or  about  the  8th  of  February  In  each  year.  The  ar- 
ticles contained  the  further  provision:  "In  case  any  of  the  parties  shall  have 
any  amount  invested  in  said  business  in  excess  of  his  share  of  the  capital 
stock,  he  shall  be  allowed  and  paid  interest  at  the  rate  of  six  per  cent,  per  an- 
num on  such  excess,  for  the  time  it  shall  be  so  invested,  before  any  division 
of  the  profits."  The  foregoing  are  the  only  provisions  of  the  contract  which 
bear  upon  the  questions  arising  on  this  appeal.  The  business  of  the  firm  was 
uniformly  profitable.  By  the  accounting  between  the  partners  of  February, 
1885,  shortly  before  the  death  of  James  liney,  it  appeared  that  he  had  in  the 
"business,  (after  crediting  to  him  his  share  of  the  profits  of  the  preceding  year,) 
in  excess  of  his  share  of  the  capital  stock,  about  $14,000.  This  excess  was, 
apparently,  reduced  by  drafts  from  month  to  month,  (no  profits  being  credited 
during  the  year,)  until,  at  the  close  of  the  year,  its  apparent  amount  was  less 
than  $9,000.  But,  upon  crediting  to  the  estate,  at  the  beginning  of  the  next 
year,  its  share  of  the  profits  of  the  year  just  closed,  its  excess  of  contribution 
was  sliown  to  be  $14,700.  Simllajrly,  the  excess  of  the  contribution  of  the  es- 
tate on  the  5th  of  February,  1887,  was  $12,600.  Barker  bt^gan  the  jear  1885 
^February  9th)  with  a  deficiency  of  about  $500.  His  drafts  during  the  year 
amounted  to  about  $5,500;  but  upon  crediting  him  his  share  of  the  profits  of 
the  year  his  contribution  was  more  than  made  good,  and  he  began  the  year 
1886  (February  6th)  with  a  small  excess.  His  drafts  during  that  year  were 
about  $10,000,  and  the  credit  of  profits  for  the  year  still  left  him,  at  the  ac^ 
^counting  of  Februaiy  5,  1887,  deficient  in  the  sum  of  nearly  $4,0i()0.  E.  6. 
Laney  began  the  year  1885  (February  9th\  with  an  excess  of  $2,900,  and  on 
-both  the  accountings  of  1886  and  1887,  atter  charging  him  with  the  drafts 
and  crediting  him  with  the  profits  of  each  preceding  year,  his  contribution 
was  still  slightly  in  excess  of  $20,000.  The  questions  arising  upon  this  appeal 
relate— ii^i>«^  to  the  method  of  ascertiiining  the  amount  of  excess  or  deficit  in 
the  contribution  of  the  several  partners  (including  the  estate  of  James  Laney) 
to  the  capital  stock ;  aecond^  to  the  allowance  to  be  made  to  the  estate  for  the 
excess  of  its  contribution ;  and,  thtrdf  to  the  disposition  to  be  made  of  the  sum 
of  $2,000  a  year  paid  by  the  estate  of  the  deceased  partner  as  the  stipulated 
•equivalent  for  his  services  in  the  business  of  the  firm. 

1.  The  amount  rendered  by  the  administrator  proceeds  by  the  method 
of  ascertaining  the  amount  of  the  contribution  of  each  partner,  at  the  begin- 
ning of  each  year,  by  charging  him  with  his  drafts,  and  crediting  him  with 
his  share  of  the  profits,  of  the  preceding  year.    The  decree  of  the  surrogate, 

•on  the  other  hand,  adopting  the  method  of  the  referee,  deducts  the  average  of 
the  monthly  drafts  of  each  partner  from  tlie  amount  to  his  credit  at  the  be- 
ginning of  the  year,  and  treats  the  balance  as  his  average  contribution  for  the 
year  to  the  funds  of  the  copartnership.  It  makes  no  application  of  profits 
until  the  beginning  of  the  next  year,  when  it  adds  each  man^s  share  of  profits 
to  his  last  monthly  balance,  to  obtain  the  amount  ol  credit  with  which  he  be- 
:gins  the  year  which  is  to  follow. 

2.  The  theory  of  the  account  rendered  by  the  administrator  is  to  credit 
«ach  partner  (including  the  estate  of  the  deceased)  whose  contributiun  is  in 
excess  of  the  stipulated  amount  with  interest  on  such  excess,  and  tocliarge 
the  partner  whose  contribution  is  deficient  interest  on  the  deficiency.  The 
decree  of  tlie  surrogate,  on  tlie  other  hand,  liolds  the  administrator  chargeable 
with  a  share  of  the  profits  of  the  business  proportioned  to  the  entire  contribu- 
tion of  the  estate  to  tlie  funds  of  tlie  copartnership. 

3.  The  account  of  the  administrator  treiits  the  $2,000  which,  by  the  terms 
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of  the  agreement,  was  to  be  deducted  from  the  share  of  profits  payable  to 
the  estate  of  the  deceased  partner,  as  belonging  to  the  surviving  partners, 
and  to  be  divided  between  them.  The  decree,  on  the  contrary,  regards  that 
sum  as  belonging  to  the  firm,  and  to  be  divided  between  ;ts  three  members, 
and,  accordingly,  charges  the  administrator  with  one-third  of  that  amount  in 
each  year.  Counsel  for  the  respondents  are  disposed  to  argue  here,  as,  ap« 
parently,  they  did  before  the  referee,  that  the  agreement  for  a  continuance  of 
the  copartn^^rship  after  the  death  of  a  member  was  unlawful  and  ineffectual; 
that  the  copartpership  was  immediately  and  necessarily  dissolved  by  the  death 
of  James  Laney,  and  no  copartnership  continued  thereafter,  except  of  the  sur- 
vivors, for  the  sole  purpose  of  closing  up  the  business  of  the  firm;  that  the  ad- 
ministrator, as  such  and  also  as  one  of  the  survivors  of  the  copartnership,  be- 
came a  trustee  de  son  tort  in  permitting  any  portion  of  the  funds  of  the  estate 
to  remain  Invested  in  the  business  of  the  firm,  and,  consequently,  is  charge- 
able with  the  profits  earned  by  the  entire  investment,  if  such  profits  exceed  tha 
interest  on  the  amount  invested.  We  do  not  regard  the  discussion  of  dissolu- 
tion or  non-dissolution — whether  the  old  partnership  was  continued  or  a  new 
one  was  formed  under  the  agreement — as  a  very  profitable  one.  It  seems  ta 
be  a  question  of  names  rather  than  of  substance.  It  probably  finds  its  solu- 
tion in  the  statement  of  Mr.  Parsons  in  his  work  on  Partnerships,  (pages  438, 
439.)  which  is  quoted  by  Ruger,  C.  J.,  in  Kennedy  v.  Poster,  17  N.  E.  Rep. 
426,  when,  spealcing  of  provision  in  contracts  against  the  dissolution  of  the- 
partnership  by  death,  he  says:  **  All  these  agreements  and  arrangements,  and 
all  that  can  be  made  for  a  similar  purpose,  are  in  fact  only  bargains  for  tho 
creation  of  a  new  partnership  when  the  old  one  ceases  to  exist.*'  But  that  it 
is  competent  for  parties,  when  constituting  the  relation  of  partnership  be-^ 
tween  themselves,  to  provide  that  the  same  relation  shall  continue  between 
the  survivors  of  them  and  the  estate  or  representatives  of  a  deceased  partner 
for  a  time  to  be  specified,  uiider  the  same  firm  name,  on  the  same  terms  and 
for  the  same  purposes  as  the  original  copartnership,  has  never,  so  far  as  we- 
know,  been  denied  in  any  adjudicated  case»  nor  by  any  of  the  elementary 
writers.  On  the  contrary,  the  authority  last  quoted  (Parsons)  says,  (at  page- 
542  of  the  same  treatise:)  "Doubtless,  if  by  any  agreement  a  partner  bound, 
his  estate  to  the  continuance  of  a  partnership,  it  would  be  regarded  by  the  law 
as  so  bound,  (unless  the  provisions  were  obviously  foolish  or  inequitable,)  and, 
all  the  rights  of  the  representatives  would  be  subject  to  this  obligation. "  See, 
also,  Gow,  Partn.  242;  Lindl.  Partn.  187.  884,  885.  That  such  was  the  pur- 
pose and  effect  of  the  agreement  in  this  case  cannot  be  doubted.  It  seems. 
very  clear  that  under  that  agreement  it  was  the  duty  of  the  survivors  to  con- 
tinue the  business  for  the  benefit  of  the  estate  of  the  deceased,  as  well  as  for 
their  own  benefit,  during  the  time  fixed  by  the  articles;  and  that,  by  virtue  of 
its  prescribed  contribution  to  the  capital  stock,  the  estate  is  entitled  to  its. 
share  of  the  profits  according  to  the  provisions  of  the  contract.  No  doubt,  a 
somewhat  different  reasoning  applies  to  the  case  of  the  money,  in  excess  of 
the  prescribed  contribution  of  820,000,  which  the  deceased  had  in  the  business. 
at  the  time  of  his  death.  This  he  was  not  required  to  contribute.  It  was  at 
his  election  to  withdraw  it  at  any  time,  or  to  suffer  it  to  remain ;  and  this  elec- 
tion, if  it  continued  after  his  death,  was  to  be  exercised  by  his  personal  rep^ 
resentative,  who  is  also  one  of  the  partners  in  the  firm.  If  he  continues  the 
money  in  the  business,  it  is,  in  proportion  to  his  interest  in  the  profits,  for  his 
own  benefit.  But  it  is  also,  in  a  like  proportion,  for  the  benefit  of  the  estate 
of  the  decedent.  The  money  remains  where  it  was  left  by  him,  invested  as  he 
had  invested  it,  and  drawing  the  same  interest  for  which  he  had  contracted 
and  which  he  had  received  in  his  life-time.  It  is  the  opinion  of  the  court  that 
there  was  in  this  no  misappropriation  of  the  fund,  and  that  the  measure  of  lia- 
bility of  the  administrator  was  the  same  as  that  of  the  firm,  viz.,  to  account 
for  Uie  interest,  at  the  rate  specified  in  the  contract,  on  the  surplus  capital  of 
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the  decedent  left  by  him  in  the  business  at  the  time  of  bis  death.  Next,  the 
theory  that  either  of  the  surviving  partners  was  entitled  to  share  the  proflta 
of  the  business  only  in  proportion  to  his  actual  contribution  to  the  capital, 
when  such  contribution  was  deficient,  ignores  as  well  the  contribution  of  his 
services  as  tlie  apparent  intention  of  the  contract^  which,  when  it  provides  for 
payment  of  interest  on  excess  of  contribution,  reasonably  implies  that  interest 
shall  be  charged  for  a  deficiency.  And  to  this  effect  the  contract  has  twice 
received  practical  construction,  at  the  hands  of  the  partners  themselvefi,  in  the 
life-time  of  James  Laney,  for,  on  both  the  accountings  of  1884  and  1885,  one 
pr  both  of  the  present  survivors  were  charged  with  interest  on  the  deficiency 
in  their  contributions  to  the  capital  during  the  preceding  year.  For  the  par- 
pose,  therefore,  of  charging  the  administrator  on  this  accounting,  there  should 
have  been  added  to  the  amount  of  profits  actually  realized  from  the  business 
in  each  year  interest  on  tiie  deficiency  in  his  contribution  to  the  capital  of 
eacli  or  either  of  the  surviving  partners. 

4.  We  think  the  method  adopted  by  the  referee  for  arriving  at  the  amount 
of  that  deficiency  was  erroneous.  As  we  have  seen,  he  treats  the  drafts  of 
each  partner,  from  month  to  month  throughout  the  year,  as  so  much  impair- 
ment of  his  capital,  while  he  gives  him  no  credit  for  his  share  of  the  prof- 
its of  the  year  until  the  opening  of  the  next  year's  account.  It  seems  ap- 
parent that  this  method  is  faulty  and  the  result  fictitious.  The  profits  of  the 
business  must  be  supposed  to  be  realized — as  the  year's  business  is  done— cur- 
rently, and,  in  the  absence  of  any  indication  to  the  contrary,  equally  through- 
out the  year.  The  fact  tliat  the  amount  of  those  profits  is  not  definitely  as- 
X^ertained  until  the  end  of  the  year  does  not  alter  the  case.  The  profits  go 
into  the  business  as  fast  as  they  are  realized.  So  that  if  a  partner's  share  of 
the  current  profits  equals  the  amount  of  his  current  drafts,  there  is  no  impair- 
ment of  his  capital.  The  method  adopted  by  the  partners  themselves  seems 
to  liave  been  substantially  correct.  They  deducted  from  each  man's  investment 
at  the  beginning  of  the  year  his  drafts  during  the  year,  and  added  his  shareof 
the  profits ;  and  it  was  upon  the  difference  between  this  result  and  the  prescribed 
contribution  of  1^20,000  that  the  interest  to  be  charged  or  credited  to  him  was 
computed.  We  are  unable  to  see  that  this  method  is  subject  to  any  just  crit- 
icism, and  we  think  it  should  be  adopted  for  the  purposes  of  the  accounting  in 
this  case. 

In  respect  to  the  disposition  to  be  made  of  the  $2,000  paid  by  the  estate  of 
the  deceased  member  of  the  firm  as  the  equivalent  of  his  services,  we  think 
the  surrogate  was  right.  The  copartnership  agreement  does  not  declare  what 
ahall  be  done  with  this  money  after  it  is  deducted  from  the  share  of  profits  be- 
longing to  the  estate;  but,  on  principle,  it  belongs  to  the  copartnership,  and 
not  to  Che  surviving  partners.  The  services  of  which  it  was  the  prescribed 
equivalent  were  for  the  common  benefit.  The  estate  of  the  deceased  suffers  the 
same  detriment  by  the  loss  of  those  services  as  does  either  of  the  surviving 
partners.  If  the  deprivation  of  those  services  has  made  it  necessary  to  employ 
another  clerk,  the  estate  of  the  deceased  has  paid  an  equal  share  of  his  com- 
pensation. There  seems  to  be  no  doubt  that  the  money  paid  as  an  equivalent 
for  those  services  should  be  distributed  equally  between  the  three  interests 
represented.  We  think  the  failure  to  provide  by  the  terms  of  the  agreement 
what  was  to  be  done  with.the  $2,000  was  an  omission  which  may  properly  be 
supplied  by  the  court  in  construing  the  contract.  This  seems  to  dispose  of  all 
the  questions  raised  on  this  appeal.  The  decree  ot  the  surrogate  should  be 
modified  as  indicated  in  this  opinion,  and.  as  so  modified,  affirmed.  Proceed- 
ings remitted  to  the  surrogate's  court  of  Monroe  county,  with  directions  to 
modify  the  decree  accordingly,  and  the  decree,  wlien  so  modified,  affirmed,  with 
jcosts  of  this  appeal  to  the  appellant,  to  be  paid  out  of  the  estate. 
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Hbqubmbovrg  !?.  Cmr  of  Dunkirk  et  ah 

(Supreme  Cmirt,  General  TerTn,  Fifth  DepartmenU    October  19, 1888.) 
1.  HuNiciPAi*  Corporations— Taxation— Public  Purposb— Electric  Lighting. 

The  construction  and  operation  by  a  city  of  a  plant  for  the  supply  of  electric  light 
to  the  city  and  its  inhabitants  is  a  city  purpose,  within  the  meaning  of  Const.  K. 
T.  art  8,  S 13U  prohibiting  cities  from  incurring  indebtedness  except  for  city  pur- 
poses. 

A  SAip— BoABD  OF  Water  Commissionbrs—Appoiittmbnt— Constitutional  Law. 

Laws  N.  Y.  1871,  c.  485,  creating  the  board  of  water  commissioners  of  the  Tillage 
of  Dunkirk,  and  empowering  them  to  elect  officers  for  stated  periods,  to  purchase 
grounds,  erect  buildingB,  put  in  machinery,  lay  pipes,  issue  bonds  in  the  name  of 
toe  yiUajgre,  M>ply  moneys  reoeiyed  to  specmed  uses,  and  requiring  the  villi^e  trus- 
tees to  raise  by  taxation  the  money  necessary  for  their  use  as  shown  by  their  an- 
fiual  statement,  creates  a  new  office  within  the  meaning  of  Const.  N.  Y.  art.  10,  j$  a, 
"Which  provides  that  all  eity,  town,  and  village  officers  for  whose  election  or  appoint- 
onent  the  constitution  makes  no  provision  shall  be  elected  by  the  city,  etc.,  or  some 
-authority  thereof,  and  all  other  offiicers  for  whose  election  or  appointment  the  con- 
vstitution  makes  no  provision,  and  all  officers  whose  offices  shalf  thereafter  be  cre- 
:ated  by  law,  shall  be  elected  by  the  people  or  appointed  in  such  manner  as  the  legis- 
lature ma^  direct,  and  is  not  unoanstitationai  oecaose  it  names  the  persons  who  are 
to  constitute  the  oommissloiL 

3.  Statutes— Enagtmbnt—Failurx  o»  Gk>vBRNOR  to  Sign— Adjournmbnt. 

A  bill  sent  to  the  governor  on  February  10th  was  more  than  10  days  afterwards 
sent  by  him,  unsigned,  to  the  secretary  of  state,— the  legislature  having  in  the  mean 
time  adjourned  from  Februarv  17th  to  the  S7th.  Const.  N.  Y.  art.  4,1  9,  provides 
that  all  billA  not  returned  by  the  governor  within  ID  days  shall  be  laws  in  we  same 
onanner  as  if  signed  by  him,  unless  the  legislature  shiQl  by  adjournment  prevent 
their  return,  in  which  case  they  shall  not  become  laws.  Held,  that  the  legislature 
!bad  not  by  their  adioumment  prevented  the  return  of  this  bill,  and,  it  not  having 
been  returned  withm  the  10  days,  it  became  a  law. 

Appeal  fh)m  special  term,  Erie  county. 

Injunction  by  Charles  E.  Hequembourg  against  the  cHy  of  Dunkirk  and 
others.  Plaintiff  appeals  from  order  denying  motion  to  continue  the  injunc- 
tion. 

Argued  before  Haight,  Bradley,  and  Dwianr,  JJ. 

Jo?m  G.  Milbum,  for  appellant.  Walter  W.  Holt  and  Charles  F,  Tahort 
Atty.  Gen.,  for  respondents. 

Haioht,  J.  This  action  was  brought  to  enjoin  the  municipal  authorities 
of  the  city  of  DunkiriE  from  constructing  an  electric  light  plant,  and  the  is- 
Boing  of  the  bonds  of  the  city  to  pay  thentfor,  pursuant  to  chapter  29  of  the 
Laws  ol  1888.  The  act  is  entitled  "An  act  to  authorize  the  establishment  of 
a  system  for  lighting  the  city  of  Dunkirk  with  electric  light,  and  to  empower 
the  common  council  of  said  corporation  to  raise  the  necessary  funds  for  that 
purpose."  The  first  section  of  the  act  authorizes  the  common  council  of  the 
city  to  raise  a  sum,  not  exceeding  $10,000,  for  defraying  the  costs  and  ex- 
penses of  procuring  the  necessary  machinery,  apparatus,  fixtures,  poles,  and 
wires  for  an  electric  light  system,  and  for  defraying  the  costs  and  expenses  of 
establishing  and  putting  it  in  operation.  The  second  section  authorizes  the 
common  council  of  the  city  to  issue  bonds  in  the  name  of  the  city  to  the 
amount  of  not  exceeding  $10,000,  and  to  raise  the  money  provided  for  by  the 
preceding  section,  and  to  add  to  the  general  tax  in  each  year  the  amount  of 
the  principal  and  interest  of  such  bonds  as  shall  in  that  year  mature  and  be- 
come due  and  payable.  The  third  section  authorizes  the  common  council  to 
make  the  necessary  arrangements,  regulations,  and  conti^acts  for  the  putting 
up  of  the  necessary  apparatus  for  lighting  the  city  with  electricity,  and  doing 
all  acts  necessary  to  be  done  in  and  about  purchasing  and  putting  in  opera- 
tion the  electric  light  system.  The  fourth  section  provides  that  when  tlie 
electric  light  apparatus  and  maciiinery  are  ready  for  use  the  board  of  water 
commissioners  of  the  city  shall  be  notified  of  such  fact,  and  thereupon  the  ex- 
clusive  control  of  operating  and  running  the  electric  light  system  shall  be 
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vested  in  such  board  of  water  commissioners,  who  shall  have  the  exdusive 
right  to  make  all  necessary  arrangements,  regulations,  and  contracts  for  sup- 
plying the  city,  and  the  inhabitants  thereof,  with  electric  light,  and  estab- 
lishing the  rates  and  charges  therefor. 

It  is  contended  that  this  act  is  in  violation  of  article  8,  §  11,  of  the  consti- 
tution. That  section  provides  that  "no  county,  city,  town,  or  village  sliall 
hereafter  give  any  money,"  etc.,  nor  shall  any  suqh  county,  city,  town,  or  vil- 
lage be  allowed  to  incur  any  indebtedness,  except  for  county,  city,  town,  or 
village  purposes."  The  question  is  as  to  whether  the  issuing  of  bonds  to  estab- 
lish an  electric  light  system,  for  the  purpose  of  supplying  the  city  and  the  in- 
habitants thereof,  is'  prohibited  by  this  provision  of  the  constitution.  The 
question  thus  presented  is  not  free  from  difficulty.  It  involves  the  determi- 
nation of  what  is  a  city  purpose  for  which  an  indebtedness  may  be  incurred. 
This  provision  of  the  constitution  was  added  in  1874,  and  many  of  the  cases 
to  which  our  attention  has  been  called  arose  prior  to  that  date.  We  think  it 
may  safely  be  assumed  that  the  lighting  of  the  streets  and  public  places  is 
one  of  the  duties  devolving  upon  the  municipal  government,  and  is  a  city  pur- 
pose, within  the  provisions  of  the  constitution.  The  care,  management,  and 
control  of  the  public  streets  devolve  upon  the  city  government;  and  it  is  the 
duty  of  the  city  to  maintain  them  in  such  condition  that  the  public,  by  the 
exercise  of  due  care,  may  pass  safely  thereon.  In  the  darkness  of  the  night,, 
in  crowded  thoroughfares,  light  is  an  important  aid,  largely  tending  to  pro- 
mote the  convenience,  as  well  as  the  safety,  of  the  traveling  public,  and  tae^ 
duty  to  supply  it  under  such  circumstances  devolves  upon  the  city.  While 
light  in  the  private  dwelling  may  be  equally  important,  so  far  as  the  inhab- 
itants of  the  dwelling  are  concerned,  its  use  is  more  of  a  private  nature,  and 
it  cann6t  be  successfully  argued  that  it  is  the  duty  of  the  municipality  to  sup- 
ply it.  But  may  it  not  do  so  in  its  discretion,  in  connection  with  lighting  the 
streets?  Numerous  cases  have  arisen  in  which  large  and  extensive  water- 
works had  been  established  for  the  purpose  of  supplying  cities  and  villages  with 
pure  and  wholesome  water.  In  such  cases  water  had  been  furnished  to  pri- 
vate consumers  at  fixed  rates,  and  the  power  to  do  this  has  been  sanctioned  by 
the  courts  as  one  properly  exercised  by  the  municipal  government, — ^pure  and 
wholesome  water  being  recognized  as  necessary  to  preserve  the  public  health; 
and  in  various  cities  gas-works  have  been  established  in  which  light  has  been 
supplied  by  the  municipality  to  private  residences  at  a  fixed  charge, as  well  afr 
used  for  the  lighting  of  the  streets.  Dillon,  in  his  work  on  Municipal  Corpo- 
rations, (volume  1, 1 27,)  says:  ''Powers  or  franchises  of  an  exceptional  and 
extraordinary  nature  may  be,  and  sometimes  are,  conferred  upon  municipali- 
ties, such  as  are  frequently  conferred  upon  individuals  or  private  corporations. 
Thus,  for  example,  a  city  may  be  expressly  authorized,  in  its  discretion,  to  erect 
a  public  wharf, and  charge  tolls  for  its  use;  or  to  supply  its  inhabitants  with 
water  or  gas,  charging  them  therefor,  and  making  a  profit  thereby.  In  one 
sense  such  powers  are  public  in  their  nature,  because  conferred  for  the  pub- 
lic advantage,  and  in  another  sense  they  may  be  considered  private,  because 
they  are  such  as  may  be  and  often  are  conferred  upon  individuals  and  private 
corporations,  and  result  in  a  special  advantage  or  benefit  to  the  municipality 
as  distinct  from  the  public  at  large. "  In  the  case  of  WJieelet'  v.  Philadelphia^ 
77  Fa.  St.  338,  it  was  held  that  the  debts  contracted  for  the  construction  and 
operation  of  gas-works,  owned  by  the  city  of  Philadelphia,  must  be  paid  by  the 
city,  and  that  such  indebtedness  was  not  in  violation  of  the  constitution.  The 
court  iu  its  opinion  states  "that  the  city,  as  a  local  sovereign,  had  no  authority 
to  enter  into  the  business  of  manufacturing  and  selling  gas,  for  its  sovereignty 
did  not  extend  to  such  subjects  any  more  than  it  did  to  almost  any  other 
manufacture;  that,  while  it  is  no  part  of  the  ordinary  and  necessary  duties  of 
the  municipal  corporation  to  supply  its  citizens  with  gas  and  water,  it  is  never- 
theless true  that  it  may  lawfully  do  so."     Society  v.  City  of  Philadelphia, 


Digitized  by  VjOOQIC 


Sup.  Ct.]  HEQUEMBOURG    V.  CITY    OF    DUNKIRK.  449 

31  Pa.  St.  175.  In  the  Case  of  the  Lehigh  Water  Co.,  102  Pa.  St.  515-528, 
the  court,  in  commenting  upon  the  gas  cases,  says  that  they  establish  tlie  prin- 
ciple tliat  a  municipal  corporation  may  perform  the  functions  of  a  privato  cor- 
poration in  supplying  its  citizens  with  gas  and  water,  but  that  by  doing  so  it 
does  not  lose  its  distinctive  municipal  character.  In  the  case  of  Olmsted  v. 
Proprietors,  47  N.J.  Law,  311,  it  was  held  that  the  supplying  of  water  to  the 
inhabitants  bv  the  company  constituted  a  public  use.  In  the  case  of  dtp  of 
Rocheaier  v.  Tovm  of  Hush,  80  N.  Y.  302-310,  it  was  stated  that  the  water- 
works could  not  be  regarded  as  private  property,  as  distinguished  from  prop- 
erty held  by  the  city  for  public  use.  See,  also,  Bailey  v.  Mayor,  etc.^  3  Hill, 
531-039.   ' 

We  regard  these  cases  as  establishing  the  power  of  a  municipal  govern- 
ment in  its  discretion  to  supply  gas  and  water  to  the  inhabitants  thereof,  and 
that  it  may  charge  a  reasonable  compensation  therefor;  that  while  it  is  under 
no  duty  to  supply  private  consumers,  if  it  undertakes  to  do  so,  the  service  is 
public  in  its  nature,  and  must  be  to  all  demanding  it,  and  at  a  fixed  and  uni- 
form compensation.  The  clause  of  the  constitution  under  consideration, 
however,  did  not  exist  at  the  time  the  cases  referred  to  were  considered,  and 
it  remains  to  be  determined  as  to  whether  it  has  effected  a  change.  In  order 
to  justify  the  incurring  of  the  indebtedness  authorized  by  the  bill,  it  must  be 
determined  to  be  for  a  city  purpose,  within  the  provisions  of  its  charter. 
What  is  or  what  is  not  a  municipal  purpose  is  in  many  cases  doubtful  and 
uncertain,  and  it  is  the  duty  of  the  courts  in  such  cases  to  give  weight  to 
legislative  determination,  and  not  to  annul  its  acts,  unless  it  clearly  appears 
that  the  act  was  not  authorized.  People  r\  Kelly,  77  N.  Y.  475-489.  The 
supplying  of  water  to  a  city  usually  involves  a  large  expenditure  of  money  in 
the  laying  of  mains  through  the  streets  through  which  the  water  is  distrib- 
uted. It  is  used  by  the  city  in  sprinkling  and  cleansing  the  streets,  avenues, 
ami  public  places,  and  in  the  extinguishment  of  fires.  If  independent  works 
had  to  be  constructed  to  supply  the  inhabitants  with  water  for  domestic  pur« 
poses,  the  expenses  would  be  largely  increased.  To  avoid  this,  cities  and  vil- 
lages have  supplied  water  for  domestic  purposes,  and  in  so  doing  have  pro- 
moted the  health  and  cleanliness  of  the  inhabitants;  and,  inasmuch  as  the 
supply  to  the  inhabitants  has  been  made  in  connection  with  that  which  was 
for  the  use  of  the  city  in  the  performance  of  its  municipal  duties,  it  has  been 
sanctioned  and  approved;  and  we  do  not  understand  that  by  adopting  the 
clause  of  the  constitution  in  question  it  was  intended  to  deprive  them  of  that 
riglit.  If  we  are  correct  in  this  view,  we  fail  to  see  why  gas  or  electric  light 
works  may  not  be  sanctioned  upon  the  same  theory.  The  lighting  of  the 
streets  by  gas  involves  the  necessity  of  laying  mains  through  the  streets  with 
which  the  lamps  may  be  supplied  with  gas:  and  in  lighting  by  electricity,  the 
stringing  of  wires  or  the  laying  of  conduits  through  which  the  electricity  may 
be  conveyed.  Light  in  dwellings  is  as  important  and  essential  :»  upon  the 
streets,  and  promotes  the  general  comfort,  safety,  and  welfare  of  the  inhab- 
itants; and,  when  it  is  supplied  in  connection  with  that  which  is  furnished 
by  the  municipality  under  its  duty  to  the  public,  we  think  it  may  be  regarded 
as  an  incident  thereto,  and  one  of  the  purposes  for  which  the  municipality 
may  properly  contract. 

It  is  contended  that  the  act  in  question  never  became  a  law.  It  appears 
that  the  act  was  passed  in  the  senate  and  assembly,  and  was  sent  to  the  gov- 
ernor on  the  10th  day  of  February,  1888;  that  on  the  17th  day  of  February, 
while  the  bill  was  in  the  hands  of  the  governor,  the  legislature  adjourned  un- 
til the  27th  of  February.  The  governor  did  not  sign  the  bill,  but,  after  the 
expiration  of  10  days,  sent  it  to  the  office  of  the  secretary^ of  state,  where  it 
was  Aled.  It  is  contended  that  it  did  not  become  a  law  under  article  4,  §  9,  of 
the  constitution,  which  provides  that  "every  bill  which  shall  have  passed  the 
senate  and  assembly  shall,  before  it  becomes  a  Iaw»  be  presented  to  the  gov- 
v.2x.Y.s.no.l5— 29 
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ernor.  If  he  approves,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated,  which  shall  en- 
ter the  objections  at  large  upon  the  journal,  and  prooBed  to  reconsider  it.  If 
any  bill  shall  not  be  returned  by  the  governor  within  10  days,  Sundays  ex- 
cepted, after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in 
like  manner  as  if  he  had  signed  it.  Unless  the  legislature  shall  by  their  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  become  a  law  with- 
out the  approval  of  the  governor.  No  bill  shall  become  a  law  after  the  final 
adjournment  of  the  legislature,  unless  approved  by  the  governor  within  30 
days  after  such  adjournment.*'  The  final  sentence  was  added  by  the  amend- 
ment of  1874,  doubtless  for  the  purpose  of  limiting  the  time  within  which 
the  governor  could  approve  the  bill  after  the.  final  adjournment.  It  was  not 
intended  to  change  the  construction  or  meaning  ol  the  provisions  that  pre- 
cede it.  The  question  is  therefore  what  is  to  be  understood  from  the  phrase, 
"unless  the  legislature  shall  by  their  adjournment  prevent  its  return."  This 
question  is  identical  with  the  one  raised  in  the  case  of  T?ie  Soldiers^  Voting 
Bill,  45  N.  H.  607,  in  which  case  it  was  held  that  the  adjournment  referred 
to  was  not  the  ordinary  recess  taken  from  time  to  time  during  the  contin- 
uance of  the  session,  but  was  the  final  adjournment  at  the  close  thereof. 
Without  stopping  to  discuss  the  question  further,  we  are  inclined  to  the  opin- 
ion that  we  should  follow  the  construction  given  in  the  New  Hampshire  case, 
which  was  also  followed  ^by  the  attorney  general  in  his  opinion  in  reference 
to  the  act  to  change  the  corporate  title  of  the  Bankers'  life  Insurance  &  Trust 
Company,  appearing  in  8ess.  Laws  1881,  p.  945. 

It  is  also  claimed  that  the  board  of  water  commissioners,  upon  whom  the 
duty  of  operating  the  electric  light  system  is  devolved,  is  an  unconstitutional 
body ;  for  the  reason  that  they  were  appointed  by  the  legislature,  and  hold 
their  ofiice  for  life.  The  board  of  water  commissioners  of  the  village  of  Don- 
kirk  was  created  by  chapter  485  of  the  Laws  of  1871.  The  act  names  John 
S.  Beggs  and  seven  others  as  the  board  of  water  commissioners  of  the  village. 
This  is  claimed  to  be  in  violation  of  article  10,  §  2,  of  the  constitution,  which 
provides  that  all  city,  town,  and  village  ofiicers,  whose  election  or  appoint- 
ment is  not  provided  for  by  this  constitution,  shall  be  elected  by  the  electors 
of  such  cities,  towns,  or  villages,  or  some  division  thereof,  or  appointed  by 
such  authority  thereof,  as  the  legislature  shall  designate  for  that  purpose. 
All  othei'  ofiicers  whose  election  or  appointment  is  not  provided  for  by  this 
constitution,  and  all  otficers  whose  office  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed  as  the  legislature  may  direct.  The 
board  of  water  coram  ssionei-s  thus  created  are  empowered  to  organize  by  the 
election  of  a  president,  secretary,  and  treasurer,  wlio  shall  hold  their  offlcea 
for  a  stated  period;  toliold  monthly  meetings;  to  purchase  necessary  grounds; 
to  erect  buildings;  to  put  in  machinery;  lay  pipes  and  hydrants;  to  issue 
bonds  in  the  name  of  the  village  for  an  amount  not  to  exceed  $100,000;  to 
appropriate  the  money  received  for  the  use  of  water  furnished  by  the  com- 
missi(»ners  to  the  payment  of  necessary  expenses  connected  with  the  running 
and  repair  of  the  works;  to  pay  the  interest  on  the  bonds,  and  the  principid 
when  it  matures  and  becomes  due;  to  make  an  annual  statement  of  the  money 
necessary  to  run  the  works  to  the  trustees  of  the  village,  who  are  required 
to  raise  the  amount  thereof  by  tax.  It  appears  to  us  that  the  act  creates  a 
new  ofiice,  the  duties  of  which  did  not  devolve  upon  any  one  of  the  munici- 
pal officers  previously  existing;  and  that  the  case  of  People  v.  Finchney,  32 
N.  Y.  377,  is  controlling  upon  the  question.  See,  also,  People  v.  Draper^  15 
N.  Y.  532;  People  v.  Palmer,  52  N.  Y.  83;  People  v.  McDonald,  69  N.  Y. 
362.  The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   So  ordered. 

Bbadlbt  and  Dwight,  JJ.,  concurred. 
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Underuill  et  aU  t.  Bamsey. 
(Supreme  Courts  Qetieral  Term,  Fifth  Department    October,  1888.) 

1.  Sale— Fbauiv— Rescission— Actions— BuBGTiON. 

The  commencement  of  an  action  for  goods  sold  and  delivered  by  one  who  beUeves 
that  defendant  perpetrated  a  fraud  upon  him  in  making  the  purchase,  is  not  such 
an  affirmance  of  the  sale  as  to  prevent  a  recovery  of  the  goods  for  the  fraud,  where 
it  does  not  appear  that  the  facts  were  then  known  to  plaintilf,  and  especially  where 
the  action  was  abandoned  before  judgment.^ 

^  Same— Fbau]>— INSOLVBNCT— BviDBNCS. 

In  replevin  against  an  assignee  for  benefit  of  creditors,  based  upon  fraudulent 
representations  i)y  the  assignor  as  to  his  solvency  on  the  purchase  of  the  goods  in 
suit  from  plaintiir,  judgments  recovered  after  the  assignment  are  not  evidence  of 
insolvency  at  the  time  of  the  purchase^  but  their  admission  is  hai*mless  when  it  ap- 
pears from  the  schedule  and  other  evidence  that  the  debts  upon  which  they  were 
recovered  existed  at  that  Ume,  and  no  attempt  is  made  to  prove  the  contrary,  and 
no  exception  is  taken  to  a  statement  in  the  charge  that  defendant  does  not  allege 
that  the  assignor  was  then  solvent. 

Appeal  from  circuit  court*  Cattaraugus  county. 

Replevin  by  Underbill  and  others  against  Ramsey  for  goods  alleged  to  have 
been  pri)cured  from  pbiintilfs  by  defendant's  assignor  for  benefit  of  creditors, 
by  means  of  fraudulent  represenUitions.  The  verdict  was  for  plaintiffs,  and 
motion  for  new  trial  on  the  judge's  minutes  was  overruled.  Defendant  ap- 
peals. 

Argued  before  Bakkeu,  P.  J.,  and  Haight,  Bradley,  and  D  wight,  J  J. 

F,  W,  Kruse  and  Alexander  Cummings,  for  appellant.  Carp  <t  JRumsey, 
for  respondents. 

Barker,  P.  J.  The  plaintiffs  are  hardware  merchants  doing  bu^ness  in 
the  city  of  New  York,  and  on  the  20th  day  of  September,  1884,  sold  and  de- 
livered tbe  goods  in  question  to  Chester  A.  Tousey,  n  merchant  doing  busi- 
ness in  Glean.  This  was  his  first  purchase  from  the  plaintiffs,  and  at  that 
time  they  were  ignorant  of  his  financial  condition,  and  the  goods  sold 
amounted  to  $918,  all  of  which  were  placed  by  Tousey  in  his  store  for  sale. 
On  the  3d  day  of  November  following,  he  made  a  general  assignment  of  all 
his  property  to  the  defendant,  in  trust  for  the  benelit  of  his  creditors,  making 
preferences  in  order  of  their  payment.  The  plaintiffs  claim  that  Tousey  made 
statements  and  representations  to  them  at  the  time  of  the  purchase,  as  to  iiis 
financial  condition,  upon  which  they  relied,  and  w^re  induced  thereby  to  sell 
the  goods  on  credit;  and  that  such  statements  were  false,  and  Tousey  knew 
ihem  to  be  untrue;  and  that  he  intended  to  cheat  and  defraud  them,  and  never 
pay  for  the  goods  purchased.  The  evidence  produced  on  the  trial  fairly  sup- 
ports the  plaintiffs'  side  of  the  case,  and,  if  none  of  the  exceptions  taken  to 
the  rulings  of  the  court  were  well  taken,  the  verdict  must  be  susUiined,  and 
the  motion  for  a  new  trial  denied. 

The  allegation  of  fraud  is  based  upon  the  statement  which  the  plaintiffs 
claim  Tousey  made  at  the  time  of  the  purcliase,  that  he  was  perfectly  solvent 
and  able  to  pay  for  the  goods  he  might  purchase,  and  that  the  statement  was 
false.  On  the  trial  the  plaintiffs  offered  in  evidence  several  judgment  rolls 
wherein  Tousey  was  defendant,  and  the  respective  plaintiffs  therein  were  his 
creditors.  In  which  the  suits  were  commenced  and  the  Judgments  entered  on 
default  after  making  of  the  assignment.  In  presenting  this  evidence  the 
plaintiffs'  counsel  stated  that  the  object  and  purpose  of  the  proof  was  to  es- 

1  The  fact  that  a  vendor,  in  ignorance  of  the  vendee^s  fraud  in  procuring  the  sale,  pro- 
ceeds to  jndgment  for  the  purchase  price,  will  not  preclude  him,  on  subsequently  dis- 
covering the  fraud,  from  rescinding  the  sale,  and  bringlDg  an  action  to  recover  the 
goods.  Krans  V.  Thompson,  (Minn.)  14  N.  W.  Rep.  266.  See,  in  general,  on  the  sub- 
ject of  fraud  as  ground  for  rescission  of  sales,  Thompson  v.  Peck,(Ind.)  18  N.  £i.  Rep. 
16, and  note;  Wollner  v.  Lehman,  (Ala.)  4  South.  Rep.  648,  and  note. 
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tablish  Tousey's  insolvency  at  the  time  the  goods  were  purchased.  The  de- 
fendant objected  to  the  evidence  on  the  ground  that,  i^ter  the  assignment 
was  made  and  delivered,  Tousey  had  no  interest  in  the  goods,  and  that  the 
judgments  were  not  competent  evidence  that  such  indebtedness  existed  at  tiie 
time  the  purchase  was  made.  The  objection  was  overruled,  and  the  defend- 
ant excepted.  Standing  alone,  we  think  the  evidence  was  incompetent  to 
prove  Tousey's  insolvency  at  the  time  of  the  purchase.  The  judgments  were 
conclusive  evidence,  as  against  Tousey,  that  he  owed  the  debts  upon  which 
the  actions  were  founded;  but,  as  against  the  defendant,  the  assignee,  they 
were  not  evidence,  in  and  of  themselves,  that  such  indebtedness  existed  at  the 
time  the  goods  in  dispute  were  sold  by  the  plaintififs  to  Tousey.  The  several 
judgments  were  either  entered  on  default  or  upon  Tousey's  confession;  and, 
as  evidence  bearing  upon  the  issue  in  this  action,  they  were  in  the  nature  of 
admissions  by  Tousey  that  he  owed  the  debt  upon  which  tlie  respective  actions 
were  founded.  We  think  the  ruling  was  erroneous  within  the  rule  that  the 
declarations  and  admissions  of  the  assignor  made  after  the  assignment  and 
transfer  of  the  goods  to  the  possession  of  the  assignee,  are  incompetent. 
Coyne  v.  Weaver,  84  N.  Y.  386. 

But  it  is  manifest  that  this  evidence  was  unimportant  to  the  plaintiff,  upon 
the  issue  of  fraud,  and  for  the  purpose  of  establishing  Tousey 's  insolvency  at 
the  time  of  the  purchase,  and  we  think  a  new  trial  should  not  be  granted  for 
this  error.  Most  of  the  items  of  indebtedness,  on  which  the  judgments  were 
rendered,  were  mentioned  in  the  schedule  attached  to  the  assignment;  and 
there  was  other  independent  and  direct  proof  showing,  as  a  matter  of  fact, 
that  Tousey  owed  these  several  debts  at  the  time  he  made  the  purchase. 
Tousey  was  called  and  examined  as  a  witness  by  the  defendant,  after  the 
judgmeift  rolls  were  received  in  evidence,  and  no  attempt  was  made  to  prove 
tliat  these  debts  were  not  created  before  he  purchased  the  goods  from  the 
plaintiff.  The  tenor  of  all  the  evidence  is  that  Tousey ^s  insolvency  antedated 
the  purchase.  In  submitting  the  case  to  the  jury,  the  learned  judge  stated, 
in  substance,  that  the  defendant  did  not  chdm  that  Tousey  was  solvent  at  the 
time  of  the  purchase,  but  that  his  defense  was  that  Tousey  did  not  perpetrate 
a  fraud  upon  tlie  plaintiffs  in  making  the  purchase.  To  this  part  of  the 
charge  the  defendant  took  no  exception,  and  the  failure  to  do  so  indicates  a 
concession  by  the  defentlant  that  Tousey  was  insolvent  as  a  matter  of  fact,  as 
claimed  by  the  plaintiffs.  It  is  quite  clear  to  our  minds,  after  a  careful  pe- 
rusal of  all  the  evidence,  that  the  reception  of  the  judgment  rolls  did  not 
strengthen  this  part  of  the  plaintiffs'  case,  and  produced  no  injury  to  the  de- 
fendant, and  the  verdict  of  the  jury  upon  the  qu^^stion  of  solvency  must  have 
been  the  same  without  the  aid  of  this  class  of  evidence. 

Within  a  few  days  after  the  assignment,  an  action  was  commenced  in  this 
court  in  the  name  of  the  plaintiffs  against  Tousey,  on  their  account,  for  goods 
sold  and  delivered,  and  the  summons  and  complaint  were  personally  served: 
but  Toupey  never  appeared  in  the  action,  nor  was  any  judgment  ever  entered 
therein.  Other  evidence  relative  to  the  circumstances  under  which  such  ac- 
tion was  commenced  was  produced  on  the  trial  by  both  parties.  At  the  close 
of  all  the  evidence  the  defendant  moved  that  a  verdict  be  directed  in  his  favor 
on  the  ground  that  the  commencement  of  the  said  action  was  an  affirmance 
by  the  plaintiff  of  the  contract  of  sale,  and  was  an  election  on  their  part  to 
purs'ie  that  remedy,  and  a  waiver  of  the  right,  if  they  had  any,  to  rechiim  ihe 
goods,  on  the  ground  of  Tousey's  fraud  in  making  the  purchase.  We  tliiiik 
a  question  of  fact  was  presented  by  the  evidence  whether  the  plaintiffs  knew, 
at  the  time  of  the  commencement  of  the  action  on  the  account,  of  the  facts 
on  which  they  now  rely  as  proof  of  tlie  fraud  alleged,  and  the  motion  was 
properly  denied.  One  of  the  plaintiffs,  as  a  witness,  admitted  that,  before 
the  commencement  of  the  action,  he  l)elieved,  and  had  reason  to  believe,  that 
a  fraud  had  been  perpetrated  on  the  plaintiffs  by  Tousey  in  making  the  pur- 
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chase,  and  that  what  he.  had  learned  since  that  time  confirmed  his  impi^siou 
on  that  point;  but  lie  does  not  confess,  nor  is  there  any  evidence  conclusively 
establishing,  that  he  knew  the  fact  that  at  the  time  the  purchase  was  made 
Tousey  was  insolvent,  and  unable  to  pay  his  debts,  or  that  he  was  informed 
of  the  nature  and  value  of  his  assets,  so  that  the  fact  could  be  established  that 
the  sbitements  made  at  the  time  of  the  purchase  were  false  and  fraudulent. 
The  court  charged  the  jury  in  accordance  with  the  defendant's  view  of  the 
law,  and  stated  to  them  that  if  they  found  that  the  plaintiffs,  with  knowledge 
of  tlie  fraud  now  alleged  against  Tousey,  commenced  an  action  against  hinl 
for  the  purchase  price,  they  could  not  recover  in  this  action,  and  their  verdict 
would  be  for  the  defendant.  The  jury  were  justified  in  reaching  the  conclu- 
sion that  the  plaintiffs  were  ignorant  of  the  fact  when  the  action  was  com- 
menced which  now  supports  the  charge  of  fraud  imputed  to  Tousey.  The 
party  to  a  contract,  after  the  same  is  concluded,  may  have  many  reasons  for 
lM*lieving  that  he  has  been  imposed  upon  and  cheated  by  the  other  party 
thereto,  and  at  the  same  time  be  ignorant  of  the  particular  fact  or  facts  upon 
which  the  charge  of  fraud  could  be  sustained  as  a  matter  of  law.  It  was  held 
"by  a  majority  of  this  court  in  the  case  of  Foundry  Co,  v.  Hersect  38  Hun, 
169,  that  the  commencement  of  an  action  on  a  contract,  for  the  purpose  of  en- 
forcing the  same  according  to  its  terms,  after  the  plaintiff  had  full  Icnowledge 
that  a  fraud  had  been  perpetrated  by  the  defendant  in  procuring  the  contract, 
was  not  an  election  to  waive  the  fraud,  if  the  action  was  discontinued  or 
abandoned  before  judgment,  and  the  plaintiff  had  derived  no  benefit  or  ad- 
vantage by  the  commencement  of  the  ^uit.  Here  the  plaintiffs  abandon  their 
action  on  the  contract  before  the  verdict  was  rendered  herein,  and  we  have  a 
state  of  facts,  bearing  on  the  question  under  consideration,  precisely  as  they 
were  in  the  case  referred  to.  We  are  unable  to  find  any  decision  rendered  by 
4iny  of  the  courts  of  this  state,  since  the  case  was  decided,  which  is  in  conflict 
therewith;  and  we  accept  it  as  an  authority  that  the  plaintiff  is  not  estopped, 
by  the  commencement  of  the  action  on  the  ci^i tract,  from  seeking  to  recover 
the  goods  on  the  ground  that  no  title  passed  by  reason  of  the  alleged  fraud. 
That  case  was  appealed  to  the  court  of  appeals,  and  the  judgment  affirmed, 
^9  N.  £.  Hep.  487;)  the  court  expressly  declining  to  pass  upon  the  question  of 
•estoppel,  as  affirmed  by  this  court.  So  if  it  did  appear  on  the  trial,  as  the  de- 
fendant contends,  that  when  the  action  was  commenced  upon  the  contract  the 
plaintiffs  were  informed  of  the  facts  upon  which  they  now  rely  in  support  of 
the  charge  of  fraud,  the  refusal  to  direct  a  verdict  in  the  defendant's  favor 
was  correct,  and  the  exception  under  consideration  was  not  well  taken.  We 
have  examined  the  other  exceptions  taken  to  the  reception  of  evidence,  and 
fail  to  discover  any  error.  The  order  appealed  from  should  be  atlirmed.  All 
<x)ncur. 


Orousb  v.  New  York,  P.  &  O.  B.  Cto. 

iSupreme  Cour%  General  Term,  Fifth  Department.    October,  1888.) 

Indians — Seneca  Nation — Judgment— Execution— Costs. 

Laws  N.  T.  1845,  c.  150,  §  2,  providing  that  where  costs  shall  be  recovered  against 
the  Seneca  Nation,  in  an  action  instituted  or  defended  by  the  attorney  appointed 
for  the  tribe,  no  execution  shall  be  issued  for  the  collection  of  the  same,  but  that 
they  shall  be  paid  by  the  treasurer  of  the  nation,  refers  to  cases  where  costs  have 
been  awarded  against  the  Seneca  Nation  as  a  party  in  an  action,  and  not  to  actions 
by  the  individual  Indian  in  his  own  right.    Haioht,  J.,  dissenting. 

Appeal  from  Cattaraugus  county  court. 

Action  originally  commenced  in  justice's  court  by  Cyrus  Crouse  against  the 
^ew  York,  Pennsylvania  &  Ohio  Railroad  Company.  Judgment  against 
plaintiff  for  $103.10  costs,  and  execution  issued.  Motion  to  set  aside  execu- 
tion sustiiined,  whereupon  defendant  appeals. 

Argued  before  Bakker,  F.  J.,  and  Haight,  Bradley,  and  Dwigut,  JJ. 
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James  Q,  Johnson,  for  appellant.    Uudsfm  Ansley,  for  respondent. 

Barker.  P.  J.  The  plaintiff  in  this  action  is  a  Seneca  Indian,  living  and 
residing,  with  his  tribe,  in  this  state,  on  the  Allegany  reservation.  The  al- 
leged cause  of  action  against  the  defendant  was  trespass  for  killing  the  plain- 
tiff's horse  on  the  line  of  its  road,  in  consequence  of  the  omission  of  the  de- 
fendant to  construct  and  maintain  fences  and  cattle-guards  as  required  by  the 
statute.  Although  it  is  not  distinctly  stated  in  the  case  that  the  accident  oc- 
curred on  the  section  of  the  defendant's  road  that  crosses  the  Indian  reserva- 
tion, it  will  be  assumed  that  such  is  the  fact,  as  being  most  favorable  to  the 
plaintiff's  contention.  The  plaintiff  failed  to  maintain  his  case  and  was  non- 
suited in  the  court  below,  and  judgment  for  costs  was  entered  against  him. 
The  execution  was  in  the  customary  form  against  property.  The  attomev 
appointed  by  the  state  for  the  Seneca  N'ation  of  Indians  prosecuted  the  action 
in  behalf  of  the  plaintiff,  and  was  directed  to  do  so  by  a  resolution  of  the 
council,  which  is  the  governing  body  for  the  Seneca  Nation  of  Indians.  The 
court  below  set  aside  the  execution,  on  the  sole  ground  that  the  provisions  of 
chapter  150  of  the  Laws  of  1845  prohibit  the  issue  of  an  execution  to  collect 
a  judgment  against  a  Seneca  Indian  rendered  for  costs  only,  and  provides  for 
(he  payment  of  sue!)  judgment  by  the  state  treasurer  out  of  the  annuity  in  hi» 
hands  belonging  to  the  Seneca  Nation.  The  respondent  takes  no  other  ground 
in  support  of  tlie  order. 

We  have  reached  tlie  conclusion  that  the  learned  county  judge  was  in  er- 
ror, and  that  the  prohibitory  clause  of  the  statute  does  not  apply  to  a  case  like 
the  one  before  us,  to  the  extent  tiiat  a  judgment  against  an  individual  Indian 
cannot  be  collected  out  of  property  of  which  he  may  be  the  individual  owner. 
The  question  presented  is  of  much  importance  to  the  Seneca  Nation  of  Indi- 
ans, as  well  as  to  the  individual  members  of  that  tribe,  and  totheoitizens  and 
state  in  general.  The  provisions  of  the  first  section  of  the  act  i-elate  entirely 
to  the  preservation  of  the  several  reservations  on  which  the  Senewi  Indians 
reside,  and  to  the  protection  of  the  rights  and  interests  which  they  have  and 
enjoy  in  common  under  the  laws  of  the  state,  and  by  their  customs  and  regu- 
lations. The  next  section  provides  for  the  appointment  by  the  state  of  an  at- 
torney, whose  power  and  duties  are  set  forth  therein  with  particularity,  fal- 
lowed by  other  provisions  relative  to  the  question  presented  on  this  appeal. 
The  provisions  of  the  statute  which  require  interpretation  are  as  follows: 
"He  (the  attorney)  shall  from  time  to  time  advise  the  said  Indians  respecting 
controversies  between  themselves,  and  between  them,  or  any  of  them,  and 
any  other  person;  he  shall  prosecute  and  maintain  all  such  actions,  suits,  and 
proceedings,  for  them,  or  any  of  them,  as  he  may  find  necessary  find  proper; 
and  it  shall  be  his  duty,  on  the  written  complaint  of  a  majority  of  the  chiefs 
of  the  reservation  on  which  a  trespass  is  alleged  to  have  been  committed,  or 
any  trespass  having  been  committed  on  the  lands  in  the  said  reservation,  or  of 
any  timber,  wood,  or  logs  having  been  cut  or  carried  away,  or  converted  by 
any  person  to  his  own  use,  immediately  to  commence  the  proper  suits  for  the 
recovery  of  the  property,  or  of  damages  for  any  such  injury.  He  shall  also 
defend  all  actions  brought  against  the  Indians,  or  any  of  them,  by  white  p«r- 
sons,'  and  shall  at  all  times,  when  requested  by  them,  or  any  chief,  advise 
them  in  relation  to  their  affairs.  In  case  it  shall  be  necessary  to  execute  anr 
bond  for  the  preservation  or  maintenance  of  any  suit  or  proceedings  in  behalf 
of  the  said  Indians,  or  any  of  them,  or  for  the  defense  of  any  suit  or  proceed- 
ings against  them,  the  said  attorney  may  execute  the  same  in  the  name  and 
behalf  of  the  Seneca  Indians,  who  shall  be  bound  thereby  in  the  same  manner 
as  any  citizen  may  be  bound  by  hLs  lawful  agent  and  attorney  in  fact;  ami,  in 
case  any  costs  shall  be  recovered  in  an  action  instituted  by  the  siiid  attorney, 
or  defended  by  him,  against  the  said  Seneca  Nation,  no  execution  shall  bn  is- 
sued for  the  collection  of  the  same,  but  the  same  shall  be  paid  by  the  tit»is- 


Digitized  by  VjOOQIC 


Sop.  Ct.]  CR0U8E   V.  MEW   YORK,  P.  &  O.  R.  GO.  455 

urer,  on  the  warrant  of  the  comptroller,  out  of  any  annuity  or  interest  money 
payable  by  this  state  to  the  Seneca  Indians,  upon  producing  to  the  comptroller 
a  certificate  of  said  attorney  of  such  recovery  and  a  duly-certified  transcript 
of  the  judgment,  or  of  tlie  docket  thereof,  awarding  such  costs.  All  sums're- 
covered  in  any  action  brought  by  the  said  attorney,  after  deducting  such  costs 
and  expenses  as  shall  be  certified  by  the  circuit  judge,  or  the  vice-chancellor 
of  the  £ighth  circuit,  to  be  reasonable  and  proper,  shall  be  paid  over  to  the 
treasurer  of  tlie  Seneca  Nation  of  Indians,  if  there  be  one,  and  if  there  be 
none,  then  to  such  a  person  as  shall  be  appointed  to  receive  the  same  by  a 
majority  of  the  chiefs  of  the  said  Indians  in  full  council  assembled,  such  ap- 
pointment to  be  certified  by  the  United  States  agent  for  said  Indians,  if  there 
be  one.  And  the  siiid  sums  so  paid  over  shall  be  applied  to  the  benefit  of  the 
said  Indians,  and  sliall  be  directed  by  a  majority  of  their  chiefs  in  full  coun- 
cil assembled,  except  that  no  part  of  any  sum  recovered  in  any  such  suit  shall 
be  paid  to  or  in  any  way  applied  for  the  benefit  of  an  Indian  wlio  shall  have 
been  examined  as  a  witness  In  such  suit  on  behalf  of  the  Seneca  Nation.  And 
in  every  suit  or  proceeding  authorized  by  this  act  any  individual  Indian  of  the 
said  Seneca  Nation  may,  if  otherwise  competent,  be  received  and  examined  as 
a  witness  on  behalf  of  the  Seneca  Nation,  notwithstanding  his  being  a  mem- 
ber of  the  said  Seneca  Nation."  In  seeking  the  object  and  purposl)  of  the 
legislature  in  passing  this  statute,  it  is  important  to  have  in  mind  the  status 
of  individual  Indians  in  this  state  before  and  at  the  time  of  its  adoption. 
Indians  residing  with  the  tribes  of  which  they  are  members,  on  the  reserva- 
tion occupied  by  them,  are  not  citizens,  but  are  treated  by  our  laws  as  resi- 
dents and  inhabitants  of  the  state,  amenable  to  the  laws  of  the  land  and  to  the 
jurisdiction  of  the  courts,  l>oth  civil  and  criminal,  unless  exempted  from  their 
operation  by  some  legislative  enactment.  In  extending  our  system  of  laws 
-  over  these  people  for  their  own  protection,  as  well  as  for  the  protection  of  the 
people  and  citizens  generally,  no  attempt  has  e.ver  been  made  to  interfere  with 
their  social  or  domestic  relations,  nor  to  regulate  the  manner  of  acquiring, 
holding,  or  conveying  property  among  themselves.  But  in  tlieir  intercourse 
and  dealings  with  other  people  they,  as  individuals,  are  subject  to  theci^vil 
and  criminal  laws  of  the  state, — unless  some  statute  has  exempted  them  from 
their  operation, — of  which  there  are  several,  tiie  spirit  and  purpose  of  which 
are  intended  to  protect  them  from  the  dangers  arising  from  the.*r  own  im- 
providence and  incapacity.  The  right  of  an  Indian  td  become  a  trader  and 
carry  on  business,  to  make  contracts,  and  acquire  and  enjoy  pioperty,  has 
never  been  denied  him  by  the  laws  of  tliis  state.  On  the  contrary,  the  pol- 
icy of  the  state  has  tieen  more  humane,  and  the  lawti  have  been  enacted 
with  a  view  of  improving  and  strengthening  his  genera)  character;  with  a 
view  of  increasing  his  ability  for  self-support,  and  inducing  him  to  live  a 
better  and  more  civilized  life.  Courts  of  justice  are  also  open  to  him,  and  he 
may  become  a  suitor  in  a  civil  action  and  demand  redress  from  all  persons 
who  have  violated  any  of  his  rights  of  person  or  of  his  property.  The  his- 
tory of  legislative  relief  to  the  Indian  tribes  residing  mthis  state,  on  reserva- 
tions allotted  to  them,  as  well  as  to  the  rights  and  privileges  of  individual 
Indians,  is  in  complete  harmony  with  these  views;  so  are  the  decisions  of  the 
court  in  adjudicating  questions  involving  the  status  of  Indians  residing  in 
the  state. 

In  I^ws  1813,  c.  29,  an  act  was  passed  for  the  protection  of  such  individual 
Indians  as  should  have  business  transactions  with  white  men,  and  they  were 
exempt  from  ail  liabilities  on  their  executory  agreements  thereafter  made. 
The  court,  in  Hastings  v.  Farmer,  4  N.  Y.  293,  in  commenting  on  the  mean- 
ing and  effect  of  this  statute,  said:  "The  obvious  intention  of  the  legislature 
was  to  leave  the  Indian  free  to  make  contracts  relating  to  personal  property; 
and  when  made,  if  unexecuted,  to  leave  him  free  to  perform  them  or  not,  as 
he  pleased.    The  statute  allowed  a  citizen  to  deal  with  the  Indian,  if  he  would, 


Digitized  by  VjOOQIC 


456  N£W    YORK  SUPPLEMENT.  [Sup.Ct. 

but  closed  the  door  upon  him  when  he  came  to  enforce  the  contract  against 
him  by  action."  As  between  themselves,  the  Indians  may  deal  and  traffic, 
make  contracts  binding  on  each  other,  which  may  be  enforced  in  their  own 
tribunals,  by  their  own  customs  and  laws,  and,,  wh^n  such  agreements  are  of 
a  certain  magnitude  and  irapoi-tance,  they  may  be  sued  upon  and  enfoi-ced  in 
the  state  courts,  in  conformity  to  our  general  laws.  The  right  of  one  Indian 
to  sue  another  upon  executory  contract  between  them,  made  on  one  of  the  res- 
ervations, is  limited  in  its  operation  to  the  Seneca  Indians.  In  section  14,  c. 
365,  of  the  Laws  of  1847,  it  is  provided :  **For  any  demand  or  right  of  actiun 
which  any  Indian  of  the  said  nation  may  have  against  any  other  Indian,  and 
which,  according  to  the  provisions  of  this  act,  exceeds  the  amount  which  may 
be  awarded  by  the  peace-makers,  actions  may  be  maintained  and  prosecuted 
in  the  courts  of  this  state,  in  the  same  manner  and  witli  the  like  effect  as  be- 
tween white  citizens."  There  is  another  act  which  has  a  more  8igni6cant 
bearing  on  the  question  which  we  are  considering,  and  is  found  in  cliapter87 
of  the  Laws  of  1843,  which  provides:  "Any  native  Indian  may,  after  the  pas- 
sage of  this  act,  purchase,  take,  hold,  and  convey  lands  and  i-eal  estate  in  this 
state,  in  the  same  manner  as  a  citizen;  and  whenever  he  shall  become  a  free- 
holder to  the  value  of  $100  he  shall  be  liable  on  contract,  and  subject  to 
taxation  and  to  the  civil  jurisdiction  of  the  courts  of  law  and  of  equity  of  this 
state,  in  the  same  manner  and  to  the  same  extex^  asa  citizen  thereof.  *'  Many 
other  statutory  laws  relative  to  the  Indians  might  be  cited  in  confirmation  of 
the  views  we  have  expressed,  that  an  Indian  may  make  contracts  with  citi- 
zens of  the  state  and  carry  on  business,  and,  for  the  protection  of  the  rigiits 
of  his  property,  resort  to  the  courts  for  relief  and  redress.  It  has  not  been 
argued  by  the  learned  counsel  for  the  plaintiff  that  the  judgment  for  costs  was 
erroneously  entered  against  the  plaintiff,  but  his  contention  is  that  the  judg- 
ment cannot  be  enforced  by  execution  against  his  pioperty,  and  relies  on  the 
provisions  of  the  statute  from  which  we  have  quoted  in  support  of  his  position. 
As  the  Indian  who  is  the  plaintiff  in  this  action  is  capable  of  owning  real 
and  personal  property  wholly  distinct  and  independent  from  the  control  and 
management  of  the  8eneca  Nation,  we  think  it  may  be  subject  to  the  lien  of 
this  judgment  and  be  reached  and  sold  by  the  execution  which  was  set  aside 
by  the  order  of  the  court  below.  He  has  sought  the  protection  and  benefit  of 
the  general  laws  of  the  state  applicable  in  this  respect  to  all  residents  and  cit- 
izens of  the  state,  and,  having  failed  to  make  a  case  entitling  him  to  relief,  be 
must  bear  the  consequences  of  such  defeat.  If  this  is  not  the  law,  then  a  person 
bearing  the  relation  which  the  plaintiff  does  to  the  community  would  become  a 
troublesome  and  offensive  character,  capable  of  perverting  the  process  of  the 
law  to  tlie  damHge  and  annoyance  of  good  and  law-abiding  citizens.  The  first 
two  sections  of  the  act  of  1845,  in  their  entire  scope  and  meaning,  relate  to  the 
direction,  control,  and  manageuient  of  the  several  reservations  belonging  to 
the  Seneca  Nation  of  Indians,  and  the  otlier  property  which  they  may  have 
and  hold  in  common.  The  letter  of  the  statute  limits  the  prohibition  against 
issuing  executions  on  judgments  for  the  purpose  of  collecting  the  same  to  cases 
wliere  costs  have  been  awarded  a.^ainst  the  Seneca  Nation  as  a  party  in  an  ac- 
tion. The  language  of  this  provision  does  not  embrace  actions  prosecuted  by 
an  individual  Indian  in  his  own  right.  The  language  is:  "lu  case  any  costs 
shall  be  recovered  in  an  action  instituted  by  the  said  attorney  or  defended  by 
him  against  the  Seneca  Nation,  no  execution  shall  be  issued  for  the  coUection 
of  the  same,  but  the  same  shall  be  paid  by  the  treasurer,  '*  etc.  We  are  una- 
ble to  discover  anywhere  in  the  act  the  purfKwe  of  the  legislature  to  charge 
upon  the  treasurer  of  the  Seneca  Nation  the  expenses  of  a  litigation  instituted 
by  one  of  the  members  of  the  tribe.  The  annuities  out  of  which  the  costs  are 
to  be  paid  belong  to  the  nation  in  its  tribal  capacity,  and  all  tlie  members— 
men,  women,  and  children — share  in  its  distribution,  and  it  is  paid  by  the 
state  to  them  as  a  compensation  for  lands  and  privileges  which  they  hold  in 
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-common.  The  prohibition  does  not  delay  in  snch  cases,  but  rather  facilitates 
the  successful  suitor  in  securing  tlie  payment  of  the  judgment.  Anottier  sec- 
tion indicates  tiiat  the  provisions  of  the  act  under  consideration  are  limited 
to  actions  prosecuted  T)y  and  against  the  nation,  and  by  and  against  individ- 
ual Indians,  relative  to  property  and  interests  wliich  they  liave  in  com- 
mon, for  it  is  declared  that  the  damages  whicli  may  be  recovered  shall  be  paid 
into  the  treasury  and  be  made  subject  to  the  order  of  the  council.  In  dispos- 
ing of  this  appeal  we  intend  only  to  pass  upon  the  precise  question  presented, 
•and  hold  that  the  execution  was  properly  issued  against  the  property  of  the 
plaintiff,  and,  if  tiie  slieriff  can  find  property  which  is  subject  to  levy  and  sale 
on  execution  belonging  to  the  plaintiff,  he  may  seize  and  sell  it,  the  same  as 
if  it  was  issued  upon  a  judgment  rendered  against  a  citizen,  but  we  do  not  in- 
timate the  kind  or  value  of  property  which  is  not  subject  to  levy  and  sale  on 
an  execution  issued  on  a  judgment  a$;ainst  an  Indian.  The  urder  appealed 
from  should  be  reversed,  wlthoutcosts  of  this  appeal  to  either  party. 

Bradley  and  D wight,  JJ.,  concur. 

Haioht,  J.,  {diMenting.)  This  action  was  brought  by  the  attorney  of  the 
iSeneca  Nation  of  Indians.  The  statute  in  question  provides  tliat  he  shall 
prosecute  and  maintain  all  actions,  suits,  and  proceedings  for  the  Indians,  or 
any  of  them,  as  he  may  find  necessaiy  and  proper.  This  statute  confides  to 
the  attorney  the  exclusive  right  to  prosecute  and  maintain  all  actions  brought 
by  the  Indians,  or  any  of  them,  and  they  cannot  be  brought  by  another  attor- 
ney, even  with  the  sanction  of  the  attorney  of  the  nation.  All  such  actions 
must  be  brought  by  and  in  the  name  of  the  attorney  appointed  by  the  gov- 
ernor, to  whom  he  may  be  held  accountable  for  his  conduct.  Jackson  v. 
JSotoUf  14  Johns.  385.  The  individual  Indian  has  no  control  over  the  attorney. 
He  is  authorized  to  prosecute  such  action  as  **he  may  find  necessary  and 
proper."  He  may  bring  action  without  the  consent,  or  even  the  knowledge, 
«f  the  Indian,  and  to  permit,  under  such  circumstances,  an  execution  to  is- 
sue, in  case  of  defeat,  against  either  the  profierty  or  body  of  the  Indian,  would, 
:to  my  mind,  be  unjust,  and  within  the  express' prohibition  of  the  statute. 


BocHESTER,  H.  &  L.  E.  Go.  V.  Hartshorn  et  ah 
(Supreme  Court,  Qenernl  Term,  Fifth  Department.    October,  1888.) 

1.  Emirsnt  Domain— C0MPBN8AT10S— -Evidence— Cobporation8—Promotbr8— Condi- 
tional Subscriptions.  ^ 

In  an  application  by  a  railroad  company  to  acquire  title  to  land,  it  is  improper  to 
admit,  as  evidence  of  value,  agreements  by  the  owner  with  the  promoters  of  the 
company  to  sell  the  right  of  way  for  a  certain  amount,  and  to  subscribe  for  a  cer- 
tain number  of  shares,  payable  on  certain  conditions.  The  corporation  not  having 
ratified  the  contract,  it  was  not  binding  on  the  owner;  and  the  subscriptions,  being 
pavable  on  condition,  were  in  violation  of  general  railroad  act  N.  Y.  art.  1.  §  4,  pro- 
viding that  no  subscriber  shall  be  received  until  he  shall  pay  10  per  cent,  in  money 
on  the  amount  subscribed. 

U.  Same— EviDENCK— Appeal— Harmlrbs  Error. 

The  commissioners  having  admitted  the  void  contracts  in  evidence,  and  referred 
to  them  as  bearing  on  the  question  of  damages,  and  binding  on  the  owner,  and  hav- 
ing awarded  an  amount  for  damages  nearly  correspondiug  with  the  sum  mentioned 
in  the  contracts,  it  cannot  be  said  that  they  were  not  influenced  by  such  contracts, 
and  the  award  will  be  reversed. 

Appeal  from  special  term,  Monroe  county. 

Application  of  the  llochester,  Hornellsville  &  Lacl^awanna  Railroad  Com- 
pany to  acquire  title  to  land,  against  Charles  H.  Hartshorn  and  otiiers.  Mo- 
tion to  set  aside  award  of  commissionei-s  appointed  to  determine  the  compen- 
sation to  be  paid,  denied,  and  defendants  appeal.    The  general  railroad  act  N. 
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Y.  art.  1.  §  4,  provides  that  no  subscriber  shall  be  received  until  he  has  paid 
10  per  cent,  in  money  on  the  amount  subscribed. 

Argued  before  Barker,  P.  J.,  and  Haioat,  Bradley  and  Dwiqht,  JJ. 

Daniel  E.  Benton,  for  appellants.  Frank  8.  Smith  and  Jf  .  RutMey  MiUerr 
for  respondent. 

Barker,  P.  J.  The  important  question  presented  on  this  appeal  arises  oi> 
an  exce]ition  taken  by  the  land-owners  to  an  item  of  evidence  received  on  the 
hearing  relative  to  damages.  The  owner  of  the  fee  of  the  lands  is  Charles  H. 
Hartsliorn,  who  is  the  son  of  the  late  Charles  Hartshorn,  who  died  intestate, 
and  the  owner  of  the  premises  in  question,  before  the  commencement  of  these 
proceedings.  The  quantity  of  land  described  in  the  petition  is  15^  acres,  and 
the  award  of  damages  the  sum  of  $8,190.  The  evidence  covered  by  the  ex- 
ception is  an  instrument  in  writing,  of  which  the  following  is  a  copy:  "Now^ 
therefore,  in  consideration  of  such  subscription,  it  is  agreed  on  the  part  of 
the  said  company  that  the  said  Haitshorn  shall  be  allowed  at  the  rate  of  S20O 
per  acre  for  the  right  of  way  on  the  lands  so  taken  from  him,  for  the  purposes 
of  said  railroad,  which  shall  be  of  the  width  of  sixty-six  feet,  and  taken  along 
the  line  of  the  N.  Y.,  L.  E.  &  Western  Railroad.  If  such  Hochester,  Hornelis- 
ville  &  Lackawanna  Railroad  Company  shall  be  located  on  what  is  known  as 
the  '  Eastern  Route, '  and  distant  from  said  Erie  road,  then  said  Hartshorn 
shall  be  relieVed  from  said  subscription,  with  the  understanding  that  he  shall 
m»ke  such  new  subscription  as  in  liis  judgment  shall  be  rlglit  and  proper, 
iind  not  less  than  $2,000,  or  twenty  shares  of  said  stock.  Dated  Jfa^26, 
1886.  [Signed]  John  McDougal,' President.  J.  W.  Near,  Secretary." 
This  paper  was  executed  by  the  deceased,  Charles  Hartshorn,  and  before  the 
petitioner  v;as  organized  as  a  corporation  under  the  general  railroad  act.  but 
the  promoters  of  the  scheme  to  construct  and  operate  a  railroad  between  the 
phices  mentioned  in  the  articles  of  association  had  negotiations  with  the  said 
deceased  and  others,  residents  of  the  city  of  Hornellsvilie,  with  a  view  of  se- 
curing their  co-operation  and  pecuniary  assistance  in  carrying  out  the  enter- 
prise, which  resulted  in  a  written  proposition  being  made  and  signed,  by  the 
deceased  and  others,  citizens  of  the  city  of  Hornellsvilie,  to  the  effect  that 
they  would,  within  30  days  after  the  completion  of  the  proposed  railroad,  pay 
to  the  company  so  to  be  organized  the  sum  of  $50,000  in  money,  and  procure 
the  right  of  way  for  the  entire  length  of  the  road,  without  charge  to  the  com- 
pany, with  this  qualification  of  their  offer:  If  the  right  of  way  should  cost 
to  exceed  $10,000,  then  the  said  excess,  to  the  amount  of  $15,000,  should  be 
deducted  frt>m  the  said  sum  of  $50,000  which  was  to  be  pa|d  in  money.  The- 
otlier  terms  and  conditions  embraced  in  the  proposition  it  is  unnecessary  to- 
mentioii  in  consider)  ng  this  exception.  This  offer  or  proposition  was  accepted 
in  writing  by  one  of  the  promoters  of  the  scheme,  in  behalf  of  himself  and  bis- 
associates.  Thereupon  the  deceased  signed  another  instrument  in  writing, 
agreeing  to  subscribe  for  $5,000  of  the  capital  stock  of  the  proposed  company, 
payable  upon  the  performance  of  certain  conditions  inserted  in  the  same  in- 
strument. It  was  at  that  time  contemplated  by  the  promoters  of  the  scheme 
that  John  McDougal  and  J.  W.  Near,  who  signed  the  said  paper  so  received  in 
evidence,  would,  when  the  company  was  organized,  be  chosen  president  and 
secretary  of  the  same,  and  they  were  afterwards  in  fact  elected  to  those  posi- 
tions, respectively.  After  the  organization  was  completed,  the  road  was  lo- 
cnted  on  the  line  known  and  mentioned  in  the  said  papers  as  along  the  line  of 
the  "N.  Y.,  L.  E.  &  Western  Railroad  Company,"  and  on  and  over  the  lands 
of  the  said  Charles  Hartshorn.  On  the  hearing  before  the  commissioners,  the 
owners  examined  the  witnesses  as  to  the  value  of  the  lands  taken,  which,  io 
the  opinion  of  such  witnesses,  was  largely  above  the  sum  of  $200  per  acre. 
The  petitioner  made  no  offer  on  the  hearing  that  the  damages  might  be  as- 
sessed at  $200  an  acre,  but  gave  evidence  of  the  same  character  as  that  intro- 
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duced  by  the  owners;  the  witnesses  placing?  the  value  of  the  lands  taken  10 
be  less  than  $100  per  acre.  The  several  instruments  were  executed  about 
the  same  time,  and  under  such  circumstances  that  they  constituted  but  otie 
inatrnment,  and  were  so  considered  by  the  commissioners  at  the  time  thvjy 
were  received  in  evidence.  The  precise  question  presented  by  the  exception 
is  whether  tliese  papers  were  competent  evidence  on  the  subject  of  the  dam- 
ages; for  that  was  the  only  question  the  commissioners  were  authorized  by 
the  order  of  their  appointment  to  consider  and  determine.  In  offering  tho 
instrument  in  writing,  the  counsel  for  the  petitioner  insisted  that  it  was  m. 
valid  offer  on  the  part  of  tlie  then  owner.  Charles  Hartshorn,  to  sell  the  land  foy 
the  sum  of  $200  per  acre,  and  was  binding  upon  the  present  owner,  his  son 
and  only  heir  at  law.  As  we  read  the  record,  the  commissioners  received  the 
papers  in  evidence  as  competent  proof  on  the  question  of  damages,  and  that 
the  same  constituted  a  valid  contract  on  the  part  of  the  deceased  to  seH  and 
convey  the  right  of  way  at  the  price  named  therein,  and,  so  far  as  it  related 
to  th-  property  in  question,  was  binding  upon  the  present  owners.  The  rul- 
ings of  the  commissioners,  as  set  forth  in  the  record,  do  not  sustain  the  posi- 
tion which  the  counsel  for  the  petitiom  r  now  makes,  that  these  instruments 
were  received  in  evidence  formally,  and  whether  they  were  valid  evidence  for 
any  purpose  was  to  be  afterwards  passed  upon,  and  were  not,  in  fact,  consid- 
ered by  the  comchissioners  as  evidence  in  the  case.  As  no  corporation  had 
been  created  when  these  instruments  were  executed,  they  were  null  and  void 
as  to  Charles  Hartshorn.  It  takes  two  parties  to  make  a  contract.  There 
must  be  a  promisor  and  a  promisee.  After  the  company  was  organized,  there* 
was  never  any  recognition  by  it,  in  any  form  or  manner  whatever,  of  the 
validity,  or  even  of  the  existence  of  these  instruments;  nor  did  Mr.  Harts- 
horn, the  subscriber  for  the  capital  stock,  ever  pay  any  part  of  his  subscrip- 
tion, or  recognize  his  obligation  to  pay  the  same.  The  situation  is  precisely 
the  same  as  it  w?is  on  the  day  these  papers  were  executed  and  delivered.  Th& 
petitioner,  by  instituting  these  proceedings,  repudiates  the  proposition  now 
made,  that  these  instruments  constituted  a  valid  and  binding  agreement  on 
the  part  of  the  land-owner  to  convey  the  premises  for  the  price  mentioned 
therein ;  for  it  is  averred  in  the  petition  that  the  company  has  not  been  able 
to  acquire  title  to  the  lands,  for  the  reason  that  it  has  been  unable  to  agree 
with  the  owner  of  the  same  as  to  the  amount  of  compensation  to  be  paid 
therefor,  and  that  the  owners  demand  a  sum  largely  in  excess  of  their  value* 
All  the  authorities  bearing  upon  this  subject  hold  that  preliminary  negotia- 
tions for  subscription  to  the  capital  stock  of  a  railroad  corporation,  before  the 
same  is  organized,  are  void,  and  not  binding  upon  the  subscriber,  nor  the 
company  after  its  organization.  Railroad  Co.  v.  Qifford,  87  X.  Y.  294;  Rail- 
road Co.  V.  Clark,  22  Hun,  359;  Railroad  Co.  v.  Tibbits,  18  Barb.  297. 

The  subscription  was  not  absolute,  but  was  conditional,  and  not  in  con- 
formity with  the  provisions  of  the  general  railroad  act;  and  for  that  reason, 
independent  of  the  one  already  mentioned,  was  invalid.  The  subscription 
was  not  obligatory  upon  the  subscribe! s,  and  the  same  was  not  payable  until 
the  railroad  was  completed  and  put  in  operation;  and  this  provision  was  hos- 
tile to  the  provisions  of  the  fourth  section  of  the  general  rftilroad  act,  and  ren- 
dered the  same  nugatorv  and  void.  Railroad  Co,  v.  Tibbits,  18  Barb.  297; 
Plankroad  Co.  v.Griffin,  24  N.  Y.  150;  Twnpike  Co.  v.  North,  1  Hill,  518. 
The  condition  imposed  by  the  subscribers,  and  sanctioned  by  the  promoters 
of  the  scheme,  gave  this  class  of  subscribers  an  advantage  over  tliose  who 
may  have  made  subscriptions  to  the  capital  stock  in  compliance  with  the  pro- 
visions of  tlie  general  railroad  act;  for  such  subscribers  were  required  to  pay 
upon  the  call  of  the  board  of  directors.  The  subscription  papera  contained 
another  condition,  that  upon  paying  up  the  stock  the  subscribers  might,  at 
their  election,  exchange  the  same  for  an  equal  amount  of  the  first  mortgage 
bonds  of  the  company;  thus  making  their  subscription,  in  effect,  a  loan  of 
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-  money  to  the  company  secured  by  a  mortgnge  upon  its  property,  and  the  sub- 
scribers escaping  loss  in  case  tlip  stock  should  prove  valueless  and  the  securi- 
ties available.  As  these  instruments,  put  in  the  form  of  contracts,  were  not 
such  in  law,  nor  binding  upon  any  of  the  persons  or  parties  named  therein, 
they  were  incompetent  as  evidence  for  any  purpose,  and  the  exception  was 
well  taken.  For  this  reason,  we  think,  the  award  and  the  report  aiiould  be 
set  aside,  and  another  hearing  directed. 

In  proceedings  of  this  character  the  strict  rules  of  evidence,  applicable  to 
the  trial  of  issues  of  fact  in  actions,  do  not  in  all  respects  apply  to  the  effect 
of  receiving  incompetent  evidence.  There  is  good  reason  for  supposing  the 
<;ommissionei's  were  inlluence<l  in  affixing  the  amount  of  damages  by  this  ev- 
idence. The  receipt  of  it  was  strenuously  resisted  by  the  land-owners,  and 
the  reason  why  the  evidence  was  incompetent  stated  and  discussed  before  Ibe 
commissioners,  before  they  made  their  ruling  that  the  evidence  was  compe- 
tent. After  these  instruments  were  received  in  evidence,  they  were  referred 
to  by  the  commissioners  as  contracts  bearing  on  the  question  of  dama(re8,xnd 
binding  on  the  present  owner,  as  the  successor  in  interest,  to  one  of  the  par- 
ties executing  the  agreement.  The  amount  of  the  award  very  nearly  cone- 
s{)ond8  with  the  sum  mentioned  in  the  preliminary  papers,  as  the  price  whicb 
the  land-owner  should  receive,  and  is  a  circumstance  indicating  that  the  com- 
missioners may  have  acted  on  the  supposition  that  they  constituted  a  valid 
contract  binding  on  the  owner  and  his  heirs  at  law.  We  cannot  say  that  in- 
justice has  not  been  done  to  the  owners  by  the  receipt  of  this  incompetent  ev- 
idence, and  are  of  the  opinion  that  they  are  entitled  to  a  rehearing.  We  do 
not  deem  it  necessary  to  consider  the  other  exceptions  taken  upon  the  receipt 
of  evidence,  or  to  the  exclusions  of  offers  of  evidence;  for  it  is  not  likely  that 
those  questions  will  again  arise  in  the  same  form.  The  appraisal  and  report 
of  the  commissioners  are  set  aside,  and  a  new  hearing  awarded,  before  new 
commissioners,  with  the  costs  of  this  appeal  to  be  paid  by  the  petitioner;  and 
the  order  of  the  Monroe  county  special  term  is  reversed,  without  co^ts  to  either 
party.    All  concur. 


People  ex  rel.  Chamberlain  t>.  Smith,  Assessor,  et  al. 
{Supreine  Courts  Qefneral  Term,  Fifth  DepartmenU    October,  1888.) 

Banks  and  Banking— National  Banks— Taxation  op  Shares— Assessment. 

Laws  N.  T  1882,  u.  409,  relating  to  taxation  of  shares  of  national  banks,  sectioii 
312.  reouirsB  notice  in  writing  of  the  assessment  of  the  capital  stock  to  be  served 
on  the  bank  within  10  days.  Section  814  provides  that  the  tax  imposed  on  the  shares 
owned  by  non-residents  shall  be  a  lien  thereon,  and  section  315  makes  it  the  duty  of 
the  bank  officers  to  retain  so  much  of  the  dividends  belonging  to  such  stockholder 
as  shall  be  necessary  to  pay  the  tax.  Heldn,  that  the  requirement  of  notice  of  as- 
sessment is  for  the  purpose  of  creating  a  lien  on  the  shares  of  non-resident  stodc-. 
holders,  and  that  the  tax  may  be  assessed  on  the  shares  of  resident  stockholders 
without  such  notice  in  the  same  manner  as  on  personal  property. 

Appeal  from  special  term,  Wayne  county. 

Certiorari  by  People  ex  rel,  Catherine  P.  Chamberlain  against  Robert  Smith 
and  others,  assessors  of  the  town  of  Lyons,  Wayne  county,  and  Lewis  £. 
Wolfe,  town  clerk,  for  the  purpose  of  reviewing  the  assessment  made  by  de- 
fendants of  56  shares  of  the  ciipit;il  of  a  national  bank,  owned  by  relator. 
Writ  dismissed  and  relator  appeals. 

Argued  before  Bakker,  P.  J.,  and  Bradley,  Haioht,  and  Dwioht,  JJ. 

£!.  W.  Hamm,  for  appellant.     C.  //.  Hoys,  for  respondents. ' 

Barker,  F.  J .  The  relator  is  the  owner  of  5G  shares,  each  issued  for  $1,000 
of  the  capital  stock  of  the  national  bank  located  in  the  village  of  Lyons*  this 
state,  where  she  resided.  The  town  assessors  for  the  year  1888  assessed  the 
said  shares  as  personal  property,  estimating  their  value  at  $28,000.  The  re- 
lator, by  these  proceeilings,  seeks  to  vacate  the  assessment  on  the  ground  of 
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an  alleged  irregularity  on  the  part  of  the  assessors  in  omitting  to  serve  on  the 
bank  within  10  days  after  the  completion  of  the  assessment  a  notice  in  writ- 
ing of  their  action  in  malting  such  assessment,  as  required  by  section  312,  c» 
409,  Laws  1882,  reh^ting  to  the  taxation  of  the  capital  stock  of  state  and  na- 
tional banks.  The  notice  was  not  served.  It  was  held  by  the  learned  judge 
who  presided  at  the  special  term  that  the  omission  to  serve  a  notice  as  required 
by  the  said  section  was  not  such  an  irregularity  as  would  vitiate  the  assessment,, 
and  dismissed  the  j)roceedings.  No  other  irregularity  or  error  is  pointed  out 
by  tlie  counsel  for  the  relator  than  the  one  mentioned,  it  being  conceded  that  the 
assessors,  in  every  other  material  respect,  fully  complied  with  the  general  stat- 
utes regulating  the  assessment  and  valuation  of  personal  property  of  persons 
who  are  residents  of  the  town  of  which  they  are  the  assessors.  By  the  terms  of 
the  said  act  it  is  provided  that  the  stockholders  of  every  state  or  national  bank 
shall  be  assessed  and  taxed  on  the  value  of  their  shares  of  stock  therein,  and 
that  the  same  shall  be  included  in  the  valuation  of  the  personal  property  of 
sach  shareholder,  in  the  assessment  of  taxes,  at  the  place,  city,  village,  or 
town  where  such  bank  is  located,  and  not  elsewhere,  whether  the  said  stock- 
holders reside  in  such  place  or  not;  but  in  the  assessment  of  such  shares  each 
shareholder  shall  be  allowed  all  the  deductions  and  exceptions  allowed  by  law 
in  assessing  the  value  %t  other  taxable  personal  property  owned  by  individual 
citizens  of  the  state.  By  these  provisions,  for  the  pu  rpose  of  taxation',  the  prop- 
erty of  the  holder  of  shares  in  a  state  or  national  bank  is  given  a  situs  in  the 
city  or  town  where  the  bank  is  located,  without  regard  to  the  place  of  residence 
of  the  shareholder,  or  whether  he  be  a  citizen  of  the  state  or  not.  A  resident 
shareholder  has  no  reason  to  complain  of  these  prdvisiona  of  law,  for  the  shares 
of  bank  stock  which  he  may  own  are  treated  the  same  as  other  personal  prop- 
erty in  ascertaining  its  value  and  fixing  the  amount  of  the  tax  to  be  imposed 
thereon.  In  another  section  of  the  same  chapter  of  the  act  it  is  declared  that 
the  tax  imposed  on  the  shares  owned  by  persons  who  are  not  residents  of  the 
place  where  the  hank  is  located  shall  be  a  lien  thereon  from  the  time  of  the 
assessment  until  its  payment,  and  all  transfers  after  that  day  shall  be  subject 
ta  such  lien,  and  provision  is  also  made  for  the  sale  of  such  shares  for  the  pay- 
ment of  the  tax  as  against  such  non-resident  owners.  Section  314.  For  the 
purpose  of  securing  the  collection  of  such  tax,  and  in  addition  to  any  other 
law  of  this  state  on  the  subject,  it  is  by  section  315  declared  that  it  shall  be 
the  duty  of  every  such  bank  or  banking  association,  and  the  managing  officer 
or  otHcers^thereof,  to  retain  so  much  of  any  dividends  or  dividend  belonging 
to  such  stockholder  as  shall  be  necessary  to  pay  any  taxes  assessed  in  pursu- 
ance of  the  provisions  of  the  act  until  it  shall  be  made  to  appear  to  such  offi- 
cers or  officer  that  such  taxes  have  been  paid.  It  is  manifest  that  the  notice 
required  by  section  312  is  required  for  the  single  purpose  of  creating  a  lien  on 
the  sliares  for  the  tax  as  against  those  who  are  non-residents  of  the  place 
where  the  bank  is  located,  and  to  impose  upon  the  officers  of  the  bank  the 
duty  of  retaining  the  dividends  until  the  tax  is  paid,  or  so  much  thereof  as 
may  be  necessary  for  that  purpose.  The  language  used  does  not  admit  of  any 
other  interpretation,  when' read  in  connection  with  the  general  law  prescrib- 
ing the  mode  and  manner  of  assessing  and  levying  a  tax  upon  the  personal 
property  of  individuals  who  are  residents  of  the  state.  The  words  of  the  stat- 
ute containing  the  direction  are  as  follows:  "The  local  authorities  eharge.l 
by  law  with  the  assessment  of  said  shares  shall,  within  ten  days  after  they 
have  completed  such  assessment,  give  written  notice  to  each  bank  or  banking 
association  of  such  assessment  of  the  shares  of  its  representative  stockhold- 
ers, and  no  personal  or  other  notice  to  such  shareholders  of  such  assessment 
shall  be  necessary  for  the  purposes  of  this  act."  The  learned  counsel  for  the 
relator  contends  that  the  notice  thus  required  to  be  served  on  the  bank  was 
intended  by  the  legislature  to  be  for  the  benefit  of  the  shareholders  as  a  notice 
of  the  action  of  the  assessors  in  making  the  assessment,  and  in  addition  to  the 


Digitized  by  VjOOQIC 


462  NEW    YORK   SUPPLEMENT.  [Sup.Ct. 

notice  required  by  the  provisions  of  the  Revised  Statutes  of  the  completion 
of  tlie  asstfssment  roll  and  of  the  appointment  of  a  time  and  place  to  review 
their  assessments  on  the  complaint  of  any  aggrieved  person.  It  is  difficult  to 
discover  what  benefit  it  would  be  to  the  i*esident  shareholders,  whose  shares 
itre  assessed  in  a  due  and  proper  uianner,  under  the  provisions  of  section 312, 
to  have  this  notice  served  on  the  bank.  No  assessment  of  shares  as  to  such 
A  person  would  be  valid  unless  all.the  provisions  of  the  general  law  on  the  sub- 
ject had  been  observed  and  performed  by  the  assessors.  Of  their  action  the 
shareholders  would  be  advised  in  due  time  by  the  publication  of  the  notice  re- 
-quired  by  the  General  Statutes.  None  of  the  provisions  of  the  general  law 
relative  to  the  assessment  of  personal  propetty  are  repealed  or  altered  by  any 
of  the  provisions  of  the  new  statute.  As  the  notice  is  not  to  be  served  until 
lifter  the  assessment  is  completed  and  the  assessors  have  ceased  to  have  any 
f  ui-ther  jurisdiction  over  the  roll,  and  cannot  change  or  alter  the  same  in  any 
respect,  it  seems  to  our  minds  clear  that  the  notice  is  only  essential  for  the 
purpose  of  creating  a  lien  on  the  shares,  and  to  require  the  bank  offlcera  to  re- 
tain so  much  of  any  dividend  as  may  be  necessary  to  pay  the  tax  until  the 
same  is  paid.  Datis  v.  Trustees,  65  N.  T.  278.  After  requiring  the  notice 
to  be  served  on  the  bank  it  is  then  declared  that  "no  personal  or  other  notice 
to  such  shareholders  shall  be  necessary  for  the  purposes  of  this  act;*'  thus 
clearly  indicating  that  the  object  and  purpose  of  the  notice  is  simply  to  secure 
the  lien  and  the  retention  of  dividends.  In  disposing  of  this  appeal  we  need 
not  pass  upon  the  question  whether  the  tax  upon  the  shares  of  non-residents 
of  a  place  where  the  bank  is  located  can  be  collected  otherwise  than  by  an  en- 
forcement of  the  lien  created  by  the  statute;  but  as  to  resident  shareholders  we 
are  of  the  opinion,  and  hold,  that  the  tax  can  be  collected  in  the  same  manner 
£is  taxes  upon  other  personal  property,  and  that  a  service  of  the  notice  required 
by  the  statute  under  consideration  is  not  necessary  to  give  the  assessors  juris- 
diction over  the  subject-matter;  and  without  serving  such  notice  they  may 
make«  legal  and  valid  assessment  of  such  shares  as  the  personal  property  of 
such  owner.  The  judgment  of  the  special  term  should  be  affirmed,  with  costs. 
All  concur. 


Curtis  et  ah  v.  Habt. 
(Supreme  Court,  General  Term,  Fifth  Department.    October,  1888.) 

Appeai/— Review— Weight  op  Evidence. 

Where  the  credibility  of  most  of  the  witnesses  sworn  on  the  trial  was  attacked, 
some  of  them  being  contradicted  in  material  matters  by  other  witnesses,  and  others 
by  the  circumstances  under  which  they  dahned  to  have  acquired  their  information, 
this  court,  on  appeal,  will  not  attempt  to  readjust  the  facts  from  the  evidence  on 
the  record,  the  trial  court  being  in  such  case  the  best  judge  of  the  credit  to  be  given 
to  the  various  witnesses. 

Appeal  from  special  term,  Steuben  county. 

An  appeal  from  a  judgment  in  a  foreclosure  action  brought  by  Susan  Cur- 
tis and  others*  as  executors  of  William  Curtis,  deceased.  The  mortgage  was 
given  to  secure  an  indebtedness  of  ^5,000  arising  out  of  a  loan  of  that  sum  of 
money  by  William  Curtis  to  the  defendant,  Moses  Hart,  the  mortgagor,  on 
the  28th  day  of  April,  1882.  The  only  defense  was  tlie  plea  of  usury.  The 
answer  alleges  that  at  the  time  of  the  making  of  the  loan  Curtis  made  it  a 
condition  that  he  should  be  paid  the  sum  of  if^OOas  a  bonus,  and  that  thesame 
was  paid  to  and  received  by  him  in  consummation  of  the  agreement.  The 
referee  found  as  a  fact  that  Curtis  did  not  agree  to  recei ve»  nor  did  he  receive, 
any  sum  of  money  whatever  in  excess  of  the  legal  rate  of  interest.  From  a 
judgment  entered  in  accordance  with  thereferee'?  findings  defendant  appeals. 

Argued  before  Bauker,  P.  J.,  and  Haight,  Bradley,  and  Dwight,  JJ. 

W,  A.  Sutherland^  for  appellant.    John  F,  Little^  for  respondents. 
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Barker,  P.  J.  This  court  is  asked  by  the  appellant  to  reverse  the  decision 
-of  the  referee,  on  the  ground  that  it  is  against  the  weight  of  evidence  on  the 
<luestion  of  usury.  It  is  therefore  our  duty  to  examine  all  the  evidence,  and 
judge  for  ourselves  whether  it  has  suflScient  probative  force  to  uphold  his  con- 
•clusions.  If  it  has,  then  it  is  not  a  casecaillng  for  or  permitting  of  our  inter- 
ference under  the  well-established  rules  of  this  court,  which  are  to  be  observed 
in  reviewing  judgments  rendered  by  the  trial  court.  The  aflSrtaative  of  the 
<»nl7  issue  presented  by  the  pleadings  was  with  the  mortgagor,  and,  while  the 
•defense  of  usury  is  to  be  regarded  like  any  otiier  legal  defense,  and  not  in  any 
sense  to  be  regarded  with  disfavor,  as  unconscionable,  yet,  as  the  penalty  which 
the  law  imposes  on  the  lender  of  money,  if  he  exacts  unlawful  interest  from 
the  borrower,  is  so  heavy,  it  is  but  fair  to  require  the  party  setting  up  such 
•defense  to  maintain  it  by  proofs  which  are  reliable  and  convincing,  so  that  the 
judicial  mind,  after  carefully  considering  all  the  evidence,  has  an  abiding  con- 
viction that  the  usury  laws  have  been  violated,  as  set  forth  in  the  pleadings. 
In  the  case  now  before  us  the  evidence  was  in  the  proper  sense  of  the  term 
conflicting,  and  the  chief  witness  produced  by  the  defendant,  and  on  whose 
^evidence  he  mainly  relied  to  establish  the  defense,  was  a  brother  of  the  wife 
of  the  borrower,  and  he  was  contradicted  by  other  witnesses  in  important  and 
ouaterial  parts  of  his  evidence;  and,  as  appears  by  the  record,  he  interested  him- 
self in  the  defense,  and  before  the  trial  interviewed  the  witnesses  called  to 
•the  stand  by  the  defendant  in  support  of  his  evidence.  In  addition  to  these 
circumstances,  which  properly  subject  his*  testimony  to  a  close  and  careful 
scrutiny,  at  least  two  witnesses  testified  that  his  character  for  trutli  and  ve- 
racity was  bad  in  the  community  where  he  resided,  and  other  witnesses  testified 
that  his  character  for  integrity  was-  the  subject  of  conversation  and  criticism 
among  his  acquaintances, 

In  view  of  tlie  facts  and  circumstances,  as  they  are  claimed  to  be  by  the  de- 
fendant, unless  full  confidence  is  given  to  the  evidence  of  David  E.  Mosley, 
the  witness  referred  to,  the  defense  must  fail,  as  being  unsupported  by  satis- 
factory proof.  In  the  negotiations  which  resulted  in  the  making  of  the  loan 
Mosley  represented  Mr.  Hart,  the  borrower,  and  Mr.  Dunham  represented  the 
lender,  Mr.  Curtis.  The  usurious  bargain,  as  set  up  in  tlie  answer,  and  tes- 
tified to  by  Mosley,  was  that,  pending  the  negotiations,  Curtis  demanded  as  a 
condition  of  making  the  loan  that  he  should  be  paid  a  bonus  of  $300  in  excess 
of  the  legal  rate  of  interest,  which  ^Fosley,  as  the  agent  of  Hart,  agreed  to 
pay,  and  did  personally  pay  to  Curtis  out  of  the  same  moneys  which  he  paid  to 
Hart  on  consummating  the  loan.  The  bond  and  mortgage  are  dated  on  the 
27th  day  of  April,  1882,  and  were  recorded  in  the  Steuben  county  clerk's  office 
the  next  day.  On  the  last-named  day  a  portion  of  the  loan  was  paid  to  Mos- 
ley, as  Hart's  agent,  at  the  business  office  of  Darling.  Two  of  the  plaintiffs' 
witnesses  who  were  present  on  that  occasion  testified  that  88,900  was  then 
paid,  and  a  voucher  taken  therefor,  and  the  balance  of  the  moneys  loaned, 
•^1,100,  was  left  in  the  liands  of  Mr.  Dunham,  to  be  used  by  him  in  paying  off 
a  prior  mortgage,  and  was  in  fact  subsequently  used  by  him  for  tliat  purpose. 
The  defendant  contends,  and  Mosley  so  testifietl,  that  on  that  day  the  sum  of 
4^2,800  only  was  paid  to  him,  and  that  Curtis  requested  a  deiay  of  a  few  days 
l)efore  making  payment  of  the  balance,  as  his  money  was  then  in  a  ^'ivings 
bank,  and  if  lie  drew  it  out  at  that  time  he  would  lose  the  interest  on  lis  de- 
posit, and  that  he  consented  to  the  delay,  and  the  balance  was  paid  to  him 
some  time  afterwards,  and  of  that  sum  81.100  was  left  with  Dunham  to  pay 
off  the  prior  mortgage.  The  disagreement  between  the  plaintiffs'  and  the  de- 
fendant's witnesses  as  to  the  time  and  manner  of  payment  becomes  material, 
for  the  reason  that  it  is  claimed  by  the  defendant,  and  Mosley  so  testified,  that, 
after  the  balance  was  paid  to  him,  he  made  an  arrangement  for  Hart  and  Cur- 
tis to  meet  him  at  his  office,  and  then  for  the  first  time  informed  Hart  that  he 
iiad  agreed  to  pay  Curtis  a  bonus  of  S300,  and  did  then  pay  it  to  him,  out  of 
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the  monpys  in  his  hands,  with  the  consent  of  Hart,  and  in  the  presence  of  the^ 
witnesses  Simons  and  Cashrann,  who  testified  in  sui>stance  that  they  were^ 
present  in  Mosley's  oflice  some  time  in  the  month  of  Mayor  June,  in  the  year 
188J,  and  there  met  Hart  and  Curtis,  nnd  saw  Mosley  pay  to  Curtis  the  sum 
of  $300,  and  heard  the  conversation  which  then  took  place  between  those  par- 
ties. Mosley  swore  falsely  that  the  sum  of  92,800  only  was  paid  to  him  on 
the  28th  day  of  May  at  Dunham's  office,  and  that  the  balance  whs  paid  by 
Curtis  afterwards,  and  just  before  the  alleged  interview  in  bis  office,  when  it 
is  claimed  that  Simons  and  Cashman  were  present.  His  motive  and  purpose^ 
in  doing  so  are  apparent,  and  there  is  good  reason  for  believing  that  the  de- 
fense was  wholly  fabricated.  If  Curtis  in  fact  paid  over  the  entire  loan  in 
currency  on  the  28th,  as  the  plaintiffs'  witnesses  testified,  no  reason  has  been 
nor  can  be  assigned  by  the  defendant  why  Curtis  and  Hart  should  meet  by  ap- 
pointment in  Mosley's  office  for  the  purpose  of  consummating  the  transaction^ 
ais  testified  to  by  Mosley  The  necessity  for  completing  the  loan  before  the 
28th  of  April  was  pressing,  for  Hart^s'farm  was  advertised  to  be  sold  that 
day,  in  foreclosure  proceedings,  and  on  the  day  previous  the  bond  and  mort* 
gage  was  prepared  and  acknowleged,  and  a  messenger  sent  on  the  evening  of 
that  day  to  leave  the  same  in  the  county  clerk's  office  in  Bath,  that  it  might 
be  recorded  early  the  next  morning,  as  Mr.  Cuitis  had  refused  to  pay  over  the 
money  until  the  mortgage  was  recorded  and  the  search  brought  down  to  the 
time  of  the  record  of  that  instrumant.  The  plaintifTs'  witnesses  Brooks  and 
Dunham  both  testified  that  Curtis,  on  the  morning  of  the  28th,  came  to  Mr. 
Dunham's  business  office  and  there  met  Mr.  Mosley,  and  laid  down  on  the 
counter  $5,000  in  bank  bills,  and  the  same  was  on  that  day  all  paid  to  Mos- 
ley, and  lie  took  possession  of  and  carried  iiway  the  entire  sum,  except  $1,100, 
which  was  left  in  the  hands  of  Dunham  to  pay  otf  and  discharge  a  prior  mort- 
gage. At  that  time  a  writing  was  prepared,  dated  on  the  28th,  signed  by 
Hart,  which  the  plaintiff  produced  and  read  on  the  trial,  in  which  the  receipt 
of  the  payment  of  the  sum  of  $3,900  on  the  loan  is  acknowledged,  and  it  is 
alsostate'i  therein  that  Curtis  was  to  retain  $1,100  to  pay  off  the  prior  mort- 
gage, and  the  concluding  words  of  the  instrument  are  as  follows:  *'The  said 
last-named  mortgage  is  to  be  paid  off  as  soon  as  practicable,  and  the  balance 
remaining  of  said  $1,100,  if  any,  after  satisfying  said  Francis  mortgage,  Is  to- 
be  returned  to  the  said  Moses  Hart."  Brooks  and  Dunham  both  testified  that 
the  paper  was  read  over  to  Mosley,  and  that  he  took  it  into  his  possession,  and 
procured  Hart's  signature  thereto,  an'i  returned  it  to  them.  Motiley  testified 
that  he  did  not  read  the  paper,  and  that  Hart  did  not  when  he  signed  it.  This 
paper,  standing  alone,  is  an  item  of  evidence  strongly  indicating  that  the  en- 
tire transaction  was  closed  on  the  28th,  except  the  payment  of  the  prior  mort- 
gage, which  it  is  admitted  that  Dunham  did  pay  to  Francis,  the  holder. 

There  is  another  significant  circumsbince  which  may  be  noticed,  and 
which  tends  to  give  credit  to  the  statements  made  by  the  plaintiffs'  witnesses, 
and  it  is  tiie  omission  on  the  part  of  Mosley  to  make  any  mention  in  bis  evi- 
dence of  the  time  and  place  when  he  received  the  balance  of  the  money  from 
Mr.  Curtis,  or  by  whom  the  same  was  paid.  It  cannot  be  disputed  but  that 
from  tlie  evidence,  ns  it  appears  in  the  record,  there  is  room  for  believing^ 
that  Mosley  did  not  tell  the  truth,  and  that  Brooks  and  Dunham  did,  relative 
to  the  matters  wherein  they  dispute  each  other.  The  defendant  sought  to- 
corroborate  Mosley's  evidence  by  the  testimony  of  witnesses,  who  stated  that 
they  were  present  at  Mosley's  office,  and  heard  the  conversation  between  him 
and  Curtis,  whicii  the  defendant  claims  related  to  this  transaction.  The  in- 
terview when  the  witness  Levin  was  present  took  place  before  Curtis  bad 
consented  to  make  the  loan,  and  it  cannot  be  claimed  that  at  that  time  a  cor- 
rupt and  usurious  bargain  was  concluded  between  Mosley  and  Curtis.  The 
interview  claimed  to  have  taken  place  in  the  presence  of  Simons  and  Casb- 
mau  was  some  time  after  the  28th,  in  the  month  of  May  or  June  following,. 
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acirordiiig  to  the  statements  of  both  of  those  witnesses.  They  testified  in 
substance  that  Mosley  stated  to  Mr.  Hart  that  he  had  agreed  to  pay  Curtis 
$800  for  making  the  loan,  and  that  Hart  protestedp  and  said,  if  he  had  known 
that  such  was  the  understanding,  that  he  would  not  have  executed  the  pa- 
pers, but  that  he  finally  assented  to  the  arrangement*  and  that  Mosley  then 
paid  over  to  Curtis  SSCK)  in  currency,  and  the  parties  separated.  It  is  a  sin- 
gular circumstance  that,  in  a  transaction  of  this  importance,  Mosley  is  corrob- 
orated only  by  the  evidence  of  witnesses  who  were  strangers  to  Curtis,  and 
who  took  no  p&rt,  and  were  not  interested  in  the  least  in  the  transaction.  If 
it  be  conceded  that  Curtis  was  in  Mosley^s  office  upon  the  occasions  men- 
tioned, then  the  evidence  of  the  witnesses'who  testified  as  to  what  then  and 
there  transpired  should  be  subjected  to  the  most  careful  scrutiny,  for  the  pur- 
pose of  determining  whether  they,  who  were  incidentally  present,  and  hearing 
the  conversation  ^tween  others,  in  which  they  took  no  part,  and  were  not 
interested  in,  were  able  after  the  period  of  five  years  to  relate  the  same  with 
such  accuracy  as  to  make  it  safe  and  proper  for  the  court  to  determine  a  dis- 
puted question  of  fact  upon  their  evidence.  As  to  the  language  used  by 
Curtis*  Mosley,  and  Hart  during  that  interview,  Simons  and  Cashman  do  not 
agree,  and  Mosley,  in  narrating  what  then  occurred,  does  not  agree  with 
either  Simons  or  Cashman,  while  Simons  and  Cashman  repeat  the  expressions 
which  they  say  were  used  by  Curtis.  Mosley,  in  his  narration,  omits  to  men- 
tion that  Curtis  uttered  a  word  during  the  whole  interview,  but  tliey  do  all 
agree  in  tlie  statement  that  the  sum  of  $800  was  paid  by  Mosley  to  Curtis. 
The  trial  court  was  the  best  judge  as  to  which  of  the  witnesses  were  to  be 
believed  in  matters  where  they  made  contradictory  statements,  judging  from 
their  appearance,  intelligence,  and  deportment  on  the  stand.  To  justify  this 
court*  in  any  case,  in  reversing  the  decision  of  a  trial  judge,  or  of  a  referee, 
it  must  be  made  to  appear  that  his  conclusions  were  manifestly  against  or 
contrary  to  the  evidence.  The  credibility  of  most  of  the  witnesses  sworn  on 
this  trial  was  called  in  question,  some  of  them  being  contradicted  in  material 
matters  by  the  testimony  of  other  witnesses,  and  the  others  by  the  circum- 
stances under  which  they  stated  they  gained  some  knowledge  relative  to  the 
question  in  dispute.  In  such  a  case  this  court  is  not  called  upon,  nor  should 
it  attempt,  to  readjust  the  facts  from  the  evidence  as  it  appears  on  the  record. 
The  parties  must  be  content  with  the  decision  rendered  by  the  trial  court 
judge.  We  may  add,  however,  that,  after  a  careful  study  of  the  evidence, 
we  have  received  no  impression  upon  the  question  of  fact  in  issue  different 
from  those  entertained  by  the  learned  trial  judge,  as  expressed  in  his  decision. 
Judgment  affirmed,  with  cOsts.    All  concur. 


Myebs  v.  Mykbs  et  ah 
{Swpreme  Co>w%  General  Term,  F^t^  Department,    October,  1S88.) 

1.  AFPEAii— Appbalablb  Obders— Gontinuakcb. 

An  order  postponing  the  trial  of  a  cause  for  the  term  is  discretionary,  and  not  ap- 
I>ealable.^ 

2.  Bakb— Rbvrw. 

A  direction^  in  an  order  i>ostponing  a  trial,  that  the  plaintiff  pay  costs  which  had 
been  previously  awarded  against  him,  is  harmless,  and  cannot  be  reviewed  on  ap- 
peal, where  the  time  for  appeid  from  the  original  orders  allowing  the  costs  has  ex- 
pired. 

Appeal  from  circuit  court,  Niagara  county. 

An  appeal  from  an  order  made  at  the  Niagara  circuit,  on  the  defendants' 
motion,  postponing  the  trial  of  the  cause  for  the  term.    At  the  time  the  no- 

1  In  general,  as  to  what  orders  are,  and  what  are  not,  appealable,  see  Jones  v.  Tnunbo* 
(S.  C.)  6  S.  B.  Rep.  887,  and  note ;  In  re  Latz's  Estate,  (N.  Y.)  18  N.  E.  Rep.  260,  and  note. 
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tice  of  appeal  was  served  by  the  plaintiff,  be  was  in  default  in  tbe  non-pay- 
ment of  costs  awarded  by  two  separate  orders  previously  granted  at  special 
term  in  tbe  sum  of  $10  each.  Tbe  order  appealed  from  contains  a  dbrection 
that  the  plaintiff  pay  the  costs  awarded  to  defendants  in  each  of  the  said  or- 
ders within  80  days  from  the  time  of  the  service  of  the  order  appealed  from. 
The  previous  orders  allowing  costs  were  granted  and  served  more  than  30  dajs 
prior  to  the  service  of  the  notice  of  trial  by  the  plaintiff.  In  the  noticeof  ap- 
peal it  is  stated  that  the  appellant  intends  to  bring  up  for  review  tbe  two  or- 
ders mentioned. 

Argued  before  Barker,  P.  J.,  and  Hazght,  Bradley,  and  Dwight,  JJ. 

Henry  M,  DavUt  for  appellant.    Joel  L,  Walker^  for  respondents. 

Per  Curiam.  So  much  of  tbe  order  appealed  from  as  postponed  the  trial 
of  the  action  was  diacretionnry  with  tbe  trial  judge,  and  not  appealable.  The 
portion  of  the  order  directing  the  payment  of  the  costs  previously  awarded, 
and  which  remain  unpaid,  was  not  the  original  award  of  coats;  and  the  direc- 
tion to  pay  the  same  was  harmless,  and  did  not  alter  or  enlarge  any  liabiliiy 
on  the  part  of  the  appellant  to  pay  costs,  and  was  unadvisably  or  by  mistake 
inserted  in  the  order.  On  an  appeal  from  an  order  of  this  character  tbe  ap- 
pellant cannot  bring  up  for  review  any  separate  and  previoas  determioatioii 
of  the  court  in  the  action.  The  time  to  take  an  appeal  from  the  previous  o^ 
der  granted  at  special  term  had  expired  when  this  appeal  was  taken.  The  or- 
der appealed  from  is  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


DURFEE  9.  KNOWLEB. 
(5i£i^eme  Cwmt,  General  Terrn^  Fifth  Degfd/rtmmL    October,  1888.) 

1.  MoKTOAGBs— Requisites  and  Validity— Dbuvert—Redeuvbbt. 

A  mortgage  and  bond,  executed  and  placed  in  tbe  hands  of  the  mort^^agee  to  M- 
cure  a  loan  agreed  to  be  made,  but  which  are  afterwards  returned,  not  having  bees 
recorded  or  canceled,  the  loan  not  having  been  required,  constitute,  as  between  tlie 
parties  and  assigns  with  notice,  a  valid  security,  when  subsequently  redelivered  to 
the  mortgagee  to  secure  a  loan  afterwards  negotiated. 

2.  Same— Pabol  Evidence. 

It  is  competent  to'show  by  parol  what  the  debt  was  for  which  the  mortgage  was 
given  as  security,  though  dmerent  from  the  one  expressed  on  its  face. 
8.  Same. 

An  agreement  to  let  a  mortgage,  which  had  been  delivered  to  the  mortgagee,  but 
not  used,  stand  as  security  for  a  subsequent  loan,  is  not  a  mere  parol  extension  of  the 
contract  so  as  to  cover  a  new  obligation,  as  the  mortgage  has  no  legal  inception  mi- 
til  delivered  as  security  for  a  debt. 

4.  Same— Estoppel— In  Pais.  • 

Where  plaintifTs  husband,  corroborated  by  another  witness,  testifies  that  on  the 
day  of  the  purchase  he  called  on  the  mortgagee,  who  said  they  might  go  on  and  com- 
plete the  bargain,  and  he  would  not  let  his  mortgage  stand  in  the  way,  which  state- 
ment is  denied  by  the  mortgagee,  the  referee's  refusal  to  find  that  the  conversatloii 
was  of  the  import  teetifled  to  by  plaintUTs  witnesses  will  prevail*  aad  no  estoppel 
arise. 

5.  Witness— Examination— Cross-Examination. 

Where  a  married  woman  has  testified  that  a  mortgage  upon  her  land  was  delifered 
without  her  consent  to  secure  a  loan  to  her  husband.  It  is  competent  to  ask  her,  on 
cross-examination,  if  she  had  not  admitted  to  the  mortgagee  that  she  consented  to 
the  delivery.* 

Appeal  from  judgment  on  report  of  referee. 

1  Where  witnesses  have  made  statements  in  writing  different  from  those  made  on  the 
trial,  and  the  statements  are  shown  the  witnesses,  who  acknowledge  having  made  tbem, 
they  may  be  read  in  evidence  for  the  purpose  of  impeachment.  Plyer  v.  Insurance  Co., 
1 N.  T.  Supp.  895.  See,  also,  note,  Id.  In  general,  on  the  subject  of  impeachingthe  oied- 
ibility  of  witnesses  by  showing  previous  contradictory  or  inconsistent  statements, 
either  on  cross-examination  or  by  other  witnesses,  see  liUUlgan  v.  Butcher,  (Neb.)  87  N. 
W.  Rep.  596,  and  note;  Richards  v.  Derrick,  a/nlSj  81;  Thompson  v.  Gtegor,  (Oolo.)  19 
Pac.  Rep.  461,  and  note. 
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Action  \>y  Mary  G.  Durfee  to  restrain  Henry  P.  Knowlee  from  prosecuting 
proceedings  instituted  by  liim  to  foreclose  a  mortgage  upon  lands  owned  by 
tiie  plaintiff.  The  report  of  the  referee  dismissed  the  complaint,  with  costs* 
and  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwioht,  JJ. 

JSdwin  Hicks,  toT  appellant.    8,  B.  Mclntyre^  for  respondent. 

Barker,  P.  J.  The  plaintiff  is  now  the  owner  of  the  premises  embraced  in 
the  mortgage,  deriving  her  title  from  Sarah  Cockrain  by  deed  dated  May  11, 
1875,  in  which  her  husband  joined,  releasing  his  interest  in  the  premises.  The 
mortgage  in  question  was  executed  by  the  plaintiff^s  grantors  to  the  defend- 
ant, and  bears  date  October  6, 1874,  and  was  recorded  on  the  7th  day  of  May, 
1875,  four  days  prior  to  the  time  the  plaintiff  purchased  and  took  a  conveyance 
of  the  premises.  The  mortgage  is  in  every  respect  in  due  form  and  properly 
acknowledged,  and  expresses  the  consideration  of  $2,000;  the  same  being  given 
*to  secure  the  payment  of  a  bond  made  by  the  mortgagors,  conditioned  to  pay 
the  defendant,  the  mortgagee,  $2,000  in  installments,  the  first  falling  due  May 
1,  1875.  The  pkdntiff  bases  her  demand  for  relief  upon  the  legal  proposition 
that  the  mortgage,  as  between  parties  thereto,  never  became  a  lien  on  the 
premises.  It  is  admitted  that  when  the  plaintiff  accepted  her  deed,  and  paid 
over  the  purchase  money,  she  knew  the  existence  of  the  mortgage,  and  that  it 
was  recorded.  The  proceedings  to  foreclose  the  mortgage  were  Instituted  un- 
der the  provisions  of  the  statute,  and  in  the  notice  of  sale  there  is  claimed  to 
be  unpaid  the  sum  of  $295.05,  and  interest  thereon  from  January  18,  1887. 

In  view  of  the  plaintiff  *s  knowledge  of  the  existence  of  the  mortgage  at  the 
time  he  purchased  the  premises  in  question,  whether  the  defendant  has  a  right 
to  enforce  the  mortgage  for  a!hy  sum  should  receive  the  same  determination 
as  if  the  litigation  had  arisen  between  the  parties  thereto  in  an  action  in  equity 
prosecuted  by  the  defendant  to  foreclose  the  same.  The  controlling  facts  are 
not  in  serious  dispute.  In  October,  1874,  Mrs.  Cockrain,  the  mortgagor,  ap- 
plied to  the  defendant  for  the  loan  of  $4,000,  which  sum  she  would  need  in  case 
she  concluded  the  purchase  of  property  for  which  she  was  then  negotiating, 
and  offered  to  secure  the  loan  by  a  mortgage  on  the  premises.  The  defend- 
ant agreed  to  make  the  loan  to  the  plaintiff;  and  her  husband,  anticipating 
that  they  would  need  the  money,  prepared  two  bonds,  each  in  the  sum  of 
$2,000,  both  of  which  ran  to  the  defendant,  and  also  two  mortgages  to  se- 
cure the  said  bonds;  and,  after  the  same  were  duly  acknowledged,  they  were 
placed  in  the  hands  of  the  defendant.  Mrs.  Cockrain  did  not  call  for  the 
money,  and  in  the  December  following  the  bonds  and  the  mortgages  were  re- 
turned to  Mrs.  Cockrain.  In  January  following  her  husband  desired  to  niake 
a  loan  of  $750,  and  so  informed  his  wife,  and  she  offered  to  assist  him  in  pro- 
curing the  same.  He  applied  to  the  defendant  for  assistance,  who  consented 
to  advance  the  money;  and  at  that  time,  and  before  the  money  was  paid  over, 
he  delivered  the  mortgage  in  question  to  the  defendant,  as  security  for  the  re- 
payment of  the  money ;  and  on  the  following  day  Mrs.  Cockrain  had  a  personal 
interview  with  the  defendant,  relative  to  the  proposed  loan,  who  paid  into 
her  hands,  in  cash,  the  $750;  and  she  executed  and  delivered  to  him  a  note,  of 
which  the  following  is  a  copy: 
"$750.  Palmyra,  N.  Y.,  Jan.  18, 1875. 

**  Thirty  days  after  date  I  promise  to  pay,  to  the  order  of  H.  P.  Knowles  & 
Co.,  seven  hundred  and  fifty  dollars,  at  the  banking-house  of  H.  P.  Knowles 
A  Co.,  value  received,  with  use,  and  for  value  received.  I  hereby  charge  my 
individual  estate  with  the  payment  of  the  above  note,  it  having  been  given  for 
my  benefit.    Bond  and  mortgage,  $2,000,  as  collateral. 

[Signed]  ''Sarah  M.  Cooebain." 

The  note  was  partly  printed  and  partly  written.  The  referee  found,  as  a 
facty  that  the  note  was  filled  out  and  handed  to  Mrs.  Cockrain,  which  she  ex- 
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amined  and  read  over,  and  was  then  signed  by  ber,  and  delivered  to  thede^ 
f endatit ;  upon  which  the  defendant  then  paid  to  her  ^750  in  cash,  and  by  which 
she  fully  consented  that  said  bond  and  mortgage  should  be  left  as  security  to 
the  defendant  for  sucH  loan.  This  conclusion  of  the  refefee  is  supported  hj 
the  evidence.  When  the  mortgage  was  delivered  to  the  defendant,  as  security 
for  this  loan,  the  same  had  not  been  recorded;  nor  had  it  been  discharged,  can- 
celed, or  obliterated,  in  any  form  or  manner,  since  its  execution.  After  they 
first  came  into  the  hands  of  the  defendant  to  be  used  for  the  purpose  then  an- 
ticipated, thf*y  were  returned  to  the  mortgagor  as  unused  instruments,  and 
not  obligations  which  had  been  satisfied  and  discharged.  At  the  time  the 
mortgage  was  delivered  to  the  defendant,  as  security  for  the  note  which  Mn. 
Oockrain  gave  the  defendant,  it  was  not  in  any  sense  whatever  a  paid-up  and 
extinguished  security.  The  legal  question  presented  is,  was  it  competent  for 
the  mortgagors  to  deliver  the  mortgage  to  the  defendant  as  security  for  the 
money  loaned  ?  This  arrangement  was  perfectly  valid.  ^  It  violated  no  rule  of 
law;  as  one  of  the  mortgagors  was  the  owner  of  the  premises,  and  was  free 
to  incumber  it  as  she  saw  fit,  and  as  her  interest  might  require.  The  trans- 
action did  not  in  any  way  aifect  the  rights  or  interests  of  third  parties.  The 
intention  of  the  parties  being  legitimaiei  what  legal  impediment  exists  to  de- 
feat their  purpose? 

The  only  one  that  has  been  suggested  that  merits  consideration  is  that  it  was 
incompetent  for  the  defendant  to  prove,  by  parol,  the  real  transaction  as  agreed 
upon  by  the  parties  at  the  time  the  money  was  loaned;  for  the  reason  that  it 
violates  the  rule  of  evidence  that  the  terms  of  a  contract  reduced  to  wtiting 
cannot  be  changed  or  altered  by  that  kind  of  evidence.  It  is  true  the  real 
transaction  does  not  appear  upon  the  face  of  the  mortgage,  as  no  reference  is 
made  to  the  note  which  It  was  intended  to  secUre,  and  by  its  terms  it  was  ex- 
ecuted for  the  purpose  of  securing  a  bond  of  $2,000  which  had  no  legal  exist- 
ence. It  would  be  unjust,  and  we  think  without  precedent,  to  deprive  the 
defendant  of  the  benefit  of  the  mortgage  upon  which  he  relied  as  security  for 
the  loan  which  he  made  to  tlve  owner  of  the  premises,  who  voluntarily  con- 
sented that  the  mortgage  might  be  used  for  that  purpose.  The  authorities 
sustain  the  proposition  that,  as  between  parties  to  the  transaction,  parol  ptooi 
is  admissible  to  show  that  a  mortgage  was  in  fact  intended  as  a  security  for  a 
debt  other  than  the  one  mentioned  and  referred  to  on  its  face,  provided  that 
the  entire  indebtedness  which  it  was  intended  to  secure  does  not  exceed  the 
amount  stated  in  the  mortgage  for  which  it  was  gfven  as  security.  In  Hub- 
hell  V.  Blakeslee,  71  N.  Y.  63,  the  mortgage  there  in  question  was  executed 
for  the  purpose  of  securing  to  the  mortgagee  the  discharge  of  liabilities  which 
the  mortgagor  was  under  to  the  mortgagee  as  indorser,  and  which  was  fally 
expressed  on  the  face  of  the  mortgage.  It  was  at  the  time  of  its  execution 
and  delivery  also  agreed  between  the  parties  that  the  mortgagee,  after  the  pay- 
ment and  extinguishment  of  the  mortgagor's  liability,  should  transfer  the 
mortgage  to  a  tliird  party,  a  creditor  of  the  mortgagor,  to  be  held  by  him  as  a 
collateral  security  for  his  debt.  Under  this  arrangement,  the  mortgagee's 
debt  was  mostly  paid  up  by  the  mortgagor.  It  was  held  that  the  agreement 
to  transfer  the  mortgage  was  valid  and  binding  on  the  parties,  and  that  it  was 
competent  to  prove  the  same  by  parol  evidence,  and  that  the  assignee  might 
enforce  it  as  a  security  for  the  payment  of  his  debt  existing  at  the  time  the 
mortgage  was  executed.  The  case  of  Bank  v.  Finch,  3  Barb.  Ch.  298,  is  also 
in  point.  There,  at  the  time  the  mortgage  was  executed,  the  mortgagor's  lisr 
bility  to  the  mortgagee  was  the  sum  of  ^4,000  and  upwards,  on  commercial 
paper  held  by  the  bank,  and  by  the  terms  of  the  mortgage  it  was  given  to  se- 
cure the  payment  of  an  indebtedness  of  $30,000.  The  agreement  of  the  par- 
ties was  that  the  mortgage  should  cover  the  liabilities  of  the  mortgagor  to  the 
bank,  from  time  to  time,  including  new  discounts  and  subsequent  loans;  bat 
such  agreement  was  not  expressed  on  the  face  of  the  mortgage,  which  was  exe- 
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cated  and  delivered  in  the  form  mentioned.  In  an  action  to  foreclose  the 
mortgage,  some  of  the  defendants,  who  were  creditors  of  the  mortgagor,  in- 
sisted that  the  arrangement  of  the  parties,  made  at  the  time  of  the  execution 
of  the  mortgage,  so  far  as  the  same  was  not  expressed  on  the  face  of  the  mort- 
gage, was  not  binding  upon  the  mortgagor,  nor  on  them,  and  could  not  be 
proved  by  parol.  It  was  held  by  the  vice-chancellor,  and  also  by  the  chancellor 
on  appeal,  that  it  was  competent  for  the  mortgagee  to  show,  by  parol  proof, 
the  original  arrangement  of  the  parties  not  to  contradict  the  writing,  but  to 
show  the  purpose  and  intent  for  which  the  mortgage  was  executed.  Truscott 
V.  King,  6  N.  Y.  147;  McKimter  v.  Bahcock,  26  N.  Y.  378.  Supposing  at 
the  time  the  $750  was  loaned,  and  the  note  given,  the  mortgagors  had  desired 
a  loan  of  $4,000,  as  contemplated  when  the  bonds  and  mortgages  were  pre- 
pared and  executed,  and  they  had  been  delivered  as  a  security,  no  one  would 
question  the  validity.  In  fact,  the  defendant  loaned  them  a  less  sum  of  money, 
and  the  mortgage  has  been  delivered  as  a  security  for  its  repayment,  and  it 
should  be  enforced  according  to  the  intention  of  the  parties. 

The  legal  proposition  presented  by  the  learned  counsel  for  the  plaintiff,  as 
to  a  mere  verbal  agreement  to  extend  the  mortgage  so  as  to  cover  a  new  ob- 
ligation, not  within  the  original  agreement,  has  no  just  application  to  the 
facts  of  this  case.  Here  the  mortgage  had  no  legal  inception  until  it  was  de- 
livered, with  the  consent  of  the  mortgagors,  as  a  security  for  the  money  loaned 
by  the  defendant. 

The  plaintiff  contends  that  the  defendant  is  estopped  by  his  own  conduct 
from  asserting  the  mortgage  as  a  lien  upon  the  premises.  On  the  day  the 
plaintiff  concluded  the  purchase,  and  received  her  deed,  her  husband,  acting 
as  hex  agent,  called  upon  tHe  de  endant,  and  informed  him  that  the  plaintiff 
was  about  to  purchase  the  premises,  and  wanried  to  make  some  arrangement 
about  the  mortgage;  and  he  testifies  that  the  defendant  suid^iiat  the  plaintiff 
might  go  on  and  complete  the  bargain,  and  he  would  not  let  his  mortgage 
stand  in  the  way.  Another  witness,  present  at  the  interview,  corroborates 
the  last-named  witness.  The  defendant  denies  that  he  made  the  statement  as 
testified  to  by  these  witnesses.  Concedmg  the  conversation  was  as  contended 
by  the  plaintiff,  there  was  no  statement  or  admission  by  the  defendant  that 
the  mortgage  was  satisfied,  or  had  ceased  for  any  reason  to  be  a  lien  upon  the 
premises;  nor  did  he  promise  to  release  the  same,  or  todoany  act  whicli  would 
enable  the  plaintiff  to  take  a  tit.e  to  the  property  free  from  this  incumbrance. 
The  plaintiff  was  not  misled  nor  deceived;  and,  if  she  had  acquired  a  title  free 
from  the  lien,  then  it  must  be  by  virtue  of  some  promise  ma^e  by  the  defend- 
ant, and  we  think  none  was  established  by  the  evidence.  The  referee  was 
asked  by  the  plaintiff  to  find  that  the  conversation  at  the  interview  was  of 
the  import  as  testified  to  by  the  plaintiff's  witnesses,  and  he  declined  so  to 
find.  As  the  evidence  was  confiicting  on  this  question,  the  referee's  conclu- 
sions must  prevail;  which  leaves  the  plaintiff  without  any  fact  upon  which 
to  base  an  estoppel. 

The  plaintiff  called  Mrs.  Gockrain  as  a  witness,  and  sought  to  prove  by  her 
that  the  mortgage  was  delivered  by  her  husband,  as  a  security  for  the  note, 
without  her  const-nt;  and  on  cross-examination  she  was  asked,  in  suiistanoe, 
if  siie  had  not  admitted  to  the  defendant,  since  the  giving  of  the  note,  that  she 
consented  to  the  delivery  by  her  husband  of  the  mortgage  as  a  security  for  the 
note;  and  she  answered  that  she  had.  This  was  competent  proof,  as  it  was 
an  admission  inconsistent  with  the  tenor  of  some  parts  of  her  evidence  given 
on  her  direct  examination.  We  have  examined  all  the  other  exceptions,  and 
fail  to  discover  any  error  in  the  ruling  of  the  referee  to  which  the  exceptions 
applied.    Judgment  affirmed,  with  costs.    All  concur. 
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QAJSIAKD  V.  BOOHBBTBB  CiTT  &  B.  B.  Oo. 
(Supreme  Courts  Qeneral  Termy  Fifth  DepaaimmU.    October,  1888.) 

1.  HoRSB  AND  Strbbt  Railroads—Dutt  AS  Cabribbs— Kbouobhob— Btidbitos. 

Where  plamtill  testifies  that  she  gave  a  signal  indicating  that  she  desired  to 
take  a  car  which  was  in  the  sole  charge  of  the  driver,  and  had  stopped  ea  •  cross- 
ing where  it  usually  stopped  to  reoeive  passengers,  and  that  the  driver  saw  ad 
understood  the  signal,  but  started  up  when  she  nad  placed  one  foot  upon  the  pisi- 
form, tlyrowing  her  to  the  ground,  the  evidence  is  sufficient  to  sustain  a  verdict 
finding  the  company  negligent,  though  her  testimonv  as  to  the  signal  is  disputed  by 
the  diTver,  and  also  by  the  driver  of  another  oar  which  was  near  by.^ 

2.  Samb— Contributory  Nbgliobncb. 

Where  plaintiff,  having  signaled  the  driver,  approaches  a  street  car  on  its  right- 
hand  side,  and,  woile  it  is  standing,  attempts  to  board  it  by  placing  her  right  foot 
first  on  the  platform,  she  cannot,  as  matter  of  law,  be  said  to  be  guilty  of  contrib- 
utory negligence  in  taking  hold,  with  her  right  hand,  of  the  rail  around  the  guard 
on  the  rear  of  the  platform,  instead  of  taking  hold  of  the  rail  placed  on  the  body  of 
the  car.^ 

3.  Samb— Trial— Objections  to  Evidbnob. 

Plaintiff  gave  evidence  that  on  other  days  thedriver  started  liis  oar  saddenly,  and 
used  intozKsants  while  on  duty.  The  court,  of  its  own  motion,  ordered  this  ev- 
idence to  be  stricken  out,  so  far  as  defendant'9  objection  applied,  and  it  was  not 
again  referred  to  during  the  trial.    Held,  that  any  error  in  its  reception  was  cured. 

4.  EvjiDBNCs— Opinion. 

An  inquiry  of  an  expert  was  as  to  what,  supposing  the  plaintiff  to  have  been 
thrown  to  the  ground  while  clinging  involuntarily  to  the  rail  of  the  oar,  would 
cause  that  clinging,  or  her  inability  to  open  her  hand,  to  which  he  replied,  **  spas- 
modic contraction  of  the  muscles;  not  being,  perhaps,  fully  under  the  control  of 
the  wilL  ^  Held,  that  the  inquiry  and  answer  were  proper  matter  for  expert  testi- 
mony. 

5.  bAMB. 

A  physician,  having  testified  as  to  the  condition  in  which  he  found  the  plaintiff 
when  called  as  her  physician,  may  be  asked  what^  supposing  the  injury  to  have 
been  Inflicted  two  years  before  and  still  painful,  is  its  probable  duraUon,  and  its 
probability  of  leading  to  more  serious  consequences.* 
0.  Samb— Compbtbnct. 

It  is  not  error  to  permit  a  witness  to  state  his  obeervatlons,  made  on  another  car, 
where  the  evidence  tends  to  show  that  that  car  was  in  all  material  respects  of  the 
same  si^  and  proportions  as  the  car  on  which  the  injury  occurred. 

Appeal  from  circuit  court,  Monroe  county. 

Action  for  personal  injuries  brought  by  Cornelia  Ganiard  against  the  Boeh- 
ester  City  &  Brighton  Railroad  Company.  A  veiaApt  in  favor  of  the  plain* 
tiff  for  the  sum  of  $2,500  was  returned  in  the  circimcourt.  From  the  judg- 
ment entered  or  this  verdict,  and  from  an  order  of  the  special  term  denying 
a  motion  for  new  trial,  defendant  appeals. 

Argued  before  Barkek,  P.  J.,  Haiqht,  Bradley,  and  Dwioht,  JJ. 

Raines  Bros.,  for  appellant.    James  8.  ^arlook,  for  respondent. 

Barkkb,  p.  J.  The  plaintiff  attempted  to  enter  one  of  the  defendant's  cars 
as  a  passenger,  and  as  she  placed  one  foot  on  the  step  on  the  rear  platform  the 
car  was  suddenly  started  by  the  driver,  which^  caused  a  jerking  motion,  and 
she  was  thrown  upon  the  ground  and  received  severe  and  painful  injuries. 
In  view  of  the  legal  propositions  stated  to  the  jury  by  the  learned  trial  judge 
as  their  guide  in  disposing  of  the  questions  of  fact,  it  is  to  be  assumed  that 
they,  from  all  the  evidence  before  them,  found  that  the  driver  was  guilty  of 
negligence  in  starting  the  car  while  the  plaintiff  was  attempting  to  reach  the 
platform,  and  that  she  was  not  guilty  of  any  negligent  act  on  her  part  which 

1  See,  as  to  the  liability  of  horse  and  street  railway  companies  for  negligent  Injuries 
to  passeneers,  their  duties  as  carriers,  and  what  is  negligence  on  the  part  of  the  pas- 
senger and  of  the  company,  Geitz  v.  Railway  Co.,  (Wis.)  89  N.  W.  Rep.  807,  and  note. 

'Respecting  the  admissibility  of  expert  testimony  in  regard  to  the  cause  and  ixrob- 
able  result  ox  an  injury  to  the  person,  see  Reichman  v.  Railroad  Co.,  1  N.  T.  sapp. 
886,  and  note;  Peterson  v.  Railway  Co.,  (Minn.)  89  N.  W.  Rep.  485,  and  note. 
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contributed  to  her  injuries.  I  am  of  the  opinion  that  the  evidence  fairly  sup. 
ports  both  conclosions. 

The  car  in  question  was  drawn  by  one  horse,  and  the  driver,  whose  posi- 
tion was  on  the  front  platform,  had  the  sole  charge  of  the  same.  In  the  day- 
time the  car  stopped  at  a  street-crossing,  where  all  the  defendant's  cars  were 
accustomed  to  stop,  for  the  purpose  of  receiving  passengers,  and  the  driver 
opened  the  door  in  the  rear  end  of  the  car,  through  which  the  passengers  en- 
tered. The  plaintifif  frequently  rode4n  the  cars  running  on  the  defendant's 
line,  and  she  and  tlie  driver  knew  each  other  by  sight.  As  the  car.  stopped  the 
plaintiff  was  on  the  sidewalk,  nearly  opposite.  Her  own  evidence  tended  to 
prove  that  she  gave  a  signal  to  the  driver,  indicating  that  she  desired  to  take 
the  car.  which  he  observed  and  understood,  and  she  then  stepped  from  the 
sidewalk  towards  the  car,  and  that  it  did  not  move  until  she  had  reached  it 
and  placed  her  right  foot  on  the  step,  and  with  her  right  hand  had  taken  hold 
of  the  car.  This  evidence  was  disputed  by  the  driver,  and  also  by  the  driver 
of  another  car,  who  was  in  the  employ  of  the  defendant.  It  was  for  the  jury 
to  say  which  at  these  witnesses  told  the  truth.  Their  conclusion  is  ii|t  with- 
out evidence  to  support  the  plaintiff's  side  of  the  question  in  dispute.  Tiie 
contradicting  witnesses  were  in  the  employ  of  the  defendant  at  the  time  of 
the  accident,  and  to  one  of  them  the  alleged  negligent  act  is  imputed.  If  the 
driver  did  recognize  the  signal  given  by  the  plaintiff,  and  saw  tiiat  she  was 
approaching  the  car  for  the  purpose  of  taking  passage  therein,  and  Tre  held 
the  car  for  her  to  enter  the  same  as  a  passenger,  then  the  instant  she  placed 
her  foot  on  the  steps  she  was  a  passenger,  and  entitled  to  all  the  care  and  pro- 
tection which  the  law  bestows  upon  all  persons  riding  in  street  cars.  The 
signal  amounted  to  an  offer  or  request  on  the  part  of  the  plaintiff  to  ride  in 
tliat  car,  and  its  recognition  by  (he  person  in  charge  of  the  car,  to  an  accept- 
ance of  the  same.  Shear.  &  R.  Neg.  §  282.  In  a  case  where  it  appeared  that 
the  plaintiff  held  up  his  finger  to  the  driver  of  an  omnibus,  who  stopped  to  take 
him  op,  and  just  as  the  plaintiff  was  putting  his  foot  on  the  step  of  the  omni- 
bus the  driver  drove  on,  and  the  plaintiff  fell  on  his  face  to  the  ground  and 
received  injuries,  it  was  held  by  the  court  that  it  was  evidence  to  go  to  the 
jury  in  support  of  the  charge  of  breach  of  duty  by  the  carrier.  Bii^i  v.  Beri' 
netif  8  Car.  &  P.  724.  The  carrier  must  use  great  care,  not  only  in  carrying 
his  passengers,  but  in  all  preliminary  matters,  such  as  tlieir  reception  into  the 
vehicie  provided  for  tl^ir  use.  In  this  state,  carriers  by  street  cars  are  not 
required,  as  matter  of  li»w,  to  provide  a  conductor  to  take  charge  of  the  car 
and  assist  the  passengers  on  and  off  from  the  platform.  The  fact,  however, 
that  there  was  no  person  in  charge  of  the  car,  aside  from  Ae  driver,  may  be 
considered  as  a  circumstance  bearing  on  the  question  of  the* negligence  of  the 
defendant.  The  carrier  must  allow  a  passenger  a  reasonable  time  to  get  on 
and  off  the  car.  and  if,  while  doing  so,  the  car  is  started  suddenly,  and  so  as 
to  produce  a  jerking  motion,  it  is  in  and  of  itself  an  act  of  carelessness.  I 
think,  by  applying  to  the  case  before  us  tlie  well-settled  rule  "that  passenger 
carriers  bind  themselves  to  carry  safely  those  whom  they  take  pto  their 
coaches,  as  far  as  human  caFe  and  foresight  will  go,  that  is,  to  the  utmost  caire 
and  diligence  of  very  cautious  persons  J'  the  charge  of  negligence  on  the 
part  of  the  defendant  was  fully  supported  by  the  evidence.  Maverick  v.  Hail- 
road  Co.,  36  N.  Y.  381. 

For  the  purpose  of  defeating  a  recovery  in  this  action  the  defendant  con- 
tefids  that  the  plaintiff  was  guilty  of  contributory  negligence,  and  for  this 
reason  the  judgment  should  be  reversed.  The  plaintiff  approached  the  car  on 
the  right-hand  side  of  the  same,  as  it  was  faced  to  the  east,  that  being  the  direc- 
tion in  which  the  car  was  moving.  The  ouly  act  on  the  part  of  the  plaintiff 
which  is  claimed  to  be  negligent  is  that  as  she  placed  her  right  foot  on  the 
step  she  at  the  same  time,  with  her  right  hand,  took  hold  of  the  rail  which 
passes  around  the  she^t  or  guard  on  the  rear  part  of  the  platform,  instead  of 
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taking  hold  of  the  guard-rail,  which  is  placed  on  the  body  of  the  ear  and  within 
reiich  as  the  passenger  is  stepping  on  the  platform.    The  plaintiff  admits  that 
she  attempted  to  support  herself  in  the  manner  mentioned,  and  that  while  her 
right  foot  was  on  the  step,  and  her  right  hand  on  the  rod  in  the  rear  part  of 
the  platform,  the  car  started*  and  she  was  thrown  to  the  ground.     Whether 
this  manner  of  supporting  herself  while  ascending  to  the  platform  was  neg- 
ligent or  not,  under  the  circumstances,  I  think,  was  a  proper  question  for  the 
jury.    The  law  does  not  and  cannot  indicate  the  proper  steps  and  movements 
for  a  passenger  to  observe  while  entenng  a  street  car.    In  such  matters  it 
only  lays  down  general  rules,  and  the  facts  of  each  case  must  determine 
whether  they  have  been  observed  or  violated.    In  most  cases  it  becomes  a 
mixed  question  of  law  and  fact.    I  think  it  was  so  in  this  case,  and  it  was 
properly  left  to  the  jury  to  pass  upon  the  question  of  the  plaintiff's  negligence, 
the  rule  of  law  having  been  fully  and  carefully  stated  to  them  by  the  judge. 
The  attempt  made  by  the  plaintiff  to  get  aboard  the  car  was  made  while  it 
was  stationary.    The  evidence  tended  to  prove  that  the  driver  knew  that  she 
was  in  the  act  of  stepping  on  the  platform  when  he  started  the  car,  and  we 
must  assume,  in  view  of  the  instructions  given  to  the  jury,  that  the  jury  so 
found.     The*  plaintiff  had  the  right  to  assume  that  the  car  would  not  start 
until  she  had  gained  the  platform,  at  least,  and,  having  acted  upon  that  as- 
sumption, as  we  may  assume  she  did,  negligence  cannot  be  fairly  imputed  to 
her.    Nichols  v.  Railroad  Co.,  38  N.  Y.  133.     The  only  risk  to  which  the 
plaintiff  was  exposed  in  stepping  onto  the  car  was  the  sudden  starting  of  the 
same  with  a  jerki ng  motion.     Tills  she  had  no  reason  to  apprehend,  as  she  had 
notified  the  driver  of  her  intention  to  take  the  car  and  he  assented  and  im- 
pliedly promised  to  wait  until  she  gained  the  inside  of  the  car.     The  rule  on 
this  subject,  as  stated  in  Sherman  &  Bed  field,  in  their  work  on  negligence,  is 
as  follows:  "A  passenger  ought  not  to  be  deemed  guilty  of  contributory  n^- 
ligence  when  he  takes  only  such  risks  as,  under  the  same  circumstances,  a 
prudent  man  would  take. "     This  proposition  is  supported  by  all  the  authori- 
ties.   See  Filer  v.  Railroad  Co,,  49  N  Y.  47,  Keating  v.  Railroad  Co,,  8 
Lans.  469,  affirmed  in  49  N.  Y.  673;  Totten  v.  Phippa,  62  N.  Y.  354.    In 
the  last  case  cited  the  rule  is  briefly  stated  as  follows:   ''Every  one  must  ex- 
ercise that  care  which  a  prudent  person  would  exercise  under  the  particnhir 
circumstances;  and,  as  a  general  rule,  the  degree  of  care  must  be  in  propor- 
tion to  the  danger."     To  justify  a  nonsuit  on  the  ground  of  the  plaintiff's 
contributory  negligence,  such  negligence  must  appear  so  clearly  that  no  con- 
sideration of  the  evidence  or  the  inferences  from  the  facts  would  have  war- 
ranted a  contrarjf  conclusion.    Stackus  v.  Railroad  Co,,  79  N.  Y.  464.    In 
Fordham  v.  Railroad  Co,,  L.  R.  4  C.  P  619,  the  plaintiff,  while  getting  into 
one  of  the  defendant's  railway  carriages,  having  a  parcel  in  his  right  hand, 
placed  his  left  hand  on  the  back  of  the  open  door,  to  aid  him  in  mounting  the 
step.     Before  he  had  completely  entered  the  carriage  the  guard,  without  pre- 
vious warning,  forcibly  closed  the  door,  and  crushed  the  plaintiff's  hand  be- 
tween the  door  and  the  door-post.    In  an  action  for  the  injury  thus  sustained 
it  was  held  that  the  jury  were  justified  in  finding,  in  favor  of  the  plaintiff, 
that  the  guard  was  guilty  of  negligence,  and  that  there  was  no  evidence  of 
contributory  negligence  on  the  part  of  the  plaintiff.    In  another  case,  Coleman 
V.  Railroad  Co.,  4  Hurl.  &  C.  699,  a  boy  12  years  of  age  had  entered  a  rail- 
way carriage  in  the  night-time,  and  was  about  to  seat  himself,  when  he  placed 
his  fingers  on  a  part  of  the  door.     His  father  was  behind  him,  getting  into  the 
carriage,  when  a  porter  violently  closed  the  door,  which  crushed  the  boy's 
fingers  and  struck  his  father  on  the  back.    It  was  held  in  that  case  that  there 
was  evidence  of  negligence  on  the  part  of  the  porter,  which  was  properly  sub- 
mitted to  the  jury,  and  that  there  was  no  contributory  negligence  on  the  part 
of  the  boy.    It  cannot  be  doubted  that  in  this  case  the  law  required  Uiat  the 
question  of  the  plaintiff's  contributory  negligence  be  submitted  to  the  jury. 
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There  is  no  rule  of  law  making  it  negligencei  per  Be,  for  a  passenger  to  step 
aboard  a  standing  street  car,  when  the  platform  is  unoccupied,  as  in  this 
case,  without  taking  hold  of  the  railings  with  his  hand,  to  guard  against  the 
sudden  movement  of  the  car.  and  particularly  so  when  the  person  in  charge 
of  the  cai'  has  been  noti6ed  that  the  passenger  is  in  the  act  of  entering  the 
car.  The  street  cars  are  intended  for  the  use  of  all  classes  of  people  as  they 
come  and  go  about  their  dally  affairs.  Some  have  packages  in  one  hand,  and 
some  in  both,  and  none  have  reason  to  suppose  that  the  car  will  start  with  a 
sudden  and  dangerous  motion  while  they  are  passing  in. 

The  plaintiff  gave  some  evidence  tending  to  show  that  on  other  days  the 
driver  started  his  car  suddenly  and  drove  rapidly,  and  while  on  duty  used  in- 
toxicating drinks.  Immediately  after  this  evidence  was  given  by  the  witness 
the  court,  on  its  own  motion,  directed  that  all  the  evidence  given  on  this 
point,  to  which  the  defendant's  objection  applied,  be  stricken  from  the  rec- 
ord. After  this  order  no  reference  whatever  was  made  to  this  evidence  dur- 
ing the  trial.  We  think  tlie  error,  if  the  question  objected  to  was  incompe- 
tent, was  cured,  as  the  evidence  was  not,  in  fact,  responsive  to  the  subject- 
matter  of  inquiry  embraced  in  the  question. 

A  medical  witness  was  asked  a  question  l>y  the  plaintiff,  put  in  this  form: 
"Suppose  she  [the  plaintiff]  was  precipitated  from  the  back  part  of  a  car, 
something  like  the  model  here  in  court,  and  her  hand  involuntarily  clung  to 
the  rod  there,  to  such  an  extent  that  she  could  not  open  it,  and  was  contracted, 
what,  in  your  opinion,  produced  that  clinging,  or  what  might  produce  it?" 
The  defendant's  counsel  objected  to  this  question  as  immaterial  and  incom- 
petent, and  not  matter  for  an  expert.  The  objection  was  overruled,  and  the 
defendant  excepted.  Before  the  witness  answered  the  question  he  addressed 
the  counsel  for  the  plaintiff  In  these  words:  "Do  you  mean  what  would  pro- 
duce clinging  to  the  rail?"  The  counsel  replied:  "  Yes ;  the  inability  to  open 
her  hand?"  The  witness  then  answered  in  these  words:  "I  suppose  spas- 
modic contraction  of  the  muscles;  not  being,  perhaps,  fully  under  the  control 
of  the  will,  or,  perhaps,  very  strongly  under  the  control  of  the  will."  And 
the  defendant's  counsel  then  moved  that  the  answer  be  stricken  out,  which 
was  denied,  and  he  again  excepted.  And  the  witness  continued:  "I  could 
conceive  that  a  person  in  a  disturbed  state  of  mind,  in  connection  with  tlie 
excitement,  w)ll  involuntarily  grasp  an  object."  It  is  clear  that  the  answer, 
as  given,  was  in  answer  to  the  question  as  modified  by  the  witness  and  as- 
sented to  by  the  plaintiff's  counsel,  and  we  And  no  ground  of  objection  to  the 
subject-matter  embraced  in  the  question,  nor  does  the  answer  express  any 
opinion  by  the  witness  which  it  was  not  competent  for  an  expert  to  give  in 
answer  to  a  pertinent  inquiry.  We  see  no  merit  in  the  ap])ellant's  fourth 
point,  as  the  witness  did  not  testify  to  any  declaration  maiie  by  the  plaintiff 
to  her  physician,  but  he  simply  stated,  in  reply  to  an  inquiry,  that  she  made  a 
statement  to  him  on  the  occasion  referred  to. 

A  physician  was  called  by  the  plaintiff  and  testified,  as  the  case  states,  as 
to  the  condition  in  which  he  found  the  plaintiff  when  he  visited  her  as  his 
patient.  Several  questions,  and  the  answers  thereto,  are  set  forth  in  the  case, 
in  hoc  verhe;  among  them,  the  following:  "Suppose  it  is  upwards  of  two 
years  since  the  injury,  and  it  is  still  painful  on  using,  what  would  you  say 
as  to  the  probable  duration  of  that  hereafter?"  The  defendant  objected  to 
the  question,  the  same  was  overruled,  and  an  exception  was  taken,  and  the 
witness  answered:  "I  should  say  it  would  continue."  He  was  then  asked: 
"Is  there  a  probability  of  its  leading  to  still  more  serious  results?"  This  was 
also  objected  to,  and  the  witness  answered:  "With  those  conditions,  there  is 
a  probability."  In  support  of  his  exception  the  appellant  relies  upon  the  case 
of  Strohm  v.  Railroad  Co.,  96  N.  Y.  806.  The  rule  of  evidence  affirmed  and 
applied  by  the  facts  of  that  case  has  no  just  application  to  the  one  now  before 
us.    In  this  state  the  rule  is  well  established  that  in  estimating  the  pecuniary 
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loss  in  cases  of  this  character  all  the  consequences  of  the  injury*  future  as 
well  as  the  past,  are  to  be  taken  into  consideration.  Curtis  v.  RaUraad  Co,, 
18 17.  Y.  542.  In  a  recent  case  decided  in  this  court.  Cook  v.  Bailroad  Co., 
and  reported  in  1  N.  Y.  Supp.  711,  the  precise  point  presented  here  was  con- 
sidered, and  it  was  held  that  the  question  and  answer  were  both  competent. 

The  sixth  and  last  point  presented  by  the  appellant's  brief  has  been  fully 
considered,  and  we  fail  to  discover  any  error  in  allowing  the  witness  Coyer 
to  state  the  observations  he  made  on  car  No.  89,  as  the  evidence  tended  to 
prove  that  that  car  was  in  all  material  respects  of  the  same  size  and  propor- 
tions as  car  Ko.  121,  on  which  the  accident  happened.  As  we  have  been  un- 
able to  discover  any  errors  in  the  record,  the  judgment  and  the  order  should 
be  affirmed,  with  costs.    AU  concur. 


FsNNO  et  cU,  V.  Hanman,  Sheriff,  et  al. 
(Supreme  Courts  General  Term,  Fifth  Department,    October,  1888.) 

1.  8A.IiB— FbJlUDULBKT   RBPRBSEHTATIONS— -IirSOLyBXCT—EVIDiniGB. 

That  a  purchaser  of  goods  on  credit  did  not  misapply  the  same  or  the  aYalk,  bat 
continued  his  business  as  usual,  is  evidence  that  he  did  not  porohase  the  goods  with 
intent  to  defraud  the  seller,  and  an  instruction  that  the  jury  may  consider,  as  bear- 
ing on  the  question  of  fraudulent  intent,  whether  or  not  the  purchaser  derived  any 
benefit  to  himself  by  the  purchase,  is  improperly  rofused. 

2.  Appbai^— Review. 

On  appeal  from  an  order  of  the  circuit  court  granting  a  new  trial,  the  general 
term  may  review  exceptions  taken  on  the  trial,  though  a  new  trial  was  granted  on 
the  ground  that  the  verdict  was  against  the  evidence. 

Appeal  from  circuit  court,  Monroe  county. 

Beplevin  by  Isaac  Fenno  and  others  against  John  W.  Hannan,  as  sheriff, 
and  others,  for  a  quantity  of  goods  sold  by  the  plaintiffs,  as  merchants, 
doing  business  in  Boston,  to  Michael  Carroll,  a  merchant  doing  business 
in  Rochester.  The  sale  was  made  in  September,  1886,  and  upon  credit, 
amounting  to  ^2,01 1.  After  the  delivery  of  the  goods,  and  after  part  of  them 
had  been  sold  by  Carroll,  the  balance  of  them  was  levied  upon  by  the  sheriff, 
by  virtue  of  an  execution  in  favor  of  Julius  Wile  and  otliers  against  Carroll. 
The  plaintiffs  claim  that  Carroll  procured  a  credit  for  the  goods  by  making 
false  representations  as  to  his  financial  condition,  with  intent  not  to  pay  for 
the  same,  and  for  that  reason  the  title  never  vested  in  Carroll.  At  the  close 
of  the  plaintiffs^  evidence  the  defendants  moved  for  a  nonsuit,  which  was  de» 
nied,  and  the  defendants  excepted.  Thomas  H.  Groves,  Carroll's  assignee, 
was  made  a  defendant,  but  he  did  not  answer.  On  motion  of  defendants  on 
the  judge's  minutes,  the  verdict  in  plaintiffs'  favor  was  set  aside,  and  new 
trial  granted.    Plaintiffs  appeal. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwioht,  JJ. 

Fanning  <&  Williams,  for  appellants.  James  Breck  PeikUis,  for  re* 
spondents. 

Barker,  P.  J.  It  is  recited  in  the  order  that  a  new  trial  was  granted  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence.  The  learned 
trial  judge  has  not  in  writing  expressed  his  views  of  the  case,  indicating 
wherein  the  evidence  preponderates  in  favor  of  the  defendants'  position, 
that  Carroll  was  not  guilty  of  fraud  in  malting  the  purchase  of  the  goods  in 
question.  Our  examination  of  the  evidence  convinces  us  that  a  case  was 
made  for  the  consideration  of  the  Jury,  and  the  motion  for  a  nonsuit  was 
properly  denied.  If  the  jury  had  placed  full  coniidMice  in  the  statements  of 
the  defendants'  witnesses  they  would  have  been  justified,  and  doubtless 
would  have  rendered  a  verdict  in  the  defendants'  favor.  It  is  a  case  where 
there  is  some  evidence  on  both  sides  of  the  main  issue.  When  such  is  the 
state  of  the  evidence,  it  is  a  general  rule  for  the  jury,  aided  by  proper  in- 
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8tnM9tioo8  from  the  court,  to  determine  which  of  the  witneBses  were  most 
cTodiMe  and  reliable^  and  by  their  verdict  indicate  the  truth  of  the  matter  in 
diapnte.  Upon  the  evidence  as  presented  on  this  trial,  we  think  a  case  was 
made  for  the  consideration  of  the  jury,  and  it  was  for  them  to  determine 
whether  Carroll  purchased  the  goods  with  a  fraudulent  intention  on  his  part 
not  to  pay  for  the  same. 

The  d^endant  the  sheriff,  who  in  this  action  stands  as  the  representative 
of  Wile  and  others,  the  judgment  creditors,  in  meeting  and  seeking  to  over- 
come the  case  made  by  the  plaintiffs,  was  compelled  to  rely  largely  upon  the 
evidence  of  Carroll,  the  judgment  debtor,  who  was  contradicted  in  bis  state- 
ments bearing  on  a  material  question  of  fact  in  dispute,  which  would  natu- 
rally excite  some  suspicion  as  to  his  integrity  in  the  transaction.  The  direct 
evidence,  in  connection  with  the  circumstances  of  the  case,  presented  two 
questions  of  fact,  and  if  eithef  was  well  and  satisfactorily  maintained  by  the 
plaintiffs,  they  were  entitled  to  the  verdict  which  the  jury  rendered  in  their 
favor:  (1)  Did  Carroll,  at  the  time  the  purchase  was  made  by  him,  of  the 
plaintiffs  in  Rochester,  in  May,  1886,  state  to  Mr.  Weeks,  one  of  the  plain- 
tiffs, who  made  the^e,  that  he  did  not  owe  a  dollar,  and  that  he  discounted 
bis  purchases  made  in  the  spring  of  that  year;  and,  if  he  did,  was  the  same 
to  induce  them  to  sell  him  goods  on  credit,  with  the  intent  on  his  part  to  cheat 
and  defraud  them  out  of  their  pay;  and  did  the  plaintiff  rely  upon  such  state- 
ments as  true,  and  were  they  induced  thereby  to  sell  the  bill  of  goods  in  ques- 
tion upon  credit?  (2)  Did  Carroll,  at  the  time  he  made  the  purchase  in  ques- 
tion, know  of  his  insolvency,  and  withhold  from  the  plaintiff  his  real  finan- 
cial condition,  for  the  purpose  of  procuring  a  credit  and  with  the  fraudulent 
intent  and  purpose  on  his  part  not  to  pay  for  the  same?  There  is  some  evi- 
dence in  support  of  both  of  these  propositions.  There  is  direct  and  positive 
evidence  that  Carroll  did  state  to  one  of  the  plaintiffs  in  May,  1886,  that  he 
did  not  owe  a  dollar.  That  statement  was  false.  In  view  of  the  value  of 
his  property,  and  the  limited  amount  of  his  business,  he  was,  in  fact,  largely 
in  debt.  It  appeared  by  the  evidence,  beyond  all  dispute,  that  he  was  in- 
solvent, in  the  commercial  sense  of  that  term,  when  the  goods  in  question 
were  purchased,  and  that  he  did  not  disclose  his  financial  condition  to  the 
plaintiffs.  There  is  some  evidence,  but  not  very  clear  and  decisive  in  its 
character,  that  when  he  made  his  purchases  for  the  autumn  trade  of  1886, 
which  amounted  in  the  agf^regate  to  the  sum  of  i$4,5(X),  including  the  one 
made  of  the  plaintiffs,  that  Wile  &  Co.,  the  judgment  creditors,  to  whom  he 
was  largely  indebted,  and  who  were  his  friends  and  advisers  in  business  af- 
fairs, were  well  informed  as  to  his  financial  condition,  and  were  not  willing 
to  give  him  f uither  credit.  We  deem  it  unnecessary  to  state  the  evidence 
and  circumstances  of  the  case  with  more  particularity,  as  we  find  erroi  in  one 
of  the  rulings  made  on  the  trial,  to  which  an  exception  was  taken,  which  is 
of  such  a  character  as  to  require  a  new  trial.  We  need  not  now  state  the 
rule  adopted  by  this  court  in  granting  new  trials  on  tlie  ground  that  the  ver- 
dict is  against  the  weight  of  evidence,  with  a  view  of  determining  whether 
the  order  appealed  from  should  be  sustained  on  that  ground.  We  may,  how- 
ever, refer  to  the  case  of  Mor99  v.  Sfierrill,  63  Barb.  21,  where  the  question 
is  fully  considered.  All  that  it  is  necessary  for  this  court  to  hold  in  disposing 
of  the  question  presented,  whether  the  verdict  is  against  the  weight  of  evi- 
dence, is  that  on  another  trials  if  the  evidence  turns  out  to  be  the  same, 
the  question  of  fraud  should  be  again  submitted  to  the  jury,  with  proper  in- 
structions. 

The  defendants  asked  the  court  to  instruct  the  jury  that  they  had  the  right 
to  oonsidw,  on  the  question  whether  Carroll  bought  the  goods  with  a  fraudu- 
lent purpose,  the  fact  whether  or  not  he  derived  any  benefit  to  himself  by  the 
purchase.  This  request  was  refused,  and  the  defendants  excepted.  Carroll 
testified  that  after  making  the  purchase  of  the  goods,  in  September,  he*  con- 
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tinued  h\i  business  as  usual,  receiving  and  paying  out  money  on  his  debts, 
until  the  28d  of  November,  when  he  made  an  assignment  of  all  bis  property 
for  the  benefit  of  all  his  creditors,  without  reference  to  any,  except  a  debt  of 
$950*  which  he  owed  his  sister.  It  was  competent  for  the  plaintiffs  to  prove, 
as  they  did  prove  on  the  trial,  as  bearing  on  the  question  of  Carrol Ps  fraudu- 
lent intent,  the  mode  and  manner  in  which  he  conducted  his  business  after 
the  purchases,  and  what  he  did  with  the  avails  derivM  from  the  sales  of  the 
goods  so  purchased  before  the  assignment.  If  it  had  appeared  that  he  had 
secreted  tor  his  own  use  any  portion  of  the  proceeds  of  his  recent  purchases, 
it  would  have  been  strong  evidence  of  a  fraudulent  purpose  on  his  part  not 
to  pay  for  the  goods  purchased  of  the  plaintiffs.  On  the  contrary,  if  he  did 
not  attempt  to  misapply  the  goods,  or  the  avails  of  the  same,  to  any  unlaw- 
ful use  or  purpose,  it  would  be  some  evidence  that  his  failure  in  business 
was  caused  by  some  misfortune,  and  that  his  d'ealings  with  his  creditors  were 
honest  and  honorable.  If  the  jury  believed  that  Carroll  did  not  attempt  to 
derive  any  benefit  to  himself  from  the  transaction  with  the  plaintiffs,  they 
would  have  been  more  reluctant  to  find  him  guilty  of  a  fraudulent  purpose 
in  making  the  purchase  from  the  plaintiffs.  It  appeared  upon  the  trial  that 
the  assignment  had  been  set  aside,  but  at  whose  instigation,  or  in  what  man- 
ner, was  not  disclosed.  That  conveyance  being  out  of  the  way,  the  levy  by 
the  sheriff  covered  all  of  Carroll's  title  and  interest  in  the  property. 

On  this  appeal  this  court  is  authorized  to  examine  the  exceptions  taken  on 
the  trial,  although  it  appears  by  the  order  appealed  from  that  a  nevir  trial  was 
granted  by  the  trial  court  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.    The  order  should  be  affirmed.    All  concur. 


People  t?.  Gillian, 
{Su)yreme  Court,  General  Term,  Fifth  Department.    October,  1888.) 

BliAOKMAIL— InDICTMBNT—PaROL  EvIDBNOB. 

Under  Pen.  Code  N.  Y.  S  558,  imposing  a  punishment  upon  one  who,  with  intent 
to  extort  money,  sends  a  letter  threatening  to  expose  or  impute  to  any  person  anj 
deformity  or  disgrace,  an  indictment  charging  that  defendant,  by  letter,  to  extort 
money,  threatened  to  accuse  one  of  having  sexual  interoourse  with  a  woman  not 
his  wife,  is  sufficient  to  convict,  where  the  letters  asked  a  loan,  stating  that  the  ad- 
dressee could  not  afford  to  refuse,  and  adding,  as  postscript,  that  neither  J.  ''nor  any 
of  the  family  knows  anything  about  this ;  **  parol  evidence  belnff  admissible  to  show 
that  the  letter  made  the  statutory  charge,  as  set  forth  in  the  mdictment,  and  that 
the  addressee  so  understood  it. 

Appeal  from  court  of  sessions,  Niagara  county. 

Defendant  was  indicted  for  the  offense  of  sending  threatening  letters. 
Upon  being  arraigned,  he  demurred  to  the  indictment,  on  the  ground  that  the 
facts  stated  therein  did  not  constitute  a  crime.  The  same  was  overruled,  and 
the  defendant  pleaded  not  guilty,  and  after  the  verdict  was  rendered  moved 
in  arrest  of  judgment,  which  was  denieii,  and  he  was  sentenced  to  imprison- 
ment for  one  year  and  four  months.  Defendant  wrote  and  mailed  to  the  com- 
plainant three  letters,  in  the  assumed  name  of  **  W.  N.  Wilkins,'*  the  first  of 
which  is  as  follows:  "Lockport,  June  2,  1887.  Mr,  Qould — ^Deak  Sir:  I 
am  in  a  tight  place  just  now  for  the  sum  of  one  hundred  dollars  in  cash.  I 
cannot  raise  the  money.  I  have  tried  every  way,  so  I  must  ask  you  to  loan 
me  that  sum  amount  until  fall,  and  then  I  can  pay  you  back,  with  interest. 
You  will  not  refuse  me  this  loan.  You  know  that  you  cannot  afford  to  re- 
fuse me.  When  you  receive  this,  dropa  line  in  the  P.  O.,  stating  when  you 
can  get  the  money.  Next  week  will  do.  Get  large  bills,  and  place  it  in  a 
plain,  white  envelope,  without  registering,  and  it  will  reach  me  all  safe.  I 
do  not  wish  to  reveal  my  identity,  for  reasons,  perhaps,  which  you  can  gueas; 
therefore,  you  may  write  the  following  address  plainly  on  your  letter:  '  W. 
N.  Wilkins,  Jan.,  Lockport,  N.  Y.*    P.  S.  Neither  old  John,  nor  any  of  the 
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family,  knows  anything  about  this.  This  is  straight  goods,  and  your  money 
will  he  returned  in  the  fall,  with  interest.  (Confidential.)  [Signed]  Con- 
fidential.'* The  other  letters  were  dated  ^respectively  June  14th,  and  Octo- 
ber 26th,  in  the  last  of  which  there  is  this  clause:  "Therefore  it  is  with  re- 
luctance that  I  am  compelled  to  ask  you  again  for  the  loan  of  one  hundred 
dollars,  for  an  indefinite  length  of  time,  to  be  paid  as  soon  as  possible."  The 
other  portions  of  these  letters  do  not  bear  upon  the  point  considered  in  the 
opinion.  The  indictment  charged  that  in  and  by  the  letters  he  threat^^ned  to 
accuse  Grould  of  having  had  sexual  intercourse  with  a  woman  not  his  wife, 
with  intent,  by  means  thereof,  to  extort  from  him  the  sum  of  #100.  From 
judgtnent  on  the  verdict  defendant  appeals. 

Argued  before  Babkbb,  P.  J.,  and  Haioht,  Bbadlet,  and  Dwight,  JJ. 

Richwd  Crowley,  for  appellant.     D.  E.  Brcng^  Dist.  Atty.,  for  the  People. 

Babkeb,  p.  J.  This  indictment  is  for  attempting  to  extort  money  by  the 
threat  of  charging  the  complainant,  a  married  man,  with  living  an  adulterous 
life  with  a  oeitain  woman,  whose  name  is  mentioned  in  the  indictment.  The 
prosecution  is  founded  on  section  558  of  the  Penal  Code,  which  declares  that 
'*a  person  who,  knowing  the  contents  thereof,  and  with  intent  by  means 
thereof  to  extort  or  gain  any  money,  *  ♦  ♦  sends  or  delivers  ♦  *  ♦ 
any  letter  or  writing  threatening  to  expose  or  impute  to  any  person  any  deform* 
ity  or  disgrace,  iStpumshable  by  imprisonment  for  not  more  than  five  years." 
The  app^  book  contains  nothing  but  the  judgment  roll,  and  we  are  unad- 
vised as  to  the  nature  and  character  of  the  proofs  presented  on  the  trial,  and 
we  mast  assume  that  the  evidence  was  sufllcient  to  sustain  every  material 
averment  in  the  indictment.  We  are,  therefore,  on  this  appeal,  limited  to 
the  examination  of  the  single  legal  proposition  presented  by  the  demurrer,  and 
renewed  on  the  motion  in  arrest  of  judgment*  which  is:  Do  the  facts  stated 
in  the  indictment  constitute  an  indictable  offense?  The  learned  counsel  for 
the  defendant  makes  the  point  that  it  should  appear  on  the  face  of  the  letter 
or  writing  on  which  the  prosecution  is  founded  that  the  writer  threatened  to 
do  one  of  the  four  things  mentioned  in  the  statute,  and  the  character  of  the 
threat  should  be  set  out  in  the  indictment;  that  in  this  case  it  does  not  ap- 
pe»ir  on  the  face  of  either  of  the  letters  tliat  the  defendant  made  ttie  threat 
that,  if  the  complainant  refused  to  make  the  loan  of  money  as  requested,  he 
would  charge  him  with  having  committed  adultery  with  the  woman  named 
in  the  indictment,  or  with  any  other  person.  It  must  be  admitted  that,  if  the 
defendant  had  it  in  his  mind,  when  he  prepared  and  mailed  the  first  letter,  to 
make  the  accusation  mentioned  in  the  indictment,  it  is  not  clearly  disclosed 
on  the  face  of  the  letter,  and  the  jury,  on  a  mere  perusal  of  the  same,  would 
not  be  permitted  to  find  that  the  charge  in  the  indictment  was  true.  The 
rule,  undoubtedly,  is  that  a  threat  of  the  character  mentioned  in  the  statute 
must  be  made  in  the  letter  or  writing  delivered  to  the  complainant,  and,  if 
this  is  not  made  to  appear  to  the  satisfaction  of  the  jury,  the  prosecution  must 
fail.  But,  as  we  understand  the  rule,  parol  proof  may  be  introduced  by  the 
people  for  the  purpose  of  showing  that,  by  the  use  of  the  language,  figures, 
and  phrases  employed  by  the  writer,  he  threatened  to  make  the  charge  as  set 
forth  in  the  indictment,  and  that  the  person  to  whom  it  was  addressoi  so  un- 
derstood its  meaning.  If  such  is  not  the  rule,  much  of  the  wrong  and  mis- 
chief intended  to  be  reached  by  the  statute  would  escape  punishment.  A  per- 
son, by  the  use  of  a  phrase  or  word,  or  by  referring  to  some  prior  circumstance 
well  known  to  both  parties,  might  convey  to  the  mind  of  the  person  addressed 
the  understanding  that,  if  the  thing  requested  or  demanded  was  not  done,  the 
writer  would  accuse  him  of  some  criminal  offense  or  violation  of  the  moral 
laws  of  the  community  where  he  resided,  which  would  bring  him  into  con- 
tempt and  disgrace.  The  gist  of  the  offense  is  the  attempt  to  extort  money 
by  a  malicious  threat  to  accuse  of  some  crime.    The  words  used  do  not  con- 
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stitute  the  offense,  without  the  accompaDjing  intent  to  extort.  Com.  ▼. 
Moulton,  108  Mass.  807.  The  threat  as  made  need  not  contain  a  full  descrip- 
tion of  the  offense  as  charged  in  the  indictment.  It  is  sufficient  if  the  lan- 
guage used  in  the  writing,  in  connection  with  what  preceded  and  what  fol- 
lows between  the  parties,  imported  a  threat  to  charge  the  crime  alleged,  and 
was  so  understood  by  the  parties.  Com,  ▼.  Baeorif  185  Mass.  521;  Com.  t. 
aconnelh  12  Allen,  451.  In  the  case  of  People  v.  Thompson,  97  N.  Y.  313, 
the  court,  in  spealcing  on  this  question,  said:  "No  precise  words  are  needed 
to  convey  a  threat.  It  may  be  done  by  innuendo  or  suggestion.  To  ascer- 
tain whether  tlie  letter  conveys  a  threat,  all  its  language,  together  with  the 
circumstances  under  which  it  was  written  and  the  relations  between  the 
parties,  may  be  considered;  and,  if  it  can  be  found  that  the  proper  and  nat- 
ural effect  of  the  letter  is  to  convey  a  threat,  tlien  the  mere  form  of  words  is 
unimportant."  Archb.  Crim.  PI.  c.  608,  in  giving  the  rule  as  to  the  admissi- 
biiity^of  parol  evidence  to  explain  the  meaning  of  the  written  language  used, 
states,  where  it  is  doubtful  from  the  letter  what  charge  was  intended,  parol 
evidence  may  be  admitted  to  explain  it.  Rex  v.  Tucker^  1  Moody,  Or.  Gas. 
184.  The  surrounding  circumstances  may  be  such  that  the  jury  would  readily 
believe  that  the  purport  and  natural  effect  of  the  letter  was  to  convey  a  threat 
of  the  nature  and  character  set  out  in  the  indictment.  That  the  letter  was 
intended  to  convey  a  threat  of  some  kind  is  manifest  on  the  fiice  of  it,  and  tiie 
nature  and  character  of  the  same  is  evidently  disclosed  in  the  postscript.  We 
are  to  assume  that  the  parol  evidence  produced  on  the  trial  jasti6ed  the  Jury 
in  reaching  the  conclusion  that  all  the  material  averments  in  the  indictment 
were  true,  and  that  the  threat  was  to  make  a  charge  of  the  import  stated  in 
the  indictment,  and  by  means  of  the  same  to  extort  the  sum  of  money  de- 
manded. The  Judgment  should  be  affirmed,  and  the  proceedings  remitted  to 
the  court  of  sessions  in  and  for  Niagara  county.    All  concur. 


In  re  New  York,  L.  &  W.  Ry.  Co. 
(iSupreme  Court,  Oenerca  Term^  Fiifth  Department.    October  10, 1888.) 

Eminbnt  Domaik— Gohpbnsation— EVIDBNCa. 

GommisBioners,  appointed  to  determine  the  oompensation  for  land  taken  for  t 
railroad,  should  not  consider,  in  mitigation  of  damages,  a  voluntary  offer  by  the 
railroad  company  of  a  strip  of  land  whicli,  if  accepted,  might  tend  to  counteract  an 
inconvenience  otherwise  resulting  and  proper  f or  oonsideratiOB  in  eetimating  dam- 
ages.!   DwioHT,  J.,  dissenting. 

Appeal  from  the  appraisal  and  report  of  commissioners  appointed  to  ascer- 
tain and  determine  the  compensation  to  which  the  respondent,  Catherine  Mil- 
ler, was  entitled  for  her  interest  in  land  sought  to  be  taken  by  the  New  York, 
Lackawanna  &  Western  Railway  Company,  appellant. 

Before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwioht,  JJ. 

John  Q.  Millbum,  for  appellant.    H.  C.  Day,  for  respondent. 

Bradley,  J.  The  land  of  the  respondent  is  situated  in  the  county  of  Erie^ 
and  about  2^  miles  from  the  corporate  limits  of  the  city  of  Buffalo,  is  upwards 
of  80  feet  in  width  upon  the  highway,  and  extends  back  south  a  sufficient  dis- 
tance, including  that  occupied  by  the  railroad  crossing  it,  to  contain  about  10 
acres,  and,  exclusive  of  that  so  occupied,  contains  nearly  9  acres.  The  land 
has  been,  and  so  far  as  appears  still  is,  used  for  farming  purposes.  The  line 
described  for  the  petitioner's  road  ran  through  this  land  easterly  and  westerly; 
and  the  respondent  conveyed  to  the  company,  for  the  purposes  of  its  road,  a 

1  As  to  what  may  be  considered  in  awarding  damages  for  land  taken  for  a  railroad, 
see  Esch  v.  Railway  Co.,  (Wis.)  89  N.  W.  Rep.  129,  and  note;  Quigley  v.  RaOroad  Co., 
(Pa.)  15  Atl.  Rep.  478;  In  re  Rugheimer,  86  Fed.  Rep.  — ,  and  note. 
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strip,  having  such  line  for  its  center,  six  rods  in  width,  resenring  for  her  ase 
a  grade  crossing,  which  the  railway  codipany  undertook  to  make  and  main- 
tain. The  railroad  was  constructed,  and  the  crossing  provided.  This  pro- 
ceeding  was  instituted,  as  appears  by  the  petition,  to  extinguish  such  ease- 
ment of  the  respondent,  for  the  alleged  reason  that  the  company  required  the 
land  so  conveyed,  and  embracing  that  within  the  location  of  such  easement, 
for  "warehouses  and  trestles,  and  facilities  for  the  handling  and  storage  of 
coal  and  other  freight,  and  their  transfer  from  car  to  car,  and  for  its  other 
lawful  purposes.*'  Upon  appeal  from  the  order  of  the  special  term  appoint- 
ing commissioners,  such  order  was,  with  some  modification,  affirmed;  upon 
the  assumption  that,  by  the  extinguishment  of  the  easement  so  provided,  it 
was  not  designed  to  deny  to  the  respondent  the  right  and  means  of  a  farm- 
crossing  over  the  land  so  conveyed.  44  Hun,  194.  The  quantity  of  her  land 
north  of  the  railroad,  and  fronting  on  the  highway,  is  two  and  sixty-nine  one- 
hundi-edths  acres,  and  her  buildings  are  upon  it.  South  of  such  railroad,  and 
of  the  land  taken  by  the  Erie  &  Lehigh  Valley  Railroad  Companies,  the  quantity 
of  her  land  is  six  and  seventeen  one-hundredths  acres,  making,  together,  eight 
and  eighty-six  one-hundre^f  hs  acres  retained  by  the  respondent  in  her  farm. 
The  company  does  not  by  this  proceeding  seek  or  propose  to  take  any  additional 
land  for  its  structures,  but  its  apparent  purpose  is  to  erect  them  upon  the  strip 
so  conveyed  to  it,  and  upon  which  the  railroad  was  constructed.  The  com- 
missioners awarded  to  her  9900;  and  in  their  report  say  that  in  making  such 
award  they  "regarded  said  Catherine  Miller  as  having  a  right  to  a  grade  cross- 
ing from  the  northerly  line  to  the  southerly  line  of  land  deeded  by  her  to  the 
petitioner."  No  evidence  appears  to  have  been  taken  by  the  commissioners, 
other  than  such  as  they  may  have  obtained  by  a  personal  view  of  the  premises, 
of  the  damages  she  would  suffer  upon  the  assumption  that  a  crossing  over  the 
land  would  be  substituted  for  the  one  extinguished.  The  evidence  of  the  wit- 
nesses produced  at  the  hearing  related  solely  to  the  value  of  the  respondent's 
land ;  and  to  the  value  of  that  portion  of  it  south  of  the  railroad,  in  tlie  event 
that  the  means  of  crossing  to  and  from  it  over  the  land  so  oonveyed  are  cut 
off  and  denied  to  her.  It  is  difficult  to  see  how  the  amount  of  the  award  was 
arrived  at  upon  the  assumption  that  tlte  land-owner  whs  to  have  a  crossing 
over  such  railroad  land  for  her  use.  The  consequences  to  her  property  by  the 
construction  and  operation  of  the  railroad,  or  in  the  erection  of  structures  for 
its  purposes  upon  the  land  conveyed  to  the  company,  were  not  the  subject  of 
consideration  in  this  proceeding;  as  they  were  disposed  of  or  covered  by  the 
sale  and  conveyance  of  the  land  by  the  respondent  to  the  company  for  the  pur- 
poses of  the  railroad,  subject  only  to  the  right  of  a  grade  crossing.  Assum- 
ing that  the  commissioners  had  in  view  a  crossing  to  be  provided  for  her  over 
the  lands  in  making  the  award,  it  does  not  appear  by  any  evidence,  and  is  not 
represented  by  their  report,  how  or  to  what  extent  it  would  be  less  useful  or 
convenient  for  her  than  the  one  extinguished;  and  upon  that  assumption  we 
fail  to  find  in  the  papers  before  us  any  satisfactory  support  for  the  award. 

There  was  some  evidence  tending  to  prove  that,  in  view  of  the  extinguish- 
ment of  the  easement  in  question,  the  respondent's  land  south  of  the  railroads 
would  have  a  greater  value  if  it  abutted  on  the  street  south  of  it,  than  it 
would  have  if  shut  off  from  it,  as  it  was,  by  a  narrow  strip  of  land  between 
the  south  line  of  her  lot  and  the  street.  The  counsel  for  the  petitioner  offered 
to  show  that  he  was  the  owner  of  that  strip  of  land,  and  was  then  ready  and 
o^ered  to  deliver  to  the  respondent  a  deed  already  executed,  conveying  it  to 
her.  without  the  payment  by  her  of  any  consideration,  and  offered  such  deed 
in  evidence.  To  this  evidence  the  respondent's  counsel  objected.  It  was  ex- 
cluded, and  exception  taken.  The  evidence  was  offered  to  prove  that  she 
then  had  the  opportunity  to  connect  the  south  end  of  her  land  with  a  street, 
in  that  manner  to  enhance  its  value,  and  thus  tend  to  diminish  the  damages 
she  would  suffer  by  cutting  off  partiaUy  or  wholly  her  means  of  passage  across 
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the  railroad  from  the  northern  to  the  southern  portion  of  her  land;  and  it  can- 
not be  said  that  such  may  not  have  been  the  effect,  founded  upon  the  esti- 
mated value  of  her  property.    With  a  view  to  the  question  of  compensation, 
it  was  proper  to  show  the  existing  or  available  facilities  of  going  upon  the 
land  for  the  purposes  of  its  use,  and  the  value  remaining  of  the  premises  after 
the  extinguishment  of  the  particular  easement.    But  the  adoption  of  the  prop- 
osition in  question  would  seem  to  lead  to  the  conclusion  that  in  a  proceeding 
to  condemn  land,  and  upon  the  subject  of  compensation,  such  means  as  the 
petitioner  should  enable  the  land-owner  to  accept,  as  might  enhance  the  value 
of  the  portion  not  taken  of  any  parcel  of  land,  would  become  the  subject  of 
consideration  for  the  commissioners;  and  such  means  might  be  produced  by  a 
variety  of  supposable  causes.    The  prevailing  theory  upon  wliich  compensation 
in  such  cases  is  estimated  has  reference  to  the  condition  in  which  the  remain- 
ing property  of  the  land-owner  will  be  left,  and  how  it  will  be  affected  by  the 
appropriation  of  the  portion  taken  for  the  public  uses  in  view.     This  involves 
tlie  consideration  of  the  impairment  of  the  conveniences  and  facilities  relating 
to  its  legitimate  use,  as  well  as  the  depreciation  in  value  occasioned  by  the 
severance  fiom  it  of  that  taken.    In  this  case  the  inquiry  related  to  the  con- 
sequences of  denying  to  the  respondent  the  easement  which  had  been  provided 
for  her  passage  from  one  portion  to  the  other  of  her  land.    It  was  competent  to 
show  the  means  she  would  have  to  reach  the  southern  portion  of  the  lot,  and 
that  she  could  do  so  by  going  the  distance  of  one  and  three-fourths  miles;  and 
although  it  may  have  been  a  gracious  acton  the  part  of  the  petitioaer  to  offer 
her  a  way  from  the  street  on  to  her  lot  at  that  end  of  it,  by  the  conveyance  to 
her  of  the  intervening  land,  she  was  not  required  to  accept  it,  nor  is  it  seen 
how,  on  her  refusal  to  do  so,  that  fact  was  legitimately  available  as  evidence  in 
reduction  of  compensation.    The  consideration  by  the  commissioners  ot  such 
means  for  that  purpose  is  not  within  tlie  contemplation  of  the  statute.    Hill 
V.  Railroad  Co,,  5  Denio,  206,  affirmed  7  N  Y  152;  In  re  Railroad  Co.,  28 
Hun,  426.    To  hold  to  the  contrary  would  be  the  assertion  of  a  rule  not  en- 
titled to  support  as  a  pi^cedent,  as  it  would  be  the, recognition  of  the  right  to 
urge  in  mitigation  of  damages  in  such  cases  whatever  the  land*owner  may 
have  had  the  opportunity  to  accept,  which  miglit  be  construed  as  a  benefit  to 
him  in  tlie  value  or  use  of  his  land  not  taken.    It  is  not  for  the  court  to  de- 
termine whether  the  respondent  ought  or  not  to  have  accepted  the  proposition 
made  to  her  on  the  hearing.    It  was  her  right  to  decline  to  become  the  owner 
of  the  strip  of  land,  and  to  refuse  to  have  her  land  extended  to  the  street.   The 
motives  of  persons,  indue  exercise  of  their  clear,  lawful  rights,  are  not  usually 
the  legitimate  subject  of  criticism  in  iegal  proceedings.     We  hav^  examined 
the  other  exceptions  to  the  rejection  of  evidence,  and  think  there  was  no  er- 
ror in  that  respect  to  the  prejudice  of  the  petitioner.    It  may  be  observed  that 
the  rule  relating  to  the  trial  of  actions  at  law  is  not  in  its  strictness  applicable 
to  proceedings  of  this  character.    Upon  the  assumption  that  the  respondent 
is  denied  the  right  to  a  crossing  over  the  railroad,  the  amount  awaixied  as 
compensation  has  the  support  of  evidence;  and. in  that  view  it  cannot  prop> 
erly  be  determined  excessive.    In  re  Railway  Co.,  27  Hun.  116.    The  ap- 
praisal and  report  should  be  reversed,  and  a  new  appraisal  had,  unless  the  re- 
spondent elect  to  release  her  right  or  claim  to  a  crossing  over  the  land  of  the 
petitioner;  and  in  that  event  the  appraisal  and  report  should  be  affirmed, 
without  costs  of  this  appeal  to  either  party. 

Bauksu.  p.  J.,  and  Haiqht,  J.»  concur.    Dwxght,  J.,  dissents. 
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Ghaffby  v.  Equitablb  Reservb  Fund  Lifb  Ass'n. 
(SuperU/r  Court  of  New  York  City,  General  Term,    October  29, 1888.) 
IK0UBANCE— Mutual  Bbnefit  Insurance— Action  on  Cetipicatb^Right  to  Examihs 
Witness  bbfobe  Trial. 

In  an  action  by  the  beneficiary  on  a  certificate  issued  by  a  reserve  fund  life  aaso- 
eiation,  whereby  it  agrees  to  pay  a  certain  sum  on  the  death  of  assured,  from  the 
death  fund,  or  from  moneys  to  be  realized  by  assessment  to  be  made  as  therein  pro- 
vided, plaintiff  is  entitled  to  show  that  the  death  fund  amounted  to  the  sum  itfrised 
to  be  paid,  or,  if  it  did  not,  what  amount  an  assessment  would  realise,  and  may 
have  an  order  for  the  examination  of  an  officer  of  the  association  before  the  trial,  to 
ascertain  whether  he  can  testify  to  those  facts. 

Appeal  from  special  term. 

Action  by  Mary  E.  Ctaaffey  against  the  Equitable  Reserre  Fond  Life  As- 
Bociation.  Order  vacating  an  order  for  the  examination  of  an  officer  of  de> 
fendant  as  a  witness  before  trial;  whereupon  plaintiff  appeals. 

Argued  before  Sedgwick,  G.  J.,  and  Tbuax  and  Inorahah,  JJ. 

Wm.  H.  AmouXf  for  appellant.    Me  Adam  i&  Me  Adam,  for  respondent. 

Per  Curiam.  This  action  is  brought  on  a  certificate  or  agreement  issued 
by  the  defendant,  whereby  it  agreed  to  pay  to  the  plaintiff,  within  90  days 
after  the  receipt  of  proof  of  death  of  Edward  L.  Chaffey,  the  sum  of  $10,000 
from  the  death  fund  (thereafter  defined)  of  the  association  at  the  time  of  such 
death*  or  from  moneys  that  shall  be  realized  by  assessment,  to  be  made  as 
thereinafter  provided.  The'answer  alleges  that  at  the  time  of  the  death  of 
the  said  Edw^ard  L.  Cliafley  there  was  no  money  in  the  death  fund  applicable 
to  the  payment  of  the  said  claim,  and  that  an  assessment  was  made  as  pro- 
vided in  the  certificate,  which  realized  the  sum  of  $3,893.90.  It  is  evident 
that  before  the  plaintiff  can  recover  she  must  prove  that  the  death  fund 
amounted  to  $10,000,  or,  if  it  did  not  amount  to  that  sum,  what  amount  an 
assessment  would  realize,  and  that  such  evidence  must  be  obtained  from  the 
officers  and  books  of  the  defendant.  From  the  nature  of  the  case  the  plaintiff 
lias  not  the  information  necessary  to  enable  her  to  testify  in  relation  to  those 
facts,  and  it  does  not  appear  that  there  Is  any  source  from  which  the  testi- 
mony could  be  obtained  except  from  an  exifmination  of  the  ofilcers  and  books 
of  the  defendant;  and,  as  before  stated,  the  testimony  is  inateilal  to  sustain 
plaintiff's  cause  of  action.  Nor  should  the  plaintiff  be  compelled  to  wait  un- 
til the  trial,  and  then  depend  upon  a  9ubpcma  duces  tecum.  It  is  not  certain 
that  the  secretary  is  the  officer  who  has  the  necessary  information,  and  the 
plaintiff  should  not  be  exposed  to  the  risk  of  the  failure  of  the  officer  subpoe- 
naed to  be  able  to  testify.  ^Ye  do  not  wish  to  be  understood  as  deciding  that 
plaintiff  is  to  have  under  this  order  a  discovery  or  inspection  of  the  books  of 
the  defendant.  The  books  may  be  required  to  be  produced  as  an  incident  to 
tlie  examination  of  the  witnesses,  (Levey  v.  Railroad  Co.,  58  N.  Y.  Super.  Ot. 
267,)  so  as  to  make  his  examination  effective.  Plaintiff  is  entitled  to  such  an 
examination,  but  not  to  a  discoverer  or  inspection  of  books  and  papers.  We 
think  the  order  vacating  the  order  for  the  examination  should  be  reversed, 
with  costs  and  disbursements,  and  the  motion  to  vacate  denied,  with  $10 
costs* 


Baldwin  v  New  York  Cent.  &  H.  R.  R.  Co. 
{Superior  Court  of  New  York  City,  Oeneral  Term.    October  36, 1888.) 
Bklbass  autd  Discharob— Personal  Injtribs^Effect  of  Recbift. 

Receipt  of  a  release  from  all  causes  of  action  by  a  railroad  company,  from  a  per- 
son claiming  to  have  been  injured  on  one  of  its  cars,  is  no  admission  oi  liability. 

Appeal  from  jury  term ;  John  J  Friedman*  Judge. 
v.2N.Y.s.no.l6— 31 
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Action  by  Charlotte  A.  Baldwin  against  the  New  York  Central  &  Hudson 
Biver  Railroad  Company  for  personal  injuries.  Complaint  dismissed,  and 
plaintiff  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Ingraham,  J. 

Samuel  H,  Randall,  for  appellant.    Henry  H.  Anderson,  for  respondent. 

Per  Curiam.  The  action  was  for  damages  for  alleged  negligence  of  the 
servants  of  defendant  in  managing  a  horse  cur  which  tlie  complaint  alleged 
was  owned  and  operated  by  defendant.  The  only  proof  given  by  plaintiff  to 
show  that  the  defendant  was  responsible  for  the  negligence  of  the  person  driv- 
ing the  car  in  question  was  a  release  which  the  defendant  received  from  the 
plaintiff  from  all  causes  of  action  which  she  might  have  against  it.  This  re- 
lease was  not  an  admission  of  liability.  At  the  mOHt,  it  was  an  admission  tliat 
the  plaintiff  had  made  a  claim  that  the  defendant  was  liable.  In  the  couroe 
of  plaintiff's  case  it  was  shown  that  the  def^dant  was  not  the  owner  of,  or 
in  occupation  or  management  of,  the  car  in  question.  On  the  argument  of 
the  appeal  it  was  claimed  that  the  answer  did  not  put  in  issue  the  averment 
of  the  complaint  on  this  point.  It  appears,  by  tiie  case,  that  the  plaintiff  did 
not  take  such  a  position  upon  the  trial,  and  presented  to  the  court  a  claim 
ba^eil  upon  the  testimony  produced  by  her.  The  court,  on  appe^il,  can  only 
examine  the  action  of  the  court  below  upon  the  matter  actually  presented  upon 
the  trial.    Judgment  affirmed,  with  coiits. 


Neer  o.  Oaklbt  et  al. 

{City  Court  of  Brooklyn,  General  Term.    October  23, 1888.) 

1.  Partnership— Firm  akd  pRtVATE  Indebtedness— Fraudulent  Convetancbs. 

la  an  action  involving  the  validity  of  a  mortgage  of  partnership  property,  ex» 
eouted  by  a  member  of  the  firm  in  the  firm  name,  and  at  once  asaignea  to  hia  wifoi 
who  was  the  real  creditor,  where  the  testimony  of  the  executing  partner  and  th» 
assignee  tends  to  show  that  the  loan  for  which  the  mortgage  was  given  was  made 
lor  we  benefit  of  the  firm,  and  not  for  the  individual  benefit  of  the  ezeoating  part- 
ner, as  against  the  other  partaier's  denial  of  any  knowledge  of  each  indebtedneaai 
the  question  of  the  firm  indebtedness  is  property  submitted  to  the  juiy. 

%.  Samb— Evidence— Admissibility. 

Where  a  mortgpage  of  firm  property  is  made  by  one  of  the  partners  in  the  Ann 
name,  and  is  immediately  assigned  by  the  mortgagee  to  the  wife  of  the  partner  ex- 
ecuting the  mortgage,  evidence  is  admissible  to  show  that  the  mortgage  was  made 
to  secure  a  firm  debt  to  the  assignee,  instead  of  the  mortgagee. 

8.  Same— AuTHOBiTT  of  PARTNaa^MoRTOAass. 

One  partner  can  in  the  firm  name  execute  a  mortgage  of  the  firm  property,  to  se- 
cure a  firm  debt,  without  consulting  his  partner.  > 

Appeal  from  trial  term;  N.  H.  Cj.£MENT,  Judge. 

This  is  an  action  brought  by  Fanny  0.  Neer  against  Charles  B.  Farley, 
sheriff  of  King^s  county,  for  the  seizure  and  sale  of  certain  personal  propertyi 
consisting  of  livery  stock,  on  execution  issued  on  a  judgment  in  favor  of 
Oakley  &  Smith,  and  against  Curtis  &,  Neer,  a  cop<u'tnership  composed  of  Jo- 
seph Curtis  and  Milton  M.  Keer,  husband  of  the  plain tiif.  By  order  of  ooart, 
Whitson  Oakley  and  George  W.  Oakley,  indemnitors,  were  afterwards  sub- 
stituted defendants  in  place  of  the  siieriff.  Plaintiff  claims  the  property  as 
assignee  of  a  mortgage  executed  to  one  Van  Pelt  Palmer  in  the  firm  name  of 
Curtis  &  Neer.  "  per  Milton  M.  Neer. "    The  defendants  contend  that  the  mort- 

>A  partner  has  authority  to  mortgage  the  chattels  of  the  partnership,  to  secure  the 
payment  of  partnership  debts,  without  the  knowledge  or  consent  of  his  copartners, 
Hembree  v.  Blackburn,  (Or.)  19  Pao.  Kep.  73;  or  to  give  a  sealed  power  of  attorney  to 
confess  judgment,  in  the  firm  name,  where  a  seal  is  not  necessary  to  such  instrument, 
Alexanaer  v.  Alexander,  (Va.)  7  B.  E.  Rep.  335.  Respecting  the  power  of  a  partner  to 
bind  the  firm,  in  general,  see  note  to  Alexander  v.  Alexander,  supra;  Van  Winkle  t. 
Wilkins,  (Ga.)  7  S.  E.  Rep.  644,  and  note. 
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gage  was  executed  in  fraud  of  creditors,  and  that  it  whs  therefore  void  as  to 
them.  It  appears  tiiat,  in  1888  or  1885,  Joseph  Curtis  and  Milton  M.  Keer 
entered  into  a  copartnership  for  the  purpose  of  buying  and  selling  horses. 
Their  united  capital  amounted  to  but  $40,  with  which  they  bought  their  first 
hoi-se.  Tliey  afterwards  procured  credit  with  Oakiey  &  Smith,  from  whom 
a  large  number  of  horses  was  purchased,  which  were  piud  for  from  time  to 
time,  as  money  could  be  procured  for  that  purpose.  Milton  Neer  testides  that 
when  the  firm  commenced  business  he  was  otherwise  engaged  at  1^12  per  week. 
In  consideration  of  his  giving  up  his  employment,  and  giving  his  personal  at- 
tention to  the  business  of  the  firm,  it  was  agreed  that  he  should  draw  out 
from  the  concern  912  per  week  as  salary;  Curtis  being  a  drummer  for  a 
cracker-bouse,  and  not  being  able  to  give  any  time  to  the  business.  There 
were  no  articles  of  copartnership,  but  it  was  expected  each  would  contribute 
his  share,  when  necessary,  in  order  to  meet  payments.  jS^eer  testifles  that  on 
several  occa9ions,  when  it  was  necessary  for  the  firm  to  have  money  to  defray 
expenses  or  make  payments  on  horses  or  other  stock,  with  the  knowledge  and 
consent  of  Curtis,  he  borrowed  money  from  his  wife,  wluch  money  was  all 
used  for  the  benefit  of  the  firm:  that  he  borrowed  it  on  tlie  credit  of  the  firm, 
and  not  on  his  personal  credit;  that  he  borrowed  it  with  the  understanding 
and  intent  that  it  should  be  a  firm,  and  not  a  personal,  debt.  The  money  ob- 
tained from  his  wife  was  her  own  money,  earned  by  her  in  the  millinery  busi- 
ness, and  in  keeping  boarders.  A  portion  of  it  was  also  obtained  from  her 
mother  and  from  her  father's  estate.  With  the  understanding  that  a  mort- 
gage by  the  firm  of  which  he  whs  a  member  could  not  be  made  directly  to  his 
wife,  it  was,  by  advice  of  counsel,  made  to  Palmer,  and  at  once  assigned  to 
the  plalntiflF.  He  further  testifies  that,  though  Oakley  &  Smith  luid  pressed 
for  payment  of  a  large  claim,  tlie  mortgage  was  made  only  for  the  purpose  of 
securing  a  debt  of  the  firm  to  his  wife,  and  without  any  intent  to  save  any- 
thing for  himself  as  against  bis  other  creditors.  The  plaintiff  testified  that 
in  taking  the  mortgage  she  had  no  intent  to  defraud  creditors,  but  only  de- 
sired to  secure  what  the  firm  owed  her;  that  tiie  money  was  not  loaned  to  her 
husband  to  help  make  up  his  share  of  the  capital,  but  for  the  purpose  of  pay- 
ing the  debts  of  the  firm.  As  to  the  sources  from  which  she  derived  the 
money,  her  testimony  corroborates  her  husband^s.  Joseph  Curtis  testified 
that  it  was  understood  between  him  and  Neer  that  eacli  should  put  in  an  equal 
amount  of  capital,  and  that  they  always  endeavored  to  do  so;  that  he  never 
knew  of  any  indebtedness  whatever  to  Mrs.  Neer,  nor  where  Milton  Neer  ob- 
tained the  money  supplied  by  him;  that  Neer  put  into  the  concern  only  about 
$350>  while  his  contributions  amounted  to  about  $3,000.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  the  amount  of  her  debt«  and  the  court  overruling 
a  motion  for  a  new  trial,  defendant?  appeal,  assigning  as  error  tlie  submission 
of  the  question  of  the  firm's  indebtedness  to  plaintiff  by  reason  of  insufficiency 
of  evidence;  the  admission  of  evidence  to  show  that  the  mortgage  was  made 
to  secure  an  indebtedness  to  plaintiff  instead  of  Palmer,  and  contending  that 
Keer  could  not,  under  the  circumstances  of  the  ease,  make  a  mortgage  of  part- 
nership property,  in  the  firm  name,  which  would  be  valid  as  against  his  co- 
partner or  the  creditors  of  the  firm. 

Argued  before  Van  Wyck  and  Osborne,  JJ. 

Be^.  Q.  Hitohings,  for  appellants.    Zimmerman  ct*  JacobSt  for  respondent. 

Yan  Wtok,  J.  This  action  involved  the  validity  of  a  chattel  mortgage 
made  by  Curtis  &  Neer,  per  Milton  M.  Neer,  one  of  the  partners,  on  part  of 
the  firm  assets,  to  one  Van  Pelt  PtUmer.  The  mortgage  recites  an  indebted- 
ness of  the  firm  to  Palmer  of  $490.  The  plaintiff,  in  supi)ort  of  the  validity 
of  the  same,  offered  testimony,  which  was  admitted  against  the  objection  of 
defendants,  to  show  that  Curtis  &  Neer  were  indebted  to  her,  and  not  to  Pal- 
mer* for  money  loaned  by  her  to  said  firm;  and  that  the  mortgage  was  given 
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to  secure  this  indebtedness  to  her,  and  was  made  oat  in  the  name  of  Palmer* 
and  immediately  assigned  to  her.  under  the  direction  and  advice  of  counsel 
that  it  could  not  be  made  directly  to  lier  because  her  husband  was  one  of  the 
mortgagors.  The  testimony  in  the  case  clearly  warranted  the  submission  to 
the  Jury  of  the  question  whether  or  not  the  said  firm  was  indebted  to  plain- 
tiff for  money  loaned.  It  was  not  error  to  allow  the  plaintifiF  to  show  that  the 
mortgage  whs  given  to  secure  the  firm  indebtedness  to  her,  though  made  out 
in  the  name  of  Palmer,  by  whom  it  was  at  once  assigned  to  her.  McKifuter 
V.  Baboock,  26  N.  Y.  378;  Bainhridge  v.  Richmond^  17  Hun,  391;  affirmed, 
on  opinion  below,  78  N.  Y.  618.  One  partner  can  in  the  firm  name  execate 
a  mortgage  of  the  firm  chattels  to  secure  a  firm  debt  without  consulting  his 
eopartner.  Mahbett  v.  WhiU,  12  N.  Y.  442;  Qraser  v.  Stdlwaff€n,2b  N.  Y. 
315.  This  disposes  of  the  chief  objections  of  the  appellants.  On  the  other 
exceptions  no  such  error  can  be  predicated  as  would  justify  the  reversal  of 
the  judgment.  The  court  properly  and  fairly  submitted  to  the  jury  the  con- 
troverted questions  of  facts  raised  on  the  issues  in  this  action.  We  see  no 
reason  for  disturbing  the  verdict  of  the  jury  upholding  the  validity  of  the 
mortgage.  Judgment  and  order  denying  motion  for  new  trial  must  be  af- 
firmed, with  costs. 

06BOiiNB»  J.»  concurred. 


Stevens  c.  Sonto  et  ah 

{City  Court  of  New  York,  General  Term.    October  20, 1S88.) 

1.  Satb— Action  fob  Price— Verdict. 

In  an  action  for  the  prioe  of  fumitare  manufactured  for  defendants,  the  latter  ad-^ 
mitted  the  sale  and  delivery,  except  as  to  four  mahogany  and  two  walnut  cabinele, 
which  they  alleged  were  not  according  to  contract.  The  verdict  was  as  follows: 
''We  find  for  the  plaintiff  the  sum  of  $417,  and  interest,  plaintiff  to  retain  three  of 
the  mahogany  cabinets.  **  Plaintiff  *s  claim  was  for  $507,  or  $417  and  the  price  of  the 
three  cabinets.  Held  that,  though  the  verdict  was  improper  in  form,  it  would  not 
be  disturbed  at  the  instance  of  defendants,  as  they  were  not  prejudiced  thereby. 
PiTSHKE,  J.,  dissenting. 

a.  Same—Rights  or  Buyer- Article  to  be  MANurAoruRBD— Breach— Damages. 

Defendants,  under  the  general  allegation  of  damages,  could  not  prove,  as  a  counter- 
claim, a  loss  of  profits  on  the  cabinets. 

Appeal  from  trial  term. 

Action  by  Chancey  Stevens  for  the  price  of  furniture  manufactured  for  the 
defendants,  Baldomero  Sonto  and  another.  Verdict  for  plaintiff,  and  from  a 
Judgment  entered  thereon,  and  an  order  denying  a  motion  for  new  trial*  d^ 
fendants  appeal. 

Argued  before  Nbbrbas,  McGown,  and  Pitshkk,  JJ. 

Andrew  8hilandf  /r.,  for  appellant.    C  H.  Machine  for  respondent. 

Nehrbas,  J.  Plaintiff  sues  for  goods  sold  and  delivered.  The  defendants 
admit  the  sale  and  delivery  of  the  goods,  except  four  mahogany  and  two  wal- 
nut cabinets,  which  they  claimed  were  not  according  to  contract,  and  inferior 
in  workmanship.  The  jury  rendered  the  following  verdict :  "  We  0  nd  for  the 
plaintiff  the  sum  of  $417  and  interest,  plaintiff  to  retain  three  of  the  mahogany 
cabinets."  Defendants  duly  excepted  to  the  form  of  the  verdict  both  before 
and  after  the  same  was  recorded,  and  they  claim  that  the  judgment  en- 
tered thereon  should  therefore  be  reversed.  The  form  in  which  the  jury  ren- 
dered their  verdict  is  certainly  improper.  Still  it  should,  nevertheless,  not  be 
set  aside,  unless  the  defendants  were  injured  thereby.  Were  they  so  preju- 
diced? On  examining  the  bill  of  particulars  of  plaintiff,  we  find  that  each  of 
the  mahogany  cabinets  is  valued  at  SdO,  making  390  for  the  three.  The 
plaintiff's  entire  claim  is  $507.    Deducting  the  three  cabinets  Uierefrom» 
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leaves  $417,  the  amount  of  the  verdict.  To  validate  the  verdict,  all  after  the 
statement  of  the  amount  must  be  regarded  as  surplusage;  thus  leaving  it  in 
favor  of  plaintiff  for  $417  and  interest.  The  jury  evidently  intended  that 
plaintiff  might  retain  tliree  of  the  four  cabinets,  as  not  properly  misinufact* 
ared,  requiring  the  defendants  to  pay  for  all  the  other  goods  sued  for.  By 
<M>n8idering  the  superfluous  words  as  surplusage,  all  the  goods  insult,  includ* 
ing  these  three  cabinets,  are  naturally  the  property  of  the  defendants;  the  jury 
having  found  that  they  were  woith  in  toto  but  $417.  Now,  it  seems  to  us 
that  if  any  one  ought  to  complain  of  this  construction  it  is  the  plaintiff,  and 
not  the  defendants;  for  the  former  is  the  loser  of  three  cabinets  which  the lat* 
ter  obtain  gratis.  It  is  therefore  difficult  to  comprehend  in  what  manner  the 
defendants  are  prejudiced  by  the  verdict  as  rendered.  They  are  entitled  to 
all  of  the  goods  for  which  this  action  is  brought,  and  have  had  $90  deducted 
from  the  agreed  price  therefor.  Nothing  further  could  be  gained  by  a  new 
trial,  where  the  entire  amount  in  dispute  is  but  $160,  of  which  $90  has  been 
allowed.  The  evidence  was  properly  submitted  to  the  jury.  The  testimony 
was  conflicting,  and  the  verdict  quite  favorable  to  the  defendants. 

As  to  the  counter-claim  as  offered  to  be  proven  upon  the  trial,  we  think  ita 
exclusion  was  right.  Loss  of  profits  should  be  specially  pleaded,  and  cannot 
be  proven  under  a  general  allegation  of  damages.  The  ordinary  rule  governs 
io  such  case;  that  is,  the  diiference  between  the  market  price  and  contract 
price.  Parsons  v.  Sutton,  66  N.  Y.  92.  There  is  no  proof  that  the  cabinets 
could  not  be  procured  in  the  market,  or  that  othera  might  not  have  been  man- 
ufactured in  their  stead,  to  fill  the  order  which  defendants  had.  Under  the 
circumstances,  the  ruling  of  the  trial  judge  was  correct.  No  exception  was 
taken  to  the  charge  of  the  trial  judge,  and  none  of  the  exceptions  other vdse 
taken  are  meritorious.  It  fpllows  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.    So  ordered. 

McGowN,  J.,  concurred. 

PiTSHKE,  J.,  {dissenting.)  Appeal  from  a  judgment  upon  a  verdict  for  the 
plaintiff,  and  from  an  order  refusing  a  new  trial.  The  suit  was  for  the  price 
of  a  lot  of  furniture  made  for  defendants  according  to  certain  designs.  The 
jury  rendered  the  following  verdict:  They  find  a  verdict  for  the  plaintiff,  and 
assess  the  damages  at  $489.94;  plaintiff  to  retain  three  of  the  mahogany  cab- 
inets. The  controversy  was  confined  to  six  cabinets, — four  mahogany  and 
two  walnut, — which  defendants  claimed  were  not  made  according  to  the  con- 
tract. The  addition  to  the  general  verdict  is  explanatory  of  and  consistent 
with  the  preceding  award  set  out  in  the  verdict,  and  shows  the  jury's  intend- 
ment, and  the  way  they  arrived  at  the  "result"  expressed  by  their  general 
verdict  in  money ;  and  it  is  not  a  case  like  Uerzberg  v.  Muiray^  8  Jones  &  S. 
272,  where  the  jury  assumed  the  powers  of  the  court  and  went  beyond  the  is- 
sue, and  gave  a  judgment  to  be  carried  out.  The  said  addition  herein  to  the 
verdict  is  hence  mere  surplusage,  that  may  be  stricken  out  or  disregarded. 
Richmond  v.  Tallmadge,  16  Johns.  307;  Hayre  v.  Jezoett^  12  Wend.  135;  Wells 
V.  Cox,  1  Daly,  516;  Barhans  v.  Tibhits,  7  How.  Pr.  21;  Jones  v.  Insurance 
Co,,  61  N.  Y.  85,  86.  But  the  verdict  as  Tendered  shows,  on  its  face,  that  the 
jury  committed  an  error  in  computing  the  amount  they  intended  to  award  to 
the  plaintiff.  They  include  $30  for  one  of  the  four  mahogany  cabinets  re- 
turned as  imperfect,  whereof  the  jury  declared  three  to  have  been  properly 
returned;  which  three,  therefore,  must  remain,  they  said,  with  the  plaintiff. 
This  fourth  one  was  in  law  consequently  also  not  chargeable  against  defend- 
ants, for  the  contract  was  entire  as  to  each  class  of  cabinets.  The  verdict  is 
hence  too  large  by  $30,  which  should  be  remitted  by  plaintiff.  Fash  v.  Ferry 
Co.,  8  N.  Y.  8t.  Rep.  363,  367.  The  defendants,  if  dissatisfied,  could  return 
the  goods,  and  plead  a  rescission  of  contract,  to  the  extent  of  the  goods  not 
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accepted.  In  executory  contracts  of  sale  of  chattels,  the  unqualified  reten- 
tion of  the  property  is  an  admission  that  the  contract  has  been  so  far  per- 
formed. Reed  v.  Handalh  29  N.  Y.  368,  362,  363.  The  seller  may  recover 
for  the  portion  delivered  and  accepted.  Shields  v.  Pettee,  2  Sandf.  262.  267, 
268;  Hotoard  v.  Hoey,  23  Wend.  850.  As  defendants  accepted  none  of  the 
four  mahogany  cabinets,  but  returned  them  all,  and  the  jury  has  found  that 
the  plaintiff  failed  to  perform  his  contract  with  respect  to  the  mahogany  cnb- 
inets  contracted  for,  no  recovery  could  be  allowed  for  any  of  the  mahogany 
cabinets  returned.  As  to  the  walnut  cabinets,  the  jury  found  the  contract  to 
have  been  duly  performed. 

The  allege<J  counter-claim  was  without  foundation.  It  is  only  where  there 
was  a  "warranty"  of  quality  that  the  goods  may  either  be  retained,  and  cross- 
damages  claimed,  (i.  e.,  under  the  warranty,)  or  (at  buyer's  option)  such  go<Kl8 
as  are  imperfect  be  returned,  and  a  rescission  of  the  contract  to  that  extent 
pleaded  in  a  suit  for  the  price  of  the  goods.  But  even  then  such  purchaser 
cannot,  in  the  same  action,  stand  both  on  the  rescission  of  the  contract  pro 
tanto,  by  a  return  of  the  goods,  and  also  upon  an  averment  claiming  dama^ 
for  breach  of  the  warranty.  These  two  positions  are  inconsistent  in  the  same 
action,  touching  the  Siime  contract.  Norton  v.  Dreyfass,  106  N.  Y.  91,  95, 
12  N.  E.  Rep.  428.  As  tliei-e  was  no  proof  of  any  warranty  of  quality,  thtre 
could  be  no  counter-claim  regarding  the  furniture  not  repudiated,  and  re- 
turned, or  offered  to  be  returned,  or  as  to  any  of  the  goo<is.  Upon  a  remis- 
sion by  plaintiff  of  S30,  for  the  reasons  stated,  tlie  verdict  may  be  sustained. 
8  N.  Y.  St.  liep.  363,  367,  mpra.  The  judgment  and  order  denying  a  new 
trial  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event; 
unless  within  six  days  the  plaintiff  stipulate  to  reduce  his  recovery  of  dam- 
ages to  $409.94,  besides  the  costs  taxed,  in  which  case  the  judgment,  as  mod- 
ified, will  be  alBrmed,  without  costs. 


Murray  v,  Jones. 

{City  Court  of  New  York,  General  Term,    September  29, 1888.) 

1.  Appealt  Bond— Action  On— Remand  op  Remittitur. 

Judgment  entered  on  remittitur  from  the  court  of  appeals  remains  in  force,  and 
an  action  on  the  undertaking  on  appeal  lies,  notwithstanding  a  subsequent  remand 
of  the  remittitur  to  the  court  of  appeals. 
2b  Same— Mandate  and  Pkocbedings  Below— Judgment— Pbbsumption. 

Where  a  remittitur  of  the  court  of  appeals  is  dated  December  6th,  and  an  order  is 
made  making  its  judgment  the  judgment  of  the  court  below,  a  transcript  of  a  judg- 
ment of  the  court  below  docketed  December  9th,  referring  to  the  parties  and  their 
attorneys,  will  be  presumed  to  show  the  judgment  on  the  remUtttur  and  order, 
though  it  does  not  expressly  refer  to  the  judgment  of  the  court  of  appMla. 
Fitshke,  J.,  dissenting. 

Appeal  from  trial  terra. 

Tills  is  an  action  upon  an  undertaking  given  by  the  defendant  on  an  ap- 
peal to  the  court  of  appeals  from  a  judgment  of  the  supreme  court  in  favor 
of  tills  plaintiff,  Margaureit  A.  Murray,  who  was  defendant  in  the  supreme 
court  suit  against  Witliam  F.  Parks,  who  was  plaintiif  therein.  Tlie  appeal 
was  dismisseil  in  the  court  of  appeals,  the  remittitnr  returned  to  the  supreme 
court,  and  an  order  was  made  by  Mr.  Justice  LAWREnCE  making  the  judg- 
ment of  the  court  of  appeals  the  judgment  of  the  supreme  court.  Judgment 
was  thereupon  duly  entered,  and  tlie  costs  taxed,  as  appears  from  the  certi- 
fied transcript  thereof,  and  so  found  by  ttie  trial  judge.  The  remittitur  was 
subsequently,  by  order  of  the  supreme  court,  remanded  to  the  court  of  ap- 
peals; but  no  further  action  has  been  taken  by  the  latter  court  Defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  there  was  no  judgment  of 
the  supreme  court  making  the  judgment  of  tlie  court  of  appeals  the  judgment 
of  the  supreme  court,  dismi/ssing  tlie  appeal  in  the  court  of  appeals  in  the  ao- 
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tion  in  which  Parks  was  plaintiff  and  Murray  defendant;  and  on  the  further 
ground  that  the  matter  now  remains  pending  undetermined  in  the  coart  of 
appeals,  and  is  now  of  record  there.  The  motion  was  denied,  whereupon  de- 
fendant duly  excepted.  Trial  by  the  court,  jury  having  been  waived.  D^ 
fendant  appeals. 

Argued  before  Nehrbas,  MgGowi«,  and  PiTaHKB,  JJ. 

AlejR,  Thairif  for  appellant.     Qtorge  S.  Wilkes,  for  respondent. 

Nehrbas*  J.»  {after  stating  thefoGts  as  ahove.)  The  record  has  not  been 
carefully  prepared.  The  orders  of  the  supreme  court  sliould  have  i^peared 
in  full,  as  ti^y  are  very  material  on  this  appeal.  We  must  therefore  con- 
sider them  properly  made  in  every  respect,  and  as  containing  every  requisite 
which  the  statute  prescribes;  otl)erwise  the  appellant  would  have  priuted 
them  in  extenso.  This  applies  spedaliy  to  the  order  making  the  judgment  of 
the  court  of  appeals  the  judgment  of  the  supreme  court.  Section  194  of  the 
Code  requires  tliat  *'tbe  judgment  or  order  of  the  court  of  appeals  must  be  re- 
milted  to  the  court  below,  to  be  enforced  according  to  law."  It  must  there- 
fore be  brought  formally  to  tbe  notice  of  the  court  below,  and  be  made  one  of 
its  judgments.  It  has  no  other  known  means  of  enforcing  the  judgment  of 
the  court  of  appeals;  and  until  it  makes  an  order  to  that  effect,  and  the  judg- 
ment of  the  court  of  appeals  becomes  incorporated  in  its  own  records,  no  pro- 
ceedings can  be  brought  to  enforce  the  judgment  of  the  appellate  court. 
Merely  filing  the  remittitur  with  the  clerk,  and  his  adjustment  of  the  costs 
therein,  is  not  enough.  Seacord  v.  Morgan,  17  How.  Fr.  B94.  This  seems 
to  me  to  be  the  correct  practice,  and  has  been  uniformly  followed. 

In  the  case  at  bar  the  remittitur,  as  filed  with  the  clerk  of  the  supreme 
court,  together  with  the  order  of  Mr.  Justice  Lawrence,  making  the  judg- 
ment of  the  court  of  appeals  the  judgment  of  the  supreme  court,  and  a  tran- 
script of  the  judgment  as  entered  tliereon  by  the  clerk,  (section  1236,  Code.) 
are  produced.  These  are  all  the  steps  necessary  to  be  taken  in  order  to  enforce 
the  judgment  of  the  court  of  appeals.  The  objection  tiiat  the  transcript  does 
not  in  terms  refer  to  the  judgment  of  the  court  of  appeals  is  untenable,  inas- 
much as  the  remittitur  is  dated  December  6,  1887,  and  the  supreme  court 
judgment  was  docketed  on  December  9,  1887,  and  refers  to  the  parties  liti- 
gant and  their  attorneys.  In  the  absence  of  proof  to  the  contrary,  it  is  a  fair 
presumption  that  the  transcript  shows  the  docket  of  the  supreme  court  judg- 
ment on  the  remittitur  and  supreme  court  order. 

But  it  is  claimed  that,  the  remittitur  having  been  remanded  to  the  court  of 
appeals,  the  appeal  in  that  court  is  still  undetermined.  This  argument  is  fal- 
lacious; for,  until  the  judgment  or  order  of  dismissal  is  vacated  by  that  court, 
the  supreme  court  judgment  entered  thereon  remains  in  full  force,  and  is 
binding.  Nefoton  v.  Harris,  8  Barb.  306.  The  plaintiff  has  done  all  'she 
was  required  to  do  under  the  law  and  tlie  practice,  and  she  is  now  in  a  posi- 
tion to  enforce  tbe  judgment  of  the  court  of  appeals.  Inasmuch  as  the  appel- 
lant therein  has  not  paid  the  costs  awarded  as  taxed,  the  defendant  has  be- 
come liable  therefor  on  his  undertaking.  It  follows  that  the  trifd  court  prop- 
erly disposed  of  this  litigation,  and  the  judgment  appealed  from  must  bo  af- 
firmed, with  costs.    Ordered  accordingly. 

McGowN,  J.,  concurs.    Pitshke,  J.,  dissents. 

PiTSHKE,  J.,  (dissenting.)  Appeal  from  judgment  for  plaintiff  against  de- 
fendant, recovered  upon  defendant's  undertaking  given  on  an  appeal  from 
the  supreme  court  to  the  court  of  appeals,  which  appeal  was  dismissed  in  the 
court  of  appeals,  with  costs.  No  postea  upon  the  remittitur,  as  filed  in 
the  supreme  court,  was  introduced  in  evidence;  but,  on  the  contrary,  it  ap- 
pears on  the  trial  that  the  remittitur  had  been  returned  to  the  court  of  ap- 
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peals  under  an  order  sending  It  back  to  the  court  of  appeals,  and  such  rmnit- 
titur  record  was  produced  from  the  clerk's  office  of  the  court  of  appeals  byaa 
assistant  deputy-clerk  thereof.  The  bill  of  costs  taxed  on  the  dismissal  of  the 
appeal  was  no  part  of  a  judgment  roll.  On  the  trial  there  was  not  shown  any 
actual  judgment  granting  to  this  plaintiff  a  "recovery''  in  the  original  case, 
as  remitted  to  the  court  below,  of  the  amount  of  the  costs  taxed;  but  only  a 
transcript  of  a  "docket''  of  an  alleged  judgment  was  adduced.  No  '"roll" 
was  produced  from  the  supreme  court.  The  remittitur  in  evidence  came,  not 
from  the  latter  court,  but  from  the  files  of  the  court  of  appeals,  demonstrat- 
ing that  the  "roll,"  (in  fact  then  belonging  to  an  order  returning  It  to  the 
appellate  court,)  so  far  as  in  existence,  was  again  and  yet  in  and  a  record  of 
the  court  of  appeals,  and  henoe  utterly  out  of  the  supreme  eoart  at  the  time 
of  the  trial  herein.  In  short,  when  produced  and  offered,  it  was  not  a  record 
of  the  supreme  court,  but  was  removed  therefrom  for  reliearing  in  the  appei* 
late  court.  Wilmerdings  v.  Fowler,  15  Abb.  Pr.  N.  S.  86;  Salmon  v.  Gedney, 
75  N.  Y.  488.  To  give  proof  of  a  judgment  obtained,  the  "roll, "  or  exemplifi- 
cation  or  sworn  copy  thereof,  must  be  put  in  evidence,  and  Its  filing  and  loca- 
tion in  the  proper  place  also  proven.  The  "docket  entry"  is  not  legal  evi- 
dence of  the  existence  of  such  judgment.  Baker  v.  Kingeland,  10  Faige,  866; 
Lansing  v.  Ruseellt  3  Barb.  Oh.  325.  The  correct  practice  is  that  the  remit* 
titur  must  be  filed  in  the  court  below  under  an  order  making  the  remiUitur 
the  judgment  or  order  of  the  court  below;  and  a  postea  judgment  adjudicating 
in  consonance  with  the  remittitur,  and,  furthermore,  adjudging  the  amount 
of  costs  taxed,  roust  be  annexed.  See  2  Abb.  New  Pr.  1035;  WUkine  ▼. 
Earle,  46  N.  Y.  358;  Rubber  Co.  v.  Biboook,  1  Abb.  Pr.  267.  This  not  hav- 
ing been  done,  apparently,  with  respect  to  the  remittitur,  (produced  as  an 
undetermined  record  of  the  court  of  appeals,)  the  suit  was  commenced  pre- 
maturely. In  my  opinion,  therefore,  the  judgment  appealed  from  should  be 
reversed,  wiih  costs. 


Plannagan  v.  National  Union  Bank  op  Doveb. 

(City  Court  of  Neio  York,  Trial  Term.    November,  1888.) 

Nbgotiablb  IN8TBUMENT8— Fraudulent  Altbration— Bona  Fide  Holdbb. 

F.  obtained  from  defendant  a  draft  on  another  bank  for  $8.50.  This  he  fraudu- 
lently raised  by  adding  a  ^y  **  to  the  written  ^* eight,  ^  and  a  cipher  to  the  figure  8. 
In  this  condition  plaintiff  purchased  it  at  its  apparent  face  value,  in  ffood  faith.  The 
drawee  refused  to  pay  it.  Held,  that  plaintuf  could  not  recover  from  defendant 
even  the  amount  for  which  the  draft  was  originally  drawn.  ^ 

On  April  21,  1883,  one  M.  B.  Ford  applied  to  and  obtained  from  the 
defendant,  the  National  Union  Bank  of  Dover,  N.  J.,  a  draft  on  the  Na> 
tional  Broadway  Bank  for  **eight  50-100  dollars."  Ford,  or  some  one  in 
his  interest,  raised  the  "eight"  to  '* eighty,"  thereby  making  it  appear  to  be 
a  draft  for  "eighty  50-100  dollars,"  and  then  induced  the  plaintiff,  William 
W.  Flannagan,  to  give  him  $80.50  for  it;  which  he  did  in  good  faith,  believ- 
ing tlie  draft  to  have  been  originally  drawn  for  that  amount.  The  alteration 
was  easily  made,  as  it  simply  required  the  insertion  of  the  letter  "y"  after 
the  "eiglit,"  and  an  "0"  after  the  "8"  in  figures,  and  is,  in  consequence, 
hardly  perceptible.  Upon  presentation  at  the  National  Broadway  Bank,  the 
paying  teller  suspected  that  an  alteration  had  been  made,  and  declined  to 
honor  the  draft.  The  plaintiff  now  seeks  to  recover  the  $80.50  from  the  de- 
fendant as  the  drawer  of  the  draft. 

Heynoldit  <&  Harrison,  for  plaintiff.     Geo,  C.  Comstock,  for  defendant. 

^On  the  general  subject  of  the  unauthorized  alteration  of  written  instruments,  see 
Bvans  v.  Lawton,  34  Fed.  Rep.  283,  and  exhaustive  note;  Martin  v.  Tuttle,  (Me.)  14 
Atl.  Rep.  a07,  and  note. 
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MoAdam.  G.  Jm  {^/ter  stating  the  facta  cu  ab<n>e,)  In  determining  which 
4>t  two  innoeent  persons,  the  plaintiff  or  defendant,  must  suffer  by  the  fraud- 
ulent act  of  Ford,  the  payee  of  the  draft,  it  is  proper  to  commence  with  the 
rule  that  the  duty  of  ascertaining  the  genuineness  of  all  parts  of  a  check  or 
draft  (except  the  signature  of  the  drawer)  devolves  upon  the  holder  {Bank 
T.  JBankf  3  Wkly.  Dig.  58S,)  and  that  the  drawee  of  a  bill  is  presumed  to 
know  only  the  handwriting  of  the  drawer,  and  this  he  cannot,  after  pay« 
ment,  dispute,  to  the  prejudice  of  the  holder  to  whom  the  payment  has  been 
made,  {Bank  pf  Commtrce  v.  Union  Bank,  8  N.  Y.  230.)  Tiie  drawee  by 
payment  guaranties  nothing,  however,  but  the  genuineness  of  the  drawer's 
aignatiire;  so  that  if  the  drawee  of  the  draft  in  suit  had  paid  it  to  tlie  plain- 
tiff upon  presentation,  without  knowledge  of  the  alteration,  tlie  amount  could 
have  been  recovered  back  as  money  paid  to  him  by  mistake,  (Bank  of  Com- 
merce V.  Union  Bank,  supra;  Bank  v.  Bank,  59  N.  Y.  67;  White  v.  Bank, 
64  N.  Y  816;)  and  this  upon  the  theory  that  the  holder  is  responsible  for  the 
genuineness  of  all  parts  of  the  check  except  the  signature,  and  that  if  lie  ob- 
tains firom  the  bank  upon  which  it  was  drawn  more  than  the  draft  or  chec^k 
originally  called  for  he  must  return  the  excess,  for  the  bank  can  charge  its 
depositor  only  with  the  amount  for  which  the  check  was  originally  drawn. 
Now,  to  the  issue.  The  defendant  is  sued  upon  an  $80.50  check.  It  drew 
no  such  check.  The  unauthorized  alteration  of  the  instrument,  by  raising 
the  amount  from  $8.50  to  ^0.50,  amounts  in  law  to  a  forgery,  (Pen.  Code, 
§  520;)  and  the  defendant,  although  originally  liable  on  it  for  $8.50,  is  in 
consequence  discharged  from  all  liability  thereon,  (Story,  Prom.  Notes,  § 
408;  2  Daniel,  Keg.  Inst.  §  1410.)  In  reviewing  the  cases,  the  distinction 
must  be  observed  between  a  note  or  draft  signed  in  blank,  which  carries  with 
it  the  implied  power  of  filling  up  the  blanks  with  appropriate  words  and 
figures,  {Harris  v.  Berger,  15  N.  Y.  St.  Kep.  389,)  and  an  altered  note  or 
€heck, — that  is,  one  changed  after  it  has  once  been  legally  drawn  up  and  de- 
livered,— ^for  an  unauthorized  alteration  in  a  completed  instrument  vitiates 
it  entirely,  even  in  the  hands  of  a  bona  fide  holder  for  value,  (Bank  v.  Stwih 
eU,  128  Mass.  196;  Holmes  v.  Trumper,  22  Mich.  427;  Bank  v.  Clark,  51 
Iowa,  264,  1  N.  W.  Rep.  491;  Goodman  v.  Eastman,  4  N.  H.  455;  McOrath 
V.  Clark,  56  N.  Y  34;  Taddiken  v.  Cantrell,  69  N.  Y.  597;  Crawford  v. 
Bank,  100  N.  Y.  60,  2  N.  E.  Rep.  881;  Weyerhauser  v.  Dun,  100  N.  Y.  150, 
2  N.  £.  Rep.  274;  Story  and  Daniels,  Prom.  Notes,  supra.)  The  plaintiff 
brings  his  action  upon  the  theory  that,  as  an  innocent  holder  of  the  draft,  he 
is  entitled  to  recover  the  amount  thereof  from  the  defendant  on  tlie  ground 
of  negligence ;  and  he  cites  the  case  of  Young  v.  6^ro^,  4  Ring.  253,  as  au- 
thority for  his  position.  In  that  case  it  appeared  that  a  customer  of  a  banker 
delivered  to  his  wife  a  number  of  printed  checks  signed  by  himself,  but  with 
blanks  for  the  sums,  requesting  his  wife  to  fill  the  blanks  up  according  to  the 
exigency  of  his  business.  She  caused  one  to  be  tilled  up  with  the  words 
** fifty  pounds,  two  shiUings;''  the  *' fifty''  being  commenced  with  a  small 
letter  and  placed  in  the  middle  of  a  line.  The  figures  "£50.25''.  were  also 
placed  at  a  considerable  distance  from  the  printed  "£."  In  this  state  she  de- 
livered the  check  to  her  husband's  clerk  to  receive  the  amount;  whereupon 
be  inserted  at  the  beginning  of  the  line  in  which  the  word  ''fifty"  was  writ- 
ten the  words  "three  hundred  and,"  and  the  figure  "3"  between  "£"  and 
the  "50."  The  bankers  having  paid  the  £850,  25e.,  it  was  held  that  the  loss 
must  fall  on  the  customer.  The  court  put  its  decision  on  the  ground  tliat 
Young's  wife  (his  agent)  was  ignorant  of  business  habits,  and  that  she  had 
imprudently  intrusted  the  check  to  a  clerk  of  her  husband's,  who  was  not 
trustworthy;  that  the  manner  of  filling  up  the  check  by  the  wife  was  un- 
business-like,  and  showed  incapacity;  and  that  the  defendant's  negligence  in 
signing  the  check  in  blank,  and  intrusting  it  to  an  incompetent  person  to  fill 
up,  coupled  with  the  dishonesty  of  the  defendant's  clerk,  who  drew  tlie  cash 
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on  it  and  absconded,  were  such  acts  of  negligence,  imputable  to  the  drawer, 
as  prevented  bim  from  recovering  back  from  his  bank  the  money  it  had  in 
good  faith  paid  to  his  chosen  agent.  That  case  was  decided  upon  its  own  pe- 
culiar characteristics,  and  cannot  be  extended  beyond  them.  It  was  not  de- 
signed to  alter  the  rule  before  referred  to;  for  it  carefully  distinguishes  and 
jnferentially  approves  of  Hall  v.  Fuller ^  5  Barn.  &  G.  750^  where  a  check 
which  was  drawn  by  a  customer  npon  his  banker,  for  a  sum  of  money  de- 
scribed in  the  body  of  the  check,  having  afterwards  been  altered  by  the 
holder,  who  substituted  a  larger  sum  for  that  mentioned  in  the  check,  but  in 
such  a  manner  that  no  person  in  the  ordinary  course  of  bosiness  oould  ob* 
serve  it,  and  the  banker  paid  the  larger  sum,  the  court  held  that  he  could  not 
charge  the  customer  for  anything  beyond  the  sum  for  which  the  check  was 
originally  drawn. 

Notwithstanding  this  explicit  recognition  of  the  rule,  the  decision  in  Toung 
V.  Grote,  supra,  has  in  one  or  more  instances  been  carried  beyond  its  scope 
and  purpose.  Thus,  in  Garrard  v.  Haddan^  67  Fa.  St.  82,  the  court,  upon  the 
authority  of  that  case,  held  that  where  the  maker  of  a  note  left  a  blank  be- 
tween the  amount  "one  hundred"  and  the  word  "dollars'*  following,  and 
"fifty''  was  inserted  between  them  in  the  same  handwriting*  that  the  holder 
without  notice  could  recover  from  the  maker  the  entire  amount.  The  court 
added,  however,  that,  where  the  alteration  of  the  instrument  is  apparent  on 
its  face,  the  bona  fide  holder  cannot  recover;  otherwise  he  can.  This  at- 
tempti^d  distinction  is  without  merit;  for  it  amounts  practically  to  this:  that 
if  the  forger  does  his  work  so  skillfully  that  the  alteration  is  concealed,  to  an 
extent  sufficient  to  disarm  the  suspicions  of  a  purchaser,  the  maker  is  liable, 
otherwise  not;  and  thus  the  ability  of  the  forger  is  made  the  test  of  liability. 
No  sound  principle  supports  such  a  doctrine.  In  Ba7ik  v.  Clarke  61  Iowa, 
264,  1  N.  W.  Hep.  491,  the  attempted  distinction  was  disapproved;  and,  al- 
though the  alteration  of  a  note  in  that  case  from  $10  to  $110  was  not  percep- 
tible, the  court  held  that  the  bona  fide  holder  could  not  recover.  So  in  Good- 
man V.  Easimar^^  4  N.  H.  455,  where  the  instrument  was  altered  from  $20  to 
$120,  the  court  held  that  the  innocent  holder  must  fail  in  his  action.  Again, 
in  Hall  v.  Fuller^  5  Barn.  &  C.  750,  the  alteration  was  made  in  such  a  man- 
ner that  no  person  in  the  ordinary  course  of  business  could  observe  it,  and 
yet  it  was  held  that  the  maker  was  not  liable  for  the  alteration.  The  present 
case  differs  essentially  from  Jbun^  v.  Grote,  supra,  in  this:  Ford,  who  made 
the  alteration,  was  not  an  employe  of  the  defendant;  the  draft  was  n<^  signed 
in  blank;  it  was  a  completed  obligation  when  it  left  the  defendant,  the  words 
having  been  first  written  in  by  a  competent  person.  The  forgery  by  Ford 
was  therefore  the  proximate  cause  that  misled  the  plaintiff,  and  not  any  act 
or  omission  of  the  defendHnt.  No  open  blanks  were  filled  in  by  Ford,  except 
by  adding  the  figure  "0"  to  the  numerals  at  the  bottom  of  the  check.  The 
main  offense  consisted  in  altering  the  word  "eight"  by  adding  "y,"  and  mak- 
ing it  read  "eighty" — a  change  that  no  ordinaiy  degree  of  diligence  can  pre- 
vent an  evil-dispcsed  person  from  making  in  any  eight-dollar  check.  True, 
the  alterations  made,  being  simple,  are  not  readily  observable,  yet  any  one 
whose  attention  is  attracted  to  the  figures  can  easily  detect  the  change.  Young 
V.  Grote,  supra,  has  been  properly  limited,  by  subsequent  decisions,  so  that 
it  applies  only  to  the  peculiar  circumstances  disclosed  in  the  case,  (Bank  v. 
Ewns,  5  H.  L.  Cas.  389;  Bank  v.  Stotoell,  128  Mass.  199;  Bank  v.  Clark* 
51  Iowa,  264,  1 N.  W.  Hep.  491,)  and  is  not  authority  for  holding  the  defend- 
ant liable  on  the  facts  established  here.  The  theory  that  a  party  who  makes 
and  issues  commercial  paper,  properly  and  carefully  drawn  to  express  the  lia- 
bility which  he  intends  to  assume,  is  chargeable  with  negligence,  on  account 
of  the  criminal  act  of  another  in  altering  it  after  its  issne,  would  render  him 
a  warrantor  against  such  acts,  and  is  repugnant  to  justice  and  reason.  Bu- 
Q£R,  C.  J.,  in  Crawford  v.  Bank,  100  N.  Y.  55,  2  N.  E.  Rep.  881.    The  i 
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Jmt  cited  also  holds  that  the  question  of  negligence  cannot  arise  unless  the 
depositor  has,  in  drawing  bis  draft,  left  blanks  unfilled,  or  by  some  affirma- 
tive act  of  negligence  has  facilitated  the  commission  of  the  fraud  by  those 
into  whose  hands  the  draft  may  come.  The  wrong  in  this  case,  as  before  re* 
marked*  consisted,  not  so  much  in  filling  up  a  blank  left  open,  but  in  the 
erlniinal  alteration  of  the  word  "eight"  into  "eighty;"  without  which  the 
plaintiff  could  not  have  been  deceived,  and  for  wliich  deception  the  defendant 
is  in  no  way  answerable,  either  on  the  theory  of  negligence,  estoppel,  agency* 
or  any  other  known  principle.  The  defendant  was  not  bound  to  anticipate 
that  a  criminal  alteration  of  its  draft  would  be  made,  nor  is  it  bound  to  in- 
demnify the  plaintiff  because  it  has  been  made.  The  plaintiff  knew  fully  as 
well  as  the  defendant  that  such  criminal  acts  are  possible,  and  should  have  ex- 
ercised reasonable  diligence  to  guard  against  them.  He  had  the  altered  draft 
before  him,  with  the  means  of  detection  in  his  power,  if  he  had  chosen  to  ex- 
ert them  before  parting  with  his  money;  and  as  the  court  said  in  Worrall  v. 
Ohee^  39  Pa.  St.  396:  "We  know  of  no  way  of  saving  purchasers  of  negoti- 
able paper  from  the  necessity  and  the  consequences  of  relying  on  the  charac- 
ter of  the  man  they  buy  from,  if  they  do  not  take  the  trouble  of  inquiring  of 
the  original  parties."  The  defendant  had  no  means  of  discovering  the  alter- 
ation until  the  draft  was  returned  to  its  banking-house,  after  the  fraud  had 
been  consummated.  The  plaintiff  certainly  had  the  more  favorable  opportu- 
nity of  detecting  the  wrong,  and  of  apprehending  the  wrong-doer.  To  hold 
that  the  defendant's  negligence  caused  the  plaintiff  to  part  with  his  money 
would  be  to  impute  the  act  of  the  forger  to  the  defendant  as  its  act,  and  to 
make  banks  generally  liable  to  innocent  purchasers  of  altered  drafts  or  bills, 
without  requiring  them  to  exercise  diligence  to  avoid  loss.  Such  a  result 
would  change  the  elementary  rule  that  the  duty  of  ascei-taining  the  genuine- 
ness of  all  parts  of  a  check,  note,  or  dntft  devolves  on  the  holder;  and  would 
reverse  the  settled  principle  that,  where  an  instrument  has  been  once  effect- 
ually annulled  b/  forged  alterations,  it  cannot  receive  vitality  and  life  by 
mere  transfer  to  an  innocent  purchaser.  The  old  principles  must  remain  un- 
changed, notwithstanding  this  contention.  £xcept  in  cases  where  negotiable 
paper  is  signed  in  blank,  or  where  there  are  a  combination  of  circumstances 
establishing  negligence,  as  in  Young  v.  Grote,  supra^  the  true  rule  applica- 
ble is  caoeat  emptor;  and,  if  the  purchaser  does  not  ascertain  the  facts  which 
inquiry  would  have  made  known  to  him,  it  must  be  held  that  he  has  himself 
chosen  to  accept  all  risks  incident  to  his  purchase.  The  plaintiff  is  thus 
dri  ven  back  to  a  case  where  a  material  alteration  in  an  executed  contract, 
fully  completed,  has  been  made  by  one  of  the  parties,  without  the  knowledge 
or  consent  of  the  other,  and  recovery  is  sought  on  such  altered  contract  by  a 
person  claiming  title  through  the  party  committing  the  forgery.  The  law 
will  not  permit  a  recovery  u  nder  such  circumstances.  Vide  cases  before  cited ; 
Nazro  \.  Fvller,  24  Wend.  374;  Bruoe  v.  We.stoott,  3  Barb.  374;  Chappell  v. 
Spencer,  23  Barb.  687;  Hardy  v  Norton,  66  Barb.  534;  Re€f>e8  v.  Pierson, 
23  Hun,  185;  Page  v.  Morrel,  3  Abb.  Dec.  483,  17  Amer.  Rep.  102n.  The 
difficulty  in  this  class  of  cases  is  that  the  plaintiff,  to  recover,  is  bound  to 
prove  that  the  defendant  made  the  contract  sued  upon ;  and,  if  it  h^s  been  al- 
tered without  the  consent  of  the  obligor,  it  ceases  to  be  his  contract,  for  there 
can  be  no  valid  agreement  without  the  consent  and  against  the  will  of  the 
party  sought  to  be  charged.  "A  bona  fide  holder  of  commercial  paper  for 
value*  and  before  maturity,"  said  the  court  in  Vfhitney  v.  8nyder,  2  Lans. 
478,  "is  protected  in  many  cases  against  defenses  which  are  perfectly  availa- 
ble as  between  the  original  parties;  such  as  that  the  signature  was  obtained 
by  false  and  fraudulent  representations;  that  the  paper  has  been  diverted; 
that  a  blank  bill  or  acceptance  has  been  filled  up  for  a  gi^eater  amount  than 
the  party  to  whom  it  was  delivered  was  authorized  to  insert,  etc.  But  in  all 
these  cases  the  party  intended  to  sign  and  put  in  circulation  the  Instrument 
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as  a  negotiable  security.  Where  this  is  the  case,  he  is  bound  to  know  thai  he 
Ss  furnishing  the  means  wherebj  third  persons  may  be  deceived,  and  inno- 
cently led  to  part  with  their  property,  on  the  faith  of  his  signature,  and  in  ig« 
norance  of  the  true  state  of  facts.  But,  while  this  is  a  rule  of  great  conven- 
ience and  propriety,  there  are,  and  must  be,  some  limits  to  its  applicatioD,— 
some  defenses  as  to  which  even  a  bona  fide  purchaser  purchases  at  his  periL** 
In  the  present  instance  Ford  was  clothed  with  no  authority  whatever  by  tlie 
defendant;  it  confided  nothing  to  him;  and  he  had  no  more  right  to  alter  the 
completely  filled  up  draft  which  he  purchased  from  it  than  he  would  have  had 
to  niter  one  of  its  bank-bills,  by  making  it  a  850  instead  of  a  $5,  or  $100  in- 
stead  of  a  $10;  for  the  draft  given  to  him  was  as  completely  an  executed  con^ 
tract  when  he  received  it  as  the  promise  to  pay  contained  In  the  ordinary 
liank-notes  issued  by  a  tuinking  institution.  For  these  reasons  there  must  be 
judgment  for  the  defendant. 


Meter  v.  American  Star  Order. 
{CUy  Court  of  New  York^  Trial  Term,    November,  1888.) 

Bbnbvolent  Societies— Hbmbebs  in  Qood  Standino. 

A  member  of  a  benevolent  society  who  obtains  a  withdrawal  card  from  his  lo 
and  thereby  ceases  to  exercise  any  voice  or  influence  In  it,  is  not  a  member  of  t 
order  in  fin>od  standing,  and  does  not  become  entitled,  on  the  death  of  his  wife,  ta 
the  benefits  payable  to  members  in  good  standing  In  such  oases. 

This  action  is  brought  by  Bemhard  Meyer  against  the  American  Star  Or- 
der, a  benevolent  society  incorporated  under  the  laws  of  New  York,  with  sub- 
ordinate lodges  throughout  the  state.  Plaintiff  became  a  member  of  one  of 
these  lodges— Wolf  Krengel  Lodge  No.  26— on  September  7,  1886.  This 
lodge,  iiaving  no  by-laws  of  its  own,  was  governed  by  the  constitution  of  the 
grand  lodge,  which  provides,  among  other  things,  that,  upon  the  death  of  the 
wife  of  a  financial  member  of  the  order  in  good  standing,  he  shall  be  paid  the 
sum  of  $500.  Plaintiff  on  June  19, 1888,  received  from  W(flf  Krengel  Lodge 
a  withdrawal  card,  having  paid  all  his  indebtedness  to  the  lodge  up  to  tint 
date.  He  was  at  that  time  a  financial  member  of  defendant's  order  in  good 
standing.  On  June  21,  1888,  acting  on  his  withdrawal  card,  he  applied  for 
admission  to  the  James  A.  Garfield  Lodge  of  the  same  order,  but  was  rejected. 
On  the  27th  of  the  same  montli  he  applied  for  admission  to  the  King  David 
Lodge  of  the  order,  but  was  again  rejected.  On  June  30, 1888,  his  wife  died, 
and  this  action  is  brought  to  recover  the  1^500  which  plaintiff  claims  was  pay- 
able to  him  at  her  death.       \ 

Charles  Steckler,  for  plaintiff.    A,  P*  Wagener,  for  defendant 

McAdam,  G.  J.  The  lodge,  subordinate,  grand,  and  supreme,  is  but  one 
organization  or  order,  although  the  mode  of  admission  and  expulsion  may  vary 
in  the  different  degrees,  and  be  different  in  form  and  resu  Its.  A  candidate  must 
get  into  the  order  through  some  subordinate  lodge,  and  through  this  he  may 
obtain  position  and  promotion ;  but  he  generally  gets  out  of  each  grade  through 
the  door  that  lets  him  in.  If  he  becomes  a  member  of  the  order  because  of 
his  admission  into  membership  in  the  subordinate  lodge,  It  follows  as  a  nec- 
essary sequence  that  he  ceases  to  be  a  member  of  the  order  (for  the  time  being) 
if  suspended  or  expelled  therefrom  by  the  action  of  that  lodge.  The  delivery 
and  acceptance  of  the  withdrawal  card  is,  as  its  name  indicates*  a  severance 
by  mutual  consent  of  the  relations  previously  existing  between  the  plaintiff 
and  the  Wolf  Krengel  Lodge.  In  other  words,  the  plaintiff,  by  mutual  con- 
sent, withdrew,  retired  from,  and  quit  the  lodge  to  which  he  belonged,  and  in 
consequence  ceased  to  be  a  financial  member  of  it.  It  could  no  longer  exact 
from  him  dues  or  assessments  for  future  expenses  or  contingencies;  and  he, 
on  the  other  hand,  could  not  claim  from  it,  or  the  order  of  which  it  formed  a 
component  part,  any  future  benefits  that  belong  to  membership  in  the  order. 
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The  burdens  incident  to  membership  were  to  form  the  fund  from  which  the 
benefits  were  to  be  derived.  The  one  was  to  compensate  the  other.  By  the 
delivery  and  acceptance  of  the  withdrawal  card  the  plaintiff  ceased  to  be  an 
active  or  financial,  and  became  a  nominal  or  inert,  member, — one  possessing 
DO  voice,  power,  or  influence  in  the  management  of  the  lodge  from  which  he 
retired.  Its  future  success  or  misfortunes  no  longer  concerned  him  in  a 
financial  sense.  It  could  not  call  on  him  to  make  good  its  losses,  nor  could  he 
call  upon  it  to  repair  his.  The  plaintiff's  retirement  carried  nothing  with  it, 
except  that  which  his  withdrawal  card  certified,  to-wit,  that  he  had  left  his 
lodge  in  good  standing,  and  was  worthy  of  acceptance  in  any  other  lod^e  of 
the  order  willing  to  accept  him  into  membership.  The  plaintiff  acted  upon 
this  understanding  of  his  rights  when  he  applied  for  admission  in  tlie  two 
ether  lodges  of  the  order  which  rejected  him.  They  were  under  no  obligation 
to  receive  him,  and  the  fact  that  they  did  not  gives  him  no  lawful  cause  of 
complaint  against  the  defendant;  for  no  lodge  guaranties  a  retiring  member 
that  his  withdrawal  card  will  admit  him  to  membership  in  any  other  lodge  of 
the  order  to  which  he  seeks  admission.  £very  lodge  must  determine  for  itself 
who  it  will  accept  into  membership  as  companions  and  brothers,  and  this  is 
supposed  to  be  known  to  every  one  who  accepts  a  withdrawal  card,  and  the 
retiring  member  assumes  all  the  risks  consequent  upon  his  retirement.  True, 
the  plidntiff  retained  a  nominal  membership  in  the  order;  but  it  was  titular 
only,  and,  until  he  affiliated  with  some  subordinate  lodge,  the  withdrawal 
card,  by  his  own  act,  suspended  his  rights  and  duties  in  the  order  in  respect 
to  all  financial  obligations  and  benefits.  Until  afilliation  his  right  of  member- 
ship was  inchoate  only,  a  sort  otjU9precarium^  without  energy  or  vitality,  being 
dependent  upon  the  future  favorable  action  of  some  other  subordinate  lodge 
to  give  it  efficacy  and  call  It  into  life.  The  plaintiff  having  retired  from  mem- 
bership in  the  defendant's  order  on  June  19,  lb88,  and  his  wife  having  died 
June  30,  188b,  following,  the  plaintiff  was  not,  at  the  time  of  her  death,  a 
member  of  the  defendant's  order  in  good  standing  within  the  proper  interpre- 
tation of  that  term,  and  did  not  become  entitled  to  the  benefits  payable  to  a 
financial  member  upon  the  the  death  of  his  wife.  It  follows  that  the  defend- 
ant 18  entitled  to  Judgment,  with  costs. 


In  re  Hattsn's  Estatb. 
{8uTrog(M8  Cofwrt,  New  York  County,    Jane  18, 1888.) 

1.  Wills— Pbobatb  and  Coktbst— Costs  of  Appjeal-— Powbr  of  Surrooatb. 

Ck)de  CivU  Proc.  N.  T.  U  2668,  2560,  when  compared  with  section  2589,  whUe  th^ 
provide  for  the  adjustment  in  surrogate's  decrees  of  costs  in  appeal  proceedings,  do 
not  give  to  the  surrogate  any  power  to  award  such  costs  when  the  appellate  court 
has  laUed  or  refused  to  award  then[i. 

8.  Bamb — Costs  of  Jury  Trial. 

The  fact  that  the  supreme  court,  on  appeal,  directed  a  jury  trial  in  the  court  of 
common  pleas,  does  not  authorize  the  surrogate  to  tax  the  costs.  The  cases  in 
which  he  is,  by  Code  Civil  Proc.  N.  Y.  %  2568,  authorized  to  tax  the  costs  of  a  jury 
trial,  are  where  he  has  ordered  the  trial  himself,  or  where  the  appellate  court  di- 
rects him  to  tax  them. 

On  motion  to  tax  proponents'  costs. 

Proceedings  to  admit  to  probate  the  will  of  Mary  T.  Hatten,  deceased. 

Francis  C.  Dealin,  for  proponents.    8.  B,  Chittenden^  for  contestants. 

Ransom,  Surr.  The  will  of  deceased  was  admitted  to  probate  on  October 
18, 1886,  and  from  the  decree  admitting  it  an  appeal  was  taken  to  the  general 
term  of  the  supreme  coun,  which,  by  an  order  entered  August  20,  1887,  re- 
versed the  decree  of  the  surrogate,  and  directed  certain  issues  of  fact  to  be 
tried  in  the  court  of  common  pleas,  before  a  jury.  No  direction  as  to  costs  of 
the  appeal  was  made  by  the  general  term.    A  trial  of  the  issues  resulted  in  a 
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Yerdict  ill  favor  of  tbe  proponents.  No  motion  for  a  new  trial  was  made  bj 
contestants,  and  after  the  lapse  of  10  days  from  the  rendition  of  the  verdict— 
i.  e.,  February  7,  1888— the  court  of  cbnimun  pleas  certifled  this  yerdiot  to 
the  surrogate's  court.  The  proponents  now  seek  to  tax  their  costs  and  dis- 
bursements of  tlieir  appeal  to  the  general  term,  and  of  tbe  trial  had  in  the 
court  of  common  pleas.  In  8chell  v.  Hewitt,  1  Dem.  Sur.  249,  this  question 
was  very  carefully  considere:!;  and,  though  the  facts  were  somewhat  differ- 
ent from  those  in  the  case  at  bar,  the  same  principles  must  apply.  It  was  held 
in  that  case  that  sections  2558  and  2560,  when  compared  with  section  2589  of 
the  Code  of  Civil  Procedure,  while  they  provide,  among  other  things,  for  tbe 
adjustment  in  surrogate's  decrees  of  costs  in  appeal  proceedings,  it  is  not 
their  intention  to  give  to  the  surrogate  any  power  to  award  such  costs,  when 
the  court  above  has  refused  to  award  them.  Section  2589  provides  that  the 
appellate  court  may  award  to  the  successful  party  the  costs  of  an  appeal,  or 
may  direct  that  costs  simll  abide  the  event  of  a  new  trial  or  of  subsequent 
proceedings  in  the  surrogate's  court,  and  that  the  costs  may  be  made  payable 
out  of  the  estate  or  fund  or  personally  by  the  unsuccessful  party,  as  directed 
by  the  appellate  court;  or  if  such  a  direction  is  not  given  as  directed  by  the 
surrogate,  which  means,  not  that  if  the  appellate  court  fails  to  award  appeal 
costs  the  surrogate  may  award  them,  but  if  the  appellate  court  does  award 
costs,  and  gives  no  direction  whether  the  same  shall  be  paid  out  of  the  estate 
or  fund  or  by  tlie  unsuccessful  party,  the  surrogate  may  exercise  his  discre- 
tion in  the  particulars  wherein  the  appellate  court  has  failed  to  exercise  its 
own.  Tlie  above  case  is,  I  think,  directly  in  point.  The  circumstance  that 
there  was  a  Jury  trial  directed  to  be  had  in  the  court  of  common  pleas  by  the 
general  term  of  the  supreme  court,  upon  reversing  the  decree  of  tlie  surrogate, 
in  no  way  helps  the  contention  of  the  applicant.  The  jury  trial  mentioned  in 
subdivision  2  of  section  2558  is  the  same  referred  to  in  section  2560,  and  thAt 
is  a  trial  which  the  surrogate  may  order  with  respect  to  a  controverted  ques- 
tion of  fact  arising  upon  a  special  proceeding  for  the  disposition  of  real  estate 
in  pursuance  of  section  2547.  Possibly  tl^  case  where  tbe  surrogate  may 
grant  a  new  trial  by  a  jury  upon  a  motion  for  the  purpose  made  under  section 
2558  is  also  such  a  trial  as  is  contemplated  by  the  sections  just  mentioned. 
To  authorize  the  surrogate,  however,  to  award  costs  in  either  of  these  cases, 
there  must,  as  required  by  subdivision  2  aforesaid,  be  an  absence  of  the  direc- 
tion specified  in  sulnli vision  1.  The  trial  in  the  present  case  is  not  one  which 
has  been  ordered  by  the  surrogate.  He  can,  therefore,  make  no  award  of 
oosts  with  respect  to  it. 


In  re  Wolfe's  Estate. 
{SurrogaU's  Court,  New  York  County.    July  6, 1888.) 

1.  EXBCCTOaS  AND  ADMINISTRATORS— LlABILITnS8-*-lKTESTXBNT. 

A  will,  after  authorizing  the  executors  aa  trustees  to  sell  and  invest  the  personal 
property  of  the  testator  in  bonds  and  mortgages,  or  improved  real  estate,  provided: 
^But  in  case  my  said  executors  shall  deem  it  advisable  to  hold  any  or  aU  the  per- 
sonal estate  whereof  I  die  possessed  in  the  manner  and  form  in  which  the  same 
may  at  that  time  be  invested,  I  hereby  authorize  them  so  to  hold  the  same.  **  field, 
that  the  trustees  could  not  be  held  liable  for  losses  resulting  from  leaving  the  tes- 
tator's investments  unchanged. 

Bl  Same— Accounting— Objbctioxs. 

An  objection  to  the  trustees*  account,  that  the  decree  should  provide  for  tibe 
quarterly  payment  to  the  objector  of  the  interest  payable  to  her  under  the  will,  is 
more  properly  a  matter  for  disposition  upon  the  settlement  of  the  decree. 

Hearing  on  objections  filed  by  Alice  G.  Wolfe  to  the  account  of  Samnel  B. 
Babcock  and  another,  as  sole  surviving  trustees  under  the  will  of  Joel  Wolfe, 
deceased. 

Heni-y  H,  Himmelman,  for  trustees.    Henry  W,  Clark,  for  objector. 
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Raksom,  Surr.  This  is  the  judicial  settlement  of  the  voluntary  aecount  of 
Samuel  D.  Babcock  and  Joel  Burke  Wolfe,  as  sole  surviving  trustees  of  de- 
cedent. Objections  to  the  account  were  flled  June  21»  1888,  by  Alice  G.  Wolfe, 
who,  under  the  will,  is  entitled  to  one-eighth  of  the  residuum.  The  first  ob- 
jection is  that  certain  investments  made  by  the  trustees  are  illegal,  and  that 
they  (the  trustees)  should  be  held  liable  for  all  losses  occurring  by  reason  of 
any  of  the  stocks  invested  in  selling  for  lower  prices  than  their  inventoried 
value.  Tlie  second  objection  is  that  the^ trustees  should  be  held  liable  for  all 
losses  incurred  on  sales  heretofore  made* by  them  of  certain  securities.  And 
the  third  objection  is  that  the  decree  should  provide  for  the  quarterly  pay- 
ment to  the  objector  of  the  interest  properly  payable  to  her.  The  seventh 
clause  of  the  will  provides  as  follows:  **I  hereby  authorize  and  empower  my 
executors  to  sell,  whenever  they  may  deem  it  advisable,  any  or  all  of  my  pei^ 
sonal  estate,  and,  in  their  discretion,  to  invest  the  same,  or  any  part  thereof, 
in  bonds  and  mortgages,  or  improved  real  estate  in  the  city  of  New  York,  or 
in  the  purchase  of  improved  real  estate  therein,  in  their  names  as  trustees  un- 
der this  my  last  will  and  testament,  or  to  use  the  same  or  any  part  thereof  in 
the  improvement  of  any  real  estate  which  I  may  die  seized  and  possessed  of; 
but,  in  case  my  said  executors  shall  deem  it  advisable  to  hold  any  or  all  the 
personal  estate  whereof  I  may  die  possessed  in  the  manner  and  form  in  which 
the  same  may  at  that  time  be  invested,  I  hereby  authorize  them  so  to  hold  the 
aame,  anything  herein  contained  to  the  contrary  notwithstanding.  And  I 
also  authorize  and  empower  my  said  executors  to  rent,  lease,  or  improve  any 
part  of  my  estate;  it  being  my  intent  and  purpose  that  my  personal  estate 
shall  be  converted  into  real  estate  if  it  can  l>e  ad  vantageously  done.  **  In  view 
of  the  express  language  of  this  clause,  that  the  trustees  are  empowered  to 
hold  any  or  all  of  tlie  peraonal  estate  of  testator  in  the  manner  and  form  in 
which  the  same  may,  at  the  time  of  his  death,  be  invested,  there  is  no  doubt 
but  that  the  first  objection  to  the  account  must  be  overruled.  In  re  Cant,  5 
Dem.  Sur.,  269.  The  second  objection  cannot  be  passed  upon  on  the  papers 
now  before  me.  There  is  no  proof  of  the  essential  facts  and  circumstances 
of  the  sale.  A  reference  may  be  necessary  on  this  point.  The  third  objec- 
tion is  more  properly  a  matter  for  disposition  upon  the  settlement  of  the  de- 
cree. 


In  re  Kopp's  Estate. 
(SwrrogcO^s  Covnrt,  New  York  County,    June  27, 1888.) 

L  OUABDIAK  AKD  W1.BD— ACCOUNTING— ReNTS. 

A  guardian  is  chargeable  with  rents  of  premises  in  which  his  ward  has  an  inter 
est,  and  which  are  occupied  by  himself, 
flk  S^MB— Taxes— WATBB-RByTS—PATMBNTs  AFTEB  Wabd's  Matobitt. 

A  guardian  who  pays  taxes  and  water-rents  on  the  ward's  property  after  the 
ward  comes  of  age,  and  without  his  knowledge  or  consent,  cannot  credit  himself  In 
his  account  therewith. 

8k   Same— Ck>MMI88ION8— MaI^ADMINISTBATION— IQNOBANOB. 

A  guardian  wbo  is  guilty  of  maladministration  of  the  ward^s  estate  loses  his 
commissions,  and  is  chargeable  with  the  costs  of  reference,  and  cannot  be  excused 
on  the  ground  of  ignorance. 

Objections  to  account  of  Gottlieb  Kopp,  general  guardian,  by  the  ward. 
Arthur  P  Hilton,  for  contestant.     Frank  H,  Hodenburg,  for  the  guard- 
ian.   John  F.  Schmitty  for  executors. 

Ransom,  Surr.  The  above  general  guardian  filed  his  account  upon  his 
ward  attaining  majority.  Objections  to  the  same  were  filed  by  the  ward, 
and  the  account  and  ubjections  were  sent  to  a  referee.  His  report  has  been 
filed,  to  which  excejjtions  are  taken  by  the  ward.  The  two  exceptions  relate 
to  the  findings  that  (1)  imply  that  the  guardian  is  entitled  to  commissions; 
and  (2)  that  the  costis  of  this  proceeding  should  be  paid  from  the  estate.   From 
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the  testimony  taken  it  appears  that  when  the  ward  attained  his  majority,  in 
1885,  the  guardian  turned  over  to  him  $1,107.95,  claiming  that  that  snm  was 
all  the  money  in  his  hands  belonging  to  the  ward;  whereas  he  actually  had 
#2,144.79»  with  which  sum  the  referee  has  charged  him.  It  further  appears 
that  the  guardian  received  from  the  savings  bank  more  interest  than  be 
charged  to  himself,  which  sum  the  referee  has  charged  against  him.  It 
further  appears,  that  the  guardian  failed  to  charge  himself  with  certain  rents 
of  premises  in  which  his  ward  had  ^n  interest,  and  which  he  himself  occu- 
pied. The  ward's  share  in  these  rents  has  been  correctly  charged  against  the 
guaixlian  by  the  referee.  It  further  appears  from  the  testimony,  and  is  cor- 
rectly found  by  the  referee,  that  the  guardian  permitted  the  step-mother  of 
his  ward  to  occupy  and  remain  in  possession  of  the  premises  above  referred 
to,  and  tc»  collect  the  rents  thereof,  without  herself  accounting  therefor;  and, 
further,  that  after  the  ward  became  of  age  the  guardian,  without  his  knowl- 
edge or  consent,  paid  taxes,  water-rents,  etc.,  upon  said  premises.  These 
taxes,  etc.,  cannot  properly  constitute  a  portion  of  his  account. 

The  question  of  granting  or  refusing  commissions  is  so  well  settled  to  be 
entirely  in  the  discretion  of  the  surrogate  that  it  is  unnecessary  to  discuss 
that  point  or  to  cite  any  authorities  to  sustain  it.  The  evidence  shows  mal- 
administration of  the  ward's  estate  by  the  guardian.  This  is  substantially 
found  by  the  referee,  who,  however,  excuses  the  guardian  on  the  score  odT 
ignorance.  Ignorance  is  no  excuse  in  law.  This  is  an  eminently  proper  case 
to  disallow  all  commissions,  and  the  facts  not  only  justify,  but  demand,  that 
such  a  course  be  taken,  and  tliat,  furthermore,  the  entire  costs  of  this  pro> 
ceeding  be  charged  upon  the  guardian  personally. 


Wheeusr  v.  Whbrler. 
(Supreme  Courts  General  Term^  Fifth  Depa/rtment    October,  188S.) 

1.  Specific  Pebfobmancb  —  Pbrpormance  bt  Complainant  — Pa.tiibwt  of  Incuic- 

BBANCBS. 

A  contract  for  the  aale  of  land  provided  that  the  vendee,  ae  a  oondition  of  receiv- 
ing the  deed,  should  pay  certain  mortgages  on  the  land,  and  save  the  vendor  harm- 
less. Subsequently  it  was  mutually  agreed  that  the  vendee  should  pay  a  portion  of 
the  mortgage  debts,  and  that  the  remainder  should  be  paid  by  a  new  mortgage  on 
the  land  given  by  tne  vendor.  Held,  that  the  vendee  must  pay  the  mortgage  be- 
fore he  is  entitled  to  a  decree  requiring  an  heir  of  the  vendor  to  convey  his  interest 
in  the  land. 

2.  Same— Ck>NDiTioNAL  Tendbb— Rbfusal. 

Refusal  of  the  heir,  who  had  purchased  the  mortgage,  to  accept  a  tender  of  the 
amount  due.  made  on  condition  that  he  assign  the  morteage  to  the  vendee,  is  not  a 
waiver  of  his  right  to  insist  that  the  vendee  shall  pay  the  mortgage  before  receiv- 
ing his  deed. 
8.  Same— WiTNBSB— TBAKSAonoNB  with  Decbdents. 

In  an  action  by  the  vendee  to  compel  the  heir  to  convey,  the  burden  is  on  the 
latter  to  show  that  a  requirement  or  tne  contract  of  sale,  that  the  vendee  shall  sup- 
port the  vendor,  has  not  been  fulfilled;  and  though  Code  Civil  Proc.  N.  T.  %  82^, 
Providing  that  a  party  to  an  action  shall  not  be  examined  as  a  witness  in  his  own 
ehalf,  against  a  person  deriving  his  title  from  a  deceased  person,  concerning  a  per- 
sonal transaction  between  the  witness  and  the  deceased  person,  renders  the  vendee 
incompetent  to  testifv  that  he  did  fulfill  the  requirement,  the  aamiseionof  such  tes- 
timony is  not  reversible  error,  where  there  is  no  contradictory  evidenoe. 

Appeal  from  special  term,  Yates  county. 

Action  for  specific  performance  of  a  contract  for  the  sale  of  laud,  brought 
by  George  G.  Wheeler  against  Horace  H.  Wheeler.  Plaintiff  purchased  the 
land  from  Ephraim  Wheeler,  his  father,  and  defendant  is  also  a  son  of  said 
Ephraim  Wheeler.  Judgment  for  plaintiff,  and  defendant  appeals.  Code 
Civil  Proc.  §  829,  provides  that  a  party  to  an  action  shall  not  be  examined  as 
a  witness  in  his  own  behalf,  againsta  person  deriving  his  title  from  a  deceased 
person,  concerning  a  personal  transaction  between  the  witness  and  the  deceased 
person. 
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Argfted  before  Barker.  P.  J,,  and  Haight,  Bradley,  and  Dwight,  JJ. 
William  8.  Oliver^  for  appellant.     William  T.  Marrie,  for  respondent. 

Barker,  P.  J.  The  plaintiff  and  the  defendant  are  the  sons  of  Ephraim 
Wheeler,  who  died  intestate  in  1881,  the  owner  of  the  premises  d^cribed  in 
the  complaint,  containing  43  acres.  In  1875,  the  deceased,  by  an  instrument 
in  writing,  agreed  to  sell  and  convey  the  said  lands  to  the  plaintiff.  The  prem* 
ises  were  incumbered  by  two  mortgages,  amounting  in  the  aggregate  to 
$2,034;  which  the  plaintiff  agreed  to  pay  and  discharge,  and  save  the  vendor 
harmless  therefrom.  On  such  payment  being  made,  30  acres  of  the  entire 
parcel  was  to  be  conveyed  to  the  plaintiff  by  the  warranty  deed.  As  a  further 
considei-ation,  the  plaintiff  was  to  pay  to  his  father  annually  $63,  called  in  the 
contract  '^interest  money,''  on  the  estimated  value  of  tlie  remaining  13  acres, 
and  also  support  and  maintain  his  father  and  mother  during  their  natural 
lives,  and,  on  the  death  of  the  survivor  of  them,  he  was  to  have  the  title  to 
the  last-mentioned  parcel.  The  contract  contains  some  other  provisions  of 
minor  importance,  which  it  is  unnecessary  to  mention  in  disposing  of  the 
question  arising  on  this  appeal.  After  the  contract  was  executed,  and  on  the 
list  day  of  December,  1877,  the  deceased,  with  the  consent  of  the  plaintiff, 
borrowed  $1,600  for  the  purpose  of  paying  and  discharging  tlie  said  incum- 
brances; and,  to  secure  the  lender,  he  executed  to  him  a  mortgage  on  all  the 
premiseSf  and  the  money  was  applied  in  discharging  such  incumbrances.  The 
contract  contained  a  provision  which  clearly  indicates  that  funds  for  the  pay* 
ment  of  the  existing  Incumbrances  might  be  raised  in  this  manner,  and  the 
new  debt  or  obligation  sliould  be  substituted  in  place  of  the  original  indebted- 
ness, and  bb  paid  by  the  plaintiff.  The  mother  of  the  plaintiff  died  prior  to 
the  commencement  of  this  action.  The  deceased  left  children  and  grandchil- 
dren, other  than  parties  to  this  suit,  all  of  whom,  ex'^ept  the  defendant,  have 
executed  a  conveyance  of  the  premises  to  the  plaintiff;  the  defendant's  share, 
as  heir  at  law,  being  one-eighth  of  his  father's  estate.  This  action  is  to  com- 
pel the  defendant  to  execute  a  conveyance  of  his  title  to  the  premises  to  the 
plaintiff,  who  claims  that  he  is  entitled  to  the  same  by  the  terms  of  the  con-^ 
tract  of  sale.  The  judgment  requires  the  defendant,  as  one  of  the  heirs  at 
law  of  the  deceased,  to  execute,  acknoM^edge,  and  deliver  to  the  plaintiff  a 
conveyance  of  the  premises  described  in  the  complaint,  and  contains  no  other 
provision.  Tlie  loan  of  $1,600,  secured  by  the  mortgage  already  mentioned, 
remains  unpaid.  Before  the  commencement  of  this  action  the  mortgagee 
eommenced  an  action  to  foreclose  the  mortgage,  and  the  plaintiff  herein  was 
made  a  defendant  therein ;  and  on  the  7th  day  of  January,  1885,  a  judgment  was 
entered  in  the  usual  form,  and  the  amount  due  and  unpaid  was  adjudged  to 
be  $1,741.06,  and  the  costs  were  taxed  at  $107.28.  No  personal  representa- 
tives have  been  appointed  to  administer  the  estate  of  the  deceased.  Before 
the  commencement  of  this  action,  the  plaintiff  paid  the  cost  and  interest  on 
the  decree;  and  it  was  conceded  on  the  trial  that  there  was  due  thereon  the 
sum  of  $1,772,  and  that  the  defendant  was  the  assignee  and  the  owner  of  the 
same,  by  purchase  thereof  from  the  mortgagee.  The  defendant  contends  that 
the  plaintiff  had  not  performed  the  agreement  on  his  part,  and  was  not  en- 
titled to  a  deed  by  the  terms  and  conditions  of  the  contract  of  sale,  and  that 
the  incumbrance  created  by  the  mortgage  last  executed  remained  unpaid, 
which  the  plaintiff  had  promised  to  pay  and  discharge  as  a  condition  to  his 
right  to  a  deed  of  the  premises,  and  that  the  judgment  should  be  reversed  for 
the  reason  no  provision  was  made  for  the  payment  of  the  decree  before  or  at 
the  time  of  the  delivery  of  the  deed  which  he  is  required  to  execute. 

It  is  not  disputed  but  that  at  the  time  the  contract  was  entered  into  there 

were  two  mortgages  on  the  property^  both  made  by  Ephraim  Wheeler,  one 

for  $1,527.62,  and  the  other  for  $57.24,  and  that  he  was  personally  liable  for 

the  debts  secured  by  the  mortgages.    The  contract  of  sale  provided,  in  plain 
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terms,  that  the  plaintiff,  as  purchaser,  should  pay  off  and  discharge  these 
mortgages,  and  save  the  vendor  harmless  therefrom.  These  mortgages  were 
in  fact  paid  off  and  discharged;  but  $1,600  of  the  money  used  for  that  pur- 
pose was  borrowed  by  the  deceased  vendor,  wtio  executed  a  mortgage  on  the 
premises  to  secure  the  loan,  and  that  mortgage  has  not  yet  been  paid,  and  in 
a  foreclosure  action  a  decree  has  been  obtained  for  a  sale  of  the  premises.  Is 
the  plaintiff  under  an  obligation  to  pay  off  and  discharge  these  mortgages  be- 
fwe  he  is  entitled  to  a  deed?  It  does  not  appear  from  the  evidence  that  the 
deceased  became  personally  liable  in  any  form  to  the  lender  to  repay  the 
money  borrowed,  except  so  far  as  such  liability  may  exist  by  the  terms  of  the 
original  agreement.  It  is  to  be  presumed  that  the  deceased  vendor,  who  was 
the  borrower,  became  personally  liable  to  pay  the  debt  to  the  party  making 
the  loan,  unless  the  contrary  is  made  to  appear.  The  fact  is  undisputed  that 
he  personally  borrowed  the  money  of  the  mortgagee.  The  court  has  not 
found,  as  a  fact,  that  the  original  contract  was  changed  in  any  of  its  terras, 
so  as  to  entitle  the  plaintiff  to  a  deed,  until  all  the  consideration  money  was 
paid  in  full.  The  agreement  on  that  subject  is  very  clear  and  distinct,  and 
the  provision  is  as  follows:  That  the  vendor  binds  himself,  his  heirs  and  as- 
signs, to  give  to  the  vendee  a  full  warranty  deed  of  the  30  acres,  when  he 
shall  have  paid  the  incumbrance  of  ;^2,034.86.  The  incumbrances  here  re- 
ferred to  are  the  two  mortgages  before  mentioned.  The  plaintiff  has  never 
paid  the  entire  debt  secured  by  these  mortgages,  and  the  amount  mentioned 
in  the  decree  yet  remains  unpaid.  The  new  debt  and  the  new  mortgage  were 
substituted  in  the  place  of  the  old  debts,  and  with  the  piaintiif  s  consent. 
The  trial  court  has  not  found  any  fact  inconsistent  with  these  statements, 
and  certainly  the  evidence  would  not  sustain  any  finding  to  the  contmr} . 
The  dnding  upon  which  the  plaintiff  relies,  as  exempting  him  from  the  obli- 
gation as  contained  in  the  original  agreement,  is  set  forth  in  the  decision  as 
follows:  "That  after  the  making  of  the  agreement,  and  in  the  life-time  of 
the  vendor,  by  mutual  consent  and  agreement  between  the  parties  to  the  con- 
tract, the  same  was  altered,  amended,  and  changed,  in  this  respect:  that  the 
mortgage  therein  referred  to  was  paid  off  by  the  plaintiff's  paying  the  sum  of 
$507.24,  and  the  vendor  making  and  executing  a  new  mortgage  upon  the 
premises  for  the  sum  of  $1,600;  whi^  said  mortgage,  it  was  agreed  between 
the  parties  to  the  said  contract  and  agreement,  should  be  continued  to  run. 
without  being  paid  off,  as  long  as  said  plaintiff  should  require;  and  that  other 
modifications  of  said  contract  were  made  during  the  life-time  of  said  Ephraim 
Whe^r,  which  said  roodiiicatlons  were  carried  into  effect,  to  the  satisfaction 
of  the  said  Ephraim  Wheeler.''  The  concluding  clause  of  this  finding  is  not 
in  terms,  nor  in  effect,  a  finding  that  the  contract  was  altered  so  as  to  entitle 
the  plaintiff  to  a  deed  without  a  performance  of  tlie  agi^ement  on  his  part  to 
pay  off  and  discharge  the  incnmbrances.  The  other  fact  found  in  the  portion 
of  the  decree  quoted  from  does  not  purport  to  touch  the  provision  in  the  orig- 
inal contract  that  the  incumbrance  should  be  paid  by  the  vendee  before  he 
was  entitled  to  a  deed.  The  effect  of  these  findings  is  this,  and  nothing  more: 
that  the  vendor  was  willing,  so  far  as  he  was  concerned,  that  the  time  of  pay- 
ment should  be  extended  to  suit  the  wishes  of  the  plaintiff  in  this  respect. 
The  vendor  had  no  control  over  the  time  of  payment,  as  that  was  fixed  when 
the  loan  was  made,  and  the  period  of  credit  had  expired  when  the  action  was 
commenced  to  foreclose  the  mortgage  given  to  secure  the  loan.  The  evidence 
given  on  this  subject,  and  upon  which  the  finding  was  based,  was  given  by 
the  plaintiffs  wife,  which  indicates  that  the  arrangement  between  the  vendor 
and  the  vendee  was  that  the  balance  of  the  purchase  money  should  be  paid 
at  the  convenience  of  the  plaintiff.  She  says:  "I  remember  the  time  when 
Ephi-aim  Wheeler  made  the  loan  of  Mr.  Simons,  of  $1,600,  upon  the  property 
occupied  by  .my  husband  and  myself,  and  the  Cuddeback  moitgages  [meaning, 
prior  mortgages]  were  paid.    Remember  the  conversation  between  Ephraim 
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Wheeler  and  my  husband  in  reference  to  the  making  of  the  S1.600  mortgage. 
Epbraira  Wheeler  said  at  that  time  it  was  reduced,  that  all  they  [Simons] 
wanted  was  the  interest  now,  and  we  could  have  our  leisure  for  the  balance. 
That  was  spoken  of  frequently,  during  the  time  and  afterwards.  I  remem- 
ber father^s  saying  after  it  was  done,  in  substance,  that,  '  Now,  you  can  pay 
your  interest;  all  they  want  is  their  interest,  and  pay  the  balance  at  your  leisure, 
— the  principal.'  I  remember  that  being  said,  time  and  again,  at  the  time 
and  afterwards;  frequently  when  they  would  meet  in  my  presence,  and  while 
they  lived  there. *^  The  plaintiff  testified  in  his  own  behalf  as  follows:  "I 
remember  the  circumstance  of  the  making  of  the  mortgage  by  Ephraim 
Wheeler  to  James  Simons,  for  $1,600.  At  the  time  the  mor^^age  was  made 
the  Cuddeback  mortgages  were  paid.  I  raised  $517  of  it  myself,  and  the 
$1,600  raised  by  this  Simons  mortgage  was  used  in  paying  the  balance. "  The 
import  of  this  evidence  i^  that  the  loan  was  made  with  the  consent  of  the 
plaintiff,  and  that  his  obligation  to  pay  a  sum  equal  to  the  loan,  either  to  the 
vendor  or  to  the  lender,  continued,  and  that  to  pay  the  same  he  could  have 
all  the  time  that  was  stipulated  in  the  mortgage,  and  such  further  time  as  the 
mortgagee  would  be  willing  to  give,  to  repay  the  loan,  on  paying  the  interest 
annually.  This  evidence  would  not  justify  the  conclusion  that  the  plaintiff 
was  released  from  Ids  personal  obligation  to  pay  the  purchase  money  before 
he  was  entitled  to  a  deed.  In  another  case  between  the  same  parties,  and 
now  before  this  court  on  appeal,  (post,  501,)  and  tq  be  decided  in  connection 
with  this  case,  and  involvingsubstantiaUy  the  same  state  of  facts,  it  was  st»ited, 
among  the  facts  found  by  the  trial  court,  that  the  vendor  did  incur  a  personal 
responsibility  in  borrowing  the  money,  and  gave  a  bond  wherein  he  promised 
to  repay  the  same;  and  that  it  was  agreed  between  the  parties  to  this  con* 
tract  that  the  plaintiff  might  repay  the  same  to  Simons,  the  obligee  and  mort- 
gagee, at  such  time  as  they  might  agree  upon.  It  was  conceded  upon  the 
argument  that  our  decision  in  that  case  must  necessarily  follow  the  one  which 
we  make  on  this  appeal,  as  the  underlying  questions  of  fact  were  the  same; 
and  it  is  therefore  entirely  proper  to  refer  to  the  facts  found  in  that  case,  with 
a  view  of  determining  whether  the  vendor  incurred  a  personal  liability  in 
making  the  loan.  It  must  therefore  be  held  that  the  judgment  is.  erroneous^ 
and  should  be  reversed,  or  so  modified  as  to  fully  protect  the  lights  of  the  de- 
fendant as  the  assignee  and  owner  of  the  judgment,  and  as  one  of  the  heirs  at 
Jaw  of  the  vendor.  As  to  the  30-acre  parcel,  the  plaintiff  is  entitled  to  a  deed 
on  paying  up  the  decree. 

Some  other  questions  remain  for  examination.  The  purchase  of  the  decree 
by  the  defendant  was  on  the  4th  day  of  August,  1886.  The  case  states,  as  a 
fact,  that  thereafter,  and  on  the  3d  day  of  September,  1886,  one  John  Shep- 
ard,on  behalf  of  the  plaintiff,  tendered  to  the  defendant  the  sum  of  $1,772, 
the  amount  due  on  the  decree,  and  demanded  on  behalf  of  the  plaintiff  a  trans* 
fer  of  the  mortgage  or  decree  to  the  said  Sbepard;  and  the  defendant  refused 
to  accept  the  money,  and  transfer  the  mortgage,  but  said  that  he  was  ready 
and  willing  to  accept  the  money,  and  satisty  the  mortgage,  and  the  plaintiff 
declined  to  pay  up  the  decree  without  the  same  was  assigned  as  demanded. 
The  time  this  action  was  commenced  is  not  specifically  stated;  but  it  is  quite 
certain,  from  an  inspection  of  the  record,  that  it  was  before  the  defendant 
purchased  the  decree,  as  no  reference  is  made  to  that  circumstance,  or  to  the 
tender  either  in  the  complaint  or  in  the  answer;  but,  in  the  other  case,  now  on 
appeal,  and  to  the  record  of  which  reference  has  been  made,  it  distinctly  ap« 
pears  that  this  action  was  commenced  before  the  defendant  purchased  the  de- 
cree. If  a  tender  was  made  after  the  action  was  commenced,  it  did  not  have 
the  effect  of  discharging  the  premises  from  the  mortgage  lien,  as  the  same  waa 
not  in  full  compliance  with  the  provisions  of  the  Code  relative  to  making  ten* 
der  after  action  commenced.  Sections  731-733.  If,  in  fact,  it  was  made  be- 
fore the  action  was  commenced^  then  it  was  of  no  avail  to  the  plaintiff  Ua  any 
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purpose  whatever;  for  the  reason  that  the  tender  was  not  unconditional. 
Jioastvelt  v  Bank,  45  Barb.  579;  Wood  v.  Hitchcock,  20  Wend.  47;  Wilder 
V.  Seelye,  8  Barb.  408 ;  Bank  v.  De  Grauw,  28  Wend.  342;  Kortright  v.  Cody, 
21  N.  Y.  343.  Indepetident  of  the  question  of  tender,  the  defendant  had  a 
right  to  exact  payment  and  a  discharge  of  the  decree  as  a  condition  of  vest- 
ing a  title  to  the  premises  in  the  plaintiff.  If  it  should  become  necessary  to 
resort  to  a  sale  of  the  premises  to  secure  payment  of  the  decree,  then  the  de- 
fendant, as  one  of  the  heirs  at  law  and  next  of  kin  of  the  mortgagor,  would 
be  pecuniarily  interested  in  having  the  full  amount  of  the  debt  realized  on  the 
sale,  so  it  would  be  unnecessary  to  resort  to  his  father's  personal  estate  for 
the  purpose  of  discharging  the  liability  assumed  by  him,  to  repay  the  debt  se- 
cured by  the  mortgage;  but  as  the  learned  counsel  for  the  plaintiff  has  not 
contended  that  the  tender  was  sufficient,  and  had  the  legal  or  equitable  effect 
of  displacing  the  mortgage  lien  upon  the  premises,  we  may  pass  the  question 
without  f uither  consideration.  But  the  learned  counsel  has  argned  that,  by 
refusing  to  accept  the  money  tendered,  he  waived  the  condition  precedent,  that 
that  debt  should  be  paid  by  the  plaintiff  before  he  was  entitled  to  a  deed.  This 
proposition  seems  to  us  to  be  entirely  untenable,  in  view  of  the  express  terms 
of  the  original  contract,  and  the  omission  to  make  an  unconditional  offer  to 
pay  up  the  decree. 

The  trial  court  made  a  general  finding  that  the  plaintiff  had  performed  the 
contract  of  sale  in  full  on  his  part.  If  this  finding  is  sustained  by  competent 
evidence,  except  as  to  the  omission  to  pay  the  deci*ee,  then  the  decree  may  be 
modified  so  as  to  cure  the  error  which  we  have  pointed  out,  and  fully  protect 
the  rights  of  the  parties.  The  plaintiff  did  not  pay  directly  to  the  deceased 
the  sum  of  $65  annually,  as  stipulated  in  the  contract  to  be  paid,  upon  the 
performance  of  which  he  was  entitled  to  a  deed  of  the  13  acres,  after  the  death 
of  his  father  and  mother;  but  the  evidence  tended  to  prove  tliat  the  plaintiff 
paid  a  sum  equal  to  that  amount  on  debts  owing  by  his  father  at  his  request, 
and  in  lieu  of  the  sum  stipulated  to  be  paid  annually.  Upon  the  issue  whether 
the  plaintiff  had  fully  performed  his  contract  to  support  his  father  and  mother, 
he  was  examined  as  a  witness  in  his  own  behalf,  and  testified,  in  substance, 
that  he  did  supply  them  with  provisions  and  clothing  and  everything  they 
needed  up  to  the  time  of  their  death,  and  furnished  them  with  everything  they 
called  for  or  needed.  This  evidence  was  objected  to  by  the  defendant  on  the 
ground  that  the  plaintiff  was  an  incompetent  witness  to  testify  on  that  sub- 
ject under  section  829  of  the  Code  of  Civil  Procedure,  and  the  same  was  over- 
ruled, and  the  defendant  excepted.  We  think  the  plaintiff  was  an  incompe- 
teiit  witness  on  that  issue;  but  we  are  also  of  the  opinion,  in  view  of  the  nat- 
ure of  the  covenant  for  support  and  maintenance,  that  it  was  for  the  defendant 
to  show,  in  an  action  between  these  parties  for  the  enforcement  of  a  contract 
by  the  defendant,  as  one  of  the  heirs  at  law  of  the  deceased  vendor,  that  the 
covenant  had  not  been  kept;  and  until  the  contrary  was  made  to  appear  it  is 
a  fair  legal  presumption  that  the  same  had  been  performed  to  the  satisfaction 
of  the  persons  entitled  to  their  support  from  the  plaintiff  There  is  not  the 
least  hint  in  hH  the  case  that  the  plaintiff  did  not  properly  care  for  his  father 
and  mother,  as  it  was  not  necessary  for  the  plaintiff  to  make  any  proof  on 
that  subject.  The  reception  of  his  evidence,  although  erroneous,  does  not  pre- 
sent a  sufficient  ground  for  reversing  the  judgment.  The  trial  judge  has  not 
found,  nor  was  he  requested  to  find,  that  the  plaintiff  agreed,  in  any  subse- 
quent arrangement  between  himself  and  his  father,  to  pay  the  debts  which 
his  father  owed  the  defendant,  and  which  had  passed  into  a  Judgment.  We 
have  carefully  examined  all  the  evidence,  and  are  clearly  of  the  opinion  that 
it  is  insufficient  to  support  such  a  conclusion.  The  former  suit  between  these 
paities  does  not  constitute  a  bar  to  gi*anting  relief  in  this  action,  for  the  rea- 
son, by  the  stipulation  made  on  this  trial,  the  judgment  in  the  former  action 
was  to  be  treated  as  a  judgment  of  nonsuit  only.    The  judgment  should  be 
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modified;  providing  that  in  ease  the  plaintiff,  within  40  dars  after  the  entry 
of  the  order  modifying  the  judgment,  shall  pay  tlie  balance  due  on  the  decree, 
then  the  defendant  shall  execute  and  deliver  a  deed  of  the  premises,  and  if 
the  plaintiff  neglect  to  make  such  payment,  that  the  complaint  be  dismissed, 
with  costs,  and  the  costs  of  this  appeal  to  the  appellant;  and  the  defendant  be 
at  liberty  to  proceed  on  the  decree  to  sell  the  premises,  and  all  the  moneys 
realized  on  such  sale,  over  and  above  the  sums  hereby  directed  to  be  paid  to 
the  defendant,  and  the  costs  of  such  sale,  be  paid  to  the  plaintiff.    All  concur. 


Wheeler  «.  Wheeler. 
(SupreTne  Oawi%  Gfeneral  Term,  Fiftfi  Department,    October,  1888.) 

Vbkbor  and  Vendibe— Payment  ot  Incumbrances— Judombnt— Satisfaction. 

Where  a  vendor  incurs  a  personal  obligation  to  pay  off  incumbranpes  which  the 
vendee  bad  covenanted  to  pay,  and  it  is  agreed  between  the  vendor  and  vendee  that 
the  latter  is  to  satisfy  such  ooilgation  when  convenient,  an  heir,  of  the  vendor  who 
has  procured  an  assignment  of  the  judgment  on  the  vendor's  obligation  cannot  be 
compelled  to  assign  the  judgment  upon  a  tender  by  the  vendee  of  the  amount  of 
such  judgment. 

Appeal  from  special  term,  Yates  county. 

Argued  before  Barker,  P.  J.,  and  Haiqht,  Bradley,  and  Dwight,  JJ. 

William  S.  Oliver,  for  appellant.     William  T,  Morris^  for  respondent. 

Barker,  P.  J.  In  this  action  the  material  facts  are  the  same  as  in  the  ac- 
tion between  the  same  parties,  just  considered  by  this  court,  {anU,  496,)  on 
the  defendant's  appeal  from  the  judgment  entei-ed  in  that  action.  This  ac- 
tion is  to  compel  the  defendant,  the  owner  of  the  decree  in  the  foreclosure  ac- 
tion, to  assign  and  transfer  theaame  to  theplaintiff  on  payment  of  the  amount 
due  thereon.  In  this  action  it  is  specitically  found,  as  a  fact,  that  the  de- 
ceased vendor  borrowed  the  $1,600  mentioned,  for  the  purpose  ot  paying  off 
existing  incuuibrances  of  one  John  Simons,  and  gave  his  bond,  promising  to 
repay  the  sum  secured  by  the  said  mortgage;  and  that  it  was  agreed  between 
the  plaintiff  and  his  father,  at  the  time  the  money  was  loaned,  that  the  former 
might  pay  tbe  interest  on  the  mortgage,  and  that  the  principal  might  be  paid 
by  him  at  such  time  aa  was  satisfactory  to  the  obligee  and  mortgagee,  Mr. 
Simons.  The  validity  of  the  judgment,  and  that  the  mortgage  remains  a  lien 
upon  the  lands,  notwithstanding  the  tender  attempted  to  l)e  made,  is  fully 
recogfi2zed ;  and  ttie  defendant  is  permitted  to  proceed  to  sell  the  premises,  if 
the  plaintiff  <loes  not  pay  the  defendant  the  amount  due  on  the  decree  within 
the  time  mentioned  in  the  judgment.  The  judgment  should  be  modified  by 
striking  out  the  provision  requiring  the  defendant  to  assign  the  judgment, 
and  also  that  the  plaintiff  recover  costs  against  the  defendant;  and,  as  modi- 
fied, affirmed,  with  the  costs  of  this  appeal  to  be  paid  to  the  appellant  by  the 
respondent.    All  coocnr. 


HoLHES  et  al.  9.  Bogers. 
{Supreme  Oeurt^  General  Term,  Fifth  Department.    October,  1888.) 

Shshiffs  A2n>  Constables— Pailxtrb  to  Return  Execution— Attachment. 

Where  the  affidavits  in  support  of  a  motion  for  an  attachment  to  compel  a  sheriff 
to  make  retum  on  an  execution  allege  facts  and  circumstances  which,  if  uncontra- 
dicted, would  justify  the  court  in  holding  that  the  sheriff  received  the  execution 
from  his  predecessor,— among  them,  certain  statements  alleged  to  have  been  made 
by  the  sheriff  to  plaintiffs'  attorney,— a  mere  denial  by  the  sheriff  of  the  fact  in  issue, 
without  any  attempt  to  explain  such  statements,  does  not  furnish  any  ground  for 
denying  the  motion. 

Bamb— Attachmbnt— Reargumbnt. 

On  motion  for  reargument  the  sheriff  presented  affidavits  to  show  that  a  prior 
execution  had  been  issued  in  the  action,  and  a  levy  made  under  it.  Held  that, 
while  a  recital  in  the  second  execution  that  a  levy  had  been  made  under  the  prior 
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one  was  an  admission  of  the  fact,  yet  It  did  not  estop  plaintiff  from  showing  that  in 
fact  no  levy  was  made  by  the  sheriff  to  whom  the  execuUons  were  originally  de- 
livered. 

3.  JuDouBNT— Bt  Dbfault— Vacating — Permitting  Judgment  to  Stand  as  Bbcubitt. 

Where,  on  setting  aside  a  default,  a  judgment  is  suffered  to  stand  as  security,  it 
exists  merely  as  a  security,  and  does  not  determine  any  right  of  the  parties;  and 
there  is  no  objection  to  taking  precisely  such  future  prooeeaings  in  tne  action  as 
would  be  regular  and  requisite  if  no  security  had  been  given  in  that  form,  or  if 
judgment  by  default  had  never  been  entered. 

4.  Execution— Validity— Unnecbsbabt  Recitals. 

The  fact  that  some  of  the  proceedings  in  the  action  previous  to  final  judgment  are 
unnecessarily  recited  in  the  execution  does  not  affect  its  regularity. 

Appeal  from  special  term,  Erie  county. 

This  is  an  appeal  from  two  orders  granted  at  the  Erie  county  special  tenOr 
the  first  ordering  an  attachment  to  issue  against  Frank  F.  Gilbert,  as  sheriff 
of  Erie  county,  unless  he  shall  return  the  execution  issued  in  this  action 
within  five  days  after  the  service  of  a  copy  of  the  order.  The  plaintifb. 
Holmes,  Booth  &  Hayden,  recovered  a  judgment  against  the  defendant  for 
the  sum  of  $324.91,  and  on  the  29th  day  of  October,  1884,  issued  and  deliv- 
ered  to  Harry  H.  Koch,  then  sheriff  of  Erie  county,  an  execution  thereon  in 
the  usual  form.  Koch's  term  of  office  expired  on  the  last  day  of  December, 
1885,  and  on  the  Ist  day  of  January,  1886,  Gilbert  became  sheriff,  and  entered 
upon  the  discharge  of  the  duties  of  his  office  that  day.  Tlie  execution  was  in 
the  hands  of  the  late  sheriff  at  the  expiration  of  his  term  of  office.  After  the 
entry  of  this  order,  Gilbert,  the  sheriff,  applied  for  a  reargument  of  the  mo- 
tion, pi:esenting  some  facts  in  addition  to  tliose  which  appesired  upon  the  orig- 
inal hearing.  On  this  motion  it  appeared  tliat  ttie  plaintiffs  recovered  ami 
peifected  a  judgment  in  this  action  on  the  10th  day  of  April,  1884,  for  the 
sum  of  $293.41,  and  on  the  1st  day  of  May  thereafter  isaued  and  delivered  to 
the  then  sheriff.  Harry  H.  Koch,  an  execution  thereon,  in  the  usual  and  cus- 
tomary form,  which  has  never  been  retuiiied  by  either  slieriff.  On  the  de- 
fendant's motion  the  judgment  was  opened,  with  a  provision  in  the  order  that 
the  same  stand  as  security  until  another  trial  was  had  upon  the  merits.  The 
motion  for  a  reargument  was  denied.    The  sheriff  appeals  from  both  orders. 

Argued  before  Barker,  F.  J.,  and  Haiqht,  Bbadlby,  and  Dwioht,  JJ. 

White  t&  Simontf,  for  appellant.    George  Jf.  Oagoodby^  for  respondents. 

Barker,  P.  J.,  (after  stating  the  fcusts  as  above,)  On  the  facts  pre- 
sented on  the  flrst  motion  the  order  requiring  the  sheriff  to  make  return  of 
the  execution  issued  on  the  29th  day  of  October,  1884,  and  in  default  tliereof 
an  attachment  issue  against  him,  was  properly  granted.  It  did  not  i^pear 
that  Gilbert's  predecessor  in  office,  to  whom  the  execution  was  delivered,  bad 
made  a  levy  thereunder,  or  taken  any  steps  towards  its  execution.  It  was  the 
duty  of  the  retiring  sheriff  lo  turn  over  the  execution  to  his  successor,* and  it 
was  also  the  duty  of  the  latter  to  receive  the  same,  and  execute  its  commands 
so  far  as  it  was  in  his  power  to  do  so.  Code  Civil  Proc.  §  182.  The  moving 
affidavit  stated  facts  and  circumstances  which,  if  uncontradicted,  would  jus- 
tify any  court  in  holding  that  both  the  outgoing  and  incoming  sheriff  did  all 
their  duty  as  required  by  the  said  section,  and  that  the  execution  came  to  the 
hand  of  the  present  sheriff,  and  he  thus  became  charged  with  its  execution. 
If  Mr.  Gilbert,  the  present  sheriff,  intended  to  raise  an  issue  with  the  plain- 
tiff on  the  material  facts  stated  in  the  moving  affidavits,  he  was  unfortunate 
in  the  manner  in  which  he  disputed  an  averment  of  fact  which  he  was  called 
upon  either  to  deny  or  explain.  He  meets  those  affidavits  by  a  mere  denial 
of  the  fact  in  issue,  without  any  attempt  to  explain  his  statements  made  to 
the  plaintiffs'  attorney,  as  set  forth  in  his  affidavit,  from  which  it  might  be 
fairly  inferred  that  the  execution  was  delivered  to  him  by  his  predecessor,  and 
that  he  had  received  the  same  for  the  purpose  of  obeying  its  commands.  We 
fail  to  discover  any  error  in  granting  the  Drat  order«    The  motiQU  for  a  re-> 
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argument  was  addressed  to  the  discretion  of  the  special  term,  acd  its  order 
will  not  be  interfered  with  here,  unless  we  can  clearly  see  tliat  the  sheriff  has 
made  a  case  which,  if  presented  on  the  original  hearing,  would  have  defeated 
that  motion.  It  may  be  conceded  that  he  has  fully  excused  his  default,  and 
the  merits  of  the  case  as  presented  on  the  motion  for  a  reargument  should  be 
considered.  We  thhik,  after  reading  all  the  papers  in  the  case,  that  the 
former  sheriff  did  not  malce  a  levy  under  either  execution,  while  tiie  same 
were  in  his  hands.  The  Code  provides  that  within  10  days  after  the  new 
sheriff  has  been  inducted  into  office  the  former  sheriff  must  dt  liver  to  him  all 
mandates  then  in  his  hands,  except  such  as  he  fully  executed  or  has  l>egun  to 
execute  by  the  collection  of  money  thereon,  or  by  the  seizure  of  or  levy  on 
money  or  property  in  pursuance  thereof.  Section  184.  In  the  second  execu- 
tion it  is  recited  that  a  levy  had  been  made  under  the  one  first  delivered  to  the 
sheriff,  which  is  an  admission  by  the  plaintiff  of  the  fact  that  a  previous  levy 
had  been  made.  But  it  does  not  estop  the  plaintiff  from  presenting  the  true 
state  of  facts,  and  showing,  if  such  was  the  case,  that  no  levy  was  made  by 
the  sheriff  to  whom  the  executions  were  originally  delivered.  We  think  the 
affidavits  failed  to  show  that  a  levy  was  made  by  the  former  sheriff,  and  that 
the  execution  which  the  present  sheriff  is  required  to  return,  or,  in  default 
thereof,  an  attachment  issue  against  him,  was  received  by  him  from  the  hands 
of  his  predecessor.  Where,  on  setting  aside  a  default,  a  judgment  is  suffered 
to  stand  as  security,  it  exists  merely  as  a  security,  and  does  not  determine 
any  right  of  the  parties  in  the  action ;  and  there  is  no  objection  to  taking  pre- 
cisely such  future  proceedings  in  that  action  as  would  be  regular  and  requi- 
site if  no  security  had  been  given  in  that  form,  or  that  judgment  by  default 
had  never  been  entered.  1  Wait,  Pr.  669;  Mott  v.  Bank,  88  N.  Y.  18.  The 
execution  was  entirely  regular,  although  some  of  the  proceedings  in  the  ac- 
tion previous  to  the  final  judgment  were  unnecessarily  recited  therein.  The 
plaintiff  is  entitled,  as  a  matter  of  right,  to  the  return  of  that  process  by  the 
present  sheriff,  stating  his  action  by  virtue  thereof,  and  both  orders  should 
be  affirmed,  with  costs  of  one  appeal  and  disbursements.    All  concur. 


Duncan  ».  City  of  Buffalo. 
(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1S88.) 

HuniciPAL  CoRPOKATiONs— Defective  Sidewalks— Instructions. 

In  an  action  for  injuries  caused  by  Ice  on  the  sidewalk,  where  there  is  evidence 
that  eight  inches  of  snow  fell  within  one  day  of  the  accident,  and  that  before  such 
storm  there  was  no  ice  at  the  place  of  the  accident,  a  refusal  to  charge  that  if  the 
accident  was  caused  by  such  storm,  or  ice  formed  from  it,  the  city  is  not  liable,  is 
error,  where  plaintiif  fails  to  show  that  the  dangerous  condition  of  the  walk,  result- 
ing from  sucn  storm,  continued  anv  length  of  time:  though  there  was  evidence  to 
warrant  the  jury  in  finding  that  tiie  walk  was  in  dangerous  condition  from  pre- 
vious storms.* 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Isabella  Duncan  against  the  City  of  Buffalo  for  injnries  caused 
by  falling  on  a  sidewalk  in  defendant  city.  From  a  judgment  entered  on  ver- 
dict, and  from  an  order  denying  motion  for  new  trial,  defendant  appeals. 

Argued  before  Barker,  P.  J.  and  Haight,  Bradley,  and  Dwigiit  JJ. 

Frank  C.  Laughlin,  for  appellant.    Edward  C.  Randall,  for  respondent. 

Bradley,  J.  On  Sunday  morning,  the  14th  day  of  November,  1886,  the 
plaintiff,  while  walking  on  the  sidewalk  of  Terrace  street,  in  the  city  of  Buf- 

•I 
1  As  to  the  liability  of  municipal  corporations  for  injuries  caused  by  icy  and  slippery 
sidewalks,  and  what  is  constructive  notice  of  such  defects,  see  Adams  v.  Town  of  Chic- 
opee,  (Mass.)  18  N.  B.  Rep.  231,  and  note;  Tobey  v.  City  of  Hudson,  ante^  180,  and  note; 
fiaiTington  v.  City  of  Buffalo,  ante,  888,  and  note. 
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f  hIo,  fell,  and  received  personal  injuries,  which  she  alleges  were  occasioned  by 
the  negligence  of  the  defendant.  The  trial  rf  suited  in  a  verdict  for  the  plaintiff. 
The  charge  is  that  the  negligence  of  the  defendant  which  caused  the  injury  was 
in  permitting  ice  and  snow,  which  had  accumulated  on  the  walk,  to  reinala 
there,  and  render  the  use  of  the  walk  dangerous  to  persons  traveling  upon 
it.  The  burden  was  upon  the  plaintiff  to  prove  that  the  sole  cause  of  the  in- 
jury was  the  negligence  of  the  defendant.  This  she  sought  to  do  by  evidence 
given,  tending  to  prove  that,  at  the  time  in  question,  there  was  ice  accumulated 
at  that  place  upon  the  walk  which  caused  her  slip  and  fall;  that  this  was  a 
ridge  of  ice  several  inches  in  height,  extending  across  the  walk,  and  that  it  was 
caused  by  the  freezing  of  water  which  flowed  onto  the  walk  from  a  pipe  which 
conducted  water  from  the  roof  of  an  adjacent  building;  that  the  building  was 
an  old  police  station  of  the  city;  that  there  was  another  ridge  of  ice,  not  quite 
so  high,  upon  the  walk,  and  extending  lengthwise  of  it;  and  that  she  slipped 
and  fell  at  the  point  of  intersection  of  the  two  ridges  of  ice.  And  further  ev- 
idence was  given  to  the  effect  that  this  ridge,  extending  across  the  walk,  had 
remained  there  for  eight  or  ten  days  prior  and  up  to  that  time.  The  fact 
whether  or  not  there  was  any  ice  there  at  the  time  of  plaintiff's  fall,  or  had 
been  any  there  that  autumn  before  then,  was  the  subject  of  conflict  of  evi- 
dence, and  in  respect  to  which  several  witnesses  on  the  part  of  the  defense 
testified  that  there  was  not  then,  and  had  not  recently  before  then  been,  any 
ridge  of  ice  on  the  walk.  One  of  those  witnesses  was  the  person  who  had 
charge  and  kept  the  records  of  the  United  States  signal  service  at  Buffalo.  He 
gave  evidence,  as  represented  by  such  records,  of  the  temperature  from  day  to 
day,  and  of  the  rainfall  and  snow  for  some  time  preceding  and  up  to  that  in 
question,  which  tended  to  show  that  the  weather  in  respect  to  storm  and 
temperature  was  not  such  as  to  permit  the  production  or  continuance  of  ice 
there  to  any  extent  recently  before  or  at  that  time.  It  is  contended  that,  in 
view  of  the  proof  given  on  the  part  of  the  defendant  upon  this  question,  the 
conclusion  that  such  a  ridge  of  ice  was  there  at  the  time  was  so  against  the 
weight  of  the  evidence  as  not  to  be  entitled  to  support  as  a  fact,  although  so 
found  by  the  jury.  This  was  ii,  question  of  fact,  and  the  force  of  the  evidence 
on  the  part  of  the  defense,  as  against  that  furnished  by  the  plaintiff,  was  prop- 
erly for  the  consideration  of  the  jury,  who  had  the  opportunity  and  means 
furnished  at  the  trial  superior  to  those  available  on  review  to  appreciate  the 
force  and  effect  of  testimonv  given  by  witnesses.  Assuming,  as  we  must, 
that  they  adopted  as  true  in  that  respect  the  situation,  as  represented  by  the 
evidence  on  the  part  of  the  plaintiff,  the  most  favorable  to  her,  the  jury  were 
permitted  to  find  that  the  defendant  was  chargeable  with  negligence  in  per- 
mitting the  walk  to  remain  in  the  condition  in  and  for  the  time  which  it  was 
so  represented  to  have  been  in  that  situation;  and  the  fact  that  the  water-pipe 
of  the  city  building  was  in  such  condition  or  so  situated  as  to  conduct  water 
from  it  onto  the  sidewalk  was  entitled  to  consideration  on  the  question  of 
notice  to  the  defendant  of  its  effect  in  case  the  weather  had  been  such  as  to 
produce  the  flow  of  water  from  that  source,  and  to  congeal  it  upon  the  walk. 
Todd  V.  City  of  Troy,  61  N.  Y.  506.  The  conclusion  was  also  warranted  that 
the  plaintiff  was  free  from  contributory  negligence,  and  that  the  injury  re- 
sulted solely  from  that  of  the  defendant.  Evans  v.  City  of  Utica,  69  N.  Y. 
166;  BuUoiik  v.  Mayor,  99  X.  Y.  654,  2  N.  E.  Kep.  1. 

It  appeared  that  tiiere  was  a  fall  of  snow  on  November  6th,  and  that  a  snow* 
storm  commenced  on  the  evening  of  November  12th,  and  continued  until  the 
next  morning,  and  that  this  snow  produced  a  depth  of  eight  inches  of  snow. 
The  defendant's  counsel  requested  the  court  to  charge  the  jury  that,  "if  the 
accident  was  caused  by  the  storm  of  Friday  night  and  Saturday,  or  the  snow 
that  fell  in  that  storm  or  any  ice  formed  from  it,  the  city  is  not  liable/'  and 
to  the  refusal  of  the  court  to  so  charge  excepted.  Treating  this  proposition  as 
embracing  within  its  terms  the  sole  cause  of  the  plaintiff ^s  injury,  the  qu€«* 
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tlon  arises  (and  such  evidently  was  the  question  the  defendant's  counsel  de- 
-signed  to  present)  whether  the  failure  of  the  defendant  to  remove,  prior  to 
the  time  of  the  accident,  the  snow,  and  whatever  had  resulted  from  it  to  im- 
pair the  safety  of  the  use  of  the  walk,  permitted  the  conclusion  of  negligence 
of  the  defendant,  presents  a  question  of  some  difficulty.  The  duty  resting 
upon  the  city  was  to  use  reasonable  diligence  in  keeping  the  sidewalks  withm 
it  in  a  condition  of  safety  for  the  use  of  the  public.  The  streets  are  many, 
and  the  miles  of  sidewalk  upon  them  are  more.  When  snow  falls  to  such 
an  extent  that  it  may  be  liable  to  interrupt  or  endanger  the  travel  upon 
the  walks,  it  is  the  duty  of  the  city  to  remove  it  within  suoh  time  as  reason- 
able diligence  may  permit;  and  what  is  a  reasonable  time  depends  upon  cir- 
cumstances, and  cannot  be  definitely  measured  by  any  rule  of  law.  It  is 
usually  a  question  of  fact  with  the  jury.  That  this  snow  fell,  and  of  its  depth, 
the  constituted  authorities  of  the  city  were  advised.  The  question,  therefqre, 
iB  whether  the  defendant  can  be  charged  with  negligence  for  failure  to  remove 
this  snow  within  one  day  after  it  fell,  or,  in  case  within  that  time  the  condi- 
tion of  the  walk  became  dangerous  to  the  traveler  by  reason  of  its  use,  and  by 
the  conversion  of  the  snow  or  part  of  it  into  ice,  was  theconclusion  permitted 
that  the  city  whs  chargeable  with  constructive  notice  of  such  condition  prior 
to  the  time  of  the  injury?  The  latter  question  must  be  answered  in  the  nega- 
tive; because,  in  view  of  the  proposition  now  under  consideration,  it  is  not 
made  to  appear  when  such  condition  was  produced,  or  how  long  it  had  con- 
tinued. It  may,  for  aught  that  appears,  liave  existed  one  houi ,  more  or  less. 
The  burden  was  upon  the  plaintiff  to  prove  its  continuance  sufficient  time  to 
justify  the  charge  of  constructive  notice,  which  is  founded  upon  the  idea  that, 
by  the  exercise  of  tlie  requisite  diligence,  the  situation  would  have  been  as- 
certained. Evera  v.  Bridge  Co.,  18  Hun,  144;  Blakeley  v.  City  of  Troy,  Id. 
167;  Foley  v.  City  of  Troy,  45  Hun,  396;  Requa  v.  Rochester,  46  N.  Y.  129. 
And  while  the  time  within  which  reasonable  diligence  requires  the  perform- 
ance of  such  duty  is  ordinarily  a  question  of  fact,  whether  the  evidence  is  suf- 
ficient to  submit  it  to  the  jury  as  such  may  be  such  a  question  of  law.  We 
think  the  failure  of  the  defendant  to  remove  before  tlie  injury  the  snow 
from  this  walk  that  fell  Friday  night  and  Saturday  morning  could  not,  upon 
the  evidence,  charge  it  with  n^ligence.  To  hold  otherwise  would  require  the 
determination  that  the  omission  to  clean  the  snow  from  any  portion  of  the 
many  miles  of  sidewalk  in  the  city  within  that  time  would  support  the  charge 
•  of  negligence  against  the  defendant.  This  would  impose  upon  the  city  bur- 
dens arising  from  natural  causes,  the  performance  which  would  seem  to  be 
impracticable,  and  not  within  that  reasonable  care  and  diligence  which  law  re- 
quires it  to  exercise.  See  cases  before  cited.  Taylor  v.  City  of  Yonkers,  105 
N.  Y.  202.  11  N.  E,  Rep.  642;  Kaveny  v.  City  of  Troy,  108  N.  Y.  571, 15  N. 
E.  Rep.  726.  This  conclusion  is  reached  upon  the  assumption  that  the  only 
causes  of  the  injury  were  those  mentioned  in  the  proposition  which  the  court 
was  requested  to  submit  to  the  jury,  and  that  it  excluded  from  their  consider- 
ation all  other  facts,  relating  to  the  situation,  which  the  evidence  on  the  part 
of  the  plaintiff  tended  to  prove.  It  is,  however,  contended  by  the  plaintiff's 
counsel  that  the  proposition  so  submitted  is  not  entitled  to  such  construction, 
and  was  not  warranted  by  the  evidence.  His  view  would  be  supported  if  there 
had  been  no  evidence  to  the  effect  that  immediately  preceding  that  snow-storm 
there  was  no  ice  upon  the  walk.  It  was  probably  in  view  of  such  evidence 
on  the  part  of  the  defense  that  the  request  to  charge  was  made;  and  the  ap- 
parent purpose  in  making  it,  and  its  fair  import,  seem  to  be  such  as  to  ex- 
clude all  other  causes  of  the  injury  than  those  mentioned  in  the  proposition 
from  it»  with  a  view  to  a  ruling  upon  the  effect  of  them  alone  upon  the  ques- 
tion of  liability  of  the  defendant.  There  was  not  involved  in  it  any  flow  of 
water  through  the  pipe  onto  the  walk  from  the  building,  because  there  was  no 
evidence  of  such  flow  during  or  after  the  snow*8tormof  Friday  night  and  Sat- 
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iirday.  The  evideoce  on  that  8tt))ject  was  that  the  ridge  which  may  be  said  to 
have  been  caused  in  that  manner  there,  was  produced  and  remained  tliere  be- 
fore such  storm.  While,  as  before  said,  the  evidence  was  sufficient  to  justify 
and  support  the  recovery,  there  was  also  evidence  that  permitted  the  submis- 
sion of  the  proposition  which  th^  court  was  requested  to  and  refused  to  charge. 
We  think  the  exception  to  such  refusal  was  well  taken.  And  for  that  reason 
alone  the  judgment  and  order  should  be  reversed,  and  a  new'  trial  granted, 
costs  to  abide  the  event. 

Barker,  P.  J.,  and  Haight  and  D^vioht,  .TJ.,  concur. 


Maack  v.  Maack  et  al. 
(Supreme  Court,  General  Term,  Fifth  DepartmevU,    October  19, 1888.) 

ASSIONMBNT  FOR  BENEFIT  OF  CREDITORS — PREFERENCES. 

A  provision  in  an  assignment  by  a  grocery  man  for  benefit  of  creditors  that  the 
assignee  **  shall  discharee  and  pay  in  full  all  debts  due  or  to  become  due  for  goods 
sold  to  the  party  of  the  first  part  in  said  grocery  and  feed  business,  the  particular 
items  of  which  the  party  of  tne  first  part  is  now  unable  to  mention, "  is  not  so  indef- 
inite in  identifying  the  preferred  creditors  as  to  invalidate  the  assignment 

Appeal  from  special  term,  Cattaraugus  county. 

Action  by  John  C.  Maack  to  set  aside  an  assignment  for  benefit  of  creditors 
by  John  H.  Maack  to  John  F.  Maack.  After  the  commencement  of  the  action 
John  H.  Maack,  the  assignor,  died,  and  Eliza  Maack,  as  administratrix,  was 
substituted  as  defendant  in  his  place.  The  complaint  was  dismissed ,  and  plain- 
tiff appeals. 

Argued  before  Haight,  Bradley,  and  Dwiqht,  JJ. 

Jfash  dt  Linoolnt  for  appelant.    F.  W.  dk  B.  F,  Kruae,  for  respondents. 

Bradley,  J.  The  plaintiff,  a  judgment  creditor  of  John  H.  Maack, 
brought  this  action  to  set  aside  the  assignment  made  by  the  latter  for  the 
benefit  of  his  creditors  to  the  defendant  John  F.  Maack.  and  charges  that  it 
is  upon  its  face  fraudulent  and  void  as  against  such  creditors,  and  that  it  is 
rendered  so  by  the  provision  in  it,  which  is  as  follows:  '*  And  whereas,  the 
said  party  of  the  first  part  has  been  carrying  on  a  grocery  and  feed  store  in 
said  viUage  of  Little  Valley,  and  is  owing  divers  bills  for  giKxis  sold  to  him 
in  said  business,  and  the  party  of  the  second  part  shall  pay  and  discharge,  and 
pay  in  full,  all  debts  due  or  to  became  due  for  goods  sold  to  the  party  of  the 
first  part  in  said  grocery  and  feed  business,  the  particular  items  of  which  tlie 
party  of  the  first  part  is  now  unable  to  mention.*'  The  purpose  of  this  pro- 
vision  appears  to  have  been  to  prefer  the  class  of  creditors  mentioned.  The 
contention  on  the  part  of  the  plaintiff  is  that,  as  a  preference,  the  direction  to 
make  payment  is  void  for  uncertainty,  that  it  vests  an  unauthorized  power 
in  the  assignee  to  determine  who  are  entitled  to  the  benefit  of  it.  The  power 
of  the  assignee  depends  upon  the  direction  and  authority  given  by  the  assign- 
ment. The  distribution  of  the  assets  must  be  made  as  the  assignor,  by  the 
instrument,  may  have  directed,  and  the  assignee  cannot  depart  from  it,  (In  re 
Lewis,  81  N.  Y.  421;)  and  any  attempt,  by  provision  to  that  effect,  to  delegate 
to  the  assignee  power  to  determine  or  make  future  preferences,  or  any  dis- 
cretion in  that  respect,  would,  as  against  the  creditors,  vitiate  the  assignment* 
and  the  effect  would  be  the  same  of  a  provision  preserving  to  the  assignor 
the  right  to  designate  future  preferences.  The  rights  of  tlie  creditors  in  that 
respect  must  be  fixed  by  the  terms  of  the  assignment,  and  so  settled  as  to  be 
ascertainable  and  ascertained  by  its  provisions,  and  as  to  enable  the  assignee 
to  execute  the  trust.  Boardman  v.  Halliday,  10  Paige,  228;  Sheldon  v. 
Bodge,  4  Denio,  217;  Frazier  v.  Truax,  27  Hun,  587  The  sight  of  creditors 
is  to  have  the  property  of  the  insolvent  debtor  unqualifiedly  appropriated  to 
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the  payment  of  his  debts;  and  any  power  by  the  terms  of  an  assignment  in 
trust  for  the  benefit  of  creditors  (except  such  as  is  necessarily  incident  to  its 
execution)  which  enables  the  assignee  to  delay  its  execution,  or  which  vests 
him  with  discretion  in  tiiat  respect,  renders  it  void  as  against  them.  Jeasup 
V.  Hulacy  21  N.  Y.  168;  Rapalee  v.  Stewart,  27  K.  Y.  310;  McConnell  v. 
Hheru)6od,  84  N.  Y.  522.  The  creditors  embraced  within  the  provisions  of 
preference  in  question  are  described  as  a  class,  and  not  by  name.  They  are 
those  to  whom  the  assignor  was  owing  for  goods  sold  to  him  in  his  grocery 
and  feed  business,  which  he  had  been  carrying  on  in  the  sU)re  operated  by  him. 
The  objection  is  that  because  those  creditors  and  the  debts  in  view  were  with- 
out any  other  designation  in  the  assignment  to  guide  the  assignee,  the  mat- 
ter of  determination  what  were  such  debts,  and  who  were  such  creditors,  was 
leit  to  the  judgment  and,  in  some  sense,  the  discretion  of  the  assignee.  The 
question  for  him  is  one  of  identity,  which  in  a  greater  or  less  degree  not  unfre- 
quently  arises,  and  imposes  upon  such  a  trustee  tlie  necessity'  of  ascertaining,, 
by  the  best  available  means  of  information,  the  identity  of  persons  who  may 
be  entitled  to  payment,  and  of  the  debts  which  the  execution  of  his  trust  re- 
quires him  to  pay.  There  is  no  apparent  legal  objection  going  to  the  validity 
of  an  assignment  merely  because  it  describes  prefeiTed  creditoiB  as  a  defined 
class.  In  Bank  v.  Taloott,  22  Barb.  550,  the  assignment  by  way  of  prefer- 
ence directed  the  assignee  to  pay  to  the  laborers  and  workmen  of  the  assignors 
residing  in  Albany  and  Buffalo  the  amounts  due  them,  respectively*  for  work, 
labor,  and  services  done  and  performed  for  the  assignors.  This  was  held  ta 
be  a  valid  provision  of  preference,  and  tJie  assignment  was  supported.  And 
the  statute  has  inserted  into  every  assignment  for  the  benefit  of  creditors  a 
provision  preferring  the  wages  or  salaries  owing  to  tlie  employes  of  the  as- 
signors at  the  time  of  the  execution  of  the  assignment,  (Laws  1884,  c.  328,  > 
although  such  provision,  or  any  reference  to  such  ci*editors,  may  not  in  fact 
be  expressed  in  such  instrument.  Richardson  v.  Thurber,  104  N.  Y.  606,  11 
X.  £.  Bep.  133;  Burlep  v.  Hartson,  40  Hun.  121.  The  like  duty  is  placed 
npon  the  assignee  to  ascertain,  distinguish,  and  discriminate  as  to  the  cred- 
itors and  nature  of  the  debts  preferred  in  those  cases  as  in  that  in  question. 
And  this  burden  was  assumed  by  him  in  the  acceptance  of  the  trust.  The 
difficulty  of  executing  it  bears  upon  the  measure  of  responsibility  assumed,, 
rather  than  upon  the  question  of  validity  of  the  trust  conferred  upon  him. 
And  therefore  the  provision  referred  to  cannot  be  said  to  have  the  effect  to 
hinder  and  delay  the  creditors  m  the  collection  of  their  debts,  in  the  sense 
which  those  terms  are  used  in  their  application  to  the  transfer  by  a  debtor  of 
his  property.  Human  methods  may  not  be  perfect,  nor  is  the  testimony  of 
witnesses  always  so.  The  execution  by  the  assignee  of  his  trust,  and  the  man- 
ner in  which  he  has  performed  his  duty,  may  be  the  subject  of  judicial  inquiry 
and  review,  upon  which  the  creditors  to  whom  he  is  responsible  can  be  heard. 
Tliere  seems  to  be  no  occasion  to  disturb  the  conclusion  of  the  trial  court. 
The  judgment  should  be  affirmed. 

Haioht  and  Dwight,  JJ.,  concur. 


Curtice  c.  West. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department    October  19, 1888.) 

1.  Reference — ^Report  of  Referee— Review — Contract— Performance. 

In  an  action  for  the  balance  due  on  a  contract  for  building  a  house,  where  defend- 
ant introduces  evidence  that  the  work  was  defectively  done,  but  plaintiff  introduces 
evidence  also  that  there  was  a  substantial  performance,  and  that  defendant  accepted 
the  buUding,  the  finding  of  a  waiver  by  the  referee  is  not  without  evidence  to  sup- 
port it,  and,  it  not  appearing  that  the  case  contains  aU  the  evidence,  cannot  be  dis^ 
torbed. 
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a.  Same-- Ai>JonRirMENT— Death  of  Witness— Stbikino  otjt  XasTncoirr. 

Where  a  referee  adjourns  the  hearlne  of  a  case  in  the  midst  of  the  cross-examina- 
tion of  a  witness  hy  defendant,  and  it  does  not  appear  that  defendant  was  deprived 
of  the  opportunity  of  completing  the  cross-examination  if  he  had  desired  so  to  do, 
and  the  witness  dies  during  the  adjournment,  defendant  cannot  complain  of  Uie  re- 
fusal of  the  referee,  on  the  resumption  of  the  hearing,  to  strike  out  portions  of  the 
examination  in  chief,  though  not  covered  hy  the  cross-examination. 

3.  Evidence— Rb8  Gest^. 

Statements  made  by  a  subcontractor  of  plaintiff,  in  regard  to  the  character  of  the 
work  on  which  he  was  engaged,  are  a  part  of  the  res  gestae  and  may  be  shown  by 
defendant.^ 

4.  Same— Parol  Evidence. 

In  an  action  on  a  contract,  where  plaintiff  gives  evidence  that  the  writing  pur- 
porting to  contain  it  had  been  materially  altered  after  execution,  without  his  con- 
sent, the  admission  of  conversations  between  plaintiff  and  defendant,  in  oontravea- 
tion  of  the  written  contract,  taking  place  before  its  exeoation,  is  not  error,  though 
the  referee  before  whom  the  proceeding  is  pending  determines  that  the  written  con- 
tract was  not  altered  as  claimed. 

Appeal  from  judgment  on  report  of  referee. 

The  action  was  brought  by  H.  Nelson  Curtice  against  Amara  B.  West  to 
recover  for  materials  furnished  and  work  performed  in  the  construction  of  a 
hotel  building  for  the  defendant.  The  defendant  alleged  that  the  materials 
were  furnished  and  the  work  done  under  a  contract  which  the  plaintiff  failed 
to  perform;  and  that  as  a  consequence  be  has  sustained  damages  of  9l»000, 
for  which  he  demands  judgment.  Judgment  on  report  for  plaintiff,  and  de- 
fendant appeals. 

Argued  before  Haight,  Bradley,  and  Dwiqht,  JJ* 

Horace  L,  Bennett,  for  appellant.    S,  D.  Bentley,  for  respondent. 

Bradley,  J.  In  July.  1879,  the  parties  entered  into  an  agreement  in  writ- 
ing by  which  the  plaintiff  agreed  to  erect  for  the  defendant  a  hotel  building 
in  the  town  of  Webster,  K.  Y.,  within  three  months,  for  the  sum  of  93,150, 
payable  in  installments,— 81  lOQO  when  the  frame  was  erected,  $1,000  when 
the  mason  work  and  plastering  were  completed,  and  the  balance  when  the  en- 
tire work  was  finished.  The  defendant,  as  the  work  progressed,  paid  tlie  first 
two  installments,  of  $1,000  each,  to  the  plaintiff;  and  on  January  8,  1880,  be 
paid  him  the  further  sum  of  81.000.  The  referee  found  that  the  building  was 
substantially  completed  on  or  before  the  day  last  mentioned;  that  there  were 
some  slight  defects  in  the  building  caused  by  inadvertence  of  tlie  builder,  but 
that  they,  and  the  deviations  from  the  contract,  were  waived,  and  the  build- 
ing accepted  by  the  defendant  as  finished,  on  or  prior  to  Januarys,  1880;  and 
that  the  plaintiff  was  entitled  to  recover  the  residue  of  the  contract  price,  and 
■8205,69  for  extra  work,  with  interest  from  that  day;  and  directed  judgment 
.accordingly.  The  evidence  on  the  part  of  the  defendant  tends  to  prove  that 
in  many  respects  the  plaintiff  had  not  performed  the  contract,  and  that  the  de- 
fects resulting  from  such  failure  are  quite  substantial  and  pervasive.  )^y  the 
-evidence,  the  conclusion  apparently  was  warranted  that  the  default  of  the 
plaintiff  was  such  that  he  was  not  entitled  to  recover  upon  the  contract.  The 
performance  of  the  agreement  on  the  part  of  the  plaintiff  was  a  condition  pre- 
•cedent  to  recovery,  unless  such  performance  was  waived  by  the  defendant. 
In  this  class  of  cases,  however,  the  condition  precedent  may  not  require  literal 
performance;  but  when  the  contractor  has  in  good  faith  intended  to  comply 
with  his  agreement,  and  has  substantially  done  so,  slight  defects,  susceptible 
of  remedy,  for  which  allowance  may  be  made  by  way  of  adequate  indemnity 
to  the  other  party,  may  not  be  in  the  way  of  recovery  upon  the  contract,  sub- 
ject to  such  allowance  for  damages.     Woodward  v.  Ftdler^  80  N.  Y.  312. 

^In  general,  as  to  what  declaration  a  are  admissible  as  part  of  the  res  gestce,  see  Cook 
V.  Pinkerton,  (Ga.)  7  S.  E.  Rep.  171,  and  note;  Railroad  Co.  ▼.  O'Brien,  7  Sap.  Ct.  Rep. 
118,  and  note;  Dunbar  v.  McOill,  (Kioh.)  87  N.  W.  Rep.  285,  and  note;  RaUway  Co.  v. 
Mackie,  (Tex.)  9  B.  W.  Rep.  451,  and  note. 
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There  was  evidence  on  the  part  of  the  plaintiff  upon  the  subject,  and  tending  to 
prove  substantial  performance  within  the  rule  before  mentioned ;  also  that  some 
of  the  defects  complained  of  in  the  structure  were  caused  solely  by  the  defect- 
ive plans  and  specifications  of  the  architect,  which  were  parts  of  the  contract; 
and  there  is  some  evidence  bearing  upon  the  question  of  waiver  by  the  defend- 
ant of  deviation  from  the  contract,  and  of  the  defects  in  the  work  and  ma- 
terials. These  are  matters  upon  which  there  is  a  conflict  of  tlie  evidence  of  the 
reepective  parties.  The  conclusions  of  fact  in  those  respects,  of  the  referee, 
not  being  wholly  without  evidence,  the  exceptions  taken  to  such  findings  do 
not  raise  any  question  of  law.  Code  Civil  Proc.  §  992.  And  as  it  does  not 
appear  that  the  case  contains  all  the  evidence  bearing  upon  the  proposition 
so  found  by  him,  the  question  whether  tlieyare  against  the  weight  of  the  evi- 
dence is  not  here  for  consideration,  and  it  will  be  assumed  that  the  evidence 
given  upon  the  trial  was  sufiicient  to  fairly  support  them.  Porter  v.  8mith^ 
35  Hun,  118;  Spence  v.  Chambers^  39  Hun,  193. 

The  same  remarks  are  applicable  to  the  matter  of  the  defendant's  counter- 
claim alleged;  and  in  respect  to  that  it  may  also  be  suggested  that  there  is  no 
request  or  refusal  to  find  upon  the  subject.  It  is  therefore  unnecessary  to  re- 
fer specifically  to  the  evidence  bearing  upon  those  questions  of  fact,  for  the 
purposes  of  this  review.  We  have  not,  however,  overlooked  any  of  the  evi- 
dence, or  failed  to  appreciate  the  very  thorough  analysis  made  of  it  by  the 
argument  of  the  learned  counsel  for  the  defendant,  which  but  for  the  propo- 
sition before  stated  would  properly  require  and  have  a  more  extended  expres- 
sion of  consideration. 

The  contention  that  recovery  upon  the  contract  cannot  be  supported  because 
the  action  was  upon  the  quantum  meruit  is  not  sustained.  No  such  question 
was  raised  upon  the  trial,  and  it  is  not  available  when  raised  for  the  first  time 
upon  appeal.  Then  the  cause  of  action  alleged  is  not  entirely  remote  or  dis- 
tinct from  that  on  which  recovery  was  had.  It  was,  as  alleged,  for  materials 
famished,  and  work  done,  in  the  construction  of  a  hotel  for  the  defendant, 
•  which  is  the  subject  of  the  contract  in  question.  Southtoich  v.  Banhy  84  N. 
Y.420. 

The  plaintiff  called  as  a  witness  one  Wheat,  who  was  his  subcontractor  in 
the  work  of  construction  of  the  building  in  question,  and  examined  him  at 
considerable  length ;  and,  after  the  defendant  had  proceeded  for  some  time  with 
the  cross-examination  of  the  witness,  the  further  cross-examination  **  was  sus- 
pended by  the  adjournment  of  the  hearing  to  June  12,  1882,"  when  the  hear- 
ing was  resumed,  and  the  defendant's  counsel  called  for  the  witness  for  further 
cross-examination.  The  witness  Wheat  had  in  the  mean  time  died.  He  died 
June  11th.  The  defendant's  counsel  theretipon  moved  that  all  of  the  testi- 
mony of  the  witness  be  stricken  out;  also  that  if  not  all  be  stricken  out,  then 
that  certain  specified  portions  of  his  evidence  given  upon  his  direct  examina- 
tion be  stricken  out.  The  referee  thereupon  did  strike  out  certain  portions  of 
the  testimony  given  by  the  witness  upon  his  direct  examination,  "as  to 
which  he  deemed  no  cross-examination  had  been  had,''  which  did  not  embraco 
Hll  of  that  specified  by  the  defendant's  counsel  in  liis  motion,  and  allowed  the 
residue  to  remain.  Exception  was  taken  by  the  defendant.  The  referee  prop- 
erly denied  the  motion  to  striice  out  all  the  evidence  of  the  witness.  The 
question  arises  upon  the  exception  to  the  refusal  to  strike  out  the  portions^ 
permitted  to  remain  of  those  specified  in  the  defendant's  motion.  The  view 
of  tlie  referee  evidently  was  that  the  cross-examination  taken  had  relation  to 
the  subject  of  the  portions  allowed  to  remain  of  those  embraced  within  such 
specificationsof  the  evidence  in  chief  of  the  witness.  While  this  was  correct  as- 
to  some  of  it,  there  were  other  portions  of  it  tiiat  do  not  seem  to  have  been 
covered  by  the  cross-examination.  A  party  is  entitled  to  the  opportunity  and 
benefit,  upon  a  trial,  of  the  cross-examination  of  a  witness  whose  testimony 
in  chief  has  been  taken  by  the  adverse  party ;  and  if  without  his  fault,  and  for 
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causes  beyond  his  control,  he  is  denied  that  right,  the  evidence  of  the  direct 
examination  cannot  properly  be  made  available  to  the  party  taking  it.  People 
V.  Cole,  43  N.  Y.  508,  affirming  2  Lans.  870.  The  burden  was  with  the  de- 
fendant to  make  it  appear  in  the  case  that  the  motion  came  within  the  rnie 
which  made  its  denial  error.  In  Forrest  v.  JCissam,  7  Hill,  463,  reversing  25 
Wend.  651,  where  it  appeared  that,  at  the  «lo8e  of  the  direct  examination  by 
the  defendant  of  a  witness,  the  further  hearing  was  adjourned  by  the  referees 
for  their  own  accommodation  to  a  future  day,  by  the  consent  of  the  parties, 
the  court  held  that  the  death  in  the  mean  time  of  the  witness  furnished  no 
right  to  reject  the  testimony  taken  in  chief.  The  reasons  for  the  result  given 
l)y  the  several  members  in  the  court  of  errors  who  delivered  opinions  in  that 
case  were  not  entirely  in  harmony,  and  the  views  of  some  of  them  went  fur- 
ther than  was  necessary  to  support  the  conclusion  adopted  upon  the  facts  there 
presented;  and  while  tliose  views  are  criticised  by  the  court  -n  People  v.  CoUt 
supra,  tlie  decision  in  the  Forrest  Case  is  not  overruled.  Se*s  also.  Burden  v. 
Pratt,  1  Thomp.  &  C.  554;  St^irm  v.  Insurance  Co,,  63  N.  Y.87;  HewUtty, 
Wood,  67  N.  Y.  897.  The  adjournment  must,  as  in  Forrest  v.  Kissam,  l» 
deemed  to  have  been  had  with  the  consent  of  the  defendant,  and  the  oppor- 
tunity to  cross-examine  the  witness  lost  without  any  fault  of  the  plain- 
tiff. The  case  before  us  is  silent  as  to  the  circumstances  attending  the  act  of 
adjournment,  and  nothing  appears  showing  that  the  defendant  was  deprived 
of  the  opportunity  of  then  completing  the  oross*examinatlon  if  he  had  desu^ 
to  do  so.  And  while  the  day  to  which  the  adjournment  was  taken  was  Mon- 
day, the  day  of  the  adjournment  does  not  appear,  but  the  last  day  of  the  hear- 
ing, as  represented  by  the  case,  prior  to  that  to  which  this  adjournment  was 
taken,  was  May  17,  1882.  We  are  tiierefore  not,  otherwise  than  by  that,  ad- 
vised by  the  record  of  the  length  of  time  for  which  the  adjonrnment  was  taken. 
Ill  view  of  the  situation  j)resented  by  the  case,  no  error  in  the  ruling  of  the 
referee  upon  the  defendant's  motion  is  made  to  appear.  In  the  cited  case  of 
Price  V.  Wilsan,  67  Barb.  9,  the  witness  wliose  evidence  in  chief  was  stricken 
out,  because  he  declined  or  failtd  to  appe^ir  and  submit  to  cross-examination,' 
was  a  party  defendant  to  the  action,  and  his  directexamination  had  been  taken 
in  behalf  of  the  defense.'  That  case  is  not  necessarily  applicable  to  the  qaes- 
tion  presented  here. 

There  was  a  large  number  of  exceptions  taken  by  the  defendant  to  theex- 
<^lnsion  and  recc^ption  of  evidence  on  the  trial,  some  of  which  require  atten- 
tion. After  making  the  contract  before  mentioned,  with  the  defendant,  the 
plaintiff,  by  an  agreement  of  the  same  date  with  Wheat,  employed  the  latter 
to  do  the  work  of  construction  of  the  building.  Wheat  became  a  subcon- 
tractor of  the  plaintiff  to  that  extent,  and  proceeded  with  the  work.  By  wit- 
nesses  called  on  the  part  of  the  defendant,  the  latter  offered  to  prove  state- 
ments made  by  Wheat  in  respect  to  the  portion  of  the  work  in  which  he  was 
at  the  time  engaged.  The  evidence  was  excluded,  and  exception  taken. 
There  were  several  such  offers  and  rulings;  and,  without  specifying  them 
with  particularity,  we  think  the  rulings,  so  fkr  as  they  excluded  the  evidence 
of  what  he  said  in  reference  to  the  character  of  the  work  and  materials  as  to 
which  he  was  at  the  time  engaged  in  performing  and  using,  were  erroneously 
made.  Those  statements  were  of  such  a  character  that  it  cannot  be  seen  that 
the  defendant  may  not  have  been  prejudiced  by  their  exclusion.  They  were 
admissible  as  pai-t  of  the  res  gesta.  They  may  have  been  treated  as  character- 
izing the  acts  in  which  he  was  then  engaged,  and  may  have  had  some  bearing 
on  the  question  of  good  faith,  which  whs  involved  in  the  considerations  pre- 
sented upon  the  trial,  bearing  upon  the  plaintiff's  right  of  recovery  on  the 
•contract.  The  plaintiff,  by  this  contract  of  employment,  had  placed  Wheat 
in  the  relation  to  the  work  which  he  had  assumed  by  his  contract  with  tlie 
•defendant.  This  did  not  change  his  relation  to  the  latter  in  respect  to  the 
work,  or  his  responsibility  for  the  aots  of  his  repi^esentative,  so  created,  in  its 
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perrormance.  The  excluded  evidence  had  relation  to  the  work  performed 
under  the  written  contract,  and  to  the  right  of  action  upon  it,  and  did  not  re- 
late to  the  extra  w<^rk.  There  were  some  other  exceptions  taken,  to  the  ex- 
clusion and  reception  of  evidence,  which  could  not  prejudice  the  defendant 
except  in  its  bearing  upon  the  question  whether  or  not  the  plaintiff  was  en- 
titled to  recover  upon  such  contract.  They  require  no  consideration,  because, 
for  the  reasons  before  given,  a  new  trial,  as  relates  to  that  branch  of  the  re- 
covery, must  be  granted.  In  the  view  taken  of  the  case,  it  does  not  become 
necessary  to  consider  the  controverted  question  as  to  tiie  kind  of  refrigerator, 
and  the  character  and  extent 'of  the  iinish  of  the  observatory,  required  by  the 
plans  and  specifications,  or  the  admissibility  of  the  excluded  evidence  of  opin- 
ions of  witnesses  upon  that  subject;  as  the  additional  expense,  of  doing  all 
that  the  defendant  claims  was  requisite  to  the  performance  of  the  contract  in 
those  respects,  would  be  less  than  the  amount  remaining  unpaid,  upon  such 
written  contract,  of  the  price  for  the  work  and  materials  stipulated  by  it. 
Woodtoard  v.  Fuller,  80  N.  Y.  312.  The  plaintiff  was  permitted,  against  ob- 
jection and  exception  of  the  defendant,  to  give  evidence  of  a  conversation 
said  by  him  to  have  taken  place  between  the  parties  shortly  prior  to  the  exe- 
cution of  the  written  agreement,  to  the  effect  that  the  defendant  promised  to 
give  his  personal  supervision,  care,  and  attention  to  the  work  as  it  progressed, 
and  to  relieve  the  plaintiff  from  such  care,  in  view  of  the  fact  that  it  was  un- 
derstood that  the  latter  would  sublet  the  performance  of  the  work  to  Wheat; 
^Iso  that  there  was  some  undei-standing  then  had  between  them  as  to  the  req- 
uisitely  seasoned  condition  of  the  timber,  or  seme  portion  of  it,  to  be  used  in 
the  construction  of  the  building.  These  statements  of  the  understanding  be- 
tween them  were  not  in  accordance  with  the  provisions  in  the  written  con- 
tract, but  ma^  be  deemed  to  be  in  contravention  of  its  terms.  This  evidence 
was  incompetent  to  qualify  or  modify  the  terms  of  the  written  contract,  which 
is  presumed  to  embrace  the  final  oonsummation  of  the  negotiation  in  respect 
^  to  all  matters  embraced  within  its  provisions;  and  if  the  existence  and  force 
'  of  the  contract,  as  such,  may  be  deemed  to  have  unquestionably  been  estab- 
lished at  the  time  such  evidence  was  received,  its  reception  was  error.  But 
it  may  be  observed  that  the  plaintiff  did  not  in  the  outset  of  his  action  proceed 
upon  the  idea  that  the  written  contract  had  force  and  validity  as  such,  but 
gave  evidence  tending  to  prove  that  it  had  been  rendered  invalid  by  reason  of 
material  alterations  made  in  it  after  its  execution,  without  his  consent;  and 
that  was  a  question  pending  for  the  oonsideration  of  the  referee,  at  the  time 
the  evidence  referred  to  was  given,  of  what  the  plaintiff  claimed  was  the  oral 
understanding  between  him  and  the  defendant  before  the  written  agreement 
was  completed.  In  that  view  the  reception  of  the  evidence  was  not  error. 
And  the  determination  by  the  referee  that  the  contract  had  not  been  so  al- 
tered, and  that  it  was  effectual  and  binding  between  the  parties  to  it,  had  re- 
lation to  the  effect  of  such  evidence,  rather  than  to  its  admissibility  when 
offered  and  received.  We  are  inclined  to  think  that,  in  view  of  the  result 
given  to  this  review,  there  was  no  error  to  the  prejudice  of  the  counter-chiim 
alleged  by  the  defendant,  and  to  which  evidence  related,  in  the  admission  or 
rejection  of  evidence  on  the  trial.  Tlie  judgment  sliould  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event,  unless  the  plaintiff  stipulate  to  de- 
duct from  the  recovery  $150,  and  interest  thereon  from  January  8, 1880;  and 
in  that  event  the  judgment  be  so  modified,  and,  as  modified,  affirmed,  with- 
out costs  of  this  appeal  to  eithw  party. 

Haight  and  Dwight,  JJ.,  concur. 
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Kenksy  0.  New  Yobe  Cent.  &  H.  B.  R.  Co. 
(Supreme  Court,  C^€neral  Term,  Fifth  Department.    October  19. 1888.) 

1.  Death  by  Wronqpul  Act— Action— Pleading — Clerical  Error. 

Under  Code  Civil  Proc.  N.  Y.  $$  1903, 1908,  giving  the  administrator  of  a  dece- 
dent who  has  left  surviving  him  a  wife  or  next  of  kin,  a  rifht  of  action  for  a  wrong- 
ful  act  causing  the  death,  where  the  complaint  alleges  that  **  defendant  left  him 
surviving  his  widow, ""  the  use  of  the  word  *^ defendant"  instead  of  ** decedent"  may 
be  regarded  as  a  clerical  error,  and  immaterial. 

2.  Same— Pleading— Damages  Sustained. 

Under  section  1904,  authorizing  the  reooverv  of  damages  as  **  compensation  for 
the  pecuniary  Injuries  resulting  from  the  decedent^s  death  to  the  person  or  persons 
for  whose  benefit  the  action  is  brought, "  damages  are  Implied  from  an  idlegatioa 
of  the  wrongful  act,  and  no  other  allegation  that  damages  have  been  sustained  by 
those  beneficially  interested  in  the  action  is  necessary. 

Appeal  from  special  term,  Erie  county. 

Action  by  Margaret  Kenney,  administratrix  of  Alexander  Kenney,  against 
the  New  York  Central  &  Hudson  Kiver  liailroad  Company,  for  the  wrongful 
death  of  decedent.  Interlocutory  judgment  overruling  demurrer  to  complaint^ 
and  defendant  appeals. 

Argue<^  before  Barker,  P.  J.,  and  Haioht,  Bradley,  and  Dwioht,  JJ. 

Rogers,  Locke  dk  Milbum,  for  appellant.  8hire  dk  Van  Peyma,  for  respond- 
ent. 

Bradley,  J.    The  action  was  brought  to  recover  damages  for  the  benefit 
of  those  entitled  to  them  occasioned  by  the  death  of  AJexander  Kenney.  the 
plaintiif's  intestate,  whose  death  is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.    Tlie  complaint  alleges  the  negligence  *of  the  defend- 
ant, the  death  of  Kenney  as  the  consequence,  and  the  issue  to  the  plaintiff  of 
letters  of  administration;  also  that  the  defendant  left  him  surviving  his 
widow,  Margaret  Kenney.    There  is  in  the  complaint  no  further  allegation 
that  the  decedent  left  him  surviving  a  wife  or  next  of  kin.    Nor  is  it  alleged 
that  any  damages  were  suffered  by  any  persons  by  such  negligence  or  dei^, 
but  judgment  is  demanded  for  a  specific  sum  of  money.    The  objection  to  the 
complaint  was  taken  by  demurrer  upon  the  ground  that  it  failed  to  state  /acts 
suificlent  to  constitute  a  cause  of  action.    The  statute  gives  a  right  of  action 
te  the  administrator  of  a  decedent  who  has  left  surviving  him  a  wife  or  next 
of  kin  to  recover  damages  for  a  wrongful  act,  neglect,  or  default  by  which 
his  death  was  caused,  against  a  parly  who  would  have  been  liable  to  him  if 
death  had  not  ensued,  and  the  damages  in  such  case  recovered  are  exclusively 
for  the  benefit  of  the  decedent's  widow  and  next  of  kin.    Code  Civil  Proc.  §§ 
1902,  1903.    It  was  essential  to  the  cause  of  action  to  represent  by  allegation 
in  the  complaint  that  the  intestate  left  him  surviving  some  person  or  persons 
who  would  be  entitled  to  the  benefit  of  the  recovery  if  one  should  be  had.   If» 
therefore,  the  allegation  that  he  left  a  wife  or  next  of  kin  was  wanting,  the 
demurrer  was  well  taken.    It  is  very  evident  that  the  words  ''defendant  left 
him  surviving  his  widow"  was  a  mere  clerical  error  either  in  drawing  or 
copying  the  complaint.     And  it  is  so  apparent  that  the  word  "defendant''  in- 
stead of  "decedent"  was  in  that  manner  inserted,  that  it  may,  we  think,  be 
treated  as  if  the  latter  had  been  the  word  used.    It  is  impossible  to  apply  the 
phrase  to  the  relation  of  the  defendant.     This  clerical  error  could  not  have 
misled  that  party,  and  should  be  disregarded.     Id.  §  723;  Roussel  v.  Iimkr- 
ance  Co.,  9  Jones  &  S.  279. 

The  purpose  of  the  action  is  to  recover  damages  for  the  benefit  of  the  de- 
cedent's widow.  The  question  arises  whether  any  allegation  that  damages 
had  been  sustained,  or  that  she  had  suffered  damages  by  the  negligence  of  the 
defendant,  or  by  reason  of  the  death  of  her  husband  so  occasioned,  was  essen- 
tial to  support  the  complaint.    It  is  said  that  the  recovery  depends  upon  the 
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fact  that  damages  have  been  snstained  by  the  party  or  parties  entitled  to  the 
benefit  of  them,  and  ttierefore  it  is  necessary  to  charge  in  the  complaint  that 
SQCh  damages  have  been  suffered  by  the  causes  alleged.  There  is  apparently 
some  force  in  this  contention,  in  view  of  the  rales  of  pleading  that,  unlike  the 
effect  which  may  result  from  evidence,  no  inferences  or  implications  arise  in 
support  of  the  pleading,  but  all  matters  upon  wliich  the  right  or  cause  of  ac- 
tion rests  must  be  alleged,  to  make  it  good  as  against  demurrer.  Rodi  v.  In- 
sfirance  Co,,  (>  Bosw.  28;  Parkhurst  v.  Wolf,  15  Jones  &  S.  320;  Freeman  v. 
Insurance  Co.,  88  Barb.  247.  The  statute  from  which  the  right  of  action  iu 
such  case  is  derived  does  not  prescribe  any  rule  of  pleading,  but  simply  pro- 
vides that  for  the  wrongful  act  or  neglect  by  which  the  death  is  caused  an  ac- 
tion may  be  maintained  to  recover  damages.  But  the  damages  awarded  are 
a  "compensation  for  the  pecuniary  injuries  resulting  from  the  decedent's 
death  to' the  person  or  persons  for  whose  benefit  the  action  is  brought. "  Code 
Civil  Proc.  §  1904.  In  common-law  actions  founded  upon  wrongful  or  neg- 
iigent  acts  of  defendants,  the  damages  are  the  result  or  consequence  of  the 
cause  of  action  out  of  or  from  which  they  arise;  and,  while  they  may  be  es- 
sentia] to  recovery,  they  do  not  necessarily  constitute  any  part  of  the  cause  of 
action  which  produces  them.  And  therefore,  when  a  complaint  alleges  &uch 
cause  of  action  from  which  damages  may  and  presumptivdy  do  flow,  th^  ad- 
dition of  the  demand  of  judgment  for  a  sum  of  money  as  the  consequence  of 
such  cause  of  action  is  all  that  is  necessarily  required  to  sustain  the  pleading. 
In  stating  this  proposition  we  do  not  embrace  within  it  what  are  known  as 
"special  damages,"  nor  do  we  express  any  opinion  upon  the  question  whether 
or  not  in  the  class  of  cases  now  under  consideration  any  damages  which  re- 
quire evidence  upon  that  subject  lo  establish  them  would  come  within  such 
proposition.  That  question  is  not  necessarily  here,  in  the  view  which  wiU  be 
taken  as  we  proceed,  in  iSafford  v.  Drew,  3  Duer,  627, 641,  the  learned  judge 
who  delivered  the  opinion  of  the  court  remarked  that,  **  without  saying  how 
far  it  is  necessary  to  go  in  such  allegations,  it  may  be  stated  that  at  least  the 
persons  who  have  suffered  or  may  suffer  such  injury  should  be  named,  with 
an  averment  that  they  had  sustained  a  pecuniary  loss  to  a  certain  amount 
from  his  death."  It  may  be  observed  that  the  complaint  there  contained  ho 
allegation  that  the  deceased  left  any  widow  or  next  of  kin  surviving  him, 
which  omission  in  the  pleading  was  suflicient,  for  the  purposes  of  that  case, 
to  sustain  the  demurrer.  It  is,  however,  suggested  by  the  defendant's  coun- 
sel that  it  is  necessary  to  allege  damages,  because  none  may  necessarily  have 
been  suffered  by  the  widow  on  account  of  the  death  of  the  husband,  and 
without  which  the  action  would  have  no  support.  The  difference,  such  as 
it  may  be,  between  the  rule  applicable  to  damages  which  a  plaintiff  in  his 
own  right  might  be  entitled  to  recover  in  an  action  for  an  injury  to  him, 
and  where  the  recovery,  as  in  this  case,  is  dependent  upon  a  pecuniary  in- 
jury to  another  for  whose  benefit  the  action  is  prosecuted,  has  not  been 
overlooked.  But  while  in  the  latter,  as  well  as  in  the  former,  there  has  been 
no  actual  damages  proved,  the  law,  for  the  act  of  wrong  or  neglect  of  the  de- 
fendant which  caused  the  death,  and  thus  produced  the  right  and  cause  of  ac- 
tion, permits  the  recovery  of  nominal  damages.  Quin  v.  Moore,  15  N.  Y.  432, 
434;  Melntyre  v.  Railroad  Co.,  43  Barb.  532.  And  such  recovery  rests  upon 
legal  presumption.  Emhrey  v.  Owen,  6  Exch.  353;  Paul  v.  Slason,  22  Vt. 
231;  Brent  v.  Kimball,  60  111.  211;  Fitch  v.  Fitch,  3  Jones  &  S.  302.  The 
right  of  action  is  given  by  the  statute  for  the  act  which  is  wrongful  or  negli- 
gent. When  this  is  established  as  the  cause  of  the  death,  the  law  supplies 
the  necessary  Implication  to  the  award  of  nominal  damages.  It  would  seem 
to  be  unnecessary  to  allege  the  conclusion  which  the  law  furnishes.  Whether 
beyond  this,  and  so  far  as  relates  to  damages  which  depend  upon  proof  in  that 
respect,  they  are  of  a  nature  which  requires  allegation  to  permit  evidence  of 
Ihem  as  the  subject  of  recovery,  it  is  now  unnecessary  to  determine;  and  upon 
v.2N.Y.s.no.l6— 38 
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that  question  we  intend  now  to  express  no  opinion.  The  allegation  that  lit- 
ters of  administration  wera  duly  Issued  to  the  plaintiff  by  the  surrogate  of 
Erie  county  is  sufficient.  These  views  lead  to  the  conclusion  that  the  de- 
murrer was  not  well  taken.    The  judgment  should  be  affirmed. 

Barker,  P.  J.,  and  Haight  and  Dwight,  JJ.,  concur. 


Town  of  Cherry  Creek  t>.  Becker  et  al. 
{Supreme  Cmirt^  General  Termj  Fifth  Dej}artment.    October  19, 1888.) 

1.  RATiiROAD  Companies— Municipal  Aid  —  Separate  Petitions  —  SiNoiiS  Adjudica- 

tion. 

Under  Laws  N.  Y.  18T1,  c.  925,  §§  1,  2,  providing  that  when  a  majority  of  the  tax- 
payers representing  a  majority  of  the  taxahle  property  of  a  town  sbaU  make  ap- 
plication Dy  petition  to  the  county  judge,  setting  forth  that  they  desire  that  the 
town  shall  create  and  issue  its  bonds  to  an  amount  named,  and  invest  the  same,  or 
the  proceeds  thereof,  in  the  stock  or  bonds  of  a  railroad  company,  the  judge  shall 
order  publication  of  notice,  and  on  the  day  appointed  make  an  adjudication  whether 
the  petitioners  represent  a  majority  of  the  taxable  property,  where  two  such  petitions, 
one  calling  for  an  amount  in  addition  to  the  amount  of  the  other,  are  presented,  eadh 
representing  a  majority  of  the  taxable  property,  but  the  names  thereon  in  common 
do  not  represent  such  majority,  a  single  adjudication,  that  each  petition  represents 
such  majority,  is  within  the  judge's  jurisdiction^  and  the  issue  of  bonds  to  an 
amount  equal  to  the  combined  amounts  called  for  in  both  petiUoiis,  upon  such  pro- 
ceeding, is  merely  an  irregularity  not  affecting  their  validity. 

2.  Same— Petition— Investment. 

A  desire  in  the  petition  that  the  bonds  be  invested  in  stock  of  a  railroad  company 
is  within  the  statute  authorizing  a  desire  that  the  bonds  or  the  proceeds  be  so  in- 
vested; the  variance  being  merely  an  irregularity  not  affecting  the  jurifldiotioaal 
character  of  the  petition. 
8.  Same— Adjudication— Rblibp  Ordered— Failure  of  Clerk  to  Sign. 

Under  section  2,  providing  that  the  j  udge  shall  make  such  adjudication,  and  cause 

the  same  to  be  entered  of  record  in  the  office  of  the  clerk  of  the  county,  and  that 

-  such  judgment  and  reoord  shall  have  the  same  effect  as  other  judgments,  it  is  not 

necessary  that  it  specify  any  relief,  or  declare  any  amount;  and  the  failure  of  the 

'        clerk  to  sign  it  Is  a  mere  irregularity,  not  affecting  the  validity  of  the  bonds. 

4.  Same— Authority  of  CJommissioners— Contracts  with  Company. 

A  petition  of  tax-payers  for  the  issuance  of  railroad  aid  bonds,  providing  that  a 
certain  quantity  shall  be  issued  when  the  road  id  located  through  the  town,  author- 
izes the  commissioners,  appointed  in  pursuance  of  the  petition,  to  postpone  thsfr 
issue  to  a  later  stage  in  the  progress  of  the  work,  by  contract  with  the  company. 

5.  Samb— Constitutional  Prohibition— Obligation  op  Contracts. 

Under  section  1,  providing  that  acceptance  of  a  subscription  founded  on  a  petition 
for  the  issuance  of  railroad  aid  bonds  shall  bind  the  company,  and  that  non-compli- 
anoe  with  any  condition  inserted  in  the  petition  shall  not  invalidate  the  bonds,  a 
contract  by  the  commissioners,  whereby  they  subscribe  the  whole  amount  of  bonoa, 
to  be  delivered  when  the  road  is  built  through  the  town,  on  a  petition  authorizinf 
them  to  subscribe,  but  providing  that  the  final  issue  of  bonds  shall  not  be  made  tm 
the  road  is  completed,— accepted  by  the  company,— binds  it,  though  the  bonds  are 
in  escrow ;  and  a  subsequent  constitutional  prohibition  of  such  aid  by  towns,  before 
actual  delivery  of  the  bonds,  does  not  invalidate  them. 

6.  Same— Date  of  Issue— Evidence.  _^     ^   ^^  ^,^  ^^       , 

The  date  of  railroad  aid  bonds,  prior  to  the  constitutional  amendment  forbidding 
their  issue,  is  not  conclusive  evidence  on  behalf  of  the  holder,  on  the  questioned 
his  bonafihes^  that  they  were  issued  before  the  amendment. 

7.  Same- Rights  of  Tax-Payers— Estoppel. 

The  levy  by  officers  of  a  town  of  taxes  to  pa^  interest  on  railroad  aid  bonds  does 
not  estop  the  tax-payers  thereof  from  contesting  their  validity. 

8.  Same— Kemedibs. 

A  town  for  which  railroad  aid  bonds  have  been  Issued  may  bring  an  action  in 
equi^  to  restrain  the  payment  of  interest,  and  to  require  them  to  be  deliveFed  nv 
and  canceled,  and  is  not  compelled  to  wait  till  action  is  brought  thereon  at  law,  and 
,  set  up  their  Invalidity  as  a  defense. 

Appeal  from  special  term,  Chautauqua  county. 

The  action,  was  brought  by  the  town  of  Cherry  Creek  in  the  eovtilyof 
ChaMtauqua*  againat  the  bonding  oommissioneia  and  supenriaor  of  such  town* 
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Philip  Becker,  and  others  named ;  also  against  all  other  persons  or  corpora- 
tions who  own,  have  in  their  possession,  custody,  or  control,  any  town  lK>nds 
purporting  to  have  been  issued  by  the  town  in  aid  of  the  Buffalo^  Jamestown 
Railroad  Company,  to  restrain  the  payment  of  any  of  the  interest  or  principal 
of  such  bonds,  and  to  require  that  they  be  delivered  up  and  canceled.  The 
4imount  of  bonds  issued  by  the  commissioners  of  the  town  was  ^44,000,  pur- 
suant to  tlie  adjudication  of  the  county  judge  of  Chautauqua  county,  founded 
upon  two  petitions:  The  first  one  was  dated  April  8, 1872,  and  expressed  the 
•ilesire  of  the  petitioners  that  the  town  issue  its  bonds  to  the  amount  of  $25- 
OOO,  and  invest  them,  or  the  proceeds  thereof,  in  the  stock  of  the  Buffalo  & 
Jamestown  Railroad  Company,  "upon  such  terras  and  conditions  as  shall  be 
4igreed  upon  between  the  said  railroad  company  and  the  commissioners  who 
shall  be  appointed  to  issue  such  bonds;  and  it  is  required  that  the  said  commis- 
sioners issue  said  bonds  upon  the  express  condition  that  said  railroad  shall  be 
constructed  through  said  town  of  Cherry  Creek,  and  to  be  issued  in  amounts 
as  follows:  Five  thousand  dollars  when  said  road  is  located  through  said 
town;  ten  thousand  dollars  when  said  road  is  graded  through  said  town;  and 
the  remaining  ten  thousand  when  said  road  is  completed. "  The  other  petition 
bore  date* April  26, 1872,  and  after  reciting  the  provisions  of  the  former  peti- 
tion it  proceeds  as  follows:  **And  we  further  desive  that  said  town  create  and 
issue  further  additional  bonds  to  the  amount  of  nineteen  thousand  dollars  upon 
the  said  town,  in  addition  to  the  said  before-mentioned  twenty-five  thousand 
•dollars,  making  in  all  the  sum  of  forty-four  thousand  dollars,  and  invest  the 
said  bonds  in  the  stock  of  the  aforesaid  Buffalo  &  Jamestown  Railroad  Com- 
pany, when  said  railroad  is  completed  through  said  town  of  Cherry  Creek.  *' 
Both  petitions  were  presented  to  the  county  judge  on  June  15, 1872,  and,  as 
to  each  of  them,  he  made  his  order  for  publication  of  notice  of  the  time  and 
place  he  would  proceed  to  take  proof  of  the  facts  stated  in  the  (petition.  Pur- 
suant to  which  notice  the  county  judge  did,  on  July  11,  1872,  proceed  to  take 
4ind  took  such  proofs;  and  thereupon  made  and  sulwcribed  his  adjudication, 
which,  after  reciting  the  presentation,  and,  substantially,  the  provisions  of 
the  two  petitions,  and  his  order  for  publication  of  notice,  and  his  proceeding 
to  take  the  proofs,  proceeds:  "And  it  appearing  satisfactorily  to  me  from  said 
proofs  that  the  petitioners  in  each  of  said  petitions  do  represent  a  majority  of 
the  taxable  property  upon  the  last  preceding  tax-list  and  assessment  roll  of 
said  town,  and  that  the  petitioners  in  each  of  said  petitions  do  represent  a 
majority  of  the  tax-payers  of  said  town,  as  shown  by  the  last  preceding  tax- 
list  and  assessment  roll  of  said  town,  now,  therefore,  I  do  adjudge  and  deter- 
mine that  the  said  petitioners  in  each  of  said  petitions  do  represent  a  majority 
of  the  tax-payers  of  the  said  town  of  Cherry  Creek,  as  shown  by  the  last  pre- 
4:eding  tax-list  and  assessment  roll  of  said  town,  and  that  the  petitioners  in 
each  of  said  petitions  do  represent  a  majority  of  the  taxable  property  upon 
said  last  preceding  tax-list  and  assessment  roll  of  said  town.  Let  this  judg- 
ment be  entered  of  record  in  the  office  of  the  clerk  of  the  county  of  Chautau- 
qua. And  1  do  hereby  appoint  Charles  A.  Spencer,  Erastus  Brown,  and 
Harry  Billing,  freeholders,  residents,  and  tax-payers  of  the  said  town,  com- 
missioners under  these  proceedings,  for  the  purposes  named  in  the  statute 
in  such  case  made  and  provided.  £.  F.  Warrek,  County  Judge."  This 
was  filed  with  the  clerk  of  Chautauqua  county,  July  15,  1872.  The  Buf- 
falo &  Jamestown  Railroad  was  located  through  the  town  in  the  fall  of  that 
year,  and  was  substantially  completed  through  it  in  the  spring  of  1875. 
In  August,  1872,  the  commissioners  made  a  contract  with  the  railroad  com- 
pany, by  which  they  agreed  to  issue  to  the  company  the  town  bonds,  to  the 
amount  of  $44,000,  and  subscribe  to  that  amount  of  stock  of  the  company 
when  tite  railroad  should  be  finally  located  and  constructed  through  the  jown 
ready  for  the  rolling  stock;  and  on  August  26,  1874, smother  contract  was 
made  between  the  commissioners  and  the  company,  pursuant  to  which  the 
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bonds  were  issued  and  the  stock  subscribed  for;  and  the  bonds  and  certificate 
of  the  stock  were  delivered  to  a  third  party  in  escrow,  for  delivery  to  the  par- 
ties respectively,  when  they  were,  pursuant  to  Ihe  contract,  entitled  to  tlieoa. 
And  on  or  about  the  Ist  day  of  April,  1875,  the  bonds  were  delivered  to  the 
railroad  company,  and  the  stock  certificate  to  the  commissioners.  The  inter- 
est from  April  1,  1875,  was  paid  on  the  1st  days  of  July  and  January  of  each 
year,  to  and  including  January  1,  1881.  The  defendant  Becker  became  the 
owner  of  65,100  of  such  bonds.  This  action  was  commenced  in  October, 
1881,  and  the  respondent  alone  appeared  and  answered.  Complaint  dismissed 
on  merits,  and  plaintiff  appeals. 

Laws  N.  Y.  1871,  c.  925,  §  1,  provides  that  when  a  majority  of  the  tax-pay- 
ers, representing  a  majority  of  the  taxable  propertv  of  a  town,  shall  make  ap- 
plication, by  petition  to  the  county  judge,  setting  forth  that  they  desire  that 
the  town  shall  create  and  issue  its  bonds  to  an  amount  named,  and  invest  the 
same  or  the  proceeds  thereof  in  the  stock  or  bonds  of  a  railroad  company,  the 
judge  shall  order  publication,  etc. 

Argued  before  Barkbk,  P.  J.,  and  Haigut,  Bradley,  and  Dwight,  JJ. 

C.  li,  Lockioood,  for  appellauth     Albert  MooU  for  respondent. 

Bradley,  J.,  {after  staiing  the  facts.)  The  leading  propositions  are:  (1) 
Did  the  proceedings  pursuant  to  which  the  bonds  were  issued  confer  jurisdic- 
tion to  issue  them?  (2)  Were  the  bonds  saved  from  the  operation  of  the  con- 
stitutional amendment  of  January  1,  1875,  which  denied  to  municipal  corpo- 
rations the  power  to  incur  liability  for  such  purposes?  Other  questions  are 
also  presented,  which  will  have  such  consideration  as  they  may  seem  to  require. 

The  petition  of  April  8, 1872,  embraces  within  its  terms  all  that  the  statute 
required.  Laws  1871,  c.  925,  §  1.  The  petition  was  verified  by  one  of  the 
petitioners,  and  in  like  manner  was  the  petition  of  date  April  26,  1872,  ver- 
ified; and  the  trial  court  found  that  the  petitioners  whose  names  were  sub- 
scribed to  each  of  such  petitions  were  a  majority  of  the  tax-payers  of  the  town 
of  Cherry  Greek  who  were  taxed  or  assessed  for  property,  not  including  those 
taxed  for  dogs  or  highway  tax  only^  upon  the  last  preceding  assessment  roll  or 
tax-list,  and  who  who  were  ass,^8sed  for  or  represented  a  majority  of  the  tax- 
able property  upon  such  tax-list  or  roll;,  and  such  finding  was  permitted  by 
the  evidence.  But  the  petitioners  whose  names  were  subscribed  to  the  latter 
petition,  identical  with  those  who  made  the  first  petition,  did  not  constitute 
a  majority  of  the  tax-payers  whose  names  appeared  upon  such  assessment  roll. 
In  the  first  petition  the  amount  of  bonds  which  the  petition  era  expressed  a 
desire  to  iiave  issued  was  ^25,000,  and  in  the  other  petition  the  amount  so 
desired  was  ^19,000  in  addition*  making  $44,000.  If  the  two  petitions  are  to 
be  treated  as  one,  or  the  latter  as  merging  the  former,  there  was  no  authority 
given  to  issue  bonds  to  the  amount  of  §44,000;  because  the  same  persons,  con- 
stituting a  majority  of  such  tax -payers,  did  not  unite  in  the  two  petitions, 
neither  one  of  which  was  sufficient  to  authorize  the  issue  of  that  amount  of 
bonds.  The  right  to  do  so,  if  it  was  given  by  the  proceeding,  must  rest  upon 
both  petitions.  And  assuming  that  each  of  Jbhem  was  valid,  the  proceeding, 
so  far  as  it  was  single  and  applicable  to  both,  may  have  been  irregular,  for 
the  reason  arising  out  of  the  want  of  identity  of  the  requisite  number  of  tjix- 
payers  in  both  to  constitute  a  majority  of  all  the  tax-payers  on  the  roll,  and 
subject  to  reversal  on  review;  but  the  bonds  issued  would  not  be  void  for  such 
irregularity,  as  there  was  no  want  of  jurisdiction. 

It  is,  however,  suggested  that  the  second  petition  was  defective  and  in- 
effectual, because  by  it  the  desire  of  the  petitioners,  as  expressed,  was  that 
the  bonds  be  invested  in  the  stock  of  the  railroad  company,  instead  of  the  ex- 
pression that  the  bonds  or  the  proceeds  thereof  be  so  invested*  as  provided 
by  the  statute.  Id.  The  statutory  proceeding  was'in  derogation  of  the  com- 
mon law,  and,  so  far  as  requisite  to  confer  jurisdiction,  the  statute  must  be 
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<juite  Strictly  pursued  to  give  it  support.  People  v.  Spencer,  55  N.  Y.  1; 
Toum  of  WelUborough  v.  Railroad  Co.^  76  N.  Y.  182.  But  the  investment 
of  the  bonds  in  the  stock  was  within  the  power  given  by  the  statute,  and  we 
are  not  prepared  to  hold  that  such  limitation  of  the  desire  expressed  was  a  de- 
feet  in  the  petition  impairing  its  jurisdictional  character.  In  Norton  v.  Town 
of  Thompson,  71  K.  Y.  513,  the  bonds  referred  to  were  issued  under  a. statute 
which  provided  for  borrowing  money,  and  issuing  bonds  for  that  purpose, 
^nd  with  the  money  to  purchase  the  stock  of  the  railroad  company;  and  re- 
quired the  money  so  borrowed  to  be  expended  in  the  construction  of  the  road. 
There  was  under  that  statute  no  power  to  invest  the  bonds  in  the  stock  of 
the  company.  In  the  proceeding  before  the  county  judge  the  allegations  of 
the  two  petitions  were  proved  and  treated  separately  until  the  adjudication 
was  made. 

The  only  bonds  involved  in  this  action,  so  far  as  appears,  were  those  held 
by  the  respondent,  amounting  to  i|5, 100.  The  tirst  petition  gave  jurisdictio;i, 
^nd  authorized  adjudication,  which  would  permit  the  issue  of  bonds  amount- 
ing to  $25,000.  And  it  may  be  observed  that  the  judgment,  in  terms,  di- 
rected the  issue  of  no  amount  of  bonds.  It  was  simply  an  adjudication  that 
the  petitioners  in  each  of  the  petitions  represented  a  majority  of  the  tax-pay- 
ers and  of  the  taxable  property  upon  the  last  preceding  assessment  roll  of  the 
town.  And  the  judgment  record,  as  filed,  was  made  up  of  the  two  petitions, 
the  orders  of  the  county  judge,  the  proceedings  before  him,  and  the  judgment 
annexed.  We  think,  however,  that  the  adjudication  was  not  in  excess  of 
Jurisdiction;  but  that,  in  any  view  which  may  be  taken  of  the  union  in  one 
proceeding  of  the  two  petitions,  it  was  at  most  mere  error  or  irregularity 
^available  on  review  only  of  the  proceeding. 

It  is  objected  that  the  judgment  is  defective  and  Ineiiectual,  because  it 
specifies  no  relief,  and  declares  no  amount  for  which  the  bonds  may  be  is- 
sued. The  adjudication  is  as  broad  as  the  requirement  of  the  statute,  which 
provides  that  if  it  shall  appear  satisfactorily  to  the  judge  that  the  petitioners, 
and  such  other. tax-payers  as  may  appear  before  him  and  express  a  desire  to 
join  in  the  petition,  represent  a  majority  of  the  tax-payers,  and  a  majority  of 
the  taxable  property  on  such  assessment  roil,  '*he  shall  so  adjudge  and  deter- 
mine, and  cause  the  same  to  be  entered  of  record  in  the  office  of  the  clerk  of 
the  county,  ♦  «  >»  and  such  judgment,  and  the  record  thereof,  shall  have 
the  same  force  and  effect  as  other  judgments  and  records  in  courts  of  record 
in  this  state."  Laws  1871,  c.  925,  §  2.  The  two  petitions  constitute  part  of 
the  record  of  adjudication,  and  by  it  the  power  of  the  commissioners  and  its 
•extent  to  issue  bonds  are  represented.  The  judgment  subscribed  by  the 
county  judge  was  entered  in  the  judgment  roll  book  in  the  ofiice  of  the  clerk 
of  the  county,  and  the  contention  that  the  oo&ission  of  the  clerk  to  sign  the 
judgment  rendered  it  ineffectual  is  not  sustained  Assuming  that  such  was 
his  duty,  the  omission  to  do  so  was  a  mere  irregularity,  and  is  not  available 
as  a  defense  in  this  action.  Blashjield  v.  Smith,  27  Hun,  114.  We  think  the 
plaintiff's  claim  made  for  relief  is  not  supported  by  jurisdictional  infirmity  of 
the  proceedings  before  the  county  judge  and  the  record  of  adjudication. 

Inasmuch  as  the  bonds  were  nut  delivered  to  the  railroad  company  uutil 
after  the  1st  day  of  January,  1875,  the  question  arises  whether  they  were  in- 
validated by  the  constitutional  provision  which,  becoming  operative  on  that 
day,  provided  that  no  town  should  thereafter  "give  any  money  or  property, 
•or  loan  its  money  or  credit,  to  or  in  aid  of  any  individual  association  or  cor- 
poration, or  become,  directly  or  indirectly,  the  owner  of  stock  in  or  bonds  of 
any  association."  Article  8,  §  11.  This  had  the  effect  to  prevent  the  bonds 
becoming  obligpations  against  the  town  unless  they  were  saved  by  some  valid 
contract  made  before  that  time.  Upon  that  subject  it  appears  that  on  August 
9,  1872,  the  bonding  commissioners  of  the  town  entered  into  an  agreement 
with  the  railroad  company  that  when  the  company  should  have  finally  located 
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and  constructed  its  proposed  railroad  tlirough  the  town  of  Cherry  Creek,  ready 
for  the  rolling  stock,  they  would  immediately  subscribe*  in  the  name  of  the 
town  to  the  capital  stock  of  the  company  to  the  amount  of  $44,000,  and  pay 
for  it  by  delivering  to  the  company  the  bonds  of  the  town  in  the  like  amount. 
And  the  company  agreed  to  receive  such  subscription,  and  in  payment  there- 
for the  bonds  of  the  town,  and  issue  and  deliver  to  the  commissioners  certiti- 
cates  representing  such  amount  of  capital  stock  as  so  subscribed  and  paid  for. 
•  And  on  August  26,  1874,  they  entered  into  another  contract,  whereby  the 
commissioners  agreed  to  and  then  did  subscribe  to  $44,000  of  the  capitsil  stock 
of  the  railroad  company,  and  agreed  to  issue  the  town  bonds  for  a  likeamount^ 
and  deliver  them  in  t'scrow  to  a  third  party  named,  and  to  authorize  him  to 
deliver  them  to  the  company  when  it  should  have  complied  with  terms  of  the 
contract  of  August  9,  1872,  before  mentioned.  And  the  company  agreed  to 
immediately  issue  a  certificate  of  such  capital  stock  to  the  town,  and  deliver 
it  to  such  third  party  in  escrow,  to  be  delivered  to  the  commissioners  when 
he  should  deliver  the  bonds  to  the  company,  which  it  would  accept  in  full 
payment  for  the  stock.  And  it  was  further  agreed  that  in  case  the  company 
should  fail  to  comply  with  the  terms  and  conditions  of  the  contract  of  August 
9,  1872,  within  two  years,  the  bonds  should  be  redelivered  to  the  commis- 
sioners, and  the  stock  certificate  to  the  company,  by  the  person  with  whom 
they  were  so  placed  in  escrow.  Pursuant  to  this  contract  the  bonds  of  the 
town  of  date  August  25,  1874,  amounting  to  $44,000,  and  the  certificate  or 
stock  of  the  company  for  like  amount,  of  date  August  27,  1874,  were  deliv- 
ered to  such  third  party  in  escrow;  who,  by  the  direction  of  the  parties  to  the 
contract,  delivered  the  bonds  to  the  company,  and  the  certificate  of  stock  to 
the  commissioners,  on  the  1st  day  of  April,  1875.  The  parties  treated  the 
railroad  as  then  completed  through  the  town  of  Cherry  Creek;  and,  although 
the  evidence  in  that  respect  is  somewhat  in  conflict,  the  trial  court  so  found 
the  fact^  and  his  finding  was  warranted  by  the  evidence.  The  stipulations  of 
those  contracts  were  mutual,  as  between  the  parties  to  them,,  and  their  terms 
were  accepted  by  the  company;  and  by  them  the  delivery  of  bonds,  amount- 
ing to  $5,000,  when  the  railroad  was  located  through  the  town,  was  postponed 
until  it  should  be  constructed  through  it.  And  the  company  relinquished  its 
claim  under  the  contract  to  the  bonds,  unless  the  road  should  be  so  constructed 
within  two  years  from  the  time  the  last  contract  was  made;  and,  to  effectuate 
such  agreement,  the  certificate  of  stock,  of  the  company  as  well  as  the  bonds, 
was  issued  and  delivered  in  escrow.  The  railroad  was  located,  within  the 
meaning  of  the  provision  of  the  first  petition  in  that  respect,  through  the 
town,  in  October,  1872,  and  was  afterwards  constructed  substantially  on  that 
line.  These  contracts,  if  it  was  within  the  power  of  the  commissioners  to- 
make  them,  would  seem  to  have  been  effectual  to  protect  their  pei-formance 
against  the  provision  of  such  constitutional  amendment,  as  the  state  cannot 
impair  the  obligation  of  contracts.  Const.  U.  8.  art.  1,  §  10.  The  commis- 
sioners assumed  to  make  the  contracts  under  the  provision  of  the  statute  which 
provided  that  it  was  competent  for  a  railroad  company,  in  aid  of  whose  rail- 
road "bonds  shall  have  been  authorized  to  be  issued  by  any  municipal  cor- 
poration,  i'  *  *  to  enter  into  an  agreement  with  the  commissioners, 
«  «  *  limiting  and  defining  the  times  when  and  the  proportions  in  which 
said  bonds  or  their  proceeds  shall  be  delivered"  to  such  company;  and  that 
they  should  not  be  compelled  to  do  so  until  such  agreement  should  be  executed. 
if  so  required  by  them.  Laws  1870,  c.  507.  But  a  later  statute  provided 
that  the  petition  might  be  absolute  or  conditional;  and,  if  conditional,  the  ac- 
ceptance of  a  subscription  founded  on  the  petition  should  bind  the  raUroad 
company  accepting  it  to  the  observance  of  the  condition;  ** provided,  how- 
ever, that  non-compliance  with  any  condition  inserted  in  such  petition  shall 
not  invalidate  the  bonds  created  in  pursuance  of  such  petition."  Laws  1871» 
c.  925,  §  1.    AVhen  such  power  was  given  to  the  coiiMnissioners,  none  had 


Digitized  by  VjOOQIC 


Snp.  Ct.]  TOWN  OF  GHSRRY  GREEK  V.  BBCKEB.  519 

been  vested  by  the  statute  in  the  petitioners  to  create  conditions  by  the  terms 
of  their  petition,  and  without  the  aid  of  the  statute  it  seems  they  had  no  such 
power.  Craig  v.  Totim  of  Andes ,  93  N.  Y.  405.  The  conditions  inserted  in 
the  petition  were  so  far  controlling  that  the  commissioners  could  make  no 
contract  with  the  company  inconsistent  with  them.  FcUooner  v.  Railroad 
Co.t  69  K.  Y.  491.  But  the  fact  that  the  first  petition  in  question  did  contain 
the  provision  that  95»000  of  the  bonds  be  issued  when  the  road  was  located 
through  the  town,  did  not,  we  think,  deny  to  the  commissioners  the  power, 
by  contract  with  the  company,  to  postpone  their  issue  or  delivery  to  a  later 
stage  in  the  progress  of  the  work.  That  provision  was  evidently  designed  to 
prescribe  a  time  before  which  that  amount  of  bonds  should  not  be  issued, 
ntber  than  a  direction  for  their  issue  at  that  time;  and  the  postponement  was. 
in  the  apparent  interest  of  the  town,  to  have  further  assurance  that  the  rail- 
road wobld  be  constructed,  which  was  the  sole  inducement  and  purpose  of  the 
proceeding  instituted  by  the  petition. 

There  is,  however,  a  more  serious  difficulty,  having  relation  to  the  effect 
upon  the  contracts  of  the  last  provision  of  the  first  petition,  that  the  remain* 
ing  ^$10,000  of  bonds  were  to  be  issued  when  the  road  should  be  completed; 
assuming  that  such  completion  be  construed  to  embrace  the  entire  line  of  the 
road,  and  that  such  line  extended  from  Jamestown  to  the  state  of  Pennsylva* 
nia.  The  articles  of  association  of  the  railroad  company  do  not  appear  in  the 
oase;  but  it  seems  to  have  been  alleged  in  the  complaint,  and  not  denied  by< 
the  answer,  that  the  Buffalo  &  Jamestown  Railroad  Company  was  incorpo- 
rated for  the  purpose  of  constructing  a  railroad  from  Buffalo  to  the  Penn8yl»< 
vania  state  line.  The  road  was  constructed  from  Buffalo  to  Jamestown,  and 
no  further.  The  distance  from  the  latter  place  to  the  state  line  is  12  to  15 
miles.  The  trial  court  treated  the  road  as  completed ;  and  it  may  be  that  the 
purpose  in  view  of  the  petitioners,  by  the  expression  before  mentioned  of  the. 
petition,  was  that  the  last  issue  of  bonds  could  be  made  when  the  road  was 
completed  through  the  town,  although  it  does  not  seem  to  so  appear.  This: 
dause  is  part  of  the  following  provision  of  the  petition,  viz..  "And  it  is  re-, 
quired  that  said  commissioners  issue  said  bonds  upon  the  express  condition 
that  said  railroad  shall  be  constructed  through  said  town  of  Cherry  Creek,  and. 
to  be  issued  in  amounts  as  follows:  Five  thousand  dollars  when  said  nmd  is 
located  through  said  town,  ten  thousand  dollars  when  said  road  is  graded* 
through  said  town,  and  the  remaining  ten  thousand  when  said  road  is  com- 
pleted." The  question  now  under  consideration  is  whether  the  contracts  of 
August,  1872  and  1874,  were  valid  in  respect  to  the  time  stipulated  by  them 
to  deliver  the  bonds  to  the  company.  That  the  road  was  completed  about  the 
Ist  of  April,  1875,  within  the  meaning  of  this  provision  of  the  petition,  seems. 
to  have  been  assumed  by  the  trial  court,  and  apparently  is  by  the  defendant's, 
counsel;  and  there  was  evidence  upon  the  trial  to  the  effect  that  the  road  was 
then  completed.  The  adoption  of  this  view,  assuming  that  when  the  con-, 
tracts  were  made  it  was  contemplated  by  the  parties  to  them  that  the  per- 
formance by  the  company  of  the  work  of  construction  required  by  their  terms 
would  have  the  effect  to  consummate  the  completion  of  the  road,  may  relieve, 
the  provisions  of  the  firat  petition  and  the  contracts  from  apparent  conflict. 
The  contracts  in  that  respect  were  in  harmony  with  the  second  petition.  Then 
the  first  petition  also  provided  that  the  bonds  should  be  issued,  and  they  or, 
their  proceeds  invested  in  the  stock  of  the  company,  upon  such  terms  and. 
conditions  as  should  be  agreed  upon  between  the  railroad  company  and  the; 
commissioners.  While  this  provision  of  the  petition  is  substantially  like  the* 
power  given  by  statute  to  the  commissioners  In  that  respect,  and  may  be . 
treated  as  part  of  the  conditions  of  the  petition  within  the  power  also  con- ; 
f erred  by  statute  upon  the  petitioners,  it  must  be  deemed  subordinate  to  the. 
well-defined  terms  of  the  petition  upon  the  subject  of  issuing  the  bondd;  and 
although  t^e  question  may  be  one  of  some  difficulty,  and  not  free  from  doubt. 
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we  are  inclined  to  think  that  the  contracts  are  not  invalidated  by  repugnancy 
between  them  and  the  terms  of  the  first  petition. 

It  is,  however,  urged  by  the  learned  counsel  for  the  plaintiff  that  these  con- 
tracts come  within  the  doctrine  of  Falconer  v.  Railroad  Co.,  69  N.  Y.  491, 
103  U.  S.  821,  and  therefore  cannot  save  the  bonds  from  the  invalidating  ef- 
fect of  such  amendment  of  the  constitution.    In  that  case  the  condition  upon 
which  the  commissioners  were  authorized  by  the  petition  to  Issue  bonds»  and 
invest  them  or  tlieir  proceeds  in  the  stock  of  the  railroad  company,  was  that 
the  road  should  be  located  and  constructed  through  the  village  of  Jamestown, 
and  that  before  that  event  the  bonds  should  not  be  deliver^  to  the  company 
or  sold.    And  by  the  contract  then  made  the  commissioners  agreed  with  the 
company  that,  when  the  road  sliould  be  located  and  constructed  through  said 
village,  they  would  subscribe  for  the  stock  of  the  company,  and  deliver  to  it 
the  bonds,  and  the  company  agreed  to  accept  sucli  subscription  and  tliB  bonds 
in  payment  for  the  stock.    And  in  the  contract  reference  is  made  to  the  peti- 
tion and  proceedings  upon  it,  and  it  is  declared  that  ttie  commis9ioners  did 
not  agree  to  perform  the  conditions  of  the  contract  except  as  they  were  "em- 
powered and  authorized  so  to  do  by  said  petition  and  pix>ceeding,  and  the  stat* 
ute  in  such  case  made  and  provided."     Afterwards,  and  in  1874,  the  com- 
missioners issued  the  l)onds,  and  placed  them  in  the  custody  of  two  persons, 
and  at  the  same  time  delivered  to  those  persons  their  written  statement  to  the 
effect  that,  if  the  company  should  on  or  before  January,  1876,  have  constructed 
the  railroad  through  the  village  of  Jamestown,  and  delivered  the  certificate 
of  stock  upon  the  subscription  thereto  by  the  commissioners,  the  bonds  should 
be  delivered  to  the  company;  otherwise  be  returned  to  the  commissioners. 
The  contract  was  held  ineffectual,  because  the  condition  in  tlie  petition  denied 
to  the  commissioners  the  power  to  subscribe  for  the  stock  of  the  company,  or 
to  issue  the  bonds,  until  the  road  was  .constructed  through  the  village  of  James- 
town ;  and  by  the  contract  the  commissionere  undertook  to  do  no  more  than  the 
terms  of  the  petition  provided  for,  and  the. railroad  company  agreed  to  do 
Botliing  which  it  was  not  required  to  perform,  to  entitle  it  to  the  bonds  as  pro- 
vided by  the  condition  of  the  petition ;  and  that  it  did  "not  in  terms  bind  the 
company  to  comply  with  the  condition  which  thetax*payers  had  affixed  to  their 
oonsent  or  petition,  though  the  acceptance  of  a  subscription  limited  by  a  con- 
dition would  hold  the  company  to  an  observance  thereof.*'     The  situation 
represented  by  the  petition  and  contract  there,  although  in  some  respects  sim- 
ilar to  those  in  the  case  at  bar,  are  distinguished  from  the  latter,  in  that  in 
the  former  the  condition  of  the  i^etition  in  terms  denied  to  the  commissioners 
the  power  to  subscribe  to  the  stock  of  the  company  until  the  road  should  be 
oonstructed  through  the  village  of  Jamestown,  and  until  then  no  bomis  were 
issuable;  while  here  the  petition  expressed  no  denial  of  power  to  so  subscribe, 
and  did  provide  for  the  issue  of  $5,000  of  the  bonds  when  the  road  should  be 
located  through  the  town.     And  by  the  contracts  the  delivery  of  the  first  in- 
stallment of  bonds  was  postponed,  and  the  commissioners  undertook  and  did 
subscribe  to  the  stock  of  the  company,  which  was  accepted  by  the  latter,  and 
the  certificate  of  the  stock  and  the  bonds  were  deposited  in  escrow^  to  effectu- 
ate the  agreement  so  made.     The  distinction  between  the  Falconer  Case  and 
that  of  County  of  Moultrie  v.  Bank,  92  U.  S.  631,  to  some  extent  disappears 
in  its  application  to  the  case  at  bar.    In  the  case  last  cited  the  board  of  super- 
visors of  Moultrie  county  were  by  statute  authorized  to  subscribe  to  the  capi- 
tal stock  of  a  railroad  company  to  a  certain  amount,  and  to  issue  bonds  of  the 
county  therefor,  provided  that  the  bonds  sliould  not  be  issued  until  the  road 
should  be  open  for  traffic  between  certain  points  mentioned.    The  board  of 
supervisors,  in  1869,  undertook  to  subscribtf  to  the  stock,  which  was  accepted 
by  the  company,  and  it,  by  contract,  appropriated  the  bonds  which  it  would 
receive;  and  in  1873  the  road  was  opened  to  traffic  between  such  points,  and 
the  bonds  were  delivered,  to  the  company,  but  because  the  constitution  of 
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^he  state  of  Illinois  was  so  amended  in  July,  1870,  as  to  prohibit  the  loaning 
■9f  the  credit  or  money  of  any  county  to  or  in  aid  of  a  railroiid  company,  or  the 
jsiibecription  by  a  county  to  the  stock  of  any  such  company,  the  question  was 
presented  whether  the  liability  of  the  county  was  creiited  by  the  issue  i»f  the 
ix>nds  subsequently  to  the  adoption  of  such  constitutional  provision.  And  it 
was  held  that  there  was  a  contract  existing  at  that  time  wliich  supported  the 
issue  of  the  bonds,  and  the  liability  of  the  county  upon  them.  And  this  was 
put  upon  the  ground  that  while  the  statute  prohibited  the  isssue  of  the  bonds 
4intil  a  specided  event,  which  did  not  occur  until  after  the  prohibitory  pro- 
A'ision  was  inserted  in  the  constitution,  such  limitation  of  power  was  not  ap- 
plicable to  the  subscription  to  the  stock  of  the  company.  It  is  not  seen  how 
4;he  further  provision  of  such  constitutional  amendment,  thatail  rights,  claims, 
^and  contracts  should  continue  to  be  valid,  has  any  importance  upon  the  ques- 
-tion  in  that  case,  or  the  case  under  consideration.  There  is,  however,  be- 
tween that  case  and  this  one,  the  difference  arising  from  the  fact  that  in  the 
Jifoultrie  Case  tlie  undertaking  to  subscribe  for  the  stock  was  unqualified, 
'While  here  it  was  so  qualified  that,  in  the  event  the  company  failed  to  comply 
^with  the  requirement  imposed,  the  certificate  of  the  stock  should  be  returned 
to  it.  But  the  con^any  had  the  undertaking  of  the  commissioners  that  the 
..subscription  made  to  the  stock  should  be  effectual,  and  it  be  entitled  to  the 
^nds  in  case  of  performance  on  its  part.  On  the  review  of  the  Falconer  Case 
In  the  United  States  court  it  was  distinguished  from  the  MoiUtne  Case  by  the 
;fact  that  the  commissioners  had  not  only  not  subscribed  to  the  stock  of  the 
-company,  but  by  the  terms  of  the  petition  they  had  no  power  to  do  so  until 
the  road  was  constructed  through  Jamestown.  That  is  nut  so  in  the  case  at 
t>ar.  The  petition  does  not  in  terms  qualify  the  power  of  the  commissioners 
to  so  subscribe,  nor  does  it  make  the  right  to  do  so  dependent  upon  the  lapse 
-of  any  time,  or  the  occurrence  of  any  event,  but  provides  that  it  may  be  done 
4ipon  such  terms  and  conditions  as  shall  be  agreed  upon  between  the  railroad 
<'ompany  and  the  commissioners.  And  the  conditions  following  relate  solely 
to  the  issuing  of  the  bonds.  And  it  may  be  observed,  in  support  of  the  con- 
tract and  its  effect,  that  the  right  of  the  railroad  couipany  to  require  a  sub- 
.scription  to  its  stock  by  commissioners  appointed  under  the  statute  was  de- 
pendent upon  contract,  without  which  it  could  not  compel  the  subscription  by 
Ihem.  People  v.  Batchellor,  .53  N.  Y,  128;  Williams  v.  Dua7ieslmrgh,  66  N. 
Y.  129.  These  views  lead  to  the  conclusion,  approached  with  some  hesita- 
tion, that  there  were  elements  in  the  contracts  which  saved  the  issue  of  the 
■bonds  from  the  operation  of  the  constitutional  provision  in  question.  And  it 
would  seem  that  effect,  so  far  as  necessary,  may  be  given  to  the  provision  of 
the  statute  that  "the  acceptance  of  a  subscription  founded  on  such  petition 
shall  bind  the  railroad  company  accepting  the  same  to  the  observance  of  the 
-condition  or  conditions  specified  in  such  petition:  provided,  however,  that 
non-compliance  with  any  condition  inserted  in  sucli  petition  shall  not  in  any 
jcnanner  invalidate  the  bonds  created  and  issued  in  pursuance  of  such  peti- 
tion." Laws  1871,  c.  925,  §  1.  The  commissioners  agreed  to  and  did  make 
:such  subscription,  and  the  company  agreed  to  receive  it,  and  did  make  its  cer- 
tificate of  the  stock,  as  before  mentioned.  It  follows  that  if  we  are  correct  in 
respect  to  the  validity  and  survival  of  such  contracts  the  bonds  issued  pur- 
suant to  the  proceedings  founded  upon  the  second  petition,  assuming  it  to 
4iave  been  valid,  and  at  least  ;$15,000,  issued  pursuant  to  the  first  petition, 
whatever  view  may  be  taken  of  its  provision  relating  lo  the  completion  of  the 
•^road,  may  be  deemed  to  have  been  lawfully  issued. 

The  trial  court  found  that  the  defendant  was  a  lama  fide  holder  of  the 
t)onds,  amounting  to  ^5,100,  held  by  him,  and  such  conclusion  is  supported 
t)y  the  evidence.  The  bonds  are  in  terms  negotiable.  Such  bonds  are  treated 
•as  negotiable  in  character  in  such  sense  as  to  furnish  under  some  circum- 
stances protection  to  a  bona  fide  holder  when  otherwise  he  would  not  be  enti- 
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tied  to  it.  Bank  v.  Village  of  Rome,  19  N.  Y.  20;  Brainerd  v.  Railroad 
Co,,  25  N.  Y.  496,  499.  It  is  held,  and  snch  is  the  rule  in  this  state,  that  the 
term  ''bona  fide  holder,"  in  its  extent  and  legal  effect  as  relating  to  commer- 
cial paper,  is  not  applicable  to  municipal  bonds,  as  they  can  be  created  only 
upon  authority  conferred  by  statute,  with  notice  of  which  any  person  taking- 
them  is  chargeable.  And  as  a  consequence  the  liability  of  the  municipality  is- 
dependent  upon  their  being  issued  pursuant  to  proceedings  conducted  in  com-: 
pliance  with  the  statute.  Cagwin  v.  Town  of  Hancock,  84  N.  Y.  532;  Craig 
V.  Town  of  Andes,  93  N.  Y.  405.  That  rule  is  not  necessarily  extended  fur- 
ther than  that  by  the  doctrine  of  the  cases  to  which  our  attention  has  been 
called.  And  it  is  contended  by  the  defendant's  counsel  that  without  the  aid 
of  those  contracts  the  defendant,  as  a  bona  fide  holder  of  the  bonds,  is  pro- 
tected; because  they  bear  date  prior  to  January  1,  1875,  and  must  in  his  be* 
half  be  deemed  to  have  been  issued  lawfully,  pursuant  to  the  authority  at  the 
time  of  their  date  given  by  the  statute,  and  the  proceedings  founded  upon  it^ 
While  it  may  be  that  when  the  proceedings  were  such  as  to  furnish  legal  au^ 
thority,  pursuant  to  statute,  to  issue  such  obligation,  the  bona  fldes  of  the 
holder  for  value  would  give  him  protection,  provide«1  the  bonds  were  in  fact 
issued  at  a  time  when  the  law  permitted  them  to  issue,  which  the  date  would 
prima  facie  represent.  We  cannot  hold  that  their  date  would  be  conclusive- 
evidence  in  behalf  of  such  holder,  but  think,  when  it  was  made  to  appear  that 
they  were  issued  and  delivered  without  any  then  existing  authority  of  law,, 
the  validity  of  the  bonds  would  not  be  supported  by  the  fact  that  the  holder 
had  purchased  them  in  good  faith,  and  paid  value  for  them.  Thompson  v. 
Town  of  Mamakating,  87  Hun.  400. 

The  railroad  has  been  operated  since  April,  1875;  and  from  the  first  of  that 
month  until  January,  1881,— nearly  six  years,— interest  upon  the  l)onds  was 
paid  semi-annually,  the  money  for  which  was  raised  by  taxation  in  the  town 
of  Cherry  Creek  Upon  this  state  of  facts  it  is  contended  that,  as  against  tlie 
defendant,  a  bona  fide  holder  of  the  bonds,  the  plaintiff  is  estopped  from  ef- 
fectually assertingthat  the  bonds  are  invalid.  That  proposition  is  not  adopted 
here.  It  is  difficult  to  see  how  the  tax-payers  of  the  town  can  be  thus  estopped 
by  the  action  of  its  officers  in  levying  taxes  for  the  purpose  of  paying  such  inter- 
est, and  applying  the  money  to  such  purpose.  Such  action  was  not  approved 
by  any  assembly  of  the  tax-payers,  nor  was  it  dependent  upon  their  direction. 
But  those  facts  may  be  entitled  to  some  significance  upon  the  question  (also 
urged  in  behalf  of  the  defendant)  of  laches  as  against  a  bonaflde  holder  of 
tlie  bonds,  and  whether  upon  equitable  considerations  the  relief  asked  for 
should  not  be  withheld.  Altord  v.  Bank,  98  N.  Y.  599,  610.  We  do  not 
put  our  determination  upon  this  proposition,  or  express  any  opinion  upon  it. 

The  further  contention  of  the  defendant's  counsel  is  that  the  plaintiifs- 
remedy,  if  any  exist,  is  at  law,  by  way  of  defense.  This  proposition  is  not 
supported.  The  question  of  the  legality  of  the  proceedings  which  resulted  in 
the  adjudication  of  the  county  judge,  and  in  relation  to  the  authority  to  issue 
the  bonds,  as  claimed  by  the  plaintiflF,  was  somewhat  dependent  upon  facts 
extrinsic  the  record;  and  the  doctrine  of  the  case  of  Town  of  Venice  v.  Wood-- 
ruff,  62  N.  Y.  462.  is  not.  and  that  of  Town  ofSpringport  v.  Bank,  lb  X. 
Y.  897,  is,  applicable  in  that  respect  to  the  consideration  of  the  question,  iis> 
represented  by  evidence  on  the  part  of  the  plaintiff;  and,  if  the  question  of 
pleading  was  raised  at  the  trial,  the  omission  to  allege  such  defense  is  another 
answer  to  such  contention.  Toum  of  Mentz  v.  Cook,  108  N.  Y.  504,  15  X. 
E.  Rep.  541.  These  views  make  the  result  dependent  upon  the  validity  of 
the  contracts  between  the  commissioners  and  the  railroad  company,  and  leaA 
to  the  conclusion  that  the  judgment  should  be  affirmed. 

Barker,  P.  J.,  and  Haigut  and  Dwight.  JJ.,  concur. 
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Prior  v.  Prior  et  al, 
(Supreme  Court,  Oe^ieral  Term,  Fifth  Department.    October  19, 1888.) 

Fartitiox—Salb—Judombnt— Vacation—Infancy. 

A  iudgment  directing  the  sale  of  lands  found  by  the  county  court  not  to  be  sus- 
ceptible of  partition,  though  improper  under  Code  Civil  Proc.  N.  Y.  §  1588,  which 
provides  that  in  such  cases,  where  it  appears  that  a  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  complaint  shall  be  dismissed,  will  not  be  set 
aside  on  the  motion  of  infant  owners,  when  the  judgment,  sale,  and  confirmation 
were  unexcepted  to;  the  remedy,  if  any,  being  against  the  guardian  ad  litem  in 
the  action  for  negligence. 

Appeal  from  Erie  county  court. 

The  action  was  brought  in  the  county  court  for  partition  of  certain  land  in 
the  city  of  Buffalo.  Interlocutory  judgment  was  entered  Xovember  17, 1881» 
reciting  that  partition  of  the  premises  could  not  be  made  without  great  prej- 
udice to  the  parties,  as  appeared  by  ref creeps  report;  and  directed  a  sale  of 
the  land,  and  division  of  the  proceeds  between  the  parties  according  to  their 
interests.  The  sale  was  made  pursuant  to  the  judgment,  December  10, 1881;. 
and  on  January  20, 1882,  a  final  judgment  was  entered,  confirming  the  sale, 
directing  distribution  of  the  proceeds,  etc.  The  purchase  was  made  by  Eliza- 
beth A.  Hall,  wife  of  the  defendant  Jacob  Y.  Hall.  The  latter  had  a  life- 
estate  in  the  land;  and  the  plaintiff,  Laura  A.  Prior,  and  the  defendant  Thomas 
£.  Prior,  had  the  estate  in  remainder.  The  purchaser  afterwards  conveyed 
some  of  tl^e  lands  to  parties  who  purchased  in  good  faith.  In  April,  1886,  a 
motion  was  made  in  the  county  court  to  set  aside  the  sale,  on  the  ground  of 
inadequacy  of  price  and  want  of  authority  to  make  the  sale.  From  an  order 
denying  the  motion  an  appeal  was  taken,  and  the  order  was  afiirmed  on  the 
ground  that  portions  of  the  premises  had  been  sold  to  Innocent  purchasers, 
and  that  as  to  them  the  sale  ought  not  to  be  set  aside;  and  on  the  further 
ground  that  the  motion  was  discretionary  with  the  county  court,  and  that 
its  discretion  was  not  reviewable.  iSee  41  Hun, ^13.  In  August,  1887,  a  mo- 
tion in  behalf  of  the  parties  Prior  was  made  to  set  aside  the  judgment  direct- 
ing the  sale  and  all  subsequent  proceedings  founded  upon  it.  The  motion 
was  granted  by  the  order  of  the  county  court,  except  so  far  as  was  essential 
to  support  the  title  of  those  persons  who  had  taken  conveyance  from  Eliza- 
beth A.  Hall,  the  purchaser  before  mentioned;  and  a  reference  was  ordered 
to  take  an  account,  etc.  She  and  the  defendant  Jacob  V.  Hall  appealed  fron^ 
the  order  of  the  county  court. 

Before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwight,  JJ. 

Roberts,  Alexander  d:  Mesner,  for  appellants.    O,  O.  CotUe,  for  respondents 

Bradley,  J.,  {qfier  stating  the  facts.)  The  action  came  within  the  pro- 
visions of  section  1533  of  the  Code  of  Civil  Procedure,  which  then  declared  that 
the  premises  in  such  case  could  not  be  sold,  and  that  when  it  appeared  that 
partition  could  not  be  made  without  great  prejudice  to  the  owners  the  com- 
plaint should  be  dismissed.  The  direction  of  the  statute  was  not  observedf 
hut,  contrary  to  it,  judgment  directing  the  sale  was  entered,  and  pursuant 
to  it  sale  followed.  When  the  review  of  an  order  of  the  county  court  deny- 
ing motion  to  set  aside  the  sale  was  here,  it  was  held  that  the  judgment  and 
sale  were  not  void,  because  the  county  court  had  jurisdiction  of  the  subject 
of  the  action,  and  of  the  parties  to  it.  41  Hun,  613.  The  right  of  the  plain- 
tiff, as  tenant  in  common  with  the  defendant  Prior,  of  the  estate  in  remain- 
der, subject  to  the  interest  of  the  life-tenant,  was  given  by  the  provisions  of 
that  section,  which  did  not  contemplate  that  the  4atter  would  be  a  necessary 
party  to  the  action.  The  right,  however,  to  make  him  a  party  defendant  in 
such  case  is  given  by  section  1539.  Before  this  statute,  according  to  the- 
weight  of  authority,  sucli  an  action  could  not  properly  be  brought  by  a  party 
not  having  the  possession,  actual  or  constructive,  of  the  premises  sought  to 
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be  partitioned;  and  a  plaintiff  was  not  permitted  to  unite  as  defendants  those 
not  seized  of  a  like  estate  in  common  with- him.  Sullivan  v.  StUlitxinf  66  X. 
Y.  37.  But  if  he  did  so,  and  proceeded  to  final  judgment,  it  was  not  without 
jurisdiction  of  the  parties,  as  well  as  the  subject-matter,  and  it  was  effectual 
as  against  an  attack  collaterally.  Howell  v.  Mills,  56  N.  Y.  226.  And  al- 
though the  statute  declares  that  *'no  person  other  than  a  joint  tenant,  or  a 
tenant  in  common,  of  the  property,  shall  be  a  plaintiff  in  the  action,"  (Code 
Civil  Proc.  §  1538,)  if,  as  plaintiff,  a  person  having  the  present  estate  brings 
«uch  an  action  against  those  having  only  a  vested  estate  in  remainder,  and 
prosecutes  it  to  judgment,  it  is  within  the  jurisdiction  of  the  court;  the  judg- 
ment and  its  execution  cannot  be  questioned  collaterally,  and  it  will  be  deemed 
conclusive  upon  the  parties.  Cromwell  v.  Hvll,  97  N.  Y.  209;  Reed  y.  Reed, 
107  N.  Y.  545,  14  N.  E.  Kep.  442,  affirming  46  Hun,  212.  And  such  is  the 
^ipplicable  effect  declared  by  statute  upon  the  confirmation  of  the  sale  by  final 
judgment.  Code  Civil  Proc.  §§  1557,  1577  In  view  of  this  situation,  the 
question  arises  whether  the  county  court  had  power  to  make  the  order  ap« 
pealed  from ;  for,  if  that  court  possessed  such  power,  the  order  must  be  af- 
tirmed,  as  this  court  will  not  review  the  exercise  by  the  county  court  of  iis 
<liscretion.  Rellley  v.  Canal  Co.,  102  N.  Y.  383,  7  N.  E.  Rep.  427.  One  rea- 
son urged  in  support  of  the  motion,  and  of  the  power  of  the  court  to  grant  it, 
is  in  the  fact  that  the  moving  parties  were  infants  when  the  sale  of  the  prop- 
erty was  directed  by  the  jud^ent  and  made.  It  appears  that  Thomas  £. 
Prior  was  then  15,  and  Laura  A.  Prior  8,  years  of  age.  They  had  the  vested 
estate  in  rem<'iinder,  limited  only  upon  the  life-estate  of  the  defendant  Hall. 
The  apparent  purpose  of  the  statutory  rule,  and  of  the  judicial  effect  given  to 
it,  applicable  to  such  cases,  was  to  give  unqualified  support  to  the  final  judg- 
ment of  confirmation.  ( Wuodhull  v.  Little,  102  N*.  Y.  165,  6  N.  E.  Rep.  26(5; 
Jordan  v.  Van  Epps,  85  X.  Y.  427;)  and,  if  the  parties  had  been  irui  ^*tim, 
there  would  seem  to  be  no  support  for  the  motion.  The  sale  was  by  the  in- 
terlocutory judgment  directed,  and  pursuant  to  it  had.  nearly  six  years  before 
this  motion  was  made,  and  four  years  had  elapsed  before  any  question,  so  far 
as  appears,  was  raised  in  behall  of  those  infant  parties,  with  a  view  to  relief, 
when  the  motion  to  set  aside  the  sale  was  made  and  denied.  As  a  general 
rule,  in  the  absence  of  statutory  inhibition,  courts  have  control  over  their  own 
proceedings,  and  may  deal  with  them  as  justice  requires,  (In  re  City  ofBuf* 
falo,  78  N.  Y.  362,  370;  Dietz  v.  FarUsh,  11  Jones  &  S.  87,)  and  will  usually 
exeri'ise  such  power  for  the  protection  of  the  innocent,  and  of  those  who  have 
acteti  in  good  faith  in  the  matter,  (In  re  Price,  67  X.  Y.  231.)  The  statute 
has  prescribed  certain  times  witliin  which  motions  may  be  made  for  relief  on 
the  ground  of  irregularity  or  of  errors  in  fact.  Code,  §g  1282,  1290, 1291. 
But  this  motion  does  not  seem  to  come  within  the  provisions  of  those  sections. 
This  was  neither  a  case  of  irregularity,  strictly  as  such,  nor  of  error  in  fact. 
When  the  action  in  its  progress  reached  the  point  where  It  appeared  that  par- 
tition could  not  be  had  without  great  prejudice  to  the  owners,  it  was  the  duty 
of  the  couit  to  have  dismissed  the  complaint,  because  the  statute  so  provided 
and  declared  that  no  sale  could  be  made.  The  action  nevertheless  proceeded 
to  judgment,  directing  the  prohibited  sale.  This  excessive  exercise  of  judi- 
cial power  was  error  which,  if  not  waived,  rendered  the  interlocutory  judg- 
ment voidable;  but  may  not  necessarily  have  been  available  on  review,  be- 
cause no  exception  was  taken  on  the  coming  in  of  the  referee's  report,  and  no 
objection  was  made  to  such  judgment,  or  to  the  sale  or  its  confirmation. 

The  question,  therefore,  is  whether  the  final  judgment  was  conclusive  upon 
these  minors  as  against  the  purchaser.  The  rights  of  those  infants  were  in 
the  care  of  guardians,  who  failed  to  do  what,  it  Is  said,  the  interests  of  their 
wards  required  of  them.  Is  the  court,  in  which  the  proceedings  were  had. 
powerless,  without  the  aid  of  fraud  for  its  support,  to  grant  them  relief? 
They  were  in  some  sense  the  wards  of  the  court,  and  it  was  by  the  court  that 
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their  interests  were  placed  in  the  care  of  guardians  ad  litem.  The  court  iia» 
determined  that  their  rights  were  not  fairly  taken  care  of  by  the  means  which 
it  provided  for  that  purpose;  and  therefore  sought,  so  far  as  it  could,  to  re- 
store to  them  that  of  which  they  were  deprived  by  its  proceedings,  conducted 
in  violation  of  the  statute^  to  their  prejudice.  In  Reed  v.  Reed  the  question 
arose  upon  a  motion  between  the  purchaser  at  the  sale  and  the  parties  to  the 
partition  action  for  whose  benefit  the  sale  was  made ;  and  the  court  held  that, 
inasmuch  as  it  had  jurisdiction  of  the  subject-matter  and  parties,  the  final 
confirmation  was  conclusive  upon  such  parties.  In  view  of  the  doctrine  of 
that  case,  the  situation,  after  final  judgment,  was  no  different,  in  effect,  than 
it  would  have  been  in  case  where  the  proceedings  resulting[  In  a  sale  and  con* 
firmation  were  in  no  respect  contrary  to  the  provisions  of  the  statute.  It  was 
there  said,  on  the  review  in  the  supreme  court,  (46  Hun,  212,)  that  the  fact 
that  some  of  the  parties  were  infants  did  not,  as  against  them,  qualify  the 
conclusive  effect  declared  by  the  statute  of  the  final  judgment;  but  that,  if 
there  was  any  occasion  for  it,  the  remedy  in  their  behalf,  for  any  injury  suf- 
fered, was  against  the  guardians,  and  the  sureties  upon  their  bonds.  In  the 
present  case  the  infant  parties  seek  relief  against  the  judgment  and  its  effect; 
and  the  court  determined  that  the  purchaser  at  the  sale  tuade  pursuant  to  the 
judgment  has  not  a  standing  in  relation  to  the  sale  which  denies  to  the  mov-* 
iug  parties  the  means  of  relief  as  against  her,  and  that  reasons  exist  why  it 
should  be  granted.  Whatever  our  views  may  have  been  if  the  question  were 
res  nofHif  we  think  the  case  comes  within  the  doctrine  before  referred  to,  de- 
clared in  Reed  v.  Reed.  There  the  purchaser  was  required  to  complete  his 
purchases  because  the  judgment  confirming  the  sale  was  condusiva  against 
all  the  parties  to  it,  although  some  of  them  were  infants.  The  principle  ap- 
plied there  seems  applicable  to  the  question  here.  Upon  the  authority  of  that 
case  the  order  must  be  reversed,  on  the  sole  ground  that  the  county  court  liad 
no  power  to  miike  it. 

Barkeb,  p.  J.,  Haioht  and  D  wight,  J  J.,  concur. 


XowELL  et  al.  V.  Gilbert,  Sheriff. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1888.) 

1.    SOERIFFS  AKD  CONSTABLES— WRONGFUL  LeVT— EsTOPPEL— RbCITAL  IN   BOND. 

An  undertaking  given  by  a  sheriff  under  Code  Civil  Proc.  N.  Y.  S  ITtH,  to  procure 
the  return  of  property  levied  on  by  him,  and  replevied  by  a  claimant,  reciting  that 
certain  property  specified  in  claimant's  affidavit* had  heen  replevied,  and  that  de- 
fendant desired  its  return,  concluding  in  accordance  with  the  statute,  does  not  estop 
the  sheriff,  in  an  action  by  the  claimant  against  him  for  the  property,  from  proving 
that  aU  the  goods  mentioned  in  the  affidavit  were  not  levied  on,  replevied,  or  re- 
tamed  to  him. 
a.  Samb. 

Such  an  undertaking,  if  filed  and  nsed  by  the  sheriff  to  procure  the  return  of  the 
property,  though  signed  only  by  sureties,  and  not  by  him,  would  have  the  same  ef- 
fect, as  evidence  against  him,  as  if  signed  by  him. 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  Samuel  J.  Nuwell  and  William  A.  Presby  against  Frank  T.  Gil- 
bert, sheriff  of  Erie  county,  to  recover  the  possession  of  certain  personal  prop- 
erty.   Judgment  for  plaintiffs  on  the  report  of  a  referee,  and  defendant  appeals. 

Argued  before  Babkbr,  P.  J.,  and  Haight,  Dwight,  and  Buadley,  JJ. 

Baker  d:  Schioartz,  and  B.  F,  Drake,  for  appellant,  Euyene  if.  Sanger,  for 
respondents. 

Bradley,  J.  The  plaintiffs  were  wholesale  dealers  in  woolen  goods  in  the 
city  of  New  York,, and  sold  to  one  M98es  Jltuslander  48  pieces  of  such  goods, 
which  is  the  property  in  question.     The  action  is  founded  upon  the  charge 


Digitized  by  VjOOQIC 


526  KEW    YORK   SUPPLEMENT.  [Sup.  Ct. 

that  the  plaintiffs  were  induced  by  fraud  on  his  part  to  sell  and  deliver  such 
goods  to  him;  and  the  evidence  was  sufiicient  to  warrant  that  conclusion. 
Tlmt  question  of  fact  will  therefore  be  deemed  disposed  of  by  tlie  finding  of 
the  referee.  The  defendant,  on  November  18,  1886,  by  virtue  of  six  execu- 
tions issued  upon  judgments  entered  the  day  before  upon  confessions  of  Rus- 
lander,  amounting  to  about  $28,000,  levied  upon  a  stock  of  goods  in  a  store 
occupied  by  the  latter  in  the  city  of  Buffalo;  and  afterwards  on  the  same  day, 
and  after  the  levy,  Kuslander  made  a  general  assignment  for  the  benefit  of 
his  creditors.  The  plaintiffs  claiming  that  the  goods  so  sold  by  them  werv  in 
the  stock  ui)on  which  the  defendant  bad  levied  the  executions,  and  having  de- 
manded of  him  the  possession  of  them,  commenced  this  action  for  their  recov- 
ery on  the  23d  day  of  that  month.  The  property  taken  upon  the  affidavit  and 
requisition  from  the  stock  of  goods  was,  pursuant  to  proceeding3  duly  taken 
for  that  purpose  in  behalf  of  the  defendant,  returned  to  the  latter. 

The  main  question,  and  the  most  important  one  requiring  consideration,  is 
whether  the  defendant  was,  by  the  undertaking  upon  which  the  return  of  the 
property  was  procured,  estopped  from  asserting  that  he  had  not  had  posses- 
sion of  all  the  property  mentioned  in  such  affidavit,  and  to  recover  which  the 
action  was  brought.    In  the  affidavit  and  in  the  complaint  the  property  is  de- 
scribed as  48  pieces  of  woolen  goods,  manufactured  into  clothing  and  unmanu- 
factured ;  and  the  plaintiffs  gave  evidence  tending  to  prove,  and  the  referee 
founJ,  that  the  property  so  described  was  of  the  value  of  S2>268.87.     The 
-question  arose  upon  exceptions  taken  to  the  exclusion  of  evidence  offered  by 
the  defendant  to  prove  that,  at  the  time  the  executions  were  issued  to  the  de- 
fendant, Kuslander  had,  in  due  course  of  his  business,  sold  and  disposed  of 
more  than  three-fourths  of  the  property  mentioned  in  the  complaint,  and  did 
not  then  have  in  his  possession  or  under  his  control  more  than  one-fourth  of 
it;  that  the  defendant  did  not  at  any  time  have  in  his  possession  more  than 
one-fourth  of  such  property;  and  that  the  value  of  such  of  the  property  so  de- 
scribed, as  in  any  manner  came  to  his  possession,  did  not  exceed  $500.    The 
•evidence  was  excluded,  upon  the  objection  that  it  was  in  conflict  with  the  ad- 
missions in  the  undertaking  made  on  the  part  of  the  defendant  for  the  return 
of  the  replevied  property  to  him;  and  the  referee  held  that  the  defendant  was 
at  liberty  to  give  evidence  of  the  value  of  all  the  property  described  in  the  af- 
fidavit, but  that  any  evidence  tending  to  show  that  the  defendant  had  not  the 
possession  of  all  the  property  so  described  at  the  time  the  requisition  was  exe- 
cuted by  the  coroner  was  not  admissible;  to  which  ruling  exception  was  taken. 
The  undertaking  was  executed  by  two  sureties,  and  not  by  the  defendant. 
And  in  it  was  the  recital  that  "whereas,  the  plaintiffs  in  this  action  have 
•claimed  the  delivery  to  them  of  certain  chattels  specified  in  the  affidavit,  made 
in  behalf  of  the  plaintiffs  for  that  purpose,  of  the  alleged  value  of  two  thou- 
sand two  hundred  and  sixty-eight  dollars  and  twenty-seven  cents,  and  have 
caused  the  same  to  be  replevied  by  the  coroner  of  the  county  of  Erie,  pursu- 
ant to  chapter  fourteen  of  the  Code  of  Civil  Procedure,  but  the  same  has  not 
yet  been  delivered  to  the  plaintiffs;  and  whereas,  the  defendant  is  desirous  of 
having  the  said  chattels  returned  to  him.''     It  then  proceeds ^o  conclusion, as 
required  by  statute.    Code  Civil  Proc.  §  1704.    The  fact  that  the  defendant 
did  not  sign  the  undertaking,  did  not,  for  aught  that  appears  in  the  evidence, 
deny  its  conclusive  effect  upon  him,  as  well  as  upon  the  sureties  who  did  exe- 
cute it.    It  was  prepared  by  his  attorney,  made  in  his  behalf,  and  used  to  pro- 
duce the  restoration  to  his  possession  of  the  property  taken  by  the  coroner; 
and  he  was  estopped  by  the  undertaking  from  denying  his  previous  possession 
of  the  property  replevied.    Diossy  v.  Morgan^  74  N.  Y.  11 ;  Harri9on  v.  V/il- 
kin.  69  N.  Y.  412;  Decker  v.  Judson,  16  N.  Y.  439. 

But,  to  support  the  ruling  of  the  referee,  the  fact  must  be  deemed  conclu- 
sively established  by  estoppel  that  the  property  replevied  embraced  all  tbat 
was  mentioned  in  the  affidavit.    The  recital,  although  not  requisite  to  the 
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Statutory  undertaking,  was  evidently  made  to  explain  its  occasion  and  pur- 
pose. Tiie  estoppel  arose  from  the  defeated  delivery  to  the  phiintiff  founded 
upon  the  right,  and  its  exercise,  to  require  the  return  to  the  defendant  of  the 
property  taken  by  the  coroner*  for  which  purpose  the  undertaking  prescribed 
by  the  statute  was  required.  This  proceeding  rests  upon  the  assumption  that 
he  previously  had  the  possession  of  tlie  property  of  which  he  had  been  divested 
by  the  execution  of  the  requisition ;  and  the  right  to  thus  obtain  the  return 
did  not  depend  upon  the  replevy  of  all  the  property  described  in  the  affidavit 
or  complaint,  but  for  the  return  of  such  portion  of  it,  if  not  all,  as  had  been 
taken  from  him  upon  the  plaintiffs^  requisition.  With  this  in  view  the  statute 
provides  that,  for  the  purpose  of  obtaining  such  return,  the  defendant  must 
serve  upon  the  officer  a  notice  tbat  he  requires  a  return  of  the  chattels  replev- 
ied. Code  Civil  Proc.  §  1704.  It  also  contemplated  by  the  statute  that  the 
officer  may  replevy  less  than  the  whole  of  the  property  described  in  the  affl- 
d  ivit,  and  he  is  required  to  do  so  when  a  part  only  can  be  found;  but,  for  the 
purposes  of  the  proceeding  for  the  return  of  it  in  such  case,  the  value  of  the 
whole,  as  stated  in  the  affidavit,  when  there  stated  in  the  aggregate  only,  will 
be  deemed  the  value  of  the  portion  replevied.  Id.  §  1698.  In  the  present 
«ase  the  undertaking  for  the  return  of  the  property  necessarily  represented 
twice  the  value  of  the  entire  property,  as  stated  in  the  affidavit,  without  ref- 
erence to  the  quantity  of  it  taken  by  the  coroner.  The  recital  in  the  under- 
taking may  be  broad  enough  to  import  that  all  the  property  in  question  was 
taken  by  him,  and  may  properly  have  been  treated  as  evidence:  but  in  view 
of  the  fact  that  such  recital  was  not  essential  to  the  purpose  for  which  the 
undertaking  was  made,  and  added  nothing  to  its  force  to  produce  a  return  of 
the  property,  it  is  difficult  to  see  that  it  is  cou^lusive  as  such,  or  how  it  can 
be  effectual  as  an  estoppel.  Talcott  v.  Belding,  4  Jones  &  S.  84.  It  is  a  mere 
^ulmission,  not  of  record,  but  in  pais;  and,  to  give  to  It  the  effect  of  estoppel, 
the  plaintiffs  must  by  it  have  been  induced  to  so  act,  or  to  refrain  from  tak- 
ing action,  that  the  denial  of  the  truth  of  the  recital  would  in  the  legal  sense 
prejudice  them.  MaUomy  v.  Horan,  49  X.  Y.  Ill;  Blair  v.  Wait,  69  N.  Y. 
113;  Wifiegar  v.  Foioler,  82  N.  Y.  315. 

Such  was  the  case  of  Dezell  v.  OdeU,  3  Hill,  215,  where  a  party  having  as- 
sumed the  relation  of  receiptor  of  chattels  levied  upon,  and  promised  to  de- 
liver them  to  the  officer,  was  held  estopped  from  withholding  them  upon  the 
4issertion  of  title  in  himself;  because  in  reliance  upon  his  recognition  of  the 
effectual  force  of  the  levy,  and  his  promise  to  deliver  the  property  to  the  of- 
iioer,  the  latter  was  induced  to  leave  it  in  his  possession.  Here  the  purpose 
of  the  defendant  was  to  obtain  the  return  oi  the  property  replevied,  and  that 
was  the  only  effect  produced  by  the  p]:oceeding,  aided  by  the  undertaking,  to 
which  the  recital  relied  upon  by  the  plaintiffs  in  no  essential  manner  con- 
tributed. The  proceedihg  was  wholly  statutory,  and  was  a  right  in  the  de- 
fendant not  dependent  upon  or  subject  to  any  control  or  acquiescence  of  the 
plaintiffs.  It  was  by  its  exercise  in  the  manner  provided  by  the  statute,  and 
its  result^  that  the  plaintiffs  were  denied  the  possession  of  the  property  re- 
plevied, and  fts  return  to  the  defendant  accomplished.  It  would  therefore 
apparently  seem  that  the  plaintiffs  were  in  no  different  situation  in  any  re- 
spect than  they  must  have  been  if  no  such  recital  had  been  put  into  the  un- 
dertaking. But  it  is  said  that  by  this  admission,  furnished  by  the  recital, 
the  plaintiffs  may  have  been  induced  not  to  take  any  steps  to  replevy  the 
residue  of  the  goods,  assuming  that  the  coroner  had  not  taken  all  of  them, 
ior  which  the  statute  makes  provision,  (Code  Civil  Proc.  §  1713,)  or  that  in 
reliance  upon  it  the  plaintiffs  may  liave  omitted  to  serve  upon  the  defendant 
notice  that  for  the  purposes  of  the  action  they  abandoned  so  much  of  the 
claim  as  related  to  the  goods  not  replevied,  (Id.  §  1719;)  and  that,  but  for 
the  situation  so  represented,  they  may  have  sought  to  charge  the  defendant 
.«rith  liability  in  the  action  for  goods  not  replevied,  (Id.  §  1718.)    It  may  be 
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observed  that  the  information  of  the  manner  of  the  execution  of  the  requisi- 
tion is  or  should  be  furnished  by  the  return  which  the  officer  is  required  to 
make;  and,  if  he  has  omitted  to  replevy  any  portion  of  the  property  deicribed 
in  the  affidavit,  his  return  must  state  the  cause  of  such  omission.  Id.  §  1715. 
It  is  upon  the  return  that  the  plaintiff  is  supposed  to  rely  for  InformntioQ  of 
tlie  property  taken  by  the  officer  in  an  action  to  recover  the  possession  of  per- 
sonal property  for  the  purposes  before  mentioned;  and,  for  the  purpose  of 
relieving  the  recital  in  the  undertaking  from  the  character  and  effect  of  es- 
toppel, it  is  not  necessary  to  hold  that  the  offioer*s  return  is  conclusive  upon 
the  parties  of  the  facts  legitimately  stated  in  it.  The  purpose  of  the  under- 
taking is  simply  to  obtain  the  return  of  the  property  replevied;  and  to  give 
to  it,  by  reason  of  an  unnecessary  recital  in  it,  such  effect  as  to  close  the  door 
to  inquiry  into  the  goods  which  were  in  fact  replevied,  would  be  extending^ 
its  conclusive  effect  beyond  its  statutory  and  apparent  purpose;  and  in  sucb 
case  a  burden  or  liability,  beyond  that  apparently  or  in  fact  existing  or  as- 
sumed, might  be  imposed.  This,  we  think,  is  not  supported  by  any  princi- 
ple of  law  applicable  to  the  situation  presented  in  this  case;  but,  on  the  con- 
trary, the  question  whether  all  of  the  goods  described  in  the  affidavit,  or  a 
portion  of  them  only,  wero  replevied,  is  open  to  inquiry  in  the  action  upon 
which  the  defendant  should  have  been  permitted  to  give  evidence.  Weber 
V.  Manne,  42  Hun,  557.  In  CoUtnan  v.  Bean,  1  Abb.  Dec.  394,  42»  N.  Y. 
94,  affirming  14  Abb.  Pr.  88,  the  question  whs  one  of  validity  of  an  undtnr- 
taklng  made  to  procure  the  discharge  of  an  attachment;  and  it  was  held,  for 
the  purpose  of  that  question,  that  the  recital  in  the  undertaking  that  an  at- 
tachment liad  been  issued  in  the  action  was  conclusive  evidence  of  the  fact,, 
and  that  the  defendants,  who  were  sureties,  were  estopped  from  proving  thai 
none  had  been  issued.  There  a  judgment  had  bet^n  obtained  in  the  original 
action,  and  they  were  held  liable  upon  their  undertaking  to  pay  it.  In  Har- 
rison V.  Wilkin,  69  X.  Y.  412,  the  question  in  principle  was  the  same.  There^ 
the  usual  undertaking  was  given  on  the  part  of  the  plaintiff,  in  an  action  to 
recover  the  possession  of  a  quantity  of  iron  water*pjpe,  and  the  undertaking 
recited  that  the  plaintiff  claimed  the  delivery  of  90,000  pounds  of  cast<iroD 
water-pipe;  then  proceeded  to  express  the  undertaking,  as  required  by  stat- 
ute. The  property  was  not  in  fact  taken  by  the  officer,  but,  by  stipulation 
of  the  parties  to  the  replevin  action,  the  plaintiff  took  the  possession  of  the 
property,  and  appropriated  it.  The  action  proceeded,  and  the  defendants  re- 
covered; and,  in  the  action  against  the  sureties  upon  the  undertaking,  it  was^ 
held  that  the  defendants  were,  by  the  recitals  in  the  undertaking,  estopped 
from  asserting  its  invalidity.  And  in  Decker  v.  Judson  the  principle  applied 
was  not  substantially  different.  In  those  cases  the  proposed  defense  went  to 
the  validity  of  the  undertakings  to  support  liability  for  the  amounts  of  the 
recoveries  in  the  actions  in  which  they  were  given;  while  here  there  is  no 
question  about  the  validity  of  the  undertaking,  or  the  liability  upon  it  for  the 
execution  and  payment  of  any  judgment  which  may  be  recovered  in  the  ac- 
tion. It  is  whether  the  recitals  referred  to  conclude  the  defendant,  upon  i\» 
trial  of  the  action  in  which  it  was  made,  from  showing  that  the  execution  of 
the  requisition  embraced  only  a  portion  of  the  property  mentioned  in  the  affi- 
davit upon  which  it  was  Indorsed. 

In  Diwfsyy.  Morgan,  74  N.  Y.  11,  upon  which  it  is  said  the  referee  relied 
as  authority  for  his  ruling,  no  such  question  arose.  In  that  case  there  was  no 
question  as  to  what  was  the  property  replevied.  The  defendant  took  proceed- 
ings for  its  i-eturn,  and  gave  the  requisite  undtfrtaking,  reciting  the  taking 
of  it  by  the  sheriff,  at  the  suit  of  the  plaintiff,  and  that  the  defendants  were 
desirous  of  having  it  returned  to  them.  The  court  held  that  the  defendants^ 
were  estopped  by  their  undertaking  from  denying  that  they  had  the  posses- 
sion of  the  property  at  the  time  of  the  commencement  of  the  action;  and,  90 
far  as  it  was  essential  for  the  purposes  of  that  ease,  Judge  RafallOi  who  de- 
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livered  the  opinion  of  the  court,  said:  '*It  was  only  on  the  assumption  that 
the  property  was  taken  from  tlieir  possession  that  they  were  entitled  to  de- 
mand its  return,  and,  after  having  obtained  the  delivery  of  the  property  to 
themselves  on  the  ground  tliat  it  was  taken  from  them,  it  is  too  late  to  at- 
tempt to  escape  responsibility  in  this  action  by  alleging  that  it  was  not  taken 
from  them,  or  was  not  in  their  possession  when  the  action  was  commenced.*' 
The  proposition  presented  and  announced  in  that  case  was  that  the  proceed- 
ings, taken  and  consummated  for  the  return  of  the  property  replevied,  es- 
topped the  defendants  from  denying  their  possession  of  such  property  at  the 
time  the  action  was  commenced.  It  did  not  necessarily  go  any  farther  than 
that.  And  therefore  the  application  of  its  doctrine  to  the  present  case  does 
not  preclude  the  defendant  from  giving  evidence  to  the  effect  that  the  prop- 
erty replevied  did  not  embrace  all  that  was  described  in  the  affidavit.  The 
views  already  given  lead  to  such  conclusion;  and  the  defendant  is  not  denied 
that  right  by  the  pleadings.  For  the  purposes  of  the  trial  that  fact  is  put  in 
issue.  And  the  allegations  in  the  amended  complaint,  of  occurrences  subse- 
qoent  to  the  commencement  of  the  action,  are  not  essential  to  the  cause  of 
action,  but  are  matters  of  evidence  in  support  of  it.  It  was  therefore  un- 
necessary for  the  defendant  to  put  them  in  issue  by  his  answer,  to  permit 
him  to  controvert  such  facts  by  evidence  at  the  trial. 

It  is,  however,  urged  on  the  part  of  the  plaintiff  that  the  coroner's  return 
is  conclusive  of  the  facts  stated  in  it,  and,  although  it  was  not  put  in  evi- 
dence, it  is  before  the  court  on  this  review  as  such  evidence.  And  Russell 
v.  Gray,  II  Barb.  541,  is  cited  in  support  of  such  proposition.  The  return  is 
in  the  record  here  by  force  of  the  statute,  which  requirea  its  insertion  in  and 
makes  it  a  part  of  the  judgment  roll,  (Code  Civil  Proc.  §  1717;)  and  it  comes 
within  the  official  certificates  which  are  declared  to  be  presumptive  evidence 
of  such  facts,  (Id.  §  922.)  Whatever  may  be  its  effect  as  to  the  fact  that  the 
officer  took  the  property  mentioned  in  it  into  his  possession,  and  its  effect 
after  judgment,  it  is  evident  that,  upon  the  trial  of  the  action  in  which  it  is 
made,  such  return  is  not  conclusive  evidence  that  the  property  so  taken  by 
him  was  the  same,  or  all  of  it,  which  was  intended  to  be  embraced  within 
tbe  description  of  the  affidavit  upon  which  the  requisition  is  based,  else,  in 
cases  which  can  be  supposed,  the  consequences  might  be  substantially  a  de- 
nial of  defense  dependent  upon  the  fact  that  the  plaintiff  was  not  entitled  to 
recover  the  chattels  so  taken  by  the  officer.  For  the  purposes  of  the  question 
raised  upon  the  ruling  under  consideration  made  at  the  trial,  it  does  not  there- 
fore seem  important  whether  or  not  such  action  may  be  treated  as  evidence 
upon  this  review;  and  it  seems  unnecessary,  for  the  purposes  of  another  trial, 
to  now  further  consider  the  question.  The  motion  for  nonsuit  was  properly 
denied,  and  the  affidavit,  describing  the  property  which  the  officer  was  di- 
rected to  replevy,  was  competent  to  show  of  what  the  property  in  question 
consisted,  in  aid  of  other  evidence  on  the  trial ;  and,  being  admissible  for  such 
purpose,  its  reception  was  not  error,  although  it  was  offered  without  express 
qualifications  in  that  respect.  No  other  question  seems  to  require  the  expres- 
sion of  consideration. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to  abide 
the  event. 

Babker,  p.  J.,  and  Haight  and  Dwiout,  JJ.,  concur. 


Partridge  v.  Busssll. 
(Sitpreme  Cour%  Oeneral  Temij  Fifth  Department.    October,  1888.) 

"L  Dmbds—Dbbciuptio:^— Boundaries— Location— Province  op  Court  and  Jury. 

Where  a  deed  by  sufficient  description  clearly  locates  tbe  premises  conveyed,  it 
Ib  for  the  court  to  see  that  the  grant  is  applied  to  the  subject-matter,  in  aooordaace 
v.2N.Y.s.no.l6— 84 
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with  the  express  intention  of  the  parties;  but  where  the  location  of  the  premises 
is  doubtful,  through  uncertain,  inconsistent,  or  conflicting  terms  of  descnptioa  in 
the  deed,  the  proper  location  of  the  premises  becomes  a  question  of  fact,  to  be  de- 
termined by  the  jury. 

2.  Boundaries— Evidence — Declarations  of  Deceased  Owners. 

The  declarations  of  the  owner  of  land  concerning  its  boundaries,  made  while  in 
the  act  of  pointing  them  out,  and  while  he  was  in  possession,  and  before  any  contro- 
versy had  arisen  as  to  such  boundaries,  are,  after  his  decease,  admissible  as  part  of 
the  res  gestce,^ 

8.  Same — Evidence— Documentary. 

For  the  purpose  of  ascertaining  the  true  boundary  line,  where  the  description  in 
the  deed  is  ambig^ious  or  repugnant,  a  commissioner's  order  laying  out  a  street, 
containing  a  description  adopted  by  the  surveyor,  may  be  put  in  evidence  as  an 
item  of  proof  J  with  all  the  other  evidence,  for  the  purpose  of  reconciling  the  repug- 
nant clauses  in  the  description,  notwithstanding  the  order  is  for  some  reason  in- 
▼aUd. 

4.  Trial—Objections  to  Evidence. 

Where  a  question  asked  a  witness  is  in  itself  competent,  an  objection  to  it  is  not 
sufficient  to  give  the  trial  court  an  opportunity  to  rule  upon  the  conupetency  of  the 
statements  contained  in  the  answer.  If  the  adverse  party  is  dissatisfied  with  the 
answer,  he  should  move  to  have  tt  stricken  out. 

Appeal  from  circuit  court,  Erie  county. 

Action  of  trespass  qu.  cL  brought  by  Sylvander  B.  Partridge  against  Le- 
ander  Russell.  Trial  to  the  court,  judgment  for  defendant,  and  plaintiff  ap* 
peals. 

Argued  before  Barker,  P.  J.,  and  Haiqht,  Bradley,  and  Dwioht,  JJ. 

Hosea  S.  Heath,  for  appellant.     W.  8.  Thrasher,  for  respondent. 

Barker,  P.  J.  This  action  was  trespass  quare  claustim  /regit.  The 
plaintiff  occupies  the  premises  entered  as  tenant  of  one  Peter  Bulger,  and  in 
the  case  the  latter  is  mentioned  as  the  owner.  The  defendant  occupies  the 
lands  lying  north  of  those  of  which  the  plaintiff  is  in  possession,  and  the  di- 
vision line  runs  east  and  west,  and  is  2  chains  and  42  links  in  length.  The 
board  fence  which  separated  their  respective  inclosures  was  torn  down  by 
the  defendant,  and  he  erected  a  line  of  posts,  12  feet  to  the  south,  with  a  view 
of  rebuilding  the  fence  on  that  line,  and  this  act  constitutes  the  trespass  com- 
plained of.  Both  parties  claim  title  to  the  loctis  in  quo  by  mesne  conveyances 
from  John  Sherman,  the  former  owner  of  both  parcels,  who  derived  his  title 
by  deed  directly  from  the  Holland  Land  Company,  in  the  year  1883.  The  deed 
first  delivered  by  Sherman  was  to  Maria  Farnsworth,  from  whom  tiie  plain- 
tiff derived  title;  and  if  that  deed  embraces  the  strip  of  land  in  dispute,  then 
tlie  plaintiff  made  a  case  for  the  recovery,  and  the  judgment  should  be  re- 
versed. It  becomes  necessary  to  ascertain,  as  the  primary  question  involved 
in  the  controversy,  the  true  location  of  the  starting-point  mentioned  in  the 
deed  from  Sherman  to  Farnsworth,  and,  when  that  is  djetermined,  the  dispute 
whether  or  not  theplaintiff^s  landlord  has  title  to  the  lands  where  the  posts 
were  erected  is  ended.  That  deed  was  executed  and  delivered  on  the  8th  day 
of  December,  1875,  and  after  giving  the  range  and  number  of  the  Iot,t!ie  de- 
scription continued,  namely:  ''Bounded  as  follows:  Beginning  at  the  south- 
east corner  of  lands  owned  by  John  Sherman  on  the  west  side,  and  adjoining 
the  Buffalo  and  Jamestown  K.  H.  Co. ;  thence  west  on  the  south  line  of  John 
Sherman's  land,  and  on  the  north  side  of  £.  C.  Stancliffe's  land  two  chains; 
thence  north  two  chains  and  seventj'-flve  links;  thence  east,  parallel  to  the 
south  bounds  of  the  land  hereby  conveyed,  two  chains  and  ninety-eight  links, 
or  thereabouts,  to  the  west  line  of  said  railroad;  and  thence  southerly  along 
said  railroad  line  to  the  place  of  beginning."  This  was  the  first  parcel  of  land 
sold  and  conveyed  by  Sherman  out  of  his  entire  tract  of  50  acres.  At  the 
time  Sherman  received  his  deed  from  the  land  company,  they  had  oonvejed 
part  of  lot  No.  63  to  Jesse  Stancliffe,  and  this  parcel  was  located  to  the 

^See  note  at  end  of  case. 
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south  of  the  lands  conveyed  to  Sherman.  In  the  deed  of  the  latter  the  parcel 
of  land  conveyed  to  him  is  bounded  on  the  ''south  by  land  conveyed  to  Jesse 
Stancliffe,  fifty-three  chains  and  eighty-two  links,"  and  in  no  other  way  is 
Sherman's  south  line  referred  to,  and  no  proof  was  given  on  the  trial  as  to 
the  description  contained  in  the  deed  to  StancIliTe,  by  which  his  north  line  can 
be  located.  No  reference  is  made  in  the  deed  of  the  Holland  I^and  Company 
to  Sherman  to  any  natural  or  artificial  monument  or  object  as  being  located 
in  the  south  boundary  of  the  land  conveyed  to  him.  On  the  trial  l^oth 
parties  gave  oral  evidence  with  a  view  of  locating  the  south  line  of  Sher- 
man's tract,  and  some  of  the  evidence  tended  to  prove  that  there  had  been 
erected,  for  a  period  of  more  than  20  years  prior  to  the  conveyance  by  Sher- 
man of  the  Bulger  lot,  a  rail  fence  between  Sherman  and  Stancliffe,  and  an 
actual  occupancy  by  those  parties,  respectively,  of  each  side  of  such  fence,  and* 
that  each  of  them  recognized  the  same  as  being  on  the  true  division  line  be- 
tween their  lands ;  and  the  evidence  hIso  tended  to  show  that  the  line  of  such 
fence  was  in  1875,  as  well  as  at  the  time  of  the  trial,  traceable  by  the  old  and 
remaining  portions  of  the  fence.  The  trial  court  found  as  a  fact  that  the 
south  line  of  John  Sherman's  land  was  identical  with  the  line  of  the  fence, 
and  that  at  the  intersection  of  that  line  with  the  Vest  line  of  the  railroad  was 
the  place  of  beginning,  as  mentioned  and  described  in  the  conveyance  by  Sher- 
man to  Famsworth,  under  which  the  plaintiff  claims  title.  This  conclusion, 
we  believe,  is  well  supported  by  the  evidence.  There  is  no  evidence  that 
Stancliffe,  or  those  who  succeeded  to  his  title,  ever  occupied  any  of  the  land 
Ijring  north  of  the  rail  fence  mentioned  by  the  witnesses,  and  the  evidence 
conclusively  establishes  that  Sherman  claimed  that  his  south  line  was  indi- 
cated by  the  same.  In  all  the  deeds  down  to  and  including  the  one  to  Bulger, 
his  lot  is  described  the  same  as  it  is  in  the  deed  from  Sherman. 

If  a  grant  by  sufilcient  description  of  the  premises  clearly  ascertains  the  lo- 
cation of  the  premises  conveyed,  it  is  for  the  court  to  see  that  the  grant  is  ap- 
plied to  the  subject-matter,  in  accordance  with  the  express  intention  of  the 
parties.  In  such  a  case  nothing  but  a  question  of  law  is  presented  for  the 
court  to  determine,  but  whenever  the  location  of  the  premises  is  doubtful 
through  uncertain,  inconsistent,  or  confiicting  terms  of  description  in  the 
deed,  the  proper  location  of  the  premises  becomes  a  question  of  fact  to  be  de- 
termined by  the  jury  on  all  the  evidence.  Pettit  v.  8hepard,  32  N.  Y.  103; 
(j^reen  v.  CoUins,  86  N.  Y.  254;  Barclay  v.  Hotoeira  Lessee,  6  Pet.  499; 
Brookman  v.  Kurzmanf  94  N.  Y.  276;  Curtis  v.  Aaronson,  7  Atl.  Rep.  886; 
Cronk  v.  Wilson,  40  Hun,  269.  The  mere  reading  of  the  deed  in  question 
from  John  Sherman,  together  with  the  deed  to  him  from  the  Holland  Land 
Company,  discloses  that  the  premises  claimed  by  the  plaintiff  cannot  be  lo- 
cated without  the  aid  of  a  surveyor,  and  a  resort  to  oral  evidence.  A  slight 
examination  of  the  evidence  in  the  case  is  sufficient  to  show  the  uncertainty 
in  applying  this  grant  to  the  loots  in  quo»  A  question  of  fact  was  presented, 
which  the  trial  judge  was  required  to  determine.  His  conclusions  on  that 
question,  if  adhered  to,  determine  as  a  matter  of  law  tliat  the  plaintiff  failed 
to  establish  a  title  to  the  gore  of  the  land  in  dispute. 

The  plaintiff  took  an  exception  to  one  of  the  rulings  of  the  court,  in  receiv- 
ing evidence  bearing  on  the  question  of  fact,  whicli  may  be  examined  in  con- 
nection with  the  point  now  under  consideration.  Prior  to  the  delivery  of  the 
deed  by  Sherman  of  the  Bulger  lot,  he  engaged  a  surveyor  to  survey  and  lo- 
cate the  premises,  who  went  onto  the  ground  in  company  with  Mr.  Sherman» 
and  they  there  located  the  boundaries  by  which  the  premises  were  described. 
The  defendant's  counsel  asked  the  surveyor  this  question:  **  What  did  you  do, 
if  anything,  with  reference  to  ascertaining  the  line  described  as  the  south  line 
of  John. Sherman's  land?"  This  was  objected  to  by  the  plaintiff,  as  imma- 
terial and  incompetent,  and  as  tending  to  contradict  the  deeds  in  evidence  by 
proving  previous  acts  and  declarations.    On  the  objection  being  overruled. 
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the  witness  stated  that  Mr.  Sherman  ''took  me  to  what  he  called  his  soutb 
line,  showed  me  a  post  in  ttiat  line»  and  other  monuments.    One  was   the 
south-east  corner  of  a  barn  standing  upon  that  line.    I  went  to  a  certain  puat 
in  what  was  shown  me  as  the  south  line  of  the  lot,  and  sighted  to  the  west  of 
this,  to  the  south-east  corner  of  the  barn  that  I  speak  of.     I  put  my  transit  od 
this  pust  and  sighted  to  the  west  of  this,  to  the  south-east  corner  of  the  barn 
that  I  speak  of.    This  post  is  situated  on  what  is  called  the  *  south-west  cor* 
ner  of  the  Bulger  lot.'    It  was  an  oak  post,  four  inches  square,  and  standing 
four  feet  high,  and  comparatively  new.    I  sighted  to  the  south-east  corner  of 
this  barn,  to  the  west,  and  then  reversed  the  instrument  to  the  east,  and  set  a 
stake  at  the  railroad  line.    I  then  ran  north  two  chains  and  seventy- five 
links,  which  carried  me  to  the  north-west  corner  of  the  Bulger  lot."     Tbe 
•witness  gave  a  further  and  detailed  account  of  the  manner  in  which  he  lo- 
cated and  surveyed  this  lot.    The  plaintiff  claims  that  the  declaration  of  Mr. 
Sherman,  that  a  line  which  he  pointed  out  to  the  surveyor  as  his  south  line, 
was  incompetent,  and  should  have  be^n  excluded.     Tbe  question  itself  did 
not  call  for  any  declaration  which  Mr.  Sherman  may  have  made  while  on  the 
ground  directing  and  aiding  the  surveyor  in  locating  the  premises,  and  called 
only  for  a  statement  of  fact  from  the  witness,  which  was  entirely  competenti 
Before  the  question  was  propounded,  the  witness  stated  that  he  acted  as  sur- 
veyor for  Mr.  Sherman  in  laying  out  his  village  lots,  and  that  Mr.  Sherman 
gave  him  a  description  of  the  Bulger  lot,  in  the  form  of  a  contract.     As  the 
question  was  competent,  the  objection  was  properly  overruled,  and  if  the 
plaintiff  was  dissatisfied  with  the  answer  which  tbe  witness  gave,  he  should 
have  moved  to  have  the  same  stricken  out,  and  that  would  have  brought  the 
mind  of  the  court  directly  to  the  point  whether  Mr.  Sherman's  declaration 
was  competent  or  not.    Failing  to  make  that  motion,  the  court  bad  no  oppor- 
tunity to  pass  upon  the  competency  of  the  evidence. 

We  are  also  inclined  to  the  opinion  that  it  was  competent  for  the  defendant 
to  prove  that  Sherman,  while  on  his  own  land,  engaged  in  making  a  survey 
of  the  premises  which  he  intended  to  convey,  stated  to  the  surveyor  where 
he  claimed  his  south  line  to  be,  as  it  was  at  that  time  the  boundary  line  of  his 
inclosure.    The  surveyor  wtis  in  his  service,  and  the  declaraction  accompanied 
the  act  of  pointing  out  the  boundary  lines,  and  may  be  regarded  as  a  part  of 
the  res  geatas.    It  was  certainly  competent  to  prove  the  fact  that  Shernaan,  be- 
fore making  the  conveyance  of  the  lands  which  he  sold,  went  upon  the  prem- 
ises, and  located  a  boundary  line,  and,  when  done  with  the  aid  of  a  surveyor, 
the  mode  and  manner  of  making  it  could  not  thereafter  be  proved  fully  and 
Independently,  without  also  proving  the  things  done  and  said  by  Sherman, 
connected  with  the  making  of  the  survey,  as  he  died  before  the  trial.    Tbe 
declarations  of  deceased  persons  respecting  boundaries  are  received  as  compe- 
tent evidence,  and  are  an  exception  to  the  rule  which  rejects  hearsay  testi- 
mony; but  to  bring  the  case  within  the  rule  of  the  exception  it  must  appear 
that  such  declarations  were  made  by  deceased  pei-sons,  while  in  possession  of 
lands  owned  by  them,  and  in  the  act  ot  pointing  out  their  boundaries,  with 
respect  to  such  boundaries,  and  when  nothing  appears  to  sliow  an  interest  to 
deceive  or  misrepresent.    At  the  time  the  survey  was  made  there  was  no  con- 
troversy between  Sherman  and  the  parties  in  the  possession  of  the  premises  oo 
the  south  of  the  line  indicated.     The  point  indicated  by  the  declaration  was 
on  the  line  of  Sherman*s  inclosure,  and  nothing  is  indicated  that  he  had  any 
interest  to  deceive  or  misrepresent  the  location  of  the  true  boundary  line. 
Daggett  v.  Shaw,  5  Mete.  223;  Long  v.  Colton,  116  Mass.  414;  Curtis  v. 
Aaronson,  7  Atl.  Rep.  886;  BartUtt  v.  Emerson,  7  Gray,  174. 

Subsequent  to  the  conveyance  of  the  Bulger  lot,  and  several  years  before 
the  removal  of  the  fence,  a  person  in  charge  of  the  premises  for  the  owner 
erected  the  same,  and  thereafter  it  was  constituted  a  division  fence.  As  the 
plaintiff  was  in  the  actual  possession  of  the  locus  in  quo  when  the  fence  was 
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removed,  it  was  necessary  for  the  defendant  to  prove  some  right  to  malce  the 
entry  in  support  of  the  judgment  in  his  favor,  although  the  plaintiff  failed  to 
prove  title  in  himself.  A  person  in  the  actual  occupancy  of  land  is  protected 
by  the  law  in  the  enjoyments  of  his  possession  against  mere  intruders,  who 
make  no  show  of  right.  This  the  defendant  sought  to  do  on  the  trial,  and  it 
was  held  by  the  court  upon  the  evidence  that  the  premises  conveyed  by  Sher- 
man to  Emerson  H.  Woodard,  under  whom  the  defendant  claims  title,  em- 
brace the  land  in  dispute.  In  tliat  deed  the  premises  are  described  as  begin- 
ning "at  the  south-east  comer  of  land  heretofore  deeded  by  the  said  tirst  party 
[John  Sherman]  to  Phoebe  Wilson;  thence  east  on  the  north  line  of  lands 
deeded  to  William  Farns worth,  two  chains  and  forty-two  links,  to  the  rail- 
road survey. "  The  Wilson  lot  was  deeded  in  May,  1879.  and  the  defendant 
received  his  deed  in  1883.  On  the  map  of  the  village  lots  made  by  Sherman, 
whicn  is  printed  in  the  case,  the  south-east  corner  of  the  Wilson  lot  is  in  the 
north  line  of  the  Bulger  lot,  as  that  line  was  established  by  the  court  in  its 
decision. 

On  the  trial,  the  plaintiff  contended  that  the  defendant  had  failed  to  show 
any  title  to  the  land  in  dispute,  and  gave  some  evidence  which  tended  to  prove 
that  the  south-east  corner  of  the  Wilson  lot,  the  starting-point  mentioned  in 
the  Wilson  deed,  was  at  least  as  far  north  as  the  line  of  the  fence  removed 
by  the  defendant.  By  referring  to  the  Wilson  deed,  it  is  found  that  the  prem- 
ises are  located  by  commencing  at  a  point  in  Elm  street,  4  chains  and  70  links 
south  of  the  center  of  Sherman  avenue,  which  street  had  been  laid  out  and 
used  by  the  public  for  the  period  of  12  or  15  years.  Evidence  was  produced 
by  both  parties,  for  the  purpose  of  ascertaining  the  center  line  of  Sherman 
avenue,  and  the  records  in  the  town  clerk's  office  were  produced,  which  show 
that  the  street  was  opened  in  1878,  by  an  order  made  by  thd  highway  com- 
missioners, which  was  duly  recorded.  In  1874  another  order  was  made  by  the 
highway  commissioners  then  in  office,  laying  out  Sherman  avenue  substan- 
tially on  the  same  line,  which  was  also  filed  in  the  clerk's  office,  but  not  re- 
eorded  until  after  the  commencement  of  this  action.  The  plaintiff  objected  to 
the  admission  of  this  order  upon  the  ground,  among  others,  that  the  paper 
does  not  show  on  its  face  that  the  commissioners  had  jurisdiction  to  make  it, 
and  that  there  was  no  proof  of  the  application,  and  other  papers  on  which  the 
order  was  made  were  filed,  as  the  statute  requires,  within  30  days;  and  also, 
further,  that  there  is  no  proof  of  any  recording  of  the  order.  The  objections 
were  overruled,  and  the  defendant  excepted,  and  the  order  read  in  evidence. 
This  the  plaintiff  contends  was  error,  but  we  thixik  it  was  properly  received, 
for  the  reason  that  it  was  competent  to  prove  the  fact  that  such  an  order  had 
been  made,  and  filed  in  the  town  clerk's  office.  If  the  plaintiff's  position  is 
correct  as  to  the  true  location  of  the  south-east  comer  of  the  Wilson  lot,  then 
the  starting-point  given  in  the  deed  is  repugnant  to  the  first  course  in  the 
deed,  and  one  or  the  other  must  have  been  inserted  in  that  deed  by  mistake, 
far  the  course  from  the  starting-point  to  the  railroad  is  east,  on  the  north  line 
of  the  Bulger  lot.  It  was  competent  to  ascertain  the  center  line  of  Shermaa 
avenue,  with  a  view  of  ascertaining  the  true  location  of  the  Wilson  lot;  and 
in  view  of  the  repugnancy  in  the  description,  which  had  been  referred  to,  it 
was  competent  to  prove  by  parol  evidence,  if  such  was  the  fact,  that  the  sur- 
veyor in  locating  tlie  Wilson  lot  commenced  at  some  other  point  in  Sherman 
avenue  than  the  center  line,  as  indicated  by  the  first  survey;  and,  as  bearing 
on  that  question,  the  second  order  was  properly  received  in  evidence,  as  the 
plaintiff  might  have  shown  that  the  surveyor  adopted  the  description  contained 
in  that  order,  in  making  his  survey.  Boundaries  may  be  proved  by  every 
sort  of  evidence  that  is  admissible  to  prove  any  other  fact.  If  it  was  a  good 
and  valid  order,  then  it  was  properly  received.  If  it  was  not,  it  could  only 
be  used  as  an  item  of  proof  in  connection  with  all  the  other  evidence,  for  the  • 
purpose  of  reconciling  the  repugnant  clauses  used  in  the  description  of  the  de- 
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fendant's  premises.  After  the  proofs  were  all  given  relative  to  the  true  loca- 
tion of  Slierman  avenue,  the  plaintiff  moved  to  have  the  evidence  relative  to 
the  order  stricken  from  the  record,  which  motion  tlie  court  denied,  at  tbesame 
time  remarking  that  it  did  not  at  that  time  pass  upon  the  question  whether 
the  order  was  valid  or  not;  thus  indicating;  that  the  record  of  the  order  might 
be  used  for  the  purpose  of  ascertaining,  the  real  point  in  Sherman  avenue 
^opted  by  the  parties  in  surveying  and  locating  the  Wilson  lot.  From  all 
the  proofs  we  are  fully  satisfied  that  tlie  south  line  of  the  defendant's  lot  is 
the  same  as  the  north  line  of  the  plaintiff's  premises,  as  established  on  the 
trial,  which  shows  title  in  the  defendant  to  the  strip  of  land  in  controversy. 
Several  other  exceptions  were  taken  on  the  trial,  which  we  have  examined 
with  care,  and  fail  to  discover  any  error.  The  judgment  should  be  affirmed. 
All  concur. 

NOTE. 
Boundaries — Evidence— Declarations  of  Decedents.  Declarations  of  disinter- 
ested parties,  since  deceased,  who  were  in  a  i>osition  to  know  a  boundary-  line,  are  ad- 
missible, in  a  controversy  about  such  line,  in  Texas,  Tucker  v.  Smith,  8  S.  W.  Rep.  671. 
But  it  is  held  in  Curtis  v.  Aaronson,  (N.  J.)  7  Atl.  Rep.  886,  that  such  declarations,  to  be 
admissible,  must  be  made  by  a  declarant  in  possession  as  owner  at  the  time,  and  while 
engaged  in  pointing  out  the  boundary  in  controversy.  They  need  not,  however,  be 
against  his  interest.  Declarations  made  hy  the  owner  of  land  to  a  purchaser  at  the  time 
ox  the  sale,  as  to  boundary  lines,  are  admissible  in  evidence  against  one  claiming  title 
under  such  purchaser.  Austin  v.  Andrews,  (CaL)  16  Pac.  Rep.  546.  Declarations  of  ^ 
deceased  surveyor  as  to  boundaries  are  admissible  in  Pennsyloania.  Clement  v.. 
Packer,  8  Sup.  Ct.  Rep.  907.  Declarations  of  an  original  owner  of  land  as  to  a  way  of  ne- 
cessity designated  by  him  are  admissible  in  a  controversy  between  subsequent  grantees. 
Kripp  V.  Curtis,  (CaL)  11  Pac  Rep.  879.  See,  also,  as  to  the  admissibility  of  the  origi- 
nal owner's  declarations,  Lamoreauz  v.  Meyers,  (Wis.)  31  N.  W.  Rep.  881. 


Shefard  d,  Eddy. 
(Supreme  Coturt^  General  Term,  Fifth  Department.    October  10, 1888.) 

1.  Reference— Constitutional  Law— Trial  bt  Jttrt. 

The  right  of  trial  by  jury,  guarantied  by  Const.  N.  Y.  1846,  aft.  1,  §  2,  extends  only 
so  far  as  that  right  was  recognized  at  the  time  of  the  adoption  of  the  constitution; 
and  as  it  was  then,  and  had  long  been,  the  authorized  practice  to  direct  a  reference 
in  cases  involving  the  examination  of  a  long  account,  and  not  requiring  the  decision 
of  any  difHcult  question  of  law,  a  party  cannot  object  to  a  reference  of  such  a  casen 
on  constitutional  gfrounds. 

2.  Same— When  Ordered. 

In  an  action  to  recover  for  services  rendered  and  advancements  made  as  agent  in 
charge  of  defendant's  real  estate,  plaintiff  moved  for  a  reference,  his  affidavit  stat- 
ing that  ^Hhe  plain tifTs  accounts  of  his  receipts  and  disbursements  in  said  business 
are  made  up  of  upwards  of  a  hundred  separate  and  distinct  items,  each  one  of  which 
will  be  the  subject  of  investigation  upon  the  trial. "  Held,  a  proper  case  for  a  ref- 
erence under  Code  Civil  Proc.  N.  Y.  f  1013,  providing  therefor  when  the  trial  will 
require  the  examination  of  a  long  account  on  either  side. 

Appeal  from  special  term,  Erie  county. 

This  appeal  is  taken  by  defendant  from  an  order  referring  the  issues  for 
trial  and  determination  by  a  referee  in  an  action  brought  by  Charles  F.  Shep- 
ard  against  George  P.  Eddy  as  committee  of  Emeline  A.  Scovell^  a  person  of 
unsound  mind. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwight,  J  J. 

Joel  Walker,  for  appellant.    J.  L.  Homer,  for  respondent, 

Bradley,  J.  The  action  was  brought  against  Emeline  A.  Scavell,  and  by 
the  complaint  the  plaintiff  alleged  that  prior  to  March  25r  1864,  he  was  em- 
ployed by  her  to  take  charge  of  her  divers  parcels  of  real  estate  situate  in  the  city 
of  Buffalo,  to  attend  to  renting  and  improvement  of  such  lands,  and  to  collect 
the  rents  and  see  that  the  buildings  on  them  were  kept  in  repair  and  insured, 
to  pay  the  taxes,  and  generally  to  take  charge  and  management  of  the  prop- 
erty, and  make  sales  of  the  lands;  that  he  did  this,  and  in  doing  so  rendered 
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services,  expended  and  advanced  moneys  in  that  behalf  until  in  1885,  which, 
with  interest  on  yearly  balances  to  May  1,  1885,  amounted  to  $56,511.21; 
that  there  has  been  paid  and  applied  on  his  claim  by  moneys  collected  and  re- 
ceived by  him  $50,569.19,  and  he  demands  judgment  for  the  balance  and  in- 
terest. Tlie  defendant  by  her  answer  admitted  that  she  owned  certain  lands 
in  the  city,  and  denied  upon  information  and  belief  the  other  allegations  of 
the  complaint.  Upon  the  plaintiff's  motion  for  a  reference  the  affidavit  in 
support  of  the  motion  stated  that  ''the  plaintiff's  accounts  of  his  receipts  and 
disbursements  in  said  business  are  made  up  of  upwards  of  a  hundred  separate 
jand  distinct  items,  each  one  of  which  will  be  the  subject  of  investigation  upon 
tlie  trial."  This  is  not  controverted  by  the  affidavit  in  opposition  to  the  mo- 
tion, but  it  is  there  stated  that  the  defendant  is  over  70  years  of  age;  that  she 
has  a  good  defense  on  the  merits;  that  she  has  been  adjudged  a  person  of  un- 
sound mind;  and  that  George  Eddy  had  been  appointed  a  committee  of  her 
person  and  property.  The  court  made  an  order  referring  the  action,  and  by 
it  also  substituted  such  committee  as  defendant.  The  case  seems  by  the  affi- 
davit on  the  part  of  the  plaintiff  to  be  brought  within  the  statute,  which  pro- 
vides that  the  court  may  direct  a  trial  of  the  issues  of  fact  by  a  referee,  where 
the  trial  will  require  the  examination  of  a  long  account  on  either  side,  and  will 
not  require  the  decision  of  difficult  questions  of  law.  Ck>de  Civil  Proc«  §  1013. 
And  such  has  been  the  practice  in  this  state  authorized  by  statute  for  75  years. 
It  is  not  alleged  by  affidavit,  or  claimed  on  the  part  of  the  defendant,  that  the 
trial  will  require  the  decision  of  any  difficult  question  of  law,  but  reference  is 
made  by  counsel  to  the  constitutional  right  of  trial  by  jury.  This  is  guaran- 
tied, so  far  as  it  existed  at  the  time  of  the  adoption  of  the  constitution  of  1846, 
art.  1,  §  2.  But  as  applied  to  actions  the  trial  of  which  requires  the  exami- 
nation of  a  long  account  the  right  is  still,  as  it  was  then,  so  qualitied  that  the 
court  may  direct  a  trial  by  referee.  Van  M<irter  v.  HotehkisSt  4  Abb.  Dec. 
484.  *40  N.  Y.  585. 

The  counsel  suggests  in  his  brief  the  impropriety  of  refernng  the  claims 
of  one  officer  of  the  court  to  another  having  a  like  relation  to  it.  It  tnay  be 
inferred  that  he  intended  to  be  understood  that  the  plaintiff  is  a  lawyer,  ai- 
tbongh  nothing  appears  to  that  effect  in  the  papers  upon  which  the  appeal  is 
heard.  The  business  out  of  which  the  alleged  claims  of  the  plaintiff  arose  did 
not  necessarily  require  the  services  of  a  member  of  the  legal  profession.  The 
nature  of  the  claim  andthenunierousitemsof  the  account  involved,  and  which 
it  seems  will  require  consideration,  renders  the  case  a  proper  one  for  reference, 
as  the  trial  will  require  much  care  and  patience.  And  the  numerous  items 
would  seem  to  render  a  trial  before  a  jury  quite  impracticable.  The  fact  that 
the  original  defendant  is  Incapable  of  intelligently  understanding  her  rights, 
and  is  represented  by  a  committee,  is  not  apparently  any  reason  why  an  at- 
tempt should  be  made  to  try  the  issues  before  a  jury,  but,  on  the  contrary, 
that  situation  would  seem  to  require  opportunity  for  investigation  on  the  part 
of  the  defense,  and  the  care  and  deliberation  which  could  be  had  and  given 
only  upon  a  trial  before  a  referee.  Upon  the  facts  as  presented  by  the  papers 
no  occasion  appears  for  interference  with  the  action  of  the  special  term.  The 
order  should  be  affirmed. 

Barker,  P.  J.,  and  Haioht  and  Dwioht,  JJ.,  concur. 


Hendt  v.  Smith. 
(Supreme  Cow%  General  Term^  Fifth  Depcurtment.    October  19, 1888.) 

1.  Dbbd — Delivbry— Evidence. 

The  issae  being  as  to  whether  defendants  deed  was  delivered  at  a  certain  date, 
plaintiff  was  allowed  to  introduce  evidence  of  defendant's  declarations,  and  ox 
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Statements  made  in  his  presenoe  by  the  grantor.    Held,  that  the  evidence  was  < 
patent,  its  object  bein^  to  prove  that  the  deed  had  not  been  delivered,  and  there- 
fore did  not  become  operative. 
2.  Vendor  and  Vendkk— Bona  Fide  Purchasers— Considebation. 

For  the  purposes  of  1  Rev.  St.  N.  Y.  p.  766,  $  1,  relating  to  the  recording  of  con- 
veyances, and  the  effect  of  priority  thereof,  the  pecuniary  consideration  expressed, 
the  receipt  of  which  is  acknowledged  in  the  conveyance,  is  pHma  fade  evidence 
that  such  was  the  consideration  actually  paid.  And  a  deed  reciting  that  the  con- 
veyance is  made  "  in  consideration  of  one  dollar  to  [the  grantor]  duly  paid, "  is  primn 
facie  sufficient  to  show  that  the  grantee  is  a  pnrcnaser  for  a  valuable  consideration. 

Appeal  from  circuit  court,  Monroe  couuty. 

This  is  an  action  of  ejectment,  brought  by  Jane  Hendy  against  Albert  G! 
Smith.  Judgment  was  rendered  for  the  plaintiff  upon  a  general  verdict  and 
special  findings,  and  a  motion  for  new  trial  denied,  and  the  defendant  appeals. 

Argued  bet  ore  Barker,  P.  J.,  and  Haioiit,  Bradley,  and  Dwiqht,  JJ. 

/.  A.,  StuU,  for  appellant.    Jos.  A,  Qarlock^  for  respondent. 

Bradley,  J.  The  parties  claim  title  to  the  premises  founded  open  deeds 
made  to  them,  respectively,  by  George  Smitli,  the  previous  owner.  The  deed 
to  the  plaintiff  was  dated  May  14,  1883,  and  recorded  on  that  day.  The  deed 
to  the  defendant  was  dated  January  28«  1876»  and  recorded  April  5,  1886. 
The  latter  deed  embraced  this  with  other  lands.  The  questions  litigated  at 
the  trial  were  (1)  whether  the  deed  to  the  defendant  had  been  delivered  to 
him  by  George  Smith,  the  grantor  named  in  it,  at  the  time  the  deed  waa  made 
to  the  plaintiff;  (2)  whether  the  plaintiff  was  a  purchaser  in  good  faith,  and 
for  a  valuable  consideration,  of  the  land  covered  by  the  deed  to  her.  In  ad- 
dition to  the  general  verdict  for  the  plaintiff,  the  jury  found  specialty  upon 
questions  submitted  to  them — FiraU  that  the  deed  of  January  28,  1876,  was 
delivered  to  the  defendant  before  May  14, 1883;  secondf  that  at  or  before  the 
time  of  the  delivery  of  the  deed  to  the  plaintiff  she  had  no  knowledge  or  notice 
of  the  existence  of  the  deed  of  January  28,  1876.  As  bearing  upon  the  ques- 
tion of  delivery  of  the  deed  to  the  defendant,  evidence  was  given  of  bis  deo- 
larations,  and  of  statements  in  his  presence  of  George  Smith,  after  the  time 
such  deed  to  the  defendant  bore  date,  and  after  that  to  the  plaintiff  was  made; 
and  to  the  reception  of  such  evidence  the  defendant's  counsel  excepted.  While 
the  evidence  of  such  declarations  was  not  admissible  to  destroy  the  operation 
and  legal  effect  of  the  deed,  it  was  competent  for  the  plaintiff  to  prove,  if  she 
could,  that  such  deed  had  not  been  delivered  to  the  defendant,  and  therefore 
did  not  become  operative.  Jackson  v.  Chapin,  5  Cow.  485;  Jackson  v.  Cary, 
16  Johns.  802;  Jackson  v.  Miller,  6  Cow.  751;  Keator  v.  Dimmiok,  46  Barb. 
158.  In  view  of  the  circumstances  which  the  evidence  permitted  the  jury  to 
consider,  the  reception  of  the  evidence  was  not  error.  But  the  consideration 
of  this  question  does  not  seem  important,  inasmuch  as  the  fact  of  delivery  of 
the  defendant's  deed  was  found  in  his  favor  by  the  jury.  The  plaintiff's  deed 
was  recorded  flrst.  And  her  recovery  was  based  upon  the  fact,  which  must 
be  deemed  found  by  the  jury,  that  she  was  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  and  therefore  that  the  defendant's  deed  was  void  as 
against  her.  1  Rev.  St.  p.  756,  §  1.  The  defendant's  counsel  contends  that 
such  conclusion  was  not  warranted.  There  was  considerable  evidence  gtvem 
by  the  defendant  tending  to  prove  that  the  plaintiff  was  advised  of  the  deed 
to  the  defendant  before  the  deed  to  her  was  made,  all  of  which  was  contra- 
dicted by  her  testimony,  and  in  some  respects  she  was  corroborated  by  the 
evidence  of  other  witnesses;  and  she  also  testified  that  she  had  no  knowledge 
or  information  that  any  such  deed  had  been  made  to  the  defendant  until  after 
it  had  been  reconied  in  April,  1886.  Upon  this  conflict  of  evidence  that  ques- 
tion of  fact,  for  the  purposes  of  this  review,  must  be  deemed  disposed  of  by 
the  verdict  of  the  jury.  The  opportunity  at  the  trial  was  better  than  here  to 
correctly  determine  the  truth  of  the  matter. 
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III  order  to  give  to  the  plaintiff  the  character  of  a  purchaser  In  good  Mth 
for  a  valuable  oonsideration,  it  must  appear  that  something  was  paid  or  parted 
with  of  pecaniary  value  for  the  property;  that  there  was  some  new  considera- 
tion for  the  sale  and  conveyance  to  her.  Tiffany  v.  Warren,  87  Barb.  671 ;  J>e 
Lancey  v.  Steams^  66  N.  Y.  157.  But  for  the  purpose  of  the  statute  relating 
to  the  recording  of  conveyances,  and  to  tlie  effect  of  priority  in  that  respect, 
the  pecuniary  consideration  expressed,  of  which  the  receipt  is  ao]):nowledged 
in  such  instruments,  is  prima  facie  evidence  that  such  was  the  consideration 
actually  paid.  Jackson  v.  MeChesney,  7  Cow.  360;  Wood  v.  Chapin,  18  N. 
IT.  509;  Page  v.  Waring,  76  N.  Y.  469.  In  the  plaintiff's  deed  the  convey- 
ance is  expressed  to  have  been  made  by  the  grantor  *'in  consideration  of  the 
sum  of  one  dollar  to  him  duly  paid,  and  of  natural  love  and  affection."  And 
the  question  arises  whether  the  acknowledgment  of  the  receipt  of  one  dollar 
is  sufficient  to  establififh  the  plaintiff's  relation  of  a  purchaser  in  good  faith 
and  for  a  valuable  consideration.  It  is  contended  on  the  part  of  the  defense 
that  it  is  merely  nominal,  and  does  not  import  such  consideration,  so  as  to 
render  the  plaintiff  a  bona  fide  purchaser.  It  may  be  observed  that  the  ques- 
tion is  not  one  of  adequacy,  but  of  character  of  the  consideration.  And  in 
view  of  the  rule  of  evidence  before  stated,  it  must,  we  think,  be  assumed  that 
one  dollar  was  paid  upon  the  purchase  and  for  the  conveyance.  That  would 
seem  to  be  sufficient.  Wood  v.  Chapin,  18  N.  Y  509,  517;  Webster  v  Van 
Bteenhergh,  46  Barb.  211.  Our  attention  is  called  to  no  case  holding  to  the  con- 
trary of  this  proposition.  In  Morris  v.  Ward,  36  N.  Y.  587,  594,  the  question 
became  important  whether  the  deed  of  conveyance  had  the  character  of  a  gift 
by  or  a  purchase  from  the  grantor;  and  although  it  expressed  a  consideration 
of  one  dollar,  and  a  meritorious  consideralion,  as  does  the  deed  in  question, 
it  was  held  to  be  a  gift,  because  the  conveyance  was  declared  by  a  provision 
in  the  instrument  to  be  an  advancement.  This  by  way  of  construction  led  to 
the  conclusion  that  the  conveyance  had  no  consideration  other  than  merito- 
riuua,  and  consequently  was  a  gilt  and  not  a  purchase.  In  Dwooll  v.  Wiison, 
9  Barb.  487,  it  was  conceded  thi  t  the  five  dollars  consideration  mentioned  in 
the  deed  was  merely  nominal,  and  that  no  consideration  was  in  fact  paid. 
And  in  Rockwell  v.  MeOovem,  8  Jones  &  S.  118,  affirmed  69  N.  Y.  294,  the 
assignment  there  in  question  purported  to,  jiave  been  made  by  an  insolvent 
debtor,  under  the  statute  relating  to  voluntary  assignments,  etc.,  in  trust  for 
statutory  prescribed  purposes,  and  therefore  no  right  was  dependent  upon  the 
consideration  expressed.  These  cited  cases  have  no  necessary  application  te 
the  question  here.  The  plaintiff  must  be  treated  as  a  purchaser.  No  other 
question  requires  consideration.  These  views  lead  to  the  conclusion  that  the 
judgment  and  order  should  be  affirmed. 

Barker,  P.  J.,  and  Haigiit,  J.,  concur.    Dwight,  J.,  not  voting. 


People  ex  rel.  National  Exchange  Bank  v.  Stupp,  CRy  Treasurer. 

(Supreme  Courts  Oeneral  Term,  Fifth  DepcMtment.    October  19, 18SS.) 

XuKiciPAL  Corporations— Liabilities— ORDBBS—NBOOTiABrLirr. 

Under  Laws  N.  Y.  1866,  c  483.  i  4,  directing  certain  funds  raised  by  taxes  on  the 
property  in  a  city  to  be  paid  to  the  railroad  commissioners,  and  by  them  applied  to 
the  interest  on  certain  bonds,  an  indorsement  to  a  bank  by  the  railroad  commission- 
ers of  an  order  for  such  fund  drawn  on  the  city  treasurer  by  the  city  members  of 
the  board  of  county  commissioners  gives  the  bank  no  title  to  the  fund,  to  authorize 
mandamus  to  the  city  treasurer  to  pay  over  the  amount  of  the  order. 

Appeal  from  special  term.  Monroe  county. 

The  10  supervisors  of  the  city  of  Auburn  drew  upon  the  city  treasurer  an 
order,  of  which  the  following  is  a  copy:  "$21,550.  Auburn,  N.  Y.»  Dec. 
27,  1887.     City  Treasw-er  of  the  City  of  Auburn:    On  or  before  Febiuary 


Digitized  by  VjOOQIC 


538  NEW   YORK   SUPPLEMENT.  [Sap.Ct. 

8, 1888,  pay  to  Railroad  Ck>mnii8sioner8  City  of  Auburn  or  order  twenty-one 
thousand  five  hundred  and  fifty  dollars,'' — to  which  their  names  as  superyis* 
ors  of  Auburn  were  subscribed,  who  afterwards  delivered  the  order  to  tbe 
railroad  commissioners,  two  of  whom  as  such  subscribed  their  names  to  an 
indorsement  upon  the  order,  as  follows:  '*Pay  Pirst  National  Bank  of  An* 
burn  for  deposit,"  and  delivered  it  so  indorsed  to  the  cashier  of  the  First 
National  Bank  of  Auburn,  who  afterwards,  on  January  12,  1888,  indorsed 
and  transferred  the  order  to  the  National  Exchange  Bank  of  Auburn.  The 
First  National  Bank  suspended  payment  January  23,  1888,  and  on  refusal 
of  tlie  city  treasurer,  after  its  maturity,  to  pay  the  amount  of  the  order  to  the 
last-named  bank,  the  motion  in  its  behalf  was  made  for  a  writ  of  mandamug 
to  require  such  payment  to  be  made.  This  amount  was  levied  by  the  board 
of  supervisors  of  the  county  of  Cayuga  in  December,  1887,  and  embraced  in 
the  moneys  which,  by  the  warrants  then  issued  by  tlie  board  to  the  city  treas- 
urer, he  was  autliorized  and  directed  to  collect;  and  this  sura  was  so  levied 
to  pay  the  interest  which  became  due  in  1888  upon  certain  bonds  of  the  city 
which  had  l)een  issued  in  aid  of  the  construction  of  the  Southern  Central 
Kailroad,  pursuant  to  Laws  1866,  c.  433. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwiqht,  JJ. 

John  D,  Teller,  for  appellant.    James  C  Smith,  for  respondent. 

Bradlbt,  J.,  (after  stating  the  facts  as  above.)  The  question  presented 
is  whether  the  ofiicial'duty  of  the  treasurer  of  the  city  of  Auburn  required 
him  to  pay  tbe  amount  of  the  order  or  draft  to  the  relator.  If  it  clearly  ap* 
peared  that  such  was  his  legal  duty  as  such  ofilcer,  the  relator  was  entitled 
to  a  peremptory  writ  of  mandamus;  otherwise  not.  The  statute  pursuant 
to  which  the  amount  of  money  in  question  was  levied  upon  the  taxable  prop- 
erty of  the  city  of  Auburn  directed  that  when  collected  it  be  paid  to  tlie  rail- 
road commissioners,  and  by  them  applied  to  the  payment  of  the  interest  upon 
the  bonds  issued  pui*suant  to  the  same  statute.  Laws  1866,  c.  433,  §  4.  By 
this  provision  of  the  act  it  evidently  was  designed  that  the  moneys  collected 
for  such  purpose  should  be  paid  to  those  com  mission  el's  by  the  collector  or 
officer  who  executed  the  warrants  of  the  board  of  supervisors  in  the  city;  and 
to  that  extent,  and  for  such  purpose,  the  form  prescribed  by  the  Revised  Stat- 
utes for  such  warrants  was  qualified.  People  v.  Brovm,  55  N.  Y.  180.  This 
was  not  observed  in  preparing  the  warrants,  but  those  issued  to  the  city  treas- 
urer in  1887  in  terms  directed  payment  to  the  supervisors  of  the  city  of  the 
sums  mentioned  in  them,  '*for  town  charges  assessed"  on  the  wards  respect- 
ively. These  sums  in  the  aggregate  amounted  to  1^,799.83,  in  which  was 
included  the  amount  levied  for  the  payment  of  the  interest  upon  the  bonds 
before  mentioned.  These  facts  have  no  substantial  importance  as  relates  to 
the  fund  in  question.  While  they  may  account  somewhat  for  the  method 
employed  for  the  payment  of  the  money  to  the  railroad  commissioners,  the  di- 
rection in  the  warrants  covering  it  did  not  have  the  legal  effect  to  divert  tbe 
money  from  its  legitimate  destination.  Those  commissioners  were  the  proper 
depositary  of  it;  but  inasmuch  as  the  direction  of  the  warrants  to  the  city 
treasurer  was  to  pay  it  to  the  supervisors  of  the  city,  he  may  have  required 
that  it  be  paid  to  those  commissioners  through  the  order  of  such  supervisors. 
The  result  would  in  practical  effect  be  the  same  as  if  the  payment  were  made 
without  their  intervention  to  the  commissioners.  The  drawers  of  this  order 
were  not  entitled  to  this  money,  nor  would  their  order  to  any  person  other 
than  the  commissioners  entitle  the  payee  to  it.  The  right  to  the  fund  de* 
pended  upon  and  was  given  by  the  statute.  The  commissioners  were  the  con- 
stituted authority  to  receive  and  disburse  it  as  directed  by  the  statute.  Tbey 
were  officers  charged  with  a  defined  duty.  Norton  v.  Town  of  Thompson, 
71  N.  Y.  513.  While  the  bonds  so  issued  and  outstanding  represented  a  debt 
of  the  city,  the  railroad  commissioners  had  no  power  to  borrow  money  to  pay 
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any  portion  of  the  principal  or  interest  of  them,  and  charge  the  city  wHh  lia- 
bility upon  their  notes  for  it.  The  question  arises  as  to  tlie  effect  of  the  oixler 
or  draft  made  by  the  city  supervisors,  and  indorsed  as  it  was  by  the  commis- 
sioners. It  had  the  nature  of  autiiority,  so  far  as  those  supervisors  could 
give  it  to  the  treasurer,  to  pay  that  amount  of  money  to  the  commissioners. 
It  could  create  no  indebtedness  of  the  city  to  them.  Their  right  as  such  to 
receive  the  money  was  dependent  upon  its  collection  tlirough  the  means  pro- 
vided for  the  levy  and  collection  of  taxes.  This  was  a  duty  imposed  upon  the 
board  of  supervisors  of  the  county.  And  while,  as  an  incident  to  the  power, 
such  as  they  may  have,  to  disburse  money,  the  supervisors  of  the  city  might 
draw  orders  upon  the  treasurer  to  parties  entitled  to  the  money  coming  within 
that  which  they  hav^  the  power,  if  any  they  have,  to  so  disburse,  they  are 
powerless  to  create  any  debt  against  the  city.  They  are  members  of  the 
board  of  supervisors  of  the  county,  and  have  the  powei*s  of  supervisors  of 
towns.  Laws  1879,  c.  53,  §  43.  Their  powers  are  only  those  conferred  by 
the  statute,  and  such  as  are  incident  to  their  exercise.  It  is  contended  by 
the  learned  counsel  for  the  relator  that  the  indorsement  of  this  draft  and  the 
delivery  of  it  by  the  commissioners  to  the  First  National  Bank  vested  title  to 
it  in  the  bank,  and  by  its  indorsement  and  transfer  by  the  cashier  of  that  bank 
to  the  relator  the  latter  took  title  to  it.  This  proposition  is  dependent  upon 
the  fact  that  the  draft  was  negotiable  paper,  and  as  a  consequence  transfer- 
able by  indorsement  and  delivery,  like  commercial  paper.  This  has  the  form 
of  a  negotiable  bill  of  exchange.  The  question  is  thereforo  one  of  power  in 
the  city  members  of  the  supervisors  of  the  county  to  make,  and  of  the  com- 
missioners to  transfer  by  indorsement,  such  paper,  and  thus  create  liability 
of  the  city  to  any  holder  in  good  faith  who  may  have  taken  it  in  regular 
course  of  business.  The  power  of  those  supervisors  and  commissioners,  as 
such,  to  make  and  transfer  such  paper  by  indorsement  is  not  supported  by 
presumption,  as  the  fact  is  recognized  that  all  their  powers  are  given  by  stat- 
ute; and  they  have  no  such  authority.  Bar^k  v.  Supervisors ,  5  Denio,  517; 
Barker  v.  Loomis,  6  Hill,  463;  Parker  v.  Board,  106  N.  Y.  392, 13  N.  E.  Rep. 
308. 

While  it  may  be  assumed  that  the  First  National  Bank  took,  by  the  in- 
dorsement made  upon  the  order  by  the  commissioners,  authority  to  receive 
from  the  treasurer  the  amount  mentioned  in  it  for  deposit  to  their  credit,  the 
bank  took  no  title  to  the  draft,  as  such,  by  the  indorsement.  The.  deposit  for 
safety  and  convenience  of  funds  for  current  uses  in  banks  has  the  sup()ort  of 
the  customary  methods  employed  in  the  transaction  of  business.  This  had 
been  done  by  the  commissioners  in  previous  years.  The  draft  and  the  in- 
dorsement of  it  could  have  no  force  except  as  on  a  particular  fund,  the  omis- 
sion to  specify  which  in  it,  in  view  of  the  restricted  power  of  those  officers* 
added  nothing  in  effect  to  the  character  of  the  paper,  which  it  would  have  had 
if  the  fund  had  been  mentioned  in  it.  In  that  event  it  would  have  lacked  the 
form  of  negotiable  paper.  Nor  did  it  operate  as  a  transfer  of  the  fund.  This 
the  commissioners  had  no  power  to  make,  as  it  was  by  statute  devoted  to  a 
specilic  purpose,  from  which  they  had  no  authority  to  divert  it.  It  would 
therefore  seem  that  the  order  as  indorsed  and  delivered  to  the  First  National 
Bank  gave  to  it  no  title  to  the  draft  or  to  the  fund  intended  to  be  covered  by 
it,  but  at  most  was  mere  authority  to  receive  from  the  treasurer,  when  it 
should  be  received  or  collected  by  him,  the  money  for  deposit  in  behalf  of  the 
commissioners,  and  for  their  use.  And  it  is  unnecessary  here  to  determine 
whether,  as  between  the  bank  and  the  commissioners,  the  relation  of  creditor 
and  debtor  would  be  produced  on  the  receipt  and  deposit  by  it  of  the  amount 
to  their  credit,  as  would  ordinarily  arise  by  placing  funds  to  the  credit  of  de» 
positors.  It  was,  we  think,  not  within  the  power,  apparent  or  real,  of  the 
commissioners  to  lend  the  money.  Their  duty  was  to  disburse  it  for  the  spe- 
cific purpose  for  which  it  was  raised^and  in  the  mean  time  to  preserve  it 
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within  their  control.  This  official  dnty  of  the  commissioners  in  respect  to 
such  fund  was  a  trust  which  they  as  such  officers  were  required  to  execute,  of 
which  the  bank  was  advised,  and  the  bank  was  not,  any  more  than  were  they, 
permitted  to  treat  the  money  or  deal  with  it  in  such  manner  as  to  deny  its  ap- 
plication to  the  purposes  of  the  trust;  and  so  far  as  necessary  for  the  protec- 
tion of  it  against  diversion,  and  for  the  purpose  of  such  protection,  the  bank 
would  be  chargeable  as  trustee  of  the  fund  until  drawn  from  it  by  and  in  the 
name  of  the  commissioners.  Van  Alen  v.  Bank,  52  N.  Y.  1 ;  Baker  v.  Bank, 
100  N.  Y.  31.  2  N.  E,  Rep.  452. 

The  cases  cited  to  support  tlie  contention  that  this  draft  was  negotiable  in 
its  character  and  legal  effect,  have  relation  to  those  in  which  the  power  ex- 
ists in  the  olHcers  of  corporations,  municipal  and  otherwise,  and  persons,  to 
in  that  manner  represent  or  create  liability.  In  Kelley  v.  MayoTt  4  Hill,  263, 
the  draft  was  issued  to  the  party  entitled  to  payment  of  a  debt  contracted  by 
the  city  of  Brooklyn  in  the  course  of  its  business,  and  was  drawn  upon  the 
treasurer  pursuant  to  authority  furnished  by  the  city  charter.  The  power  of 
a  corporation  to  incur  liability  for  property  purchased  or  for  services  per- 
formed takes  with  it  the  duty  to  pay,  and  the  right  through  the  constituted 
authorities  to  represent,  such  liability  by  draft  upon  its  treasurer,  which  may 
be  effectual  to  support  a  claim  for  the  amount  in  behalf  of  its  holder,  to  whom 
it  has  been  duly  transferred.  Such  was  the  doctrine  of  the  case  of  Ketchum 
V.  City  of  Buffalo,  14  N.  Y.  356,  although  there  the  debt  was  represented  by 
a  bond  of  the  city.  But  when  a  draft  is  not  by  its  terms  drawn  upon  a  par- 
ticular fund,  liability  upon  it  as  such  of  the  drawee  depends  upon  his  accept- 
ance. Brill  V.  Tuttle,  81  N.  Y.  454;  Attorney  General  v.  Insurance  Co,,  ^l 
N.  Y.  825.  The  draft  in  question  did  not,  therefore,  in  terms  import  the 
transfer  of  the  fund,  and,  as  it  was  not  duly  accepted  by  the  treasurer,  he  is 
not  apparently  charged  upon  it  as  a  bill  of  exchange  or  draft,  but  the  claim 
made  by  the  relator  must  depend  upon  the  question  whether  that  officer  is 
charged  with  the  duty  to  pay  to  it  the  amount  of  the  draft.  For  the  par- 
poses  of  the  question  presented  here  we  are  unable  to  hold  that  the  claim  of 
the  relator  has  the  support  of  such  duty  of  the  city  treasurer.  It  may  be  ob- 
served that  the  right  to  a  peremptory  writ  of  mandamus  depends  upon  a  clear 
legal  right  to  the  relief  sought  by  it.  People  v.  Board,  64  N.  Y.  600;  People 
v.  Wendell,  71  N.  Y.  171.  And  when  it  rests  in  any  substantial  doubt,  or 
the  facts  upon  which  it  depends  are  in  any  essential  respect  controverted  by 
affidavit,  such  writ  will  not  be  allowed  to  issue.  People  v.  Cromioell,  102  N. 
Y.  477,  7  N.  E.  Rep.  413.  Whether  any  equities  in  behalf  of  the  relator  may 
arise  from  payment  by  it  of  the  amount  of  the  draft  to  the  First  National 
Bank,  and  the  placing  such  amount  to  the  credit  of  the  commissioners  by  the 
latter  bank,  if  such  are  the  facts,  is  a  question  not  here  for  consideration,  and 
would  not  be  if  the  fact  of  the  credit  of  the  amount  by  that  bank  was  not  con- 
troverted by  the  affidavits  on  the  part  of  the  defendant.  These  views  lead  to 
the  conclusion  that  the  relator  was  not  entitled  to  a  peremptory  writ;  and 
that  an  alternative  writ  of  mandamus,  which  its  counsel  suggests  should  i* 
that  event  issue,  we  think,  upon  the  facts  appearing,  is  not  available  for  the 
purposes  of  any  relief  to  the  relator.    The  order  should  be  affirmed. 

Babker,  P,  J.,  and  Haiqut  and  Dwioht,  JJ.,  concur. 


EoMER  V.  Koch. 
(Supreme  CourU  General  Term,  Fifth  Department.    October  19,  ISSS.) 

▲SSTONBCBNT  FOR  BbNBFIT  OF  CbBOITORS— PRBFBBBNCBS  — HuSBAND  AUD  WiFB— FAH 

ILY  Expenses. 

A  married  woman,  then  solvent,  employed  her  husband  to  carry  on  her  business, 
agreeing  to  pay  him  for  his  services  iL^po  per  year,  and  also  that  she  would  psy 
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all  the  expenses  of  snpportinff  their  family.  The  husband  carried  on  the  business- 
for  seven  years,  and  durinsr  that  time  drew  to  apply  on  his  salary  $2,031 .88.  He  also 
drew  about  $10,000  to  pay  the  family's  living  expenses,  which  were  about  $2,500  per 
year.  The  wife  then  made  an  wsignment,  giving  the  husband  a  preference  of 
|t,000  for  his  claim  for  services.  Held,  that  although  the  agreement  did  not  make 
the  wife  legallv  liable  to  pay  the  family  expenses,  yet,  having  voluntarily  done  so» 
she  had  no  daun  against  the  husband  for  reimbursement ;  and  that,  therefore,  the- 
preference  to  him  m  payment  of  his  salary  was  valid.* 

Appeal  from  judgment  on  report  of  referee. 

This  action  was  brought  by  John  L.  Bomer,  as  assignee  of  (jeorgeanna 
Guenther,  against  Harriet  N.  Koch,  as  administratrix  of  Harry  H.  Koch,  de- 
ceased, to  recover  for  the  alleged  conversion  of  certain  personal  property,  to- 
which  plaintiff  claimed  title  as  assignee.  Defendant  alleged  in  defense  that 
Koch  was  sherilT,  and  took  the  property  on  attachment  and  execution  against 
the  assignor.  The  defense  was  based  upon  the  claim  that  the  assignment  was 
void  because  of  a  preference  to  the  assignor's  husband.  The  referee  directed 
judgment  for  the  defendant  on  the  merits. 

Argued  before  Barker,  P  J.i  and  Haight,  Bradley,  and  Dwight,  J  J. 

J.  L,  Uomeu  for  appellant.     Adelbert  Moot,  for  respondent. 

Bradley,  J.  The  question  presented  is  whether  or  not  the  general  as^ 
signment  made  by  Mrs.  Guenther  for  the  benefitof  her  creditors,  to  the  plain- 
tiff, was  valid  as  against  such  creditors.  The  referee  determined  that  it  was- 
void,  and  rendered  so  by  the  preference  given  by  it  of  ;>7,000  in  behalf  of  John 
G.  Guenther,  her  husband,  for  services.  Her  father,  Henry  T.  Gillett,  and 
his  son,  were  for  many  yeara  engaged  in  business  at  Buffalo,  in  the  firm 
name  of  Henry  T.  Gillett  &  Son,  and  her  husband  was  in  their  service  as^ 
clerk.  The  son  died,  and  Guenther  became  interested  as  a  partner  in  the  busi- 
ness, which  was  continued  for  a  time,  until  the  father  died,  in  1874.  He,  by 
his  will,  gave  his  property  to  Mrs.  Guenther.  The  husband,  as  surviving 
partner,  carried  on  the  business  until  May,  1876,  when  he  transferred  the 
business  and  property  to  his  wife;  and,  as  the  referee  found,  she  then  em- 
ployed him  to  take  charge  of  and  carry  on  the  business  in  the  same  firm  name, 
*'and  in  consideration  of  his  services  in  so  doing  she  promised  and  agreed  to 
pay  him  the  sum  of  81,600  a  year  during  the  time  he  should  so  carry  on  said 
business  for  her;  and  she  also  further  agreed  that  she  would  assume  and  pay 
all  of  the  expenses  of  supporting  the  family  of  said  John  G.  Guenther  during 
said  time.''  The  business  was  conducted  by  him  until  in  May,  1888,  when  the 
assignment  was  made  to  the  plaintiff.  It  covered  the  property  in  question. 
It  appears  that  the  family  and  living  expenses  were  from  82,000  to  $2,500 
annually  during  that  time;  and  the  referee  found  '* that  during  said  time  John 
G.  Guenther  drew  from  the  said  business,  so  carried  on  by  him  as  agent  for 
bis  wife,  upwards  of  810,000,  in  the  aggregate,  to  pay  the  living  expenses  of 
the  family;  that  during  the  same  time  he  drew  from  said  business,  in  the  ag- 
gregate, the  sum  of  82,031.38,  to  apply  upon  his  salary  as  such  agent;  that 
the  aggregate  sum  so  drawn  from  said  business  exceeds  the  aggregate  annual 
salary  of  81,600,  so  agreed  to  be  paid  to  said  John  G.  Guenther  for  his  serv- 
ices as  such  agent. "  And  thereupon  the  referee  found  and  determined  that 
his  wife  was  not  indebted  to  him  in  any  sum  at  the  time  of  making  the  as- 
signment; that  the  preference  in  it  to  him  of  87,000  for  services,  was  wholly 
without  consideration ;  and  that  the  assignment  was  void.  It  is  not  claimed 
on  the  part  of  the  plaintiff  that  the  wife  was  indebted  to  the  husband  other- 
wise than  for  Ids  services  in  carrying  on  the  business  for  her  during  the  pe- 
riod of  the  seven  years  next  preceding  the  time  of  the  assignment  to  the 

>'On  the  general  subject  of  preferenos  in  assignments  for  benefit  of  creditors,  see 
Vincent  v.  McAlpin,  (Ky.)  9  S.  W.  Rep.  872,  and  note;  Talbott's  Assignee  v.  EwalU 
(Ky.)  7  8.  W.  Bep.  681,  and  note;  Loomis  v.  Stewart,  (Iowa,)  S9  N.  W.  Rep.  660,  and. 
note. 
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plaintiff.  But  it  is  contended  that  the  moneys  paid  by  him  for  his  family  ex- 
penses out  of  the  business  of  the  assignor  were  not  chargeable  to  him  against 
his  stipulated  salary.  The  referee  has  not  found,  and  evidently  did  not  in- 
tend to  find,  that  the  agreement  of  the  wife  was  to  assume  and  pay  those  ex- 
penses as  compensation  for  the  services  of  the  husband.  He  did  find,  and 
«uch  was  the  concession  at  the  trial,  that  the  services  of  Guenther  were  rea- 
sonably worth  the  sum  of  $1,600  per  year.  The  entire  agreement  was  made 
at  the  same  time,  and  by  that  portion  relating  to  the  family  expenses  the  hus- 
band may  have  been  induced  to  undertake  to  carry  on  the  business  of  bis 
wife  at  the  salary  mentioned.  So  far  as  appears  Mrs.  Guenther  was  then 
solvent,  and  the  husband,  apparently  pursuant  to  the  agreement,  paid  such 
family  expenses  out  of  the  funds  of  his  principal  of  which  he  had  the  charge 
as  her  agent.    This  had  been  done  before  the  assignment  was  made. 

The  defense  rests  upon  the  contention  that  this  agreement  to  assume  and 
pay  the  family  expenses  was  void,  and  therefore  gave  no  support  to  tlie  claim 
that  they  were  chargeable  to  the  wife  so  as  to  preserve,  as  against  her  cred- 
itors, the  husband's  claim  for  his  salary.  While  the  common-law  unity  and 
relation  of  husband  and  wife  have  been  so  modified  by  statute  as  to  enable 
the  latter  to  transact  business  in  her  own  right  and  upon  her  own  accoant, 
her  disability  is  removed  so  far  only  as  the  statute  permits.  Bertles  v.  Nu- 
nan,  92  N.  Y.  152.  She  may  purchase,  hold,  and  own  property  as  effectually 
■as  if  she  were  s^feme  sole;  and  may,  in  the  use  of  or  with  it,  carry  on  busi- 
ness peraonally,  or  through  agencies  employed  by  her,  or  both,  and  her  hus- 
band may  become  her  agent  for  that  purpose.  Merchant  v.  BumielU  *42  N. 
Y.  539,  3  Abb.  Dec.  280;  Knapp  v.  Smith,  27  N.  Y.  278;  Backley  v.  WelU, 
33  N.  Y.  518.  It  seems  to  follow  that  the  wife  may  employ  her  husband  to 
act  as  her  agent  in  the  transaction  of  her  business.  No  promise  to  pay  him 
for  services  perfonned  for  her  will  be  implied.  -466^^  v.  Deyo,  44  N.  Y.  343; 
Wehntei-  v.  Hildreth,  33  Vt.  457.  And  although  he  may  not  be  able  to  main- 
tain an  action  at  law  against  his  wife  upon  her  express  agreement  to  pay  him 
a  stipulated  price  for  his  services,  {Pe^^kbia  v.  Perkins,  (52  Barb.  531,)  it  has 
been  held  that  a  debt  in  his  behalf  is  nevertheless  created  against  her  for 
services  performed  in  her  business  by  him  under  such  an  agreement,  which 
may  be  recovered  by  a  third  person  who  has  succeeded  to  his  right  to  the 
claim.  Kingman  v.  Frank,  33  Hun,  471.  The  view  of  the  court  in  the 
case  last  cited  was  that  the  contract  of  employment  and  for  payment  was  law- 
ful, and  that  the  disability  of  the  husband  to  sue  upon  it  at  law  had  relation 
to  the  remedy  only;  and  therefore  any  other  person  who  may  have  acquired 
the  right  to  the  debt  due  from  the  wife  to  the  husband  could  maintain  an  ac- 
tion against  her  personally  for  its  recovery.  That  proposition,  adopted,  leads 
to  the  conclusion  that  the  agreement  of  Mrs.  Guenther  to  pay  her  husband 
the  stipulated  salary  for  his  services  in  carrying  on  her  business  was  effectual 
to  create  an  indebtedness  to  him  for  the  amount  eatned,  the  payment  of 
which,  so  far  as  it  remained  undischarged,  she  could  lawfully  provide  for  and 
prefer  in  her  assignment.  The  duty  was  upon  the  husband,  by  virtue  of  his 
relation  as  such,  to  provide  for  his  family;  and  he  could  not,  by  a  mere  exec- 
utory agreement  with  his  wife,  change  their  legal  marital  duties  and  rela- 
tions. Beach  v.  Beach,  2  Hill,  260;  Coleman  v.  Burr,  93  N.  Y.  17.  We 
shall,  therefore,  for  the  purposes  of  this  review,  assume  that  the  agreement  of 
Mrs.  Guenther  to  pay  the  family  expenses  did  not  impose  upon  her  the  legal 
duty  to  do  so.  She  was,  however,  at  liberty  to  observe  and  carry  out  sucb 
agreement;  and  if  she  did  pay  such  expenses,  or  permit  the  husband,  pursu- 
ant to  it,  to  pay  them  with  her  funds,  no  liability  to  lier  arose  on  that  accoant 
against  him  for  reimbursement.  Fuller  v.  Lumbert,  5  Atl.  Kep.  183.  At 
the  time  this  agreement  was  made,  and,  so  far  as  appears,  at  the  time  the 
moneys  were  paid  by  the  husband  as  her  ageqt  for  the  family,  expenses,  the 
.assignor  was  in  a  solvent  condition,  and  no  creditors  could  then  criticise  the 
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use  she  made  of  her  property.  Carr  v.  Breese,  81  N.  Y..584.  She  was  then 
at  liberty  to  do  with  it  as  she  pleased:  to  use  it  for  the  benefit  of  her  husband, 
or  permit  him  to  do  so  without  consideration  or  liability  on  his  part.  Jaquea 
v.  Methodist  Churchy  17  Johns.  549;  reversing  1  Johns.  Ch.  450;  Tiemeyer 
y.  TumquUtf  85  N.  Y.  516,  522.  The  purpose  of  the  agreement,  as  found 
by  the  referee,  was  to  devote  so  much  of  hei*  property  to  the  payment  of  the 
family  expenses  as  was  necessary  for  that  purpose,  in  addition  to  the  salary 
which  the  husband  should  receive  for  his  services.  The  reason  for  making 
the  agreement,  further  than  appears  by  its  terms,  is  not  important  here;  as 
it  is  not  found  or  claimed  tliat  it  was  produced  by  any  unfair  means  on  the 
]>art  of  the  husband,  or  that  it  was  not  the  voluntary  act  of  the  wife.  And 
it  may  be  said  that  she  had  considerable  property,  while  his  means  were  quite 
limited.  The  husband,  by  the  express  agreement  of  employment  by  the  wife, 
became  her  agent  in  the  transaction  of  her  business.  He  had  the  entire 
charge  of  it,  and  was  her  disbursing  agent.  .  We  have  assumed  that  the  wife 
was  at  liberty,  so  far  as  it  remained  unexecuted,  to  at  any  time  revoke  her 
promise  by  wliich  she  had  Agreed  to  assume  and  pay  the  family  expenses,  and 
the  authority  given  by  it  for  the  appropriation  of  her  funds  to  that  purpose. 
She,  however,  did  not  do  so ;  but,  on  the  contrary,  those  expenses  were  paid 
by  the  husband  with  her  means,  pursuant  to  the  agreement,  apparently  with 
her  continued  approbation  and  consent.  And  the  referee  has  found  that  the 
family  expenses  so  paid  were  reasonably  incurred.  It  is  suggested  that  the 
use  of  the  money  of  the  wife  by  the  husband  for  that  purpose  was  not  au- 
thorized by  the  agreement.  But  she  placed  her  business  in  the  charge  and 
management  of  her  husband,  and  made  him  her  disbursing  agent;  and  it 
would  seem  that,  until  there  was  some  interruption  on  her  part,  the  use  so 
made  for  that  purpose  of  her  funds,  with  her  current  approbation,  must  be 
deemed  an  application  of  them  pursuant  to  the  agreement,  and  in  practical 
^Tect  by  her,  to  the  payment  of  such  family  expenses.  The  existence  of  the 
agreement  was  an  important  fact  to  characterize  the  understanding  of  the 
parties  to  it  attending  such  disbursement  of  the  moneys  of  the  wife.  Noth- 
ing appears  to  qualify  the  purpose  expressed  by  such  agreement  in  that  re- 
spect, or  which  permits  the  conclusion  that  such  expense,  so  paid,  were  not 
treated  as  in  performance  of  it.  And  upon  the  facts,  as  presented  by  the 
findings  of  the  referee,  and  in  view  of  the  evidence  upon  which  they  were 
based,  the  husband  does  not  appear  chargeable  with  the  amount  so  paid;  and 
therefore  no  reason  is  seen  for  the  application  of  the  amount  of  such  ex- 
penses upon  or  by  way  of  abatement  or  extinguishment  of  the  salary  of  the 
husband  for  his  services  performed.  A  different  view  might  be  taken  if  the 
payment  of  such  expenses  by  the  husband,  to  make  it  her  payment  of  them, 
had  required  ratification  by  her  after  the  liabilities  of  the  wife  rendered  her 
insolvent,  or  after  the  debt  upon  which  the  proceedings  and  process  alleged 
in  Justification  were  founded  had  accrued;  but,  inasmuch  as  that  is  not  the 
situation,  the  defendant  cannot  effectually  assert  that  the  property  of  the  as-t 
stgnor  was  thus  appropriated  in  fraud  of  her  creditors.  There  is  no  finding 
that  the  agreement  to  pay  the  family  expenses,  or  that  the  appropriation  of 
the  funds  of  the  wife  pursuant  to  it,  was  made  for  the  purpose  of  defrauding 
her  creditors.  The  proposition  of  fact  upon  which  the  determination  of  the 
referee  was  placed  was  that  the  preference  to  the  husband  had  not  the  sup- 
port of  an  indebtedness  of  the  assignor  to  him.  If  that  fact  was  correctly 
found  by  the  referee,  his  result  properly  followed.  Planck  v.  Sohermerhomf 
8  Barb.  Ch.  644.  For  the  reasons  before  given,  we  are  unable  to  see  how 
that  conclusion  of  fact  was  permitted.  The  rule  applicable  to  the  construc- 
tion of  general  assignments  for  the  benefit  of  creditors  is  no  different  than 
that  applied  to  other  written  instruments;  and  the  burden  was  upon  the  de- 
fendant  to  establish  the  invalidity  of  the  assignment  in  question.  Crook  v. 
Rindskopf,  105  N.  Y.  476, 12  N.  £.  Rep.  174.    The  finding  of  the  referee  that 
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ihete  was  nothing  due  from  the  assignor  to  her  husband,  at  the  time  of  tlie  as- 
signment, upon  bia  salary  for  services,  we  thinks  in  view  of  the  other  facta  found 
by  him,  was  not  justified ;  and  therefore  the  conclusltMi  that  the  assignment  was 
made  with  the  intent  to  defraud  the  creditors  of  tb.e  assignor  was  not  sup- 
ported. 8ince  this  opinion  was  written  our  attention  has  been  called  to  the 
case  of  Batik  v.  Qitentfier,  1  N.  Y.  Supp.  753,  recently  decided  in  the  supe- 
rior court  of  Buffalo,  in  which  a  judgment  declaring  this  assignment  void  as 
against  the  creditors  of  the  assignor  was  affirmed.  We  are  not  advised  by  the 
report  of  the  case  that  the  facts  there  found  by  the  referee  were  the  same  as 
here;  and,  assuming  that  they  were  different  in  some  material  respects,  the 
reasoning  leading  to  and  permitting  the  result  reached  in  that  case  is  not  nec- 
essarily applicable  to  the  facts  found  by  the  referee,  as  represented  by  the  rec- 
ord in  the  case  at  bar;  and  therefore  it  may  be  that  tiie  two  cases  in  that  maa- 
ner  are  distinguishable.  The  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event. 

Barkjck,  p.  J.,  and  Haioht  and  Dwight,  JJ.,  concur. 


Weinhaui^r  9.  Morrison. 
{Supreme  Court,  Oeneral  Term^  Fifth  Department    October  19, 1888.) 

1.  BiLi^  OF  ExcHANGit— AccBPTANCE— Oral  Pbomisb  to  Pat. 

Under  1  Rev.  St.  N.  Y.  p.  768,  %  6,  providing  that  Acceptance  in  writing  is  requi- 
site to  charge  the  drawee  us  acceptor  of  a  bill  of  exchange,  the  drawee  is  not  liaote 
to  the  payee  without  such  writing,  though  he  was  indebted  to  the  drawer  for  th» 
amount  of  the  bill,  and  made  an  oral  promise  to  the  payee,  when  the  hill  was  pre- 
sented, that  he  would  pay  it. 

2.  A8sia!CMBNT— Equitable  Assigkmbnt— Oral  Transfbr. 

A  draft  or  order  must  be  drawn  on  a  particular  fund  to  give  It  the  effect  of  aa 
equitable  assignment;  but  the  omission  so  to  draw  it  will  not  defeat  the  effect  of  as 
oral  agreement  of  transfer  established  bv  extraneous  evidence. 

Appeal  from  Allegany  county  court. 

Argued  before  Barker,  P.  J.,  and  Haigiit,  Bradley,  and  Dwigrt,  JJ. 
Blackmail  &  Hall  and  H.  /.  Swift,  for  appellant.    Oscar  A.  Fuller  and 
Adelbert  Moot,  for  respondent. 

Bradley,  J.  The  complaint  alleged  that  the  defendant  became  indebted 
to  the  plaintiff  in  the  sum  of  $23.50,  by  accepting  and  promising  to  pay  aa 
order  for  that  amount  drawn  upon  him  by  D.  D.  Mulvy,  payable  to  the  plaia> 
tiff.  The  'defendant  by  his  answer  denied  all  the  allegations  of  the  ooi&» 
plaint.  It  appears  that  Mulvy  gave  the  plaintiff  an  order,  of  which  the  fol- 
lowing is  a  copy:  "Wellsville,  October  15.  1886.  Mr.  Tom  Mtfrrison: 
Please  pay  to  C.  F  Weinhuuer  $23.50,  and  charge  the  same  to  me.  D.  D. 
Mulvy.  "  This  order  was  given  on  account  of  such  amount  due  from  Mulvy 
to  the  plaintiff.  The  evidence  warranted  the  conclusion  that,  at  the  time  the 
order  was  made,  the  defendant  was  indebted  to  Mulvy  for  an  amount  equal 
to  the  sura  mentioned  in  the  order;  that  the  order  was  presented  to  him  by 
the  plaintiff;  and  that  the  defendant  then  said  to  him:  '*I  accept  the  order. 
I  will  pay  you  in  a  short  time. ''  The  defendant  afterwards  refused  to  pay  it, 
and  this  action  was  brought.  The  justice  rendered  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  the  order,  and  the  judgment  was  affirmed  by  the 
county  court.  At  common  law  the  oral  acceptance  would  have  been  effectual^ 
but  by  the  statute  acceptance  in  writing  is  requisite  to  charge  the  drawee  as 
acceptor  of  a  bill  of  exchange.  1  Rev.  St.  p.  768,  §  6.  This  order  was  a  bill 
of  exchange.  The  defendant  is  not  chargeable  as  acceptor,  because  he  did  not 
accept  it  in  writing,  nor  was  made  liable  upon  any  promise  made  before  it 
was  drawn  to  accept  it.  But  it  is  contended  that  the  recovery  can  be  sop- 
ported  because  be  was  indebted  to  the  drawer  upon  the  grounds  (1)  that  the 
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order  operated  as  an  equitable  assignment  of  the  claim  due  from  the  defend- 
ant to  the  drawer  to  the  amount  of  the  draft;  (2)  that  his  promise  to  ac- 
cept and  pay  was  a  promise  to  pay  his  own  debt.  The  order  by  its  terms 
appears  to  be  a  bill  of  exchange,  and  contains  nothing  to  give  to  it  the  char- 
acter or  effect  of  an  equitable  assignment.  In  this  state  the  doctrine  is  now 
well  established  that,  to  give  a  draft  or  order  the  effect  of  such  assignment, 
it  must  by  its  terms  be  drawn  upon  a  pai*ticular  fund.  Attorney  General 
V.  Insurance  Co.,  71  N.  Y.  325;  BHll  v.  TutUe,  81  N.  Y.  454.  '  But  the 
omission  to  specify  the  fund  in  the  order  does  not  defeat  the  effect  of  an 
oral  agreement  of  transfer  by  the  drawer  to  the  payee,  and,  when  so  made, 
it  is  effectual,  and  the  order  will  be  treated  as  authority  to  the  drawee  to 
pay;  and  such  intention  to  transfer  may  be  inferred  from  adequate  circum- 
stances, when  they  are  made  to  appear.  Risley  v.  Bank,  83  N.  Y.  318; 
Coatee  v.  Bank,  91  N.  Y.  20.  There  does  not  appear  to  have  been  any  evi- 
dence of  an  agreement,  or  importing  any  understanding  of  a  transfer  to  the 
plaintiff  of  that  amount  of  the  claim  due  from  the  defendant  to  Mulvy,  or 
upon  that  subject,  further  than  it  is  represented  by  the  terms  of  the  order; 
and,  in  view  of  the  rule  before  stated,  that  aloue  does  not  furnish  any  evi- 
dence to  that  effect,  nor  is  such  proposition  supported  by  the  facts  that  the 
order  was  given  on  account  of  a  debt  due  to  the  plaintiff  from  the  drawer, 
and  that  the  amount  of  it  was  due  to  the  latter  from  the  defendant.  The  rule 
on  this  subject  in  some  of  the  United  States  is  not  in  harmony  with  that  of 
this  state.  The  oral  promise  of  the  defendant  made  to  the  plaintiff  to  pay  the 
order  was  alone  no  more  effectual  to  charge  him  with  liability  than  was  his 
like  promise  to  accept  it.  Luff  v.  Pope,  5  Hill,  413,  a£Qrmed  7  Hill,  577; 
Cofjoperthwaite  v.  Sheffield,  3  N.  Y.  251 ;  Bookstaver  v.  Jayne,  60  N.  Y.  146; 
RUley  V.  Bank,  83  N.  T.  318,  325.  The  order  unaccepted  was  merely  a  writ- 
ten request  of  the  drawer  that  the  defendant  pay  to  the  plaintiff  its  amount, 
and,  while  the  fact  that  the  defendant  was  indebted  to  Mulvy  was  a  reason 
why  he  ought  to  have  paid  his  order,  it  is  not  seen  how  that  fact  made  his 
oral  promise  to  the  plaintiff  to  pay  the  order  effectual  to  create  legal  liability 
upon  the  ground  that  the  promise  was  to  pay  his  own  debt.  Such  liability* 
when  not  supported  by  acceptance,  must  rest  upon  an  original  undertaking 
of  the  promisor,  and  have  for  its  support  a  new  consideration  moving  between 
the  parties  to  the  promise.  Leonard  v.  Vredenburgh,  8  Johns.  29;  Farley  v. 
Cleveland,  4  Cow.  432;  Johnson  v.  Oilbert,  4  Hill,  178;  Brovm  v.  Curtiss, 
2  N.  Y.  225;  MaZlory  v.  Qillett,  21  N.  Y.  412,  419.  And  a  promise  made  by 
one  person  to  another,  for  the  benefit  of  and  to  pay  a  third  person  a  debt  due 
him  from  the  promisee,  will  not  be  within  the  statute  of  frauds,  but  will  sup- 
port an  action  in  behalf  of  the  person  for  whose  benefit  it'is  so  made,  when 
founded  upon  a  consideration  which  creates  a  debt  or  liability  of  the  prom- 
isor for  the  discliarge  of  which  such  promise  is  made.  Barker  v.  Bvcklin, 
2  Denio,  45;  Latorenoe  v.  Fox,  20  N.  Y.  268;  Barker  v.  Bradley,  42  N.  Y. 
316;  Vrooman  v.  Turner,  69  N.  Y.  280;  Pardee  v.  Treat,  82  N.  Y.  385.  In 
the  present  case  there  was  no  consideration,  as  between  the  plaintiff  and  de- 
fendant, to  support  the  promise  of  the  latter  as  an  original  undertaking  to 
pay  the  order;  and  the  promise  was  collateral  to  the  debt  he  owed  Mulvy, 
which  still  remained  due  to  the  latter.  While  the  payment  of  the  order  would 
have  had  the  effect  to  discharge  it  to  that  extent,  the  promise  made  to  the 
plaintiff  to  pay  it  had  no  effect  upon  it.  The  relation  of  the  original  parties 
to  the  debt  remained  the  same.  In  the  cited  case  of  LefDis  v.  Berry^  64  Barb. 
593,  the  order  itself  did  not  operate  as  an  equitable  assignment  of  that  amount 
of  claim  of  the  drawer  against  the  drawee  to  the  payee.  The  rule  upon  that 
subject  in  this  state  may  not  then  have  been  as  clearly  defined  as  it  has  been 
since  by  adjudication;  and,  although  the  precise  ground  upon  whicli  the  de- 
cision in  that  case  was  placed  does  not  very  clearly  appear  by  it,  reference  in 
the  opinion  of  the  court  is' made  to  evidence  of  the  drawer  to  the  effect  that 
v.2N.Y.s.no.l6 — 36 
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^4:be  order  was  drawn  "in  pursuance  of  an  agreement  made  with  the  defends 
^aut  before  it  was  given. "  There  may  have  been  an  agreement  between  them 
which  gave  support  to  the  action,  and  there  may  have  been  evidence  tending 
to  show  a  transfer  by  the  drawer  of  the  order  to  the  payee.  No  such  agree- 
ment was  in  the  case  at  bar*  nor  is  there  any  evidence  from  which  it  can  be 
inferred  that  a  transfer  was  made  by  Mulvy  of  the  claim  to  the  plaintiff;  and 
therefore  there  seems  to  be  no  support  for  the  recovery.  The  moral  equities 
are  apparently  with  the  plaintiff,  and  it  would  be  quite  satisfactory  to  find  in 
the  evidence  anything  which  would  legitimately  permit  an  inference  in  sup* 
port  of  the  judgment.  There  is  no  question  of  pleading  to  aid  the  plaintiff. 
The  plaintiff  alleges  the  indebtedness  arising  from  defendant's  acceptance  of 
the  order  and  promise  to  pay  it,  which  the  latter  by  bis  answer  denies.  The 
issue  WHS  then  presented.  The  denial  by  the  answec  was  as  broad  as  the 
cause  of  action  alleged  by  the  eompUiint.  The  defense  was  dependent  upoa 
no  affirmative  matter.  MamUm  v.  SwetU  66  N.  Y.  206.  The  cited  case  of 
Porter  v.  WorvMer^  d4  N.  Y.  481,  has  no  application  to  the  situation  pre» 
sented  by  the  pleadings  in  this  case.  These  views  lead  to  the  conclusiou  thst 
the  judgment  of  the  county  court*  and  that  of  the  Justices,  must  be  reversed. 

Baskjeb*  p.  J.»  and  Haight  and  Dwienr,  JJ.,  oonoun 


Sbneoa  Kation  op  Indians  o.  Ohbistt. 

{SuvrevM  Vourt,  Qeneral  Term,  Fifth  Department    October  19, 1888.) 

1.  Indiaks— CoNYBTAKCB  OF  LAin>8— Ratifioation  bt  Sbhatb— Impxjbd  Ratificatioh, 
A  treaty  and  oonveyanoe  of  lands  in  New  York,  made  by  and  with  the  Seneca 
tribe  of  Indians  in  the  presence  of  a  oommissioner  of  the  United  States,  as  reqniied 
by  act  Cong.  March  80, 1809,  and  in  aeoordanoe  with  the  provisions  of  a  treaty  en- 
tered into  before  the  adoption  of  the  federal  conatitntioo,  between  New  Torb:  and 
HassachusettB,  the  original  claimants  of  the  tract,  and  oonveyinff  to  those  having 
the  right  of  nre-emptlon  secured  by  that  treaty,  which  treaty  had  been  ratified  by 
the  United  States  after  the  adc^tion  of  the  oonatltutlon,  is  valid  and  effectual  to 
pass  the  title,  even  though  not  formally  ratified  by  the  senate  of  the  United  States, 
as  would  be  required  by  the  provision  ox  the  act  of  March  8U,  180^  that  no  purchase  of 
any  title  or  claim  to  lands  from  Indians  shall  be  valid  unless  made  by  treaty  pursu- 
ant to  the  constitution,  where  such  conveyance  has  been  followed  by  an  entire  sur- 
render and  abandonment  of  the  land  by  the  Indians  for  about  60  year^  and  by  an 
act  of  congress  providing  for  the  protection  of  the  fund  derived  from  the  sale,  and 
by  treaties  between  the  United  States  and  the  Indians,  in  wMch  the  boundaries  of 
the  reservation  as  described  do  not  include  the  tract  in  question. 

a.  SaME—PaTMBNT  OV  GOMBIDBBATIOlf . 

The  treaty  reciting  payment,  and  no  question  havinc:  been  raised  by  the  Indians 
or  by  the  government  as  to  full  payment  being  made,  in  the  absence  of  dear  proof 
it  cannot  be  objected,  after  so  many  years,  that  the  full  price  has  not  been  paid. 

Appeal  from  circuit  court*  Erie  county. 

Ejectment  brought  by  the  Seneca  Nation  of  Indians  against  Harrison  R 
Christy,  to  recover  a  parcel  of  land  formerly  embraced  in  the  Cattaraugus  res- 
ervation. Verdict  was  rendered  for  defendant,  upon  which  Judgment  was  en- 
tered, and  the  plaintiff  appeals. 

Argued  before  Bradley  and  Dwioht,  JJ. 

James  C.  Strong,  for  appellant.    Norris  Aforey,  for  respondent. 

Bradley,  J.  The  action  is  ejectment,  brought  to  recover  the  possession 
of  a  parcel  of  land  formerly  embraced  within  what  was  known  as  the  Catta- 
raugus reservation,  which  from  time  immemorial  was  occupied  by  a  portion  of 
the  Seneca  Nation  or  Tribe  of  Indians.  The  land  in  question  is  included  in 
that  of  Western  New  York,  which  prior  to  1786  was  the  subject  of  controvorey 
between  this  state  and  Massachusetts.  In  tliat  year  the  adjustment  of  the 
matter  resulted  in  a  treaty  of  cession  entered  into  between  those  states,  by 
which  Massachusetts  relinquished  to  the  state  of  New  York  all  claim  to  tba 
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H^verampnt,  sovereignty,  and  Jurisdiction  over  such  territory,  and  the  state 
of  New  York  ceded,  released,  and  granted  to  Massachusetts  the  right  of  pre- 
emption of  the  soil  from  the  native  Indians,  and  all  other  estate  which  the 
state  of  New  York  had  in  the  land.  It  was  also  provided  by  it  that  the  com- 
monwealth of  Massachusetts  might  from  time  to  time,  by  persons  authorized 
for  that  purpose,  hold  treaties  and  conferences  with  the  native  Indians  rel- 
ative to  the  property  or  right  of  soil  of  such  lands,  and  might  grant  the  right 
-of  pre-emption  of  the  whole  or  any  part  of  them  to  any  person  or  persons 
who,  by  virtue  of  such  grant,  should  take  and  have  the  right  to  extinguish 
by  purchase  the  claims  of  such  Indians,  provided,  however,  that  no  purchase 
from  them  by  any  such  grantees  should  be  valid  unless  made  in  the  presence 
of  and  approved  by  a  superintendent  appointed  for  such  purpose  by  the  com- 
monwealth of  Massachusetts,  and  unless  such  purchase  should  be  confirmed 
by  that  common  wealth.  In  May,  1791,  the  state  of  Massachusetts  conveyed 
its  tiUe  and  interest  in  lands  embracing  that  in  question  to  Robert  Morris, 
from  whom  by  snndry  mesne  conveyances  the  same  was  conveyed  to  persons 
^constituting  and  known  as  the  Holland  Land  Company,  in  1801,  and  after- 
wards and  prior  to  August,  1826,  the  same  title  by  mesne  conveyances  was 
oonveyed  to  Robert  Troup,  Thomas  L.  Ogden,  and  Benjamin  W.  Rogers,  com- 
monly known  as  the  "Ogden  Land  Company."  On  August  81, 1826,  a  treaty 
or  conveyance  was  made  and  executed  by  the  ''sachems,  chiefs,  and  warriors 
of  the  Seneca  Nation  of  Indians  on  behalf  of  said  nation"  with  and  to  Troup, 
Ogden,  and  Rogers,  in  the  presence  of  Oliver  Forward,  commissioner  ap- 
pointed by  the  United  States,  and  of  Nathaniel  Gorham,  superintendent  on 
behalf  of  the  state  of  Massachusetts,  by  the  terms  of  which  the  sachems, 
•chiefs,  and  warriors,  for  and  in  consideration  of  $48,216,  to  them  in  hand 
paid  by  Troup,  Ogden,  and  Rogers,  the  receipt  whereof  was  acknowledged, 
''granted,  bargained,  sold,  aliened,  released,  quitclaimed,  and  confirmed"  to 
them  the  same  lands,  particularly  described,  iis  those  embraced  in  the  prior 
conveyances  to  the  grantees.  Immediately  after  such  treaty  was  made,  the 
Indians  surrendered  and  abandoned  the  possession  of  the  land  to  such  gran- 
tees, who  soon  thereafter,  and  before  1882,  entered  into  the  full  and  exclusive 
possession  of  it,  and  the  possession  of  the  land  has  ever  since  been  held  by 
them  and  their  successive  grantees  of  the  parcels  into  which  it  has  been  di- 
vided, who  have  paid  taxes  assessed  upon  it. 

The  title  under  which  the  defendant  claims  was  derived  from  the  grantees 
-of  the  treaty  of  1826,  and  he  and  the  various  persons  through  whom  he  claims 
(like  those  who  have  purchased  other  portions  of  the  tract)  purchased  in  good 
faith  and  for  valuable  considerations,  and  ever  since  about  the  year  1826  have 
occupied  the  land,  and  made  valuable  improvements  upon  it  in  reliance  upon 
such  title.  It  Is  clear  that  Troup  and  his  associates  had  title  to  the  lands  sab- 
Jeet  to  the  right  of  the  Indians,  and  had  the  right  of  pre-emption  from  them. 
But  it  is  contended  that  the  treaty  of  1826,  made  with  the  Indians,  was  not 
effectual  to  convey  their  right  or  interest  in  the  land,  because  the  approval  of 
it  by  the  senate  of  the  United  States  was  essential  to  that  result.  This  treaty 
of  August,  1826,  was  transmitted  to  the  senate  in  1827,  and  in  the  year  fol- 
lowing a  resolutfon  for  its  ratification  was  negatived.  And  soon  after  this 
the  senate  adopted  a  resolution  to  the  effect  that  by  the  refusal  to  ratify  the 
treaty  it  was  not  intended  to  express  any  disapprobation  of  the  contract,  but 
merely  to  disclaim  the  necessity  of  interference  by  the  senate  with  the  sub- 
ject-matter. 

The  condition  of  pupilage  or  wardship  of  the  Indians  in  this  country  has 
been  recognized  and  observed  by  government.  They  have  been  deemed  the 
rightful  occupants  of  the  soil,  and  as  having  a  just  and  legal  claim  to  the  pos- 
session and  use  of  it  until  this  right  has  in  some  manner  been  extinguished. 
This  was  the  governmental  theory  before  as  well  as  since  the  American  revo- 
lution, although  such  humane  considerations  may  not  at  all  times  have  char- 
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acterized  the  means  emplo3'ed  in  obtaining  or  taking  from  those  natives  the 
possession  of  lands  occupied  by  them.  And  with  a  view  to  the  protection  of 
their  rights  In  that  respect,  the  means  by  which  the  release  or  extinguishment 
of  such  interest  might  be  produced  has  constantly  been  under  the  supervision 
of  the  sovereign  or  governmental  power  within  which  the  lands  are  situated^ 
and  regulated  by  rules  or  laws  emanating  from  it.  The  treaty  of  1783  with 
England  had  the  effect  to  vest  in  the  people  of  the  states,  respectively,  the 
fee,  which  before  was  in  the  crown,  of  the  lands  within  their  limits,  subject 
to  the  right  then  existing  of  the  Indians  to  occupy  the  lands  in  their  posses- 
sion. And  those  states  respectively  tiien  possessed  the  power  to  supervise  and 
regulate  the  manner  and  method  by  which  their  right  of  occupancy  might  be 
released  or  extinguished.  Johnson  v.  Mcintosh^  8  Wheat.  543;  Mitehel  v^ 
U.  8.,9  Pet.  711.  Inasmuch  as  the  general  government  never  had  title  to 
the  lands  within  the  original  13  states,  it  is  contended  that  it  acquired  no 
power  to  extinguish  the  Indian  title  within  them,  but  that  such  power  was 
exclusively  under  the  control  of  the  states,  in  which  was  vested  the  ultimate 
fee.  And  reference  is  made  to  the  remark  of  Mr.  Justice  Baldwin  in  Mitehel 
V.  U.  S»,  supra,  748,  that  **it  was  a  universal  rule  that  purchases  made  at 
Indian  treaties,  in  the  presence  and  with  the  approbation  of  the  ottlcer  un- 
der whose  direction  they  were  held  by  the  authority  of  the  crown*  gave  a  valid 
title  to  the  lands.  It  prevailed  under  the  laws  of  the  states  after  the  revdu- 
tiou,  and  yet  continues  in  those  where  the  right  to  the  ultimate  fee  is  owned 
by  the  states  or  their  grantees."  This  power  undoubtedly  was  exclusively  in 
those  states  respectively,  prior  to  the  adoption  by  them  of  the  constitution  of 
the  United  States,  before  which  time  the  treaty  between  the  states  of  Massa- 
chusetts and  New  York  was  made;  and  after  the  adoption  of  such  constitu- 
tion that  treaty  was  duly  ratified  by  the  United  States.  If  the  means  pro- 
vided by  that  treaty  for  the  extinguishment  by  purchase  of  the  Indian  title 
were  adequately  operative  at  the  time  the  treaty  of  1826  was  made,  the  latter 
would  seem  to  have  been  apparently  effectual  to  produce  such  result,  without 
the  aid  of  any  ratification  of  the  senate  of  the  United  States,  as  the  pi o vision 
of  the  former  treaty  in  that  respect  seems  to  have  been  observed  in  the  mak- 
ing of  the  latter.  At  the  time  of  the  adoption  of  the  federal  constitution  the 
ultimate  fee  of  this  land  was  in  the  commonwealth  of  Massachusetts;  and  by 
the  adoption  of  such  constitution  it  surrendered  to  the  congress  of  the  general 
government  the  power  '*to  regulate  commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  •Indian  tribes, "  (Const,  art.  1,  g  8,)  and  to  the 
president  the  power,  by  and  with  the  advice  and  consent  of  the  senate,  to 
make  treaties,  (Id.  art.  2,  S  2,)  which  sliould  be  the  supreme  law  of  the  land,. 
(Id.  art.  6.)  Since  then  the  Indians  in  the  original  as  well  as  in  the  other 
states  and  territories  have  been  treated  as  the  wards  of  the  general  govern- 
ment, and  the  power  of  congress  over  the  subject  of  their  rights,  and  for  the 
protection  of  them  in  their  ancient  possessions,  is  recognized.  Their  rights  in 
that  respect  are  deemed  guarantied  to  them  by  the  f^eral  government,  and 
the  power  of  the  states  to  impair,  or  by  legislation  to  permit  in  any  manner 
the  extinguishment  of,  the  Indian  title  in  aid  of  the  owners  of  the  right  of 
pre-emption,  is  denied  to  them.  2'he  New  York  Indians,  5  Wall.  761.  The 
remark  before  mentioned  of  the  learned  justice  in  MitcTiel  v.  V.  8.  was  de- 
signed as  historical,  rather  than  judicial,  as  applied  to  that  case,  and  it  may 
not  be  treated  or  adopted  as  the  declaration  of  a  legal  rule  in  its  application 
to  the  power  of  the  states  there  referred  to,  after  the  adoption  of  the  consti- 
tution. But  inasmuch  as  the  treaty  between  Massachusetts  and  New  York 
was  duly  ratified  by  the  United  States,  its  provisions  in  that  respect  prescribed 
the  manner  in  which  it  might  effectually  be  done;  and  it  was  not  impaii-ed  by 
the  treaty  of  1794,  made  between  the  United  States  and  the  six  nations,  (of 
which  the  Seneca  Kation  was  one,)  which,  after  reciting  the  boundaries  of 
the  lands  occupied  by  the  Seneca  Nation,  in  which  were  embraced  those  cov- 
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ered  bj  the  treaty  or  oonvejance  of  1826,  declared  that  the  United  States  ao- 
Icnowledged  the  land  within  such  boundaries  to  be  the  property  of  the  Seneca 
Nation;  that  the  United  States  would  never  claim  it  or  disturb  the  Seneca 
Kation,  nor  any  of  the  six  nations,  or  any  of  their  Indian  friends  residing 
tliereon,  and  united  with  them  in  the  free  use  and  enjoyment  thereof,  **but 
it  shall  remain  theirs  until  they  choose  to  sell  the  same  to  the  people  of  the 
United  States,  who  have  the  right  to  purchase. "  This  right  of  pre-emption  was 
in  Troup  and  his  associates  in  the  treaty  of  1826  at  the  time  it  was  made,  and 
they  alone  then  had  the  right  to  purchase  from  the  Indians  the  land  em- 
braced in  it.  We  therefore  think  that  such  last-mentioned  treaty  was  ef- 
fectual as  a  sale  and  purchase,  unless  to  render  it  such  something  more  was 
required  by  the  act  of  congress  of  March  80,  18t)2,  which  provided  that  no 
purchase  of  any  title  or  claim  to  lands  from  any  Indian  or  nation  or  tribe  of 
Indians  witliin  the  bounds  of  the  United  States  shall  be  of  any  validity  unless 
made  by  treaty  or  convention  entered  into  pursuant  to  the  constitution,  and 
that  it  should  be  a  misdemeanor  in  any  person  not  employed  under  the  author- 
ity of  the  United  States  to  negotiate  with  any  such  Indian  nation  or  tribe  of 
Indians  for  the  title  or  purchase  of  any  lands  held  or  claimed  by  them,  *' pro- 
vided, nevertheless,  that  it  shall  be  lawful  for  the  agent  or  agents  of  any  state, 
who  may  be  present  at  any  treaty  held  with  the  Indians  under  the  authority 
of  the  United  States,  in  the  presence  and  with  the  approbation  of  the  com- 
missioner or  commissioners  of  the  United  States,  appointed  to  hold  the  same, 
to  propose  to  and  adjust  with  the  Indiana  the  compensation  to  be  made  for 
their  claims  to  lands  within  such  state  which  shall  be  extinguished  by  the 
treaty."  2  U.  S.  St.  at  Large,  148;  Brightly'sDig.  433.  The  negotiation 
and  making  with  the  Indians  of  the  treaty  of  August,  1826,  came  within  the 
provisions  of  this  proviso  of  that  act,  which  seem  to  have  been  observed,  as 
the  treaty  was  attended  by  and  had  the  approbation  of  a  commissioner  of  the 
United  States  appointed  for  the  purpose,  and,  pursuant  to  the  laws  of  Massar 
chusetts,  by  a  superintendent  appointed  by  that  commonwealth.  While  the 
treaty  was  properly  made  with  the  Indians,  the  provision  of  the  statute  that, 
for  the  purposes  in  view,  it  be  entered  into  pursuant  to  the  constitution,  we 
Ibink  was  not  modified  or  dispensed  with  by  the  proviso  In  the  cases  there  re- 
ferred to.  While  in  the  states  the  negotiation  and  treaty  might  be  had  and 
jnade  with  the  Indians  in  the  manner  mentioned,  the  constitutional  require* 
ment  was  made  applicable  for  the  consummation  of  all  treaties  of  that  char- 
duster.  This  construction  is  apparently  within  the  purpose  of  the  statute,  and 
in  harmony  with  the  protecting  policy  of  the  general  government  in  that  re* 
.«pect.  It  seems  also  to  be  wisely  so  pi^vided  as  a  safeguard  against  possible 
abuse,  prejudice,  and  wrong  to  which  those  people  might  otherwise  be  sub- 
jected or  suffer  by  the  extinguishment  which  they  may  have  been  induced  to 
make  or  permit  of  Jtheir  Interest  in  lands  occupied  by  them.  These  views  lead 
to  the  conclusion  that  ratification  by  the  senate  was  essential  to  the  validity 
•of  the  treaty  of  1826.  And  therefore  the  defense  would  fail  if  it  depended 
aolely  upon  such  treaty,  and  its  effect  as  such.  It  may  be  that  the  senate  had 
41  different  view  of  the  construction  of  the  statute  of  1802,  but  the  reasons  for 
the  last  resolution  adopted  by  the  senators  do  not  sufficiently  appear  to  furnish 
any  aid  in  the  consideration  of  the  question. 

It  appears  that  at  the  time  the  treaty  was  made,  the  Indians  were  advised 
that  their  grantees  had  the  right  of  pre-emption  from  them,  and  that  they  im- 
mediately surrendered  and  abandoned  the  possession  to  them  of  the  lands  de* 
scribed  in  it,  and  since  then,  until  about  the  time  of  the  commencement  of 
this  action,  during  the  period  of  about  60  years,  they  in  no  manner  asserted 
or  made  any  claim  to  the  land  or  the  possession  of  it.  But  in  view  of  the 
known  habits  of  Indians  they  may  not  be  supposed  to  represent  their  occupa- 
tion or  possession  by  improvements  or  inciosures  of  all  or  great  portions  of 
thel#lands.    They  may  use  them  to  considerable  extent  for  the  purposes  of 
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roaming  and  banting,  more  or  less  frequently,  as  they  please.  And  what 
might  appear  to  be  a  cessation  of  actual  occupation  and  use  might  not  neces- 
sarily be  such  an  abandonment  as  would  extinguish  their  right  of  occupancy, 
and  support  that  of  those  having  the  fee  of  the  lands.  And  ordinarily  that 
question  might  be  dependent  upon  a  judicial  determination  in  a  proceeding 
or  action  having  in  its  purpose  and  effect  that  of  the  common-law  writ  of 
office.  3  Bl.  Comm.  257,  258.  But  in  this  case  the  abandonment  and  sur- 
render were  not  only  practically  made,  but  have  been  characterized  by  such 
circumstances  and  by  such  recognition,  not  only  by  the  Indians,  but  by  the 
government,  in  such  manner  as  to  determine  the  situation,  and  in  legal  effect 
to  sever  the  prior  relation  of  the  Indians  to  the  lands  from  them.  The  quan- 
tity of  land  covered  by  the  treaty  of  conveyance  was  large.  Those  lands  were 
surveyed,  and  their  boundaries  plainly  marked.  Of  the  purchase  monpy, 
$43,050,  represented  by  the  stock  in  the  public  debt  of  the  United  States  for 
that  amount,  bearing  interest  at  the  rate  of  6  per  cent,  per  annum,  were  de- 
posited by  the  grantees  in  the  Ontario  Bank  at  Canandaigua,  in  trust  for  the^ 
Indians,  upon  which,  by  it,  the  interest  was  paid  annually  to  and  received  by 
the  8eneca  Nation  of  Indians  until  in  the  year  1855,  when  it  was  transferred 
to  the  treasury  of  the  United  States,  pursuant  to  an  act  of  congress  of  1846, 
authorizing  the  president  to  receive  the  stock  of  the  public  debt,  or  moneys- 
held  by  the  bank  in  trust  for  the  Senecas,  whenever  those  Indians  or  other 
persons  whose  consent  might  be  necessary  should  in  proper  form  authorize 
the  transfer,  and  to  cause  the  stock  to  be  canceled,  and  the  amount  of  it  and 
of  any  moneys  which  he  might  so  receive  to  be  deposited  in  the  treasury  to- 
the  credit  of  those  Indians,  upon  which  amount  Interest  at  the  rate  of  5  per 
cent,  per  annum  should  be  paid  to  them,  until  congress  should  direct  the  prin- 
cipal to  be  paid  to  the  Indians.  Such  interest  has  since  then  purauaot  to 
tliat  act  been  paid  to  and  received  by  the  Seneca  Nation.  This  provision 
made  by  the  action  of  congress  for  the  care  of  this  fund,  and  for  the  payment 
of  interest  upon  it,  and  the  observance  of  the  statutcHry  authority  and  direc- 
tion following  it,  may  be  assumed  to  have  been  made  and  had  with  knowir 
edge  of  the  treaty  of  sale  and  purchase  by  which  the  fund  was  produced;  and 
they  constitute  something  of  a  recognition  of  the  treaty  and  of  the  apparent 
effect  given  to  it.  It  also  appears  that  treaties  were  Hiade  between  the  Sen- 
eca Indians  and  the  United  States  in  the  years  1838  and  1842,  in  which  the 
estimated  area  of  tte  Cattaraugus  reservation  was  made,  and  such  estimate 
did  not  include  in  it  any  of  the  lands  covered  by  the  treaty  of  August,  1826. 
While  it  may  be  said  that  ratification  of  what  is  unlawful  may  not  be  estab- 
lished by  uncertain  implication,  {Coa  v.  MayoTf  103  N.  Y.  519,  9  K.  £.  Bep. 
48,)  that  proposition  is  not  applicable  to.  the  question  presented  here.  The 
treaty  of  1826  apparently  was  not  unlawful.  It  appears  to  have  been  kw- 
fully  conducted  and  made,  and  the  only  thing  wanting  to  make  it  effectual 
was  the  approval  by  the  senate,  which  seems  to  have  been  required  by  the- 
act  of  1802  before  mentioned.  The  act  of  congress  providing  for  the  govern- 
mental protection  of  the  fund  derived  from  the  treaty  of  sale,  for  the  benefit 
of  the  Indians,  which  was  consummated,  goes  far  towards  legislative  adop- 
tion of  the  sale  and  purchase  which  the  treaty  purported  to  make,  and  we- 
think  it  is  entitled  to  and  has  that  effect.  But  however  that  may  be,  in  view 
of  the  conceded  fact  that  upon  making  the  treaty  the  Indians  surrendered  and. 
abandoned  the  possession  of  the  lands  to  the  owners  of  the  riglit  of  pre-emp^ 
tion,  and  in  view  of  the  situation  following  it,  and  the  facts  before  referred 
to  bearing  upon  the  relations  assumed  and  recognized  to  exist,  as  well  by  guv> 
ernment  as  by  the  parties  to  and  represented  in  the  treaty,  the  oonclusioa 
would  seem  to  be  permitted  that  there  was  an  effectual  abandonment  of  the 
lands  embraced  in  it  by  the  Indians,  and  that  the  purchase  money  agreed  to 
be  paid  was  taken,  and  it,  or  the  most  of  it,  held  by  the  government  in  lieu 
of  such  lands  in  trust  for  the  Indians.    We  do  not  hold  that  the  In^ns 
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would,  by  voluntary  surrender  merely,  extinguish  their  title,  and  thereby  en- 
title those  having  the  right  of  pre-emption  from  them  to  appropriate  the  pos« 
session  of  such  lands.  That  would  have  the  effect  to  defeat  the  purpose  and 
policy  of  government;  but  when  by  the  legislative  power  of  the  government 
such  voluntary  action  is  recognized  and  treated  as  consistent  with  the  inter- 
est of  the  Indians,  and  effectual,  no  reason  now  appears  why  it  may  not  be 
deemed  supported.  The  abandonment  in  question  here  was  the  result  of  a 
sale  for  a  consideration  paid,  and  has  been  so  treated  by  congress  and  the  con- 
stituted authorities  of  the  United  States  for  at  least  nearly  40  years  before 
the  time  of  the  commencement  of  this  action ;  and  in  the  mean  lime  the  lands, 
divided  into  farms,  have  been  the  subject  of  sales,  dbnveyanoes,  cultivation, 
and  improvement  upon  the  faith  of  the  title  so  conveyed  and  taken,  assured 
by  an  exclusive  possession  of  60  years,  and  foimded,  so  far  as  related  to  the 
Indian  title,  upon  the  treaty  of  conveyance  before  mentioned,  and  on  record 
in  the  county  wiiere  the  land  is  situated.  The  title  of  the  Indians  was  pos- 
sessory, and  embraced  the  right  of  occupancy  only.  And  when  abandoned 
by  them  the  possession  attached  itself  to  the  fee  of  the  lands.  Johnson  v. 
Mcintosh,  8  Wheat.  543;  U.  8.  v.  Cook,  19  Wall.  591;  Beecher  v.  Wetherby^ 
95  U.  3.  517.  At  the  time  of  such  abandonment  the  fee  was  in  the  persons 
composing  the  Ogden  Land  Company,  under  whom  through  mesne  convey- 
ances the  defendant  is  in  possession,  claiming  title  to  the  land  in  question. 

The  suggestion  that  the  entire  amount  of  the  purchase  money  was  not  paid* 
and  that  such  fact  is  in  the  way  of  supporting  the  claim  to  the  Indian  title, 
is  not  sustained.  We  are  not  called  upon  to  consider  the  effect  of  default  in 
jmyment  of  any  portion  of  the  purchase  money.  The  treaty  recites  the  pay- 
ment of  it,  and  as  no  such  question  seems  ever  before  to  have  been  itused,  or 
full  payment  questioned,  either  by  government  or  the  Indians,  it  must  at  this 
late  day  be  assumed,  until  the  contrary  is  quite  clearly  made  to  appear,  that 
the  contnict  in  that  respect  was  pei*formed.  The  plaintiff  not  being  a  coi*po- 
ration,  and  having  no  such  corporate  name,  could  not  at  common  law  main- 
tain an  action.  Strong  v.  Waterman,  II  Paige,  607.  This  right,  however, 
was  more  than  40  years  s^o  conferred  by  statute,  which,  among  other  things, 
provides  that  the  Seneca  Nation  of  Indians  may  maintain  any  action  of  eject- 
ment to  recover  the  possession  of  any  part  of  the  Allegany  and  Cattaraugus 
reservations  unlawfully  withlield  from  them.  Laws  1845,  c.  150,  §  1;  4 
£dm.  St.  375.  The  further  question  presented  and  by  counsel  discussed  is 
whether  the  statute  of  limitations  is  applicable,  and  a  bar  to  the  plaintiff's 
right  of  action.  In  the  view  taken  the  determination  of  that  question  is  not 
essential,  and  for  that  reason  it  has  no  consideration  on  this  review.  The 
judgment  should  be  affirmed. 

OwiQHT,  J,9  ooncurs. 


Matson  9.  Blossom. 
(Supreme  Courts  Oeneral  Term,  S^lfth  Depa^rtment    October  19^  1S8S.) 

1.  Oaving — Gaming  Contracts— Bohemiak  Oats  Notb. 

A  oontraot  for  the  sale  of  84  bushels  of  Bohemian  oats,  at  $16  per  bushel,  seoared 
by  the  buyer^s  note,  |>ayable  in  IS  months,  the  seUer  undertaking,  by  a  bond,  to  sell 
for  the  purchaser,  within  a  year,  68  bushels  of  like  oats,  at  $15  per  bushel,  and  ren- 
der to  mm  the  proceeds,  less  SSK  por  cent,  commission,  is  not  a  gaming  contract, 
within  the  meaning  of  3  Bev.  St.  £f.  Y.  (7th  Ed.)  1960,  rendering  aU  wagering  con- 
tracts void. 

2,  CoimucTfl— Public  Policy. 

Such  contract  is  not  void,  as  against  public  policy,  on  the  ground  that  the  under^ 
taking  on  the  part  of  the  seller  cannot  be  earned  out  without  practicing  deception, 
or  is  impossible  of  performance,  though  it  is  stipulated  that  the  price  is  fictitious, 
it/r  speculative  purposes. 
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8.  Negotiable  Inbtruments— Fraud— Bona  Fidh  Holdbrb— Provinoe  of  Jubt. 

The  undertaking  of  the  company  selling  the  oats  appearing  on  its  face  imprac- 
ticable, and  there  Doing  evidence  that  the  oompanj  was  represented  to  be  responsi- 
ble, and  to  have  h  capital  of  $100,000,  while  only  10  per  cent,  of  that  amount  was 
paid  in,  and  also  representations  as  to  orofits  made  by  others,  and  that  the  plaintiff 
was  not  a  bona  fide  holder  of  the  pnrchaser's  note  sued  on,  the  case  should  have 
been  submitted  to  the  jury  on  the  question  of  fraud,  and  it  was  error  to  direct  a 
verdict  for  plaintiff. 

Appeal  from  circuit  court,  Orleans  county. 

The  action  was  brought  against  the  appellant,  Justin  Blossom,  as  maker, 
and  Luther  Collamer,  as  indorser,  of  a  promissory  note  of  date  October  26, 
1886,  for  3510,  payable  to  J.  M.  Orcutt  or  bearer,  in  13  months  from  its  date, 
with  interest.  The  consideration  of  the  note  was  a  sale  to  the  maker  of  SI 
bushels  of  Bohemian  oats,  at  the  price  of  $15  per  bushel,  and  the  delivery  to 
him  of  a  written  instrument,  of  which  the  following  is  a  copy: 
"No.  Capital  Stock,  $100,000. 

•*HoME  Office,  Ypsilanti,  Mich. 
**A  Bond  from  the  BoTiemiam  Oat  and  Cereal  Company. 

"Incorporated  under  the  laws  of  the  state  of  Michigan,  December  21, 1884. 
Know  all  men  by  these  presents,  that  the  Bohemian  Oat  and  Cereal  Company 
do  hereby  agree  to  sell  68  bushels  of  oats  for  Mr.  J.  Blossom,  at  $15  per  bushel, 
in  cash,  or  by  note,  for  which  said  J.  Blossom  is  to  pay  33J  per  cent,  commis- 
sion for  selling,  said  commission  to  be  paid  in  notes  for  which  said  grain  is 
sold;  said  grain  to  be  sold  on  or  before  October  26, 1887, — the  price  on  this 
grain  being  a  fictitious  value,  for  speculative  purposes.  In  testimony  whereof 
the  said  Bohemian  Oat  and  Cereal  Company  has  caused  this  bond  to  be  signed 
and  sealed  by  the  superintendent  of  said  company  this  26th  day  of  October, 
1886.  This  company  is  not  to  b^  held  responsible  for  any  outside  contracts 
made  by  agents  other  than  those  expressed  on  face  of  this  bond.  This  bond  is 
yoid  without  the  company  seal  and  signature  of  superintendent. 

[l.  s.l  "J.  M.  Orcutt,  Superintendent.'' 

Among  other  matters,  is  alleged  the  defense  that  the  note  was  obtained 
Irom  the  defendant  by  fraud.  The  verdict  for  the  plaintiff  was  directed  by 
the  court;  and  from  a  judgment  entered  on  the  verdict,  and  an  order  denying 
a  motion  for  new  trial,  defendant  appeals. 

Argued  before  Barker,  F.  J.,  and  Haight,  Bradley,  and  Dwioht,  JJ. 

Thomas  d  Desmond^  for  appellant.    W,  E.  Hobby,  for  respondent. 

Bradley,  J.,  {c^fter  stating  the  facta*)  The  note  and  bond  having  been 
made  at  the  same  time,  and  pursuant  to  the  same  agreement*  they  must,  as 
between  the  parties  to  them,  be  construed  together,  and  treated  as  parts  of 
the  contract,  to  the  effect  (in  view  of  the  extrinsic  attending  facts)  that  the 
defendant  agreed  to  and  did  purchase  of  the  Bohemian  Oat  &  Cereal  Company 
34  bushels  of  Bohemian  oats,  at  $15  per  bushel,  making  $510,  secured  by  his 
note,  payable  in  13  months;  and  the  company  agreed  and  by  its  bond  under- 
took to  sell  for  him  within  1  year,  68  bushels  of  like  oats,  at  $15  per  bushel, 
and  render  to  him  the  proceeds  of  the  sale,  less  33}  per  cent.  commissioD. 
The  first  inquiry  is  whether  the  transaction  itself*  represented  by  what  then 
occurred,  was  in  its  character  illegal,  or  as  between  tlie  parties,  for  any  rea- 
son, furnished  to  the  defendant  means  of  defense  against  liability  on  the  note. 
The  defendant  was  at  liberty  to  pay  or  promise  to  pay  that  price  for  the  oats; 
and,  if  he  could  find  a  buyer,  to  sell  oats  for  a  like  price,  although  they  were 
actually  worth  no  more  than  thirty  cents  per  bushel.  He  evidently  made  the 
purchase,  and  promised  to  pay  that  large  price,  with  a  view  to  the  profit  he 
expected  to  realize  out  of  the  contract  from  the  performance  by  the  company 
of  the  undertaking  of  its  bond,  to  sell  for  him  double  the  quantity  of  his  pur- 
chase, at  the  same  price;  which,  being  done  before  the  maturity  of  his  note, 
would  enable  him  to  pay  it,  and  leave  him  a  profit  of  $170,  less  the  accrued 
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interest  on  the  note.  This  was  the  advantage  the  defendant  was  induced  to 
v^\y  upon  as  the  result  ot  the  traDsaction,  The  contract  was  not  a  gaming 
one,  within  the  meaning  of  the  statute,  and  is  not  void  as  such.  1  Kev.  St. 
•662,  §  8;  3  Rev.  St.  (7tb  £d.)  1962.  While  it  is  true  that  the  sale  which  the 
•companj  undertook  to  make  depended  upon  its  ability  to  do  so,  and  was  a 
matter  of  uncertainty,  it  was  not  in  terms  an  agreement  to  pay  differences 
dependent  upon  the  condition  of  the  market.  It  purported  to  be  an  agree* 
ment  that  one  party  should  furnish  to  the  other  the  property  which  the  latter 
.should  sell  at  or  not  less  than  a  specified  price.  The  company,  apparently  by 
it,  took  the  hazard  of  a  market  which  should  permit  performance,  and  of  lia- 
bility for  damages  in  case  of  default;  yet  the  terms  of  it  do  not  import  that 
the  parties  were  speculating  apon  the  ability  of  the  company  to  sell  with  a 
view  simply  to  the  payment  of  a  sum  to  represent  the  difference  between  the 
price  the  company  agreed  to  and  could  obtain  for  the  property  within  the  time 
specified.  Bigelow  v.  Benedict,  70  N.  Y.  202;  8tory  v.  Salomon,  71  N.  Y. 
420;  Yerkes  v.  Salomon,  11  Hun,  471.  The  construction  applicable  to  this 
•contract  is  clearly  distinguishable  from  that  of  the  agreement  upon  which  was 
brought  the  action  in  Hall  v.  Bergen,  19  Barb.  122.  There  the  price  to  be 
paid  for  a  horse  was  made  dependent  upon  the  speed  it  made  in  a  race  against 
time,  which  was  held  to  be  in  the  nature  of  a  wager;  while  in  the  case  at  bar 
the  agreemont  to  give  the  defendant  the  benefit  of  a  sale  at  a  particular  price 
was  unqualified.  It  contravenes  no  statute  of  this  state  to  which  our  atten- 
tion has  been  called.  The  defense  founded  on  the  alleged  illegality  must 
therefore  rest  upon  the  common  law  for  its  support;  and,  if  any  part  of  the 
consideration  may  be  characterized  as  illegal,  it  vitiates  the  contract,  and*  as 
between  the  parties  to  it,  would  defeiit  a  recovery  on  the  note. 

It  is  contended  that  the  agreement  in  question  was  against  public  policy. 
This  proposition  involves  the  inquiry  whether  it  was  repugnant  to  good  mor- 
als, prejudicial  to  the  public  welfare,  or  in  violation  of  some  principle  of  law. 
We  are  now  dealing  with  the  legal  import  of  the  terms  of  this  contract,  and 
in  that  view  it  is  difiicult  to  see  that  it  is  obnoxious  to  any  rule  of  law,  or 
>'oid  as  against  public  policy.  It  is  true  that  the  stipulated  value  of  the  oats, 
4ind  the  price  for  which  the  company  undertook  to  sell  them  for  the  defend- 
ant, was  fictitious,  and  purposely  made  so  **for  speculative  purposes.''  This 
was  declared  in  the  bond,  and  so  understood  by  the  parties  to  it.  The  con* 
summation  of  the  expressed  purpose  might  be  produced  by  unfair  means,  it 
might  require  deception,  and  its  use  result  in  prejudice  to  the  innocent  and 
unwary,  but  not  necessarily  so.  This  is  the  consequence  of  requiring  exor- 
bitant prices  for  property  of  any  kind.  The  offer  of  the  oats  in  the  market 
for  the  price  the  company  undertook  to  sell  might  not  find  the  response  of 
.a  purchaser.  It  very  likely  would  not, — a  wise  one;  but  that  does  not  neces- 
sarily bring  the  undertaking  within  legal  inhibition.  As  a  rule,  men  of  full 
age  and  understanding  have  the  liberty  of  contracting,  and  their  contracts, 
when  entered  into  voluntarily,  are  ordinarily  held  binding,  unless  they  are 
•contrary  to  public  policy,  or  in  violation  of  some  rule  of  law.  Printing  Co. 
V.  Sampson,  L.  R.  19  £q.  462, 465, 12  Moak,  Eng.  B.  841.  If  the  undertak- 
ing of  the  company  was  impossible  of  performance,  that  fact  would  be  an 
effectual  defense  to  an  action  on  the  note,  because  an  impossible  considera- 
tion will  not  support  a  promise.  1  Pars.  Cont.  382.  To  be  such,  the  impos- 
sibility must  exist  in  the  nature  of  the  thing  to  be  done*  The  difiSculty  or 
improbability  of  doing  it  is  not  sufficient  to  defeat  its  effect  as  a  considera- 
tion.   This  case,  we  think,  is  not  brought  within  that  rule. 

In  the  view  taken  of  the  case,  the  only  ground  upon  which  the  defense  can 
rest  is  that  the  note  was  obtained  from  the  defendant  by  fraudulent  means, 
and  that  the  plaintiff  was  not  a  holder  of  it  in  good  faith.  The  inquiry  in 
this  respect  relates  to  the  purpose  and  intent  of  the  party  or  parties  who  in 
the  transaction  dealt  with  the  defendant,  and  obtained  from  him  his  note. 
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The  contract  was  a  remarkable  one,  and,  in  view  of  the  actual  valne  of  the 
property  i;vhich  was  the  subject  of  the  deal,  the  undertaking  of  the  company, 
and  its  performance,  were  appiu:ently  impracticable  as  a  business  engagement 
The  oats  purchased  by  the  defendant  furnished  no  adequate  consideration  for 
the  note  he  gave.  This  he  understood.  The  main  inducement  and  consider* 
ation  of  the  note  was  the  agreement  of  the  company  to  sell  for  him  oats  at  a 
price  nearly  or  quite  50  times  their  value,  which  he  was  induced  to  believe 
was  made  in  good  faith,  and  would  be  so  performed  as  to  make  his  invest- 
ment a  profitable  one.  With  the  aid  of  these  facts,  the  inference  from  the 
instrument  itself  was  permitted  that  the  superintendent  who  made  the  bond, 
or  the  company  he  represented,  did  not,  at  the  time  it  was  made,  intend  to 
perform  the  undertaking  expressed  in  it,  but  that  It  was  made  as  an  induce- 
ment to  the  defendant  to  si  /e  his  note,  and  with  the  iutent  to  cheat  and  de- 
fraud him.  It  might  be  difficult  to  understand  how  a  man  of  ordinary  sagac- 
ity could  be  led  into  such  a  contract,  if  it  had  not  in  the  past  been  historically 
recorded  and  demonstrated  to  observation  that  belief  in  representations  quite 
unreasonable  is  too  frequently  supported  by  misplaced  confidence  in  those 
whose  purpose  is  to  circumvent  their  confiding  victims.  There  was  also  evi« 
dence  tending  to  prove,  and  permitting  the  conclusion,  that,  for  the  purpose 
of  inducement  to  the  defendant  to  enter  into  the  contract,  it  was  represented 
to  him  that  the  company  had  a  capital  of  8100,000;  and  was  abundantly  re- 
sponsible, and  that  this  was  not  true,  but,  on  the  contrary,  that,  while  the 
capital  stock  was  nominally  such,  the  amount  paid  in  was  only  10  per  cent., 
and  that  may  have  been  represented  by  notes.  It  is  not  deemed  necessary  to 
make  specific  reference  to  the  fortifying  circumstances  employed,  and  which 
the  operators  in  the  name  of  the  company  had  produced  by  previous  transac- 
tions with  two  or  three  persons  in  the  town,  who  are  said  to  have  profited  by 
the  performance.  It  may  tie  that  such  fact,  with  the  aid  of  those  persons,  in 
sup[)ort  of  the  representations  of  the  principal  actors  in  the  transaction,  may" 
have  had  some  infiuence  upon  the  defendant  and  others  who  entered  into  like 
contracts.  Whether  this  pioneer  enterprise  in  the  town  tends  to  indicate 
good  faith  on  the  part  of  tne  agents  of  the  company  in  making  the  contract  in 
question,  or  was  designed  as  a  leader  preparatory  to  a  business  of  this  char- 
acter more  extended  there,  and  disastrous  to  their  customers,  is  a  matter 
which  maybe  entitled  to  some  consideration,  with  the  other  facts  bearing 
upon  the  question  of  the  purpose  and  good  faith  of  the  parties  who  conducted 
the  transaction  with  the  defendant.  The  evidence  presented  a  question  of 
fact  for  the  jury;  and  upon  it  the  conclusion  was  warranted  that  the  com- 
pany, through  its  agents,  did  not  at  the  time  it  was  made  Intend  to  perform 
its  undertaking  expressed  in  the  bond,  and  that  the  defendant  was  by  fraud 
on  their  part  induced  to  enter  into  the  agreement,  and  make  the  note  in  ques- 
tion. autUm  V.  Beckwith,  86  N.  W.  Kep.  7&:  Jfaoe  v.  Kermedy,  Id.  187; 
MoNamara  v.  Gargeit^  Id.  218. 

But  the  fact  so  found  would  not  defeat  the  right  of  the  plaintiff  to  recover 
unless  he  was  charged  with  notice  of  such  fraud.  The  note  was  negotiable. 
He  in  the  outset  has  the  benefit  of  presumption  that  he  became  the  hokier  of 
it  in  good  faith,  for  value;  and  the  duty  was  not  imposed  upon  him  of  inquiry- 
into  the  circumstances  under  which  the  note  was  given.  The  rule  in  respect 
to  commercial  paper  is  such  that  a  party  taking  it  in  regular  course  of  busi- 
ness, for  value,  before  maturity,  has  the  right  to  assume  that  It  is  valid,  and 
it  will  be  so  treated  in  his  hands  until  it  is  shown  to  have  been  void  by  force 
of  some  statute,  or  until  it  is  made  to  appear  that  when  he  received  it  he  was- 
chargeable  with  notice  of  facts  which,  as  between  the  parties  to  it.  would  be 
available  as  a  defense  to  defeat  recovery  upon  it.  Welch  v.  Sage,  47  N.  Y. 
147;  Seybel  v.  Bank,  54  N.  Y.  288;  Instiranee  Co.  v.  Hachfleld,  73  N.  Y. 
228;  Parker  v.  Conner,  93  N.  Y.  127.  The  evidence  given  on  the  subject 
tends  to  prove  affirmatively  that  the  plaintiff  purchased  the  note  before  ma- 
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tority*  and  paid  value  for  it;  and  there  is  also  evidence  tending  to  prove  that 
before  he  purchased  it  he  was  advised  of  the  detil  and  contract  pursuant  to 
which  the  note  was  given,  that  he  had  notice  of  the  nature  and  terms  of  the 
bond  given  by  the  company,  ^nd,  further,  that  he  understood,  by  reading  ar- 
ticles published  in  a  newspaper  of  tlie  county  upon  the  subject,  that  the  trans- 
actions of  the  character  of  that  in  question,  conducted  in  the  name  of  the  Bo- 
hemian Oat  &  Cereal  Company,  were  fraudulent  on  the  part  of  the  agents 
of  the  company,  and  that  their  purpose  in  making  the  contracts,  and  obtain- 
ing the  notes  of  the  farmers,  was  to  swindle,  cheat,  and  defraud  them.  There 
is  also  some  evidence  to  the  effect  that  in  talking  upon  the  subject  the  plain- 
tiff had  expressed  his  opinion  that  those  transactions  were  "a  gambling 
scheme,  and  that  somebody  would  be  the  loser/*  Without  referring  more 
specifically  to  the  evidence  bearing  upon  the  question  of  plaintiff's  knowledge 
of  the  consideration  of  the  note,  the  circumstances  under  which  it  was  ob^ 
tained,  and  of  his  information,  and  the  reason  he  liad  to  suppose  that  in  the 
transaction  the  agents  of  the  company,  in  dealing  with  the  defendant,  and 
obtaining  his  note,  acted  in  bad  faith,  and  with  the  intent  to  defraud  him,  the 
evidence  was  sufficient  to  present  the  qaestion  to  the  jury  as  one  of  fact,  and 
to  permit  the  finding  that,  when  the  plaintiff  purchased  the  note,  he  was 
chargeable  with  notice  of  such  facts  and  fraudulent  intent,  and  as  a  conse- 
quence the  benefit  and  character  of  a  purchaser  or  holder  of  the  not^  in  good 
faith  was  denied  to  him«  The  consideration,  however,  of  this  question  of 
fact,  by  the  jury^  is  dependent  upon  the  finding  by  them  of  the  one  before 
amitioned  in  the  afHrmative.  Otherwise  the  question  whether  or  not  the 
plaintiff  is  a  holder  mala  flde  will  not  arise.  If  these  views  are  correct,  the 
eondusion  follows  that  the  ease  should  have  been  submiUed  to  the  jury,  and 
that  the  exceptions  to  the  refusal  of  the  court  to  do  so,  and  to  the  direction 
of  a  verdict,  were  well  taken.  The  judgment  and  order  should  be  reversed^ 
and  a  new  trial  granted;  costs  to  abide  the  event. 

Bar^usr,  p.  J.,  and  Haigut  and  DwxaaT»  JJ.,  concur. 


Peoplb  €x  rel.  Hilu  Supervisor, «.  Boaep  of  Supbbvkqiuu 

{Supreme  Court,  General  Terra,  Fifth  Depa/rtment,    October  li.  1jSSS») 

1,  Taxation— AssESSMBNT—BQUALizATiow—Powim  o>  Board. 

1  Rev.  Si.  K.  Y.  p.  805,  §  81,  prwidas  that  the  board  of  supervisors  of  escb  county. 
in  equaUzing  asaesBmeiitB,  m%7  inorea»e  or  diminieh  the  aggregate  valuationa  of 
real  estate  m  any  town  by  adding  or  deducting  such  sum,  on  the  hundred,  as  may 
in  their  opinion  be  necessary  to  produce  a  just  relation  between  all  the  valuations- 
of  real  estates  in  the  whole  county.  Held,  that  they  esanoO  adopt  a  scale  for  equal* 
ixing  the  aggregate  valualion  among  the  towns,  baaed  upon  tke  assessment  of  both 
real  and  personal  estate,  and  bv  which  the  valuation  of  personal  estate  is  changedr 
in  some  towns,  though  tbe  total  for  the  county  remains  the  same. 

2.  SaMIS— ESTOPFEIr-BT  ACQUISSCBKCIS. 

Such  erroneons  method  of  equalisation  is  not  jnstlfled  by  its  reoogniked  use  hi  the' 
eonnty  for  several  previons  yean,  nor  is  the  supervisor  of  a  town  estopped  thereby:' 
in  an  action  to  have  the  assessment  corrected. 
8.  Sams— Revisw^-Cbrtioaabi— When  Lies. 

Under  Code  Civil  Proc.  N.  Y.  f  2120,  providing  that  a  writ  of  certiorari  may  IflStie* 
where  ezpresslv  authorized,  or  where  it  may  be  issued  at  common  law  by  a  court' 
of  general  jurisaictlon,  and  the  right  has  not  been  taken  away  by  statute;  and  seo' 
tion  213SL  providing  that  it  cannot;  issue  when  the  determination  can  be  adequately 
reviewed  oy  an  appeal  to  a  court,  or  some  body  or  officer, — such  writ  cannot  issue 
upon  a  petition  seeking  the  review  and  correction  of  the  proceedings  of  the  county 
board  of  supervisors  in  the  equalization  of  assessments  between  towns;  there  be- 
ing an  adequate  remedy  provided  by  appeal  to  the  state  asseBsom. 
4.  Same^Cohstitutional  Law— Juoiciabt. 

Const.  N.  Y.  art.  6,  $  6,  providing  that  ^  there  shall  be  the  existing  supreme  court, 
with  general  jurisdiction  in  law  and  equity, "  does  not  prevent  the  legislature  from 
takinff  away  the  right  to  a  writ  of  certiorari  in  such  case,  as  such  writ  is  not  a  writ 
of  right,  and  the  remedy  is  onij  modified. 
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Certiorari  on  the  relation  of  Francis  A.  Hill,  as  sapervisor  of  the  town  of 
Ontario,  in  the  oounty  of  Wayne,  to  review  the  proceedings  of  the  board  oi 
supervisors  of  the  county  of  Wayne  in  equalizing  the  assessmentB  made  by 
the  assessors  of  the  several  towns. 
Argued  before  Haight,  Bradley,  and  Dwight,  JJ, 
J.  W.  Duntoell,  for  relator.     C.  H.  Roys,  for  defendants. 

Bradley,  J.  The  charge  made  by  the  relator  is  that  the  defendant  adopted 
an  erroneous  method  in  making  the  equalization,  and  that  the  result  was 
prejudicial  to  his  town.  The  statute  imposing  this  duty  on  the  board  of 
supervisors  of  each  county  provides  the  manner  of  its  performance  to  attain 
the  object  to  be  accomplished.  They  are  required  to  examine  the  assessment 
rolls  of  the  several  towns  in  the  county,  for  the  purpose  of  ascertaining 
whether  the  valuations  in  one  town  bear  a  just  relation  to  the  valuations  in 
all  other  4»wns  in  the  county.  They  may  increase  or  diminish  the  aggregate 
valuations  of  real  estate  In  any  town  by  adding  or  deducting  such  sum  on  the 
hundred  as  may  in  their  opinion  be  necessary  to  produce  a  just  relation  be- 
tween all  the  valuations  of  real  estates  in  the  whole  county,  but  they  shall  in 
no  instance  reduce  the  aggregate  valuations  of  all  the  towns  below  the  aggre- 
gate valuation  thereof  as  made  by  the  assessors.  1  Rev.  St.  p.  395,  §  31. 
In  the  petition  upon  which  the  writ  issued  it  is  alleged,  and  not  ques- 
tioned by  the  return,  that  the  result  was  produced  by  the  adoption  and  use  of 
a  table  of  decimals,  one  for  each  town,  which  represented  the  percentage  of 
the  aggregate  assessed  valuations  with  which  the  towns,  respectively,  were 
charged  in  the  equalization  as  made;  and  in  the  application  and  use  by  the 
•defendant  of  ttiese  factors  the  assessed  valuations  of  the  personal  as  well  as 
the  real  estates  were  included,  by  which  means  the  valuations  in  the  respect- 
ive towns  of  the  personal  property  as  they  appeared  in  the  assessment  rolls 
were  modified,  and  for  some  of  the  towns  increased  and  for  others  diminished; 
but  the  aggregate  valuations  of  the  real  or  personal  estates,  and  both,  of  ail 
the  towns,  remained  the  same  as  that  of  the  assessed  valuations.  This 
method  was  clearly  irregular  and  erroneous,  for  the  reason,  if  for  no  other, 
that  the  board  of  supervisora,  in  making  the  equalization,  lawfully  had  noth- 
ing to  do  with  the  assessed  valuations  of  personalproperty,  other  than  to  con- 
tinue them  as  made  by  the  assessors  of  the  respective  towns.  Id. ;  People  v. 
Hadley,  76  N.  Y.  337.  The  return  made  to  the  writ  contains  the  statement. 
in  effect,  that  the  defendant  examined  and  inspected  the  assessment  rolls  of 
the  several  towns,  and  made  a  correct  and  just  equalization  of  the  value  of 
the  property  in  the  towns;  that  the  valuation  finally  determined  by  the  board 
for  the  real  estate  in  the  town  of  Ontario  bears  a  just  relation  between  the 
valuations  of  all  the  real  estates  in  the  county;  ''that  the  equalization  made 
by  said  board  as  aforesaid  was  and  is,  in  fact,  effect,  and  result,  the  same  sub- 
stantially that  would  have  been  accomplished  and  produced  if  the  said  board 
iiad  employed  exclusively  the  method  of  equalization  indicated  by  the  Revised 
Statutes  as  a  proper  method;  that  the  apparent  irregularity  of  including  per- 
sonal property  in  the  method  of  equalization  employed  was  corrected  by  al- 
lowances in  the  valuations  of  real  estate  counterbalancing  the  effect  of  such 
Alleged  irregularities;''  and  that  in  making  the  equalization  the  board  in- 
cluded and  made  the  addition  and  deduction  of  such  sums  upon  the  hundred 
as  was  necessary  to  produce  a  just  relation  between  all  the  valuations  of  real 
estate  in  the  county.  Xo  data  or  information  is  furnished  by  the  return  of 
the  process  by  which  the  decjmal  multiplier  was  obtdined,  or  in  support  of 
the  alleged  conclusion  that  the  result  produced  by  the  equalization  as  made 
was  the  legitimate  one,  and  such  as  the  statute  required.  The  return,  there- 
fore, fails  in  that  respect  to  furnish  the  means  for  the  court  to  detin*mine  that 
no  prejudice  resulted  to  the  relator's  town  by  the  erroneous  method  Hilopted 
and  employed  by  the  board  in  the  equalization  so  made.    If  the  board  pro- 
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ceeded  intelligently  upon  any  theory  practical  oNemonstrable  to  reaoh  the  re* 
quired  result  through  the  peculiar  means  employed  for  the  purpose,  it  may,, 
it  would  seem,  have  been  represented  by  the  return.  This  particularity  in 
the  return  was  required  by  the  writ.  Formerly  the  review  upon  certiorari 
was  dependent,  for  the  facts  entitled  to  consideration,  exclusively  upon  the  re-^ 
turn;  and  the  reiaior^s  only  remedy  for  an  insufficient  return  was  by  proceed- 
ing t<)  i-equire  a  further  or  more  specific  one,  and  by  action  for  a  false  return. 
Feojjle  V.  Burton,  65  N.  Y.  452;  People  v.  Commissioneis,  73  N.  Y.  437; 
People  V.  Mayor,  etc,,  6  Hun,  652.  These  remedies  still  remain,  but  the  rule 
applicable  to  the  hearing  is  now  modified  by  the  statute,  which  provides  that 
it  ''must  be  heard  upon  the  writ  and  return,  and  the  papers  upon  which  the 
writ  was  granted,"  (Code  Civil  Proc.  §  2188,)  so  as  lo  permit  the  facts  stated 
in  the  writ  or  in  the  papers  on  which  it  was  granted,  as  to  which  the  return 
is  silent,  to  be  considered  and  have  effect  upon  the  hearing,  (People  v.  Com* 
mi89Umer8,  etc,  106  N.  Y.  64,  12  N.E.  Bep.  641.)  The  court  is  therefore 
enabled  to  r^er  to  a  schedule  annexed  to  the  petition  upon  which  the  writ 
issued,  and  verified  by  it,  which  represents  the  valuations  as  assessed  and 
equalized  of  the  property,  real  and  personal,  of  the  several  towns  of  th6« 
county,  and  the  decimals  used  as  to  the  towns,  respectively,  to  produce,  in  the 
manner  before  mentioned,  the  equalization  as  made.  This  schedule,  termed. 
''Equalization  Table,"  shows  apparently  errors  in  the  results  produced;  be- 
cause it  appears  thi^t,  by  the  application  made  of  the  decimal  process,  alike 
to  the  assessed  valuations  of  the  personal  and  real  estates,  the  former  was  af- 
fected and  changed  accordingly  for  the  purposes  of  equalization,  and  in  somfr 
of  the  towns  very  considerably.  In  the  town  of  Ontario  the  increase  of  the- 
amount  of  the  assessed  valuation  of  the  personal  estate  was  upwards  of  S26,> 
000.  This  may  not  be  deemed  comparatively  large,  bat  it  must  be  treated  as 
an  error  prejudicial  to  the  town,  resulting  from  the  irregular  and  apparently 
unauthorized  method  of  the  proceeding  of  the  board.  While  the  equalization 
rests  wholly  in  the  judgment  of  the  board  of  supervisors,  and  the  results  must 
depend  upon  the  action  of  a  majority  when  all  the  members  do  not  concur^ 
the  error  in  the  manner  of  doing  it  is  not  simply  one  of  judgment,  when  the 
proceeding  m  in  evident  violation  of  the  statute,  as  was  that  under  considera- 
tlon,  nor  was  it  justified  by  the  recognized  use  of  tbe  method  in  the  county 
of  Wayne  for  several  years  preceding  that  in  question,  nor  is  the  principle  of 
estoppel  applicable  to  the  action  in  that  respect  of  any  supervisor  as  the  rep- 
resentative of  his  town.  His  duty  is  of  a  public  nature,  and  he  is  authorized 
to  take  no  proceeding  in  behalf  of  his  town  not  authorized  by  tlie  statute,, 
with  reference  to  which,  and  for  its  observance  in  the  discharge  of  his  duty, 
he  is  given  his  official  character  by  the  people  of  the  town  which  he  represents 
in  the  board.  The  conclusion  seems  to  be  required  that  the  town  of  Ontario 
may  have  been  prejudiced  by  the  equalization  as  made,  by  reason  of  the  er- 
roneous manner  in  which  it  was  accomplished. 

In  respect  to  the  assessment  of  the  year  in  question,  the  functions  of  the 
board  of  supervisors  have  terminated.  The  tax  based  upon  it  has  been  col* 
lected.  There  is  therefore  no  opportunity  for  the  board  to  review  or  recon- 
sider their  action  upon  that  equalization ;  nor  can  the  court  make  any  correc-^ 
tion  or  grant  any  relief  to  the  relator's  town  byway  of  correcting  tbe  error  or 
injury  complained  of.  And  any  determination  which  the  court  could  now 
make  on  this  review  would  seem  to  have  no  practical  effect.  But  the  question 
of  the  right  to  review  such  proceeding  upon  this  writ  is  raised  by  the  defend- 
ant's counsel.  The  statute  provides  that  the  writ  of  certiorari  can  be  issued 
in  one  of  the  following  cases  only:  '*(!)  Where  the  right  to  it  is  expressly 
conferred,  or  its  issue  is  expressly  authorized,  by  statute;  (2)  where  it  may  be 
issued  at  common  law  by  a  court  of  general  jurisdiction,  and  the  right  to  the 
writ,  or  the  power  of  the  court  to  issue  it,  is  not  expressly  taken  away  by  stat- 
ute, (Code  Civil  Proc.  §  2120;)  and  that,  except  as  otherwise  expressly  pre* 
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scribed  by  a  statute,  a  writ  <ft  certiorari  cannot  be  issued, — when  the  detei^ 
minution  can  be  adequately  reviewed  by  an  appeal  to  a  court,  or  to  some  other 
body  or  officer/'  Id.  §  2122.  The  supervisor  of  the  town  of  Ontario  maj 
have  appealed  in  behalf  of  his  town  to  the  state  assessors  from  any  act  or  de- 
cision of  the  boaixt  of  supervisors  in  the  equalization  of  the  assessment,  and 
upon  such  appeal  to  have  determined  whether  or  not  injustice  had  been  done 
to  the  town  in  the  equalization,  and,  if  there  had  been,  to  have  the  requisite 
■«oiTection  made.  Laws  1859,  c.  812,  §  13;  Laws  1874,  c.  351 ;  Laws  1876,  c. 
49.  In  the  review  afforded  by  such  appeal,  ample  means  are  provided,  and 
plenary  power  given,  by  the  statute,  to  correct  any  errors  committed  by  the 
board  to  the  prejudice  of  the  town  appealing,  and  to  make  such  correction 
•effectual  by  awarding  the  requisite  relief.  This  system  of  review  seems,  tliere- 
fore,  to  be  complete  in  its  scope  and  purpose;  and,  tor  the  purpose  of  relief 
from  the  injury  suffered  by  the  town  by  the  equalization  as  made,  the  deter- 
imination  could  adequately  be  reviewed  on  appeal  to  the  state  assessors.  Con^ 
sldered  in  that  view,  without  reference  to  the  erroneous  method  of  the  pro- 
ceeding of  the  board,  the  case  is  within  the  provisions  of  the  statute  denying; 
the  right  to  a  writ  of  oertiarari.  People  v.  DennUon,  28  Hon,  92S;  People 
v.  Cobb,  14  Abb.  N.  C.  493;  People  v.  Chaptn,  104  N.  Y.  869,  5  N.  E.  Rep. 
64, 11  N.  E.  Bep.  383.  It  is,  however,  urged  on  the  part  of  the  relator  that 
the  statute  does  not  have  the  effect  to  deny  to  him  the  right  of  review  by  eer- 
tiorari;  because  (1)  the  provision  of  the  constitution  that  **tfaere  shall  be  the 
existing  supreme  court,  with  generid  jurisdiction  in  law  and  equity,"  (article 
6.  §  6,)  is  in  the  way  of  such  legislative  inhibition;  and  (2)  that  the  remedy 
t>j  appeal  to  the  state  assessors  is  not  adequate  in  this  case.  It  is  true  that, 
in  view  of  such  constitutional  provision,  the  legislature  has  not  the  power  to 
limit  the  jurisdiction  of  this  court,  or  to  qualify  its  character  as  a  court  of  gen* 
^ral  jurisdiction.  De  Hart  v.  Hatch,  3  Hun,  875;  People  v.  NichoU,  79  N. 
Y.  582.  This  statutory  proyision,  confining  a  party  to  the  remedy  by  appeal 
when  it  adequately  exists,  is  in  accordance  with  the  common-law  rule  or  pnus 
tice  usually  applied  in  such  case.  People  v.  Cof)erU  1  Hill,  674;  In  re  Jfoiml 
Morris  Square,  2  Hill,  14;  Wood  v.  Randxill,  5  Hill,  264.  In  its  relation  to 
A  party,  the  statute  deprived  him  of  no  right  which  he  had  entitling  htm  to 
prosecute  a  remedy  by  '*the  law  of  the  land."  It  was  simply  a  denial  to  him 
ot  the  right  to  seek  the  discretion  of  court  for  such  writ  when  he  had  an  ad- 
.equate  remedy  by  appeal.  The  remedy  by  certiorari  was  not  taken  by  a 
party  as  a  matter  of  right.  The  use  of  the  writ  as  a  means  of  prosecution  was 
4lependent  upon  the  discretion  of  the  court.  People  v.  StUtnell,  19  N.  Y.  531; 
People  V.  Hill,  53  N.  Y.  547;  People  v.  Commiseiofiere,  85  N.  Y.  655.  We 
think  there  is  nothing  in  the  way  of  the  observance  by  the  court  of  that  stat- 
nte«  In  respect  to  the  question  whether  the  determination  can  be  adequatdy 
reviewed  by  an  appeal,  it  may  be  that  it  could  not,  if  the  purpose  represented 
by  the  writ  was  to  set  aside  the  equalization  by  reason  of  the  erroneous  method 
and  process  which  the  board  employed  to  produce  the  I'esult  reached  by  it;  as 
in  that  case  the  review  may  have  been  treated  as  taken  with  a  view  to  a  pro- 
ceeding anew  by  the  board  in  the  performance  of  that  duty  in  the  manner  re- 
quired by  the  statute.  For  that  purpose  merely,  the  facts  might  be  sufficiently 
made  to  appear  by  the  writ,  the  papers  upon  which  it  was  granted,  and  the 
return.  But  the  purpose  expressed  in  the  writ,  and  in  effect  in  the  prayer  of 
the  petition,  was  that  the  review  of  the  determination  be  had  on  the  meritB, 
and  that  correction  be  made  accordingly.  Such  relief  is  not  within  the  power 
x»f  the  court  on  review  by  certiorari,  but  is  the  subject  of  review  on  appeal  to 
the  state  assessors.  These  views  lead  to  the  conclusion  that  the  writ  of  cer- 
tiorari should  be  quashed. 

Haight  and  Dwight,  JJ.,  concur. 
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BoRK  V.  Cmr  of  Buffalo,  et  ah 

(Supreme  Court,  General  Term,  F^ffth  Department    October  19, 1888.) 

Hu:7iciPAL  Cobporations—Stkeet  Assessments— Injunction— Clouds  upon  Title. 
An  action  a£[ain8t  a  city  to  restrain  the  confirmation  and  collection  of  an  assess- 
ment upon  plaintiif'8  property  for  a  local  improvement,  the  complaint  alleging  the 
making  of  a  contract  for  the  performance  of  the  work  Invalid  because  the  as- 
sessment had  not  been  confirmed,  cannot  be  maintained  as  one  to  remove  a  cloud 
upon  title,  or  to  prevent  the  creation  of  such  a  cloud,  where  no  illegality  in  the  as- 
rsessment  proceedings  is  shown;  and  as  the  action  is  not  one  by  a  tax-payer  to  pre- 
vent a  waste  of  the  public  funds,  under  Code  CivU  Proa  N.  Y.  §  1925,  there  ia  no 
:  support  for  it. 

Appeal  from  special  tenn,  Erie  eonnty. 

Action  by  George  Bork  against  the  city  of  Buffalo  and  Anzl  L.  Barber  to 
restrain  proceedings  in  the  conBrmation  and  collection  of  a  tax  for  a  local  im- 
provement. The  complaint  wm  dismissed,  and  plaintiff  appeals.  Code  Civil 
Proc.  §  1925,  allows  an  action  by  a  i^esident  tax-payer  to  prevent  waste  of  or 
injury  to  the  estate,  funds,  or  other  property  of  a  county,  town»  city,  or  vil- 
lage. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradlbt,  and  Dwigrt,  J  J. 

Shire  A  Van  Peyma,  for  appellant.  W.  F.  Worthington  and  Frank  C. 
Laughlin,  for  respondents. 

Bradley,  J.  This  action  was  brought  to  restrain  the  eity  of  Buffalo  and 
its  officers  and  agents  from  proceeding  in  the  matter  of  confirmation  and  col- 
lection of  an  assessment  upon  the  property  adjacent  to  Fillmore  avenue  for 
itB  pavement,  and  from  the  performance  upon  the  avenue  of  any  pavement 
work  under  the  proceedings  and*  contract  in  question.  This  claim  for  relief 
is  founded  upon  the  alleged  fiiets  that,  upon  proceedings  taken  by  the  park 
-<x>mmissioneTB  of  the  city  for  the  paving  of  Fillmore  avenue,  an  assessment 
was  made  upon  the  adjacent  property,  of  some  of  which  the  plaintiff  was 
owner,  and  his  assessment  amounted  to  upwards  of  99,000;  that  a  contract 
had  been  ma^e  with  Anzi  L.  Barber  to  perform  the  work,  and  that  he  had  en- 
tered upon  its  performance.  The  plaintiff  charges  that  this  contract  is  unau- 
thorized and  invalid,  because  the  assessment  had  not  been  confirmed;  and  con- 
tends that  such  confirmation  was  essentially  prerequisite  to  the  making  of  the 
•contract  The  statute  then  in  force  provided  that  there  should  be  a  board  of 
park  commissioners  of  the  city,  having  the.  name  and  style  of  **The  Park  Com- 
missioners;'* that  the  board  should  have  the  full  and  exclusive  power  tb  make 
rules  and  by-laws  for  the  transaction  of  its  business,  and  to  govern,  manage, 
and  direct,  and  to  lay  out  and  regulate,  the  parks  and  the  approaches  thereto, 
and  as  to  them  should  possess  all  the  power  and  authority  possessed  by  the 
common  council  in  respect  to  the  public  streets,  sidewalks,  squares,  and  places 
in  the  city;  that  the  board  should  have  the  sole  and  exclusive  power,  by  con- 
tract or  otherwise,  to  open,  grade,  construct,  repair*  and  maintain  the  road- 
ways of  such  approaches,  and  the  assent  of  adjacent  owners  should  not  be 
necessary,  but  that  no  such  work  should  be  done,  where  any  part  of  it  is  as- 
sessable to  them,  until  notice  of  intention  to  order  It  should  have  been  pub- 
lished in  the  official  paper  of  the  city  by  order  of  the  board,  for  at  least  two 
weeks,  of  a  time  at  which  all  persons  interested  might  have  an  opportunity  lo 
be  heard  before  the  same  should  be  so  ordered;  that  the  common  council  of 
i;he  city  should  in  every  year  grant  to  the  park  commissioners  such  sum  of 
money  as  they  should  require,  and  as  to  the  common  council  should  appear 
reasonable  and  just,  for  the  government,  improvement,  paving,  and  mainte- 
nance of  the  parks  and  their  approaches,  etc.;  and  the  statute  also  provides 
that  one-half  the  expenses  for  opening,  grading,  paving,  constructing,  repair- 
ing, or  otherwise  improving  the  curbing  and  roadways  of  such  approaches 
«hall  be  a  charge  upon  the  adjacent  property  benefited,  and  a  lien  thereon,  and 


Digitized  by  VjOOQIC 


560  .   KEW  YORK  SUPPLEMENT.  [Sup.Ct. 

be  assessed,  levied,  and  collected  in  the  same  manner  as  other  local  assess- 
ments, and  that  the  other  half  should  be  raised  by  general  tax.  Laws  1885, 
c.  181,  §§  22,  23,  28.  The  board  of  park  commissioners  so  created  seems  to 
be  a  department  within  tlie  city,  and  vested  with  powers  defined  in  quite  gen- 
eral terms,  substantially  giving  to  It  the  control  and  management  of  the  parks, 
and  over  the  construction  and  Improvement  of  the  streets  which  are  deemed 
approaches  to  the  parks;  and  for  that  purpose  the  board  has  the  sole  and  ex- 
clusive power  to  make  contracts.  This  Fillmore  avenue  is  one  of  the  ap- 
proaches within  the  park  system  of  the  city,  and,  with  a  view  to  paving  it, 
the  board  adopted  a  resolution  expressing  an  intention  to  order  it*  and  directed 
the  publication  of  notice  of  such  intention,  which  was  done  pursuant  to  the 
statute.  No  one  appearing  at  the  time  and  place  designated  to  oppose  the 
proposed  improvement,  the  proposal  of  Barber  to  make  it  was  accepted  by  the 
board,  a  contract  was  executed,  and  the  board  made  to  the  common  council 
its  report  that  the  commissioners  had  entered  into  contract  with  Barber  to  do 
the  work  at  a  price  specified,  and  that  it  would  be  necessary  for  the  common 
council  to  mise  by  local  tax  one-half  the  amount,  which  was  also  specified,  to 
be  assessed  upon  the  adjacent  property  benefited  by  the  improvement.  The 
.  common  council  thereupon  directed  such'  amount  of  one-half  to  be  so  assessed 
.  and  levied.  The  assessors  thereafter  made  the  assessment  so  directed,  and 
no  further  action  was  taken  by  the  common  council  in  reference  to  such  as- 
sessment. In  the  mean  time,  and  after  making  the  contract.  Barber,  the  con- 
tractor, conmaenced  the  work  upon  the  avenue. 

The  objection  on  the  part  of  the  plaintiff  to  the  proceedings  and  the  legality 
of  the  result  given  to  them  is  that  the  assessment  was  not  confirmed*  and  that 
until  then  there  was  no  power  to  enter  into  the  contract,  or  to  authorize  the 
commencement  of  the  work,  because  the  statute  provides  that  the  city  shall 
not  enter  into  a  contract  for  doing  or  making  any  work  or  improvement  for 
a  price  exceeding  $500,  except  for  sprinkling  and  watering  of  streets,  until 
the  assessment  therefor  has  been  confirmed.  Laws  1870,  c.  519,  tit.  9,  §  19, 
as  amended  by  Laws  1885,  c.  181,  §  20.  The  evident  purpose  of  this  provis- 
ion'is  to  give  an  opportunity  for  those  interested  to  be  heard,  and  have  the 
assessment  roll  perfected  before  tlie  contract  is  made.  Laws  1B70,  c.  519,  tit. 
6,  §§  12-14.  The  power  vested  in  the  park  commissioners  did  not  change 
the  method  of  making  the  assessment  by  the  assessors,  or  that  of  confirmation 
in  the  manner  provided  by  the  sections  last  cited.  T^is  was  in  progress  at 
the  time  of  the  commencement  of. this  action,  and  in  the  complaint  apprehen- 
sion was  expressed  that  confirmation  might  be  reached  on  the  day  of  the  date  of 
the  summons  and  of  the  afildavit  verifying  the  complaint,  unless  the  defend- 
ant was  restrained  by  the  injunction  order  of  the  court.  There  seems  to  he 
nothing  inherently  essential  to  the  proceedings  otherwise  than  by  force  of  the 
statute,  that  the  assessment  roll  should  be  confirmed  before  the  making  of  the 
contract,  as  the  right  given  to  order  and  make  the  improvement  and  the  local 
assessment  to  aid  in  payment  of  its  expense  is  unqualifiedly  conferred  upon 
the  constituted  authority.  It  is  therefore  unnecessary  for  any  practical  pur- 
pose to  extend  by  construction  the  terms  of  section  19  beyond  their  fair  im- 
port. The  provisions  of  that  section  relate  to  the  cases  in  which  the  city  is 
empowered  to  make  contracts.  The  sole  and  exclusive  power  by  contract  to 
grade,  construct,  repair,  and  maintain  this  avenue  was  in  the  park  commis- 
sioners. This  embraced  the  work  in  question;  and,  with  a  view  to  the  exer- 
cise by  them  of  such  power,  a  notice  and  its  publication  are  required,  that  per- 
sons having  occasion  for  it  may  be  heard  upon  the  subject  of  the  contemplated 
improvement.  The  park  commissioners  are  by  statute  constituted  a  depart- 
ment in  the  city  government,  and  as  such  vested  with  the  power  within  pre- 
scribed regulations  to  take  proceedings  and  make  contracts  for  the  repair,  etc., 
of  such  approaches.  And  it  is  at  least  questionable  whether  the  pix>visions 
of  the  charter  making  the  confirmation  of  the  assessment  roll  a  condition 
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precedent  to  the  entering  into  contract  bv  the  city  is  applicable  to  the  pro- 
ceedings taken  by  the  park  commissioners.  Their  authority  is  in  some  respects 
independent  in  character,  and  without  any  action  of  the  common  council  their 
intention  is  declared,  of  which  notice  is  given,  and  after  the  opportunity  for 
hearing  is  had  they  may  accept  proposals  by  whicli  the.  requisite  amount  for 
the  work  is  definitely  fixed.  Thereupon,  pursuant  to  the  direction  of  the  coxnr 
mon  council,  the  local  assessment  which  it  is  required  to  order  is  made,  to 
enable  the  commissioners  to  execute  their  order  for  the  improvement.  And 
Uie  condition  precedent  to  which  this  is  subject  is  that  no  such  work  shall  be 
done,  where  any  part  thereof  is  locally  assessable,  until  notice  of  intention 
to  order  it  shall  have  been  given  as  before  mentioned.  Laws  1885,  c.  181, 
§  23.  But  whether  or  not  this  system  providing  for  the  proceedings  of  the 
park  commissioners  is  also  subject  to  the  provision  of  section  19,  requiring 
such  confirmation  preliminary  to  the  making  by  the  city  of  a  contract  for 
work,  etc.,  there  is  a  difficulty  in  tlie  way  of  the  maintenance  of  this  action. 
The  only  purpose,  in  view  of  the  allegations  of  the  complaint,  for  which  it 
could  be  supported,  was  to  remove  a  cloud  from  the  plaintiff's  title  to  the  land 
upon  which  the  assessors  were  proceeding  to  make  the  assessment,  {Gtiest  v. 
Brooklyn,  69  N.  Y.  506, 509;  Strasburgh  v.  Mayor,  87  N.  Y.  455;  OsterhotUtt 
v.  Rigney,  98  N.  Y.  229,)  or  to  prevent  the  creation  of  such  cloud  pursuant  to 
an  existing  purpose  to  do  so,  {Sanders  v.  Tonkers,  63  N.  Y.  489.)  The  assess- 
ment was  not  a  cloud  at  the  time  of  the  commencement  of  the  action,  and  would 
nut  becomtsuch  until  the  roll  was  confirmed  and  delivered  to  the  city  treas- 
ui-er.  Laws  1870.  c.  519,  tit.  7,  §  1,  as  amended  by  Laws  1871,  c.  719,  §  7. 
Sufficient  appears  to  justify  the  conclusion  of  a  purpose  to  make  the  assess- 
ment a  lien  upon  the  plaintiff's  land.  But  nothing  appears  tending  to  show 
tliai  it  was  or  would  be  illegal  as  such.  The  fact  that  a  contract  had  been 
iDcide  to  do  the  work  did  not  necessarily  invalidate  the  proceedings  taken  and 
in  progress  to  make  the  assessment.  8o  far  as  it  appears,  such  proceedings 
were  regular.  The  plaintiff  was  not  prejudiced  by  the  contract  and  action 
under  it;  and,  assuming  that  it  was  invalid  because  made  before  the  comple- 
tion of  the  assessment,  the  city  was  not  charged  by  it,  nor  was  it  in  the  way 
of  making  a  contract  for  the  work  when  all  that  was  essentially  prerequisite 
in  the  proceedings  to  doing  it  should  have  been  accomplished.  People  v. 
J/'  yor,  5  Barb.  43;  Lyth  v.  Buffalo,  48  Hun,  175. 180.  A  different  question 
upon  such  assumption  might  have  been  presented  if  the  action  had  been 
brought  by  the  plaintiff  as  a  tax-payer,  under  the  statute  for  the  purposes  pro- 
vided by  it.  Code  Civil  Proc.  g  1925.  But  such  is  not  the  nature  or  purpose 
of  the  action,  and  there  seems  to  be  no  support  for  the  action  upon  the  facts 
presented  by  the  record.     The  judgment  should  be  affirmed. 

Babker,  p.  J.,  and  Haioht  and  Dwight,  JJ.,  concur. 


People  ex  rel.  Steingobtter  «.  Board  of  Canvassers. 
(Supretne  Court,  General  Term,  Fifth  DepartmetvL    October  19, 1888.) 
AFPEAJ>-RiaHT  TO  Appeai/— Pasties. 

On  motion  by  a  candidate  for  office  for  a  numdamus  to  the  board  of  canvassers 
to  adopt  a  certain  one  of  two  statements  of  the  canvass  of  votes  of  a  district,  the 
opposing  candidate  moved  for  permission  to  appear  and  be  heard,  which  was 
grunted,  but  subsequently  a  further  order  that  he  appeared  and  was  made  a  parl^ 
was  refused.  Held,  that  he  could  not  appeal  from  an  order  granting  the  wriL  and 
that,  if  he  could,  a  reversal  would  estabhsh  no  right,  and  no  benefit  would  result. 
£lectioxs  and  Voters—Canvass  of  Votes— Mandamus— Parties. 

As  appeUant  received  aU  he  asked  for  on  his  first  motion,  and  as  a  complete  de- 
termination did  not  require  his  presence  under  Code  Civil  Proc.  N.  Y.  $  452,  provid- 
ing for  bringing  in  a  person  where  a  complete  determination  cannot  be  had  with- 
out his  presence,  and  where  one  not  a  party  has  an  interest  which  may  be  affected 
by  the  judgment,  and  as  by  section  8848,  subd.  20,  the  latter  condition  of  section  452, 
v.2N.Y.B.no.l6— 36 
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does  not  api^y  to  a  special  prooeedine,  and  as  he  would  not  be  concluded  bv  the  de- 
termination, and  is  therefore  not  wltain  section  1296,  allowing  an  aggrieyea  person, 
not  a  party,  out  entitled  to  be  substituted  as  a  party,  to  appeal,  the  oraer  refiuing  to 
allow  him  to  be  made  a  party  will  not  be  reversed. 

Appeal  from  special  term,  Erie  county. 

Application  for  peremptory  writ  of  mandamus,  Charles  F.  Bishop  ap- 
peals from  an  order  directing  the  writ  to  issue,  and  also  from  an  order  deny- 
ing his  motion  to  be  made  a  party  to  the  proceeding.  Relator  moves  to  dis- 
miss the  first  appeal. 

Argued  before  Babker,  P.  J.,  and  Haight,  Bradley,  and  Dwight,  JJ. 

B,  S,  Farrington,  for  appellant.     Non-is  Morep,  for  relator. 

Bradlet,  J.  The  relator  and  Charles  F.  Bishop  were  opposing  candidates 
for  election  to  the  office  of  county  treasurer  of  Erie  county  at  the  general  elec- 
tion held  November  8,  1887.  After  the  close  of  the  polls,  and  on  that  day, 
the  inspectors  of  the  Sixth- election  district  of  the  Seventh  ward  of  the  city  of 
Buffalo  made  and  subscribed  in  duplicate  what  purported  to  be  a  statement  of 
the  canvass  in  substantially  the  form  required  by  statute  of  the  votes  cast  in 
such  election  district,  and  left  such  duplicate  statements,  for  delivery  to  the 
proper  officers,  with  one  of  their  number,  who  the  next  day  filed  one  of  them 
with  the  clerk  of  the  city.  Later,  on  November  9th,  another  statement  was 
made  out,  and  by  the  same  inspectors  subscribed,  purporting  to  represent  the 
canvass  of  the  votes  cast  in  the  election  district,  and  was  filed  with  the  clerk 
of  the  county.  The  number  of  votes  represented  by  those  statements  to  have 
been  cast  for  the  relator  as  such  candidate  so  differed  that  in  the  last  state- 
ment it  was  incre^ised,  and  was  100  greater  than  in  the  first  one.  The 
last  one  is  that  which  the  defendant  was  directed  by  the  writ  of  mtmda- 
mus  to  adopt  and  include  in  the  canvass.  This  was  done  by  the  board.  The 
motion  for  the  writ  was  brought  to  hearing  upon  an  order  to  show  cause,  and 
at  the  hearing.  Bishop,  by  his  counsel,  sUited  to  the  court  that,  as  the  oppos- 
ing candidate  for  the  office  of  county  treasurer,  he  **  was  interested  in  the  mo- 
tion, and  desired  to  be  heard"  and  moved  that  he  be  allowed  to  appear  and  be 
heard.  The  motion  was  granted  by  the  court,  and  in  his  behalf  affidavits  were 
read  in  opposition  to  the  motion.  All  this  appears  in  the  order  granting  the 
writ,  as  the  order  was  subsequently  amended.  The  relator *s  attorneys  re- 
fused to  recognize  his  right  to  appeal,  and,  after  his  appeal  was  taken  from 
the  order  directing  the  writ  to  issue,  a  motion  in  behalf  of  Bishop  was  made 
for  an  order  to  the  effect  that  he  appeared  in  and  was  made  a  party  to  the  pro- 
ceeding. This  motiou  was  denied,  further  than  as  before  stated.  It  is  diffi- 
cult to  see  how  his  appeal  can  be  supported  unless  he  may  be  treated  as  a  party 
to  the  proceeding.  The  statute  provides  for  bringing  in  a  person  where  a 
complete  determination  of  the  controversy  cannot  without  his  presence  be 
had,  and  where  a  person  not  a  party  to  the  action  has  an  interest  which  may 
be  affected  by  the  judgment.  Code  Civil  Proc.  g  452.  The  portion  of  the  sec- 
tion which  in  terms  relates  to  actions  and  judgments  has  no  application  to 
special  proceedings.  Id.  §  3343,  subd.  20.  Nor  was  the  court  by  any  pro- 
vision of  that  section  required  to  direct  that  the  appellant  be  brought  in,  as 
the  complete  determination  of  the  controversy  involved  in  the  proceeding  did 
not  require  his  presence.  Osterhoudt  v.  Boards  98  N.  Y.  289;  Bank  v. 
Farthing,  101  N.  Y.  344,  4  N.  E.  Rep.  734.  It  is,  however,  urged  that  he 
comes  within  the  provision  of  tlie  statute  that  "a  pei*son  aggrieved,  who  is 
not  a  party,  but  is  entitled  by  law  to  be  substituted  in  place  of  a  party,"  may 
appeal,  although  his  appeal  cannot  be  heard  until  he  is  so  substituted.  Code, 
§  1296.  This  was  a  proceec4ing  in  which  the  county  board  of  canvassers  was 
a  necessary  party,  as  the  writ  in  view  has  relation  to  the  official  action  of  such 
board.  And  the  substitution  of  another  in  such  manner  as  to  have  the  effect 
to  displace  the  board  as  a  party  to  the  proceeding  would  seem  not  to  be  pnic- 
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ticablj  within  the  contemplation  of  the  providiona  of  that  section.  Those 
provisions  have  in  view  the  substitution,  and  not  the  addition,  of  a  pai'ty 
merely.  At  all  events,  it  is  very  questionable  whether  In  a  proceeding  of  this 
character  a  substitution  of  another  in  the  place  of  the  defendant  can  be  brought 
within  such  statute.  Assuming  that  the  appellant  may  be  deemed  a  person 
aggrieved,  within  the  provisions  of  the  stHtute,  (Id.  §  129i,)  so  as  to  enable 
him,  if  made  a  party,  to  appeal,  he  was  not  entitled  by  law  to  be  substituted 
in  place  of  the  defendant,  if  for  no  other  reason,  because  he  is  not  concluded 
by  the  determination  of  the  proceeding.  His  right  remains  unaffected  to  as- 
sert his  claim  of  title  to  the  office,  and  to  obtain  judicial  action  and  adjudica- 
tion to  that  effect,  if  he  is  entitled  to  it.  His  case,  therefore,  is  not  within 
secUon  1296.  before  refeiTed  to.  Ross  v.  Wigg,  100  N.  Y.  248,  8  N.  E.  Kep. 
180.  If  these  views  are  correct,  the  appellant,  as  matter  of  right,  is  not  en* 
titled  to  be  made  or  substituted  as  a  party  defendant  in  the  proceeding.  Upon 
the  affidavits  on  which  tt>e  motion  at  special  term  that  he  be  made  a  party  was 
heard,  the  conclusion  was  warranted  that  by  the  order  made  as  amended  he 
was  granted  all  that  was  asked  for  at  the  time  the  motion  for  the  mandamus 
was  heard.  It  is  not  claimed  on  his  part  that  the  appellant  by  that  order  was 
given  the  relation  of  a  party  to  the  proceeding,  and  in  view  of  such  affidavits 
we  are  not  warranted  in  modifying  the  oi-der  as  made  in  that  respect,  or  in 
reversing  it  so  far  as  it  denied  the  motion  of  the  appellant  to  be  made  or  sub« 
stituted  as  a  party.  If,  however,  the  court  on  this  review  properly  could  and 
should  treat  the  appellant  as  a  party  for  the  purposes  of  reviewing  the  order 
allowing  the  writ  to  issue,  no  substantial  benefit  could  result  from  it  to  any 
party.  A  reversal  of  the  order  would  establish  no  right.  The  party  having 
the  certificate  of  election,  and  in  possession  of  the  office,  would  hold  it  until 
his  right  to  it  should  be  denied,  and  that  of  another  declared  by  adjudication 
in  a  further  and  proper  proceeding  or  action  to  determine  the  title  to  it. 
Without  expressing  any  views  we  may  entei*tain  in  respect  to  the  proceedings 
of  the  election  district  inspectors,  which  may  justly  have  merited  criticism, 
and  their  legitimate  effect,  the  conclusion  seems  to  follow  that  tlie  order  de- 
nying the  motion  to  substitute  the  appellant  as  a  party  must  be  affirmed,  and 
that  the  appeal  from  the  order  directing  the  writ  of  mandamus  to  issue  must 
be  dismissed. 

P.  J.,  and  Haioht  and  Dwioht>  JJ.,  concur. 


Clark  o.  Boghestisr  Crrr  &  B.  B.  Co. 
(Supreme  Cour%  OenenU  Term,  Fifth  Department.    October,  1888.) 

1.  Boin<n>ARiBs— Stbbbts. 

A  conveyance  of  a  lot,  naming  a  street  boundary  as  a  certain  number  of  feet  on 
the  south  line  thereof,  manifests  an  intention  to  exclude  the  bed  of  the  street  from 
the  operation  of  the  grant,  and  the  ordinary  presumption,  that  the  grantor  intended 
to  convey  usque  ad  medium  fllum^  does  not  apply.' 

ft.  Skinbitt  DoiflAiN — Horse  and  Btbbet  Railroads — Abutting  Owners. 

The  construction,  with  the  consent  of  the  legislature,  of  a  surface  street  railroad 
in  a  public  street  for  the  carriage  of  passengers,  the  cars  to  be  drawn  by  horses,  is 
not  such  a  taking  of  the  property  of  abutting  owners,  who  haVe  no  title  to  the  bed 
of  the  street,  for  public  use,  as  entitles  them  to  compensation.* 

Appeal  from  judgment  on  report  of  referee. 

.  1  As  to  the  rights  of  a  grantee  in  land  conveyed  as  bounding  on  a  public  highway,  see 
Church  V.  Stiles,  (Vt.)  10  Atl.  Bep.  674,  and  note;  Railway  Co.  v.  Witherow,  (Ala.)  3 
South.  Rep.  23,  and  note;  Schneider  v.  Jacob,  (Ky.)  5  8.  WTRep.  850, and  note;  Chapin 
V.  Brown,  (R,  I.)  10  Atl.  Rep.  639,  and  note. 

'Respecting  the  rights  of  abutting  property  owners  when  a  railroad  company  lays  its 
tracks  in  the  streets,  see  Wilson  v.  Railroad  Co.,  antCy  65,  and  note;  Tailman  v.  Rail- 
road Co.,  Id.  130,  and  note;  Adams  v.Railroad  Co.,  (Minn.)3^  N.  W.Rep.629,  and  note. 
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The  Bochester  City  &  Brighton  Railroad  Company  is  a  dnly-organized  cor- 
poration»  authorized  by  its  charter  to  construct  and  operate  a  surface  street 
railroad  in  the  city  of  Bochester.  Jndgineut,  on  report  of  referee,  in  favor  of 
Carrie  E.  Clark,  restrains  it  from  operating  its  road  in  and  over  and  upon 
that  portion  of  Park  avenue  which  lies  adjacent  to  the  premises  de8cril)ed  in 
the  complaint,  and  south  of  the  center  li  ne  thereof.  No  damages  were  awarded 
the  plaintiff,  but  costs  were  allowed,  which  were  taxed  at  $585.58.  At  the 
time  of  the  commencement  of  the  action  the  plaintiff  was  the  owner  of  the 
premises  in  fee.  Since  the  joining  of  the  issues,  and  before  the  trial,  the  plain- 
tiff alienated  and  gave  possessioQ  of  the  piemises  to  Catherine  8.  Daly,  who 
went  into  immediate  possession,  and  at  the  time  of  the  trial  was  in  the  actual 
possession  of  the  premises.  The  grantee  has  not  been  substituted  us  plain- 
tiff, nor  made  any  application  to  be;  and  it  does  not  appear  from  the  record 
that  she  assumed  control  and  management  of  the  action,  or  desired  a  further 
prosecution  of  the  same  after  she  purchased  the  premises.  Before  the  trial 
now  under  review,  the  defendant,  upon  leave  being  granted  by  the  court, 
pleaded  in  bar  of  the  equitable  relief  granted  the  fact  of  such  conveyance. 
The  permanent  relief  demanded  by  the  complaint  is  that  the  defendant  be  re- 
strained from  laying  down,  or  constructing,  or  operating,  its  road  through 
Park  avenue,  and  that  the  plaintiff  have  such  other  and  further  relief  in  the 
premises  as  may  1>e  proper.  At  the  time  of  the  commencement  of  the  action 
the  defendant  had  not  constructed  the  road,  and  put  it  in  operation,  but  was 
preparing  to  do  so,  and  before  the  trial  had  completed  the  same,  and  put  it  in 
operation .  The  referee  f ou nd ,  as  a  fact,  that  the  rails  of  the  road  are  laid  upon 
ties  imbedded  in  the  street  along  the  center  line  tliereof ,  with  more  or  less  ex- 
cavation and  grading,  and  leaving  the  surface  of  the  street  rough  and  uneven; 
that  the  rails  are  liable  to  catch,  and  prevent  the  wheels  of  wagons  from  cross- 
ing the  track  freely,  and  the  frequent  running  of  the  defendant's  cars,  in  a 
large  degree,  practically  excludes  the  traveling  public,  with  ordinary  road  ve- 
hicles, from  the  use  of,  at  least,  the  full  and  unobstructed  use  and  enjoyment 
of  the  part  of  the  street  occupied  by  the  defendant's  track;  and,  in  the  winter 
season,  it  becomes  necessary  for  the  defendant,  in  order  to  operate  its  railroad, 
and  run  its  cars  frequently,  to  scrape  or  clear  the  snow  from  defendant's  track, 
and  on  such  occasions  pile"  the  snow  in  quite  large  quantities  in  ridges  on  each 
side  of  the  track,  and  within  the  curb-stones  of  the  sidewalks,  making  the  use 
of  the  crossing  quite  difiicult  and  unsafe  for  travel,  and  thus  greatly  obstruct- 
ing and  interfering  with  the  lawful  use  of  such  street  by  the  plaintiff  oppo- 
site her  premises;  and,  all  travelers  having  occasion  to  use  such  street  for  or- 
dinary travel,  no  recovery  for  damages  was  demanded.    Defendant  appeals. 

Argued  before  Barker  P  J.,  and  Haight,  Bradley,  and  Dwioht,  JJ. 

8.  jDi  Bentley^  for  appellant.    Quincy  Van  Voorhis,  for  respondent. 

Barker,  P.  ^.,  {(^fter  stating  the  facts.)  The  referee  held,  as  matter  of 
law,  and  the  judgment  determines,  that,  at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  was  the  owner  in  fee  of  that  portion  of  Park  avenue 
which  lies  south  of  the  center  line  thereof,  in  front  of  the  premises  described 
in  the  complaint,  which  were  then  owned  and  occupied  by  the  plaintiff,  sub- 
ject to  the  right  of  the  public  to  use  the  same  as  a  public  street.  The  decree 
restraining  the  defendant  from  operating  its  road  over  and  upon  that  portion 
of  the  street  is  based  upon  such  possession  and  ownership  found  by  the  referee 
to  be  in  the  plaintiff.  The  controversy,  as  to  the  right  of  the  plaintiff  to  the 
relief  granted,  involves  the  proper  construction  to  be  given  to  the  description 
of  the  premises  conveyed  by  the  executors  of  the  last  will  and  testament  of 
Silas  O.  Smith,  to  Susan  H.  Murray,  executed  in  1865,  which  embraced  these 
and  other  lands  described  as  one  parcel  in  the  said  deed.  At  that  time  Park 
avenue  was,  as  it  now  is,  a  public  street,  which  had  been  dedicated  to  the  pub- 
lic use  by  Smith,  who  was  the  owner  in  fee  of  the  tract  of  land  over  and 


Digitized  by  VjOOQIC 


Sup.  Ct.]  CLARK  9.  BOCHEaTEB  CITY  A  B.  B«  CO.  565 

through  which  Park  avenue  was  laid  out,  which  street  intersects  with  other 
public  streets  in  the  city  of  Rochester.  After  the  dedication,  and  in  his  life- 
time. Smith  made  a  plot  of  his  land,  showing  the  size  and  number  of  each  of 
the  lots  into  which  he  had  subdivided  the  tract,  and  filed  the  same  in  the  county 
clerk's  office.  Lot  No.  5,  as  laid  out  and  designated  on  the  map,  is  on  the 
south  side  of  Park  avenue,  and  embraced  the  premises  owned  by  the  plaintiff 
at  the  time  of  the  commencement  of  this  action.  Tlie  question  for  our  deter- 
mination is,  did  the  executors  of  Smith  convey  to  Murray  the  fee  of  the  land 
to  the  center  of  Park  avenue?  or  did  they,  by  their  conveyance,  limit  the  prem- 
ises conveyed  to  the  south  exterior  line  of  such  street?  After  referring  to 
the  township  division  in  which  the  premises  are  located,  the  balance  of  the 
description  is  as  follows,  viz. :  **  All  that  certain  piece  or  parcel  of  land  known 
as  lot  No,  5«  in  subdivision  of  a  part  of  the  home  lot  of  the  late  Silas  O.  Smith, 
bounded  as  follows:  On  the  north  five  hundred  and  twenty-nine  feet  and  six 
inches,  on  the  south  line  of  Park  avenue  as  now  established;  on  the  east  by 
the  west  line  of  Meigs  street,  one  hundred  and  fifty  feet;  on  the  south  by  lot 
No.  6,  five  hundred  and  twenty-six  feet  and  six-tenths  ft. ;  and  on  the  west 
by  the  east  line  of  the  Bixby  tract,  one  hundred  and  fifty-nine  feet — contain- 
ing eighty-seven  and  one  one-hundredth  acres,  be  the  same  more  or  less;  ref- 
erence being  had  to  a  map  on  file  in  the  office  of  the  clerk  of  Monroe  county, 
made  by  Silas  Beardsley,  in  November,  1865."  Where  lands  are  bounded  by 
a  public  street,  the  legal  presumption  is  that  the  grantor  intended  to  convey 
the  soil.  Usque  ad  medium  JUum.  This  presumption  prevails  in  all  cases, 
unless  the  contrary  intention  is  clearly  expressed  in  the  language  used,  locat- 
ing and  describing  the  premises  which  are  the  subject  of  the  grant.  Bank  v. 
Nichols,  64  A .  Y.  65.  Our  conclusion  is  that  the  grantors  of  Murray  did  not 
convey  to  her  the  fee  of  any  part  of  the  i*oad-bed  of  Park  avenue,  and  they, 
by  the  use  of  the  words  of  the  description,  viz.,  "bounded  as  follows:  On 
the  north  five  hundred  and  twenty-nine  feet  and  six  inches,  on  the  south  line 
of  Park  avenue  as  now  established," — clearly  manifested  their  intention  to 
exclude  the  bed  of  the  street  from  the  operation  of  the  grant,  and  made  tlie 
north  boundary  line  of  the  premises  conveyed  the  south  exterior  line  of  Parjc 
H venue.  The  construction  which  the  courts  give  to  the  description  of  the 
premises  contained  in  deeds  in  analogous  cases,  with  a  view  of  ascertaining 
the  intention  of  the  grantor,  has  satisfied  our  minds  that  the  learned  referee 
was  in  error  in  holding  that  the  plaintiff  was  the  owner  of  the  fee  to  the  cen- 
ter of  the  avenue.  We  content  ourselves  with  citing  the  following  cases, 
which,  among  others,  we  rely  upon  In  support  of  our  views:  English  v.  Bren- 
nan,  60  N.  Y.  609;  Wallace  v.  Fee,  50  N.  Y.  694;  Insurance  Co.  v.  Stevens, 
87  N.  Y.  287;  Bissell  v.  Railroad  Co.,  23  N.  Y.  61;  PerHn  v.  Railroad  Co., 
36  N.  Y.  120.  If  tlie  plaintiff  had  acquired  a  title  to  the  center  of  the  street, 
then  the  judgment  would  have  been  supported  by  the  rule  stated  in  Craig  v. 
Railroad  Co.,  39  N.  Y.  404. 

As  the  plaintiff  has  no  title  to  the  lands  on  which  the  defendant's  road  is 
located  and  constructed,  the  question  is  presented  whether,  as  the  owner  of 
lands  bounded  on  the  street,  she  is  entitled  to  an  injunction  restraining  the 
defendant  from  building  and  operating  a  street  railroad  in  Park  avenue  op- 
posite her  premises,  for  the  reason  that  her  property  is  taken  for  a  public  use 
without  a  just  compensation  being  made  therefor,  contrary  to  the  provision 
of  the  constitution?  The  abutting  owners  of  lands  have  an  easement  in  the 
street  in  common  with  the  whole  public  to  pass  and  repass,  and  also  to  have 
free  access  to  and  from  their  premises.  It  is  now  established,  by  the  decision 
of  the  courts  of  last  resort  in  this  state,  that  the  construction  of  a  surface 
street  railroad  in  a  public  street,  with  the  consent  of  the  legislature,  and  for 
the  carriage  of  passengers,  the  cars  to  be  drawn  by  horses,  is  not  such  an  in- 
fringement upon  the  property  rights  of  an  abutting  land-owner,  who  has  no 
title  to  the  bed  of  the  street,  so  as  to  entitle  him  to  compensation  under  the 
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provisions  of  the  constitution  that  private  property  shall  not  be  taken 'for 
public  use  without  just  compensation.  People  v.  Kerr,  27  N.  Y.  188;  Kel- 
linger  v.  Railroad  Co.,  50  N.  Y.  206;  Stoi-y  v.  Railroad  Co,,  90  N.  Y.  122; 
Mahady  v.  Railroad  Co,,  91  N.  Y.  148.  There  is  no  substantial  difference 
between  the  cases  in  which  the  le^ai  title  to  the  bed  of  the  street  is  in  private 
individuals,  and  those  in  which  it  is  in  tl)e  public,  as  to  the  riglits  of  the  pub- 
lic therein;  and  in  either  case  the  street  is  to  be  deemed  open  and  free  for 
public  passage,  and  may  be  used  for  the  operation  of  a  street  surface  rail- 
road. People  v.  Kerr,  supra.  It  Parle  avenue  should  be  discontinued  as  a 
public  street,  there  would  be  no  reversion  of  the  title  to  the  plaintiff;  and  the 
owner  of  the  fee,  whoever  he  may  be,  at  that  time,  could  devote  the  land  to 
any  lawful  use  consistent  with  the  enjoyment  of  the  plaintiff's  easement.  The 
question  is  not  now  here  for  our  consideration  whether  upon  the  facts,  as 
found  by  the  referee,  the  plaintiff  could  maintain  an  action  against  the  de- 
fendant for  damages,  for  an  Improper  use  of  its  franchise,  which  resulted,  as 
the  plaintiff  alleges,  in  an  interference  with  the  use  of  the  street,  and  to  the 
annoyance  and  injury  of  the  plaintiff  in  passing  to  and  from  her  premises. 
We  do  not  consider  that  the  case  of  Pratt  v.  Railroad  Co.,  19  Hun,  30,  or 
that  of  Fanning  v.  Osborne,  34  Hun.  121,  holds  any  legal  proposition  incon- 
sistent with  the  conclusions  we  have  reached  in  this  case.  In  each  of  those 
cases  the  plaintiff  was,  as  in  this  case,  bounded  by  the  exterior  line  of  the 
street  in  which  the  railroad  was  laid,  or  intended  to  be  laid,  do^'n  by  the  de- 
fendants. In  the  tirst  of  these  cases,  the  defendant  was  organized  to  build 
and  operate  a  steam  railroad  under  the  general  railroad  act,  for  the  convey- 
ance of  passengers  and  freight;  in  the  second  case,  the  corporation  was  or- 
ganized to  operate  a  surface  street  railroad,  and  the  injunction  only  restrained 
the  defendant  from  the  use  of  steam  as  a  motive  power.  The  case  last  cited 
was  reviewed  in  the  court  of  appeals,  and  the  judgment  affirmed  on  the 
grounds  not  noticed  in  the  court  below.    7  N.  E.  Rep.  307. 

On  the  argument  the  appellant  contended  that  the  alienation  of  the  prem- 
ises by  the  plaintiff  barred  her  right  of  action,  and  that  she  is  not  entitled  to 
relief  in  any  form.  As  we  liave  lield  that  the  plaintiff  was  not  entitled  to  an 
injunction  restraining  tl)e  defendant  from  operating  its  road,  if  she  had  re- 
mained the  owner  of  the  premises,  the  question  does  not  need  consideration 
on  this  appeal.  If  the  plaintiff,  prior  to  the  conveyance,  had  a  right  of  action 
for  damages  against  tlie  defendant,  based  upon  the  improper  and  unlawful 
use  of  its  franchise,  it  was  not  assigned  or  transferred  to  her  grantee,  nor 
lost  to  her  by  such  conveyance,  and  she  may  yet  recover  her  damages  in  a 
proper  action.  By  the  judgment  the  plaintiff  was  awarded  equitable  relief 
only,  and  we  have  not  considered  the  question  whether  the  complaint  is  prop- 
erly framed  for  the  recovery  of  damages,  if  the  plaintiff  has  sustained  any 
which  may  be  recovered  in  an  action  at  law.  Judgment  reversed,  and  new 
trial  granted  before  another  referee,  with  costs  to  abide  the  event.    All  concur. 


Allen  v.  Allen  et  al. 
(Supreme  Court,  SpecUil  Term,  Rensselaer  County.    August,  1888.) 

Actions— Form— Ex  Delicto— Trover  and  Conversion— Bt  Bailee. 

A  complaint  alleging  that  a  gratuitous  bailee  of  a  negotiable  note,  and  bis  co- 
defendants,  wrongfully,  fraudulently,  and  without  the  knowledge  or  consent  of 
plaintifF,  the  payee  and  owner  of  the  note,  indorsed  his  n«mQ  ttafi«>Qon,  negotiated 
It,  and  converted  the  proceeds  to  their  own  use,  to  plaintilTs  damage,  for  which  he 
demands  judgment,  states  a  cause  of  action  in  tort,  and  can  be  sustained  only  by 
proof  of  fraudulent  conversion,  the  complaint  not  containing  a  waiver  of  the  tort. 

On  motion  for  new  trial,  upon  the  minutes. 

Action  bj  James  Allen  against  Michael  _A Hen,  John  J.  Allen,  and  James 
H.  Allen,  for  the  wrongful  conversion  of  a  negotiable  note.  Verdict  for  de- 
fendants. 
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R.  A.  Parmenter,  for  plaintiff.    Henry  A,  Merritt,  for  defendants. 

Mayham,  J.  Tlie  complaint  in  this  action  alleges  that  plaintiff  loaned  to 
Fitzgerald  Bros.  $1,500  and  took  their  note  for  the  same,  dated  February  27 
1885;  that  plaintiff  was  illiterate,  and  that  the  defendant  James  H.  Allen, 
plaintiff's  nephew,  took  said  note  to  keep  for  the  plaintiff,  and  for  no  other 
purpose,  and  that  he  never  became  the  owner  or  holder  of  said  note,  paid  noth- 
ing therefor,  and  never  purchased  said  note,  and  was  never  authorized  by 
plaintiff  to  dispose  of  said  note  or  negotiate  the  same,  or  procure  it  to  be  dis- 
counted for  himself  or  the  plaintiff.  Nor  did  the  defendants,  jointly  or  sev- 
erally, have  any  authority  from  the  plaintiff  to  negotiate  the  same.  The  sec- 
ond and  third  counts  of  the  plaintiff^s  complaint  allege  that  the  defendant 
John  H.  Allen,  with  the  knowledge  and  consent  of  the  plaintiff,  procured  two 
payments  on  said  note  before  the  maturity  thereof,  one  of  $200,  which  was 
indorsed  upon  the  same,  and  one  for  $300,  which  was  not  indorsed  on  the 
note,  but  which,  at  the  time  of  receiving  the  same,  the  defendant  James  H. 
Allen  agreed  to  indorse  on  the  same,  such  last  mentioned  payment  being  in 
the  note  of  Fitzgerald  Bros.,  payable  to  the  order  of  James  Allen ;  that  there- 
after the  name  of  James  Allen  was  written  upon  the  back  of  said  $300  note, 
and  the  same  was  discounted  for  the  use  and  benefit  of  Allen  Bros.,  although 
said  note  was  held  in  trust  for  the  plaintiff,  to  the  knowledge  of  each  of  the 
defendants,  and  that  the  said  $300  note  was  paid  by  the  makers  at  maturity; 
all  of  which  was  admitted  by  the  answer.  The  complaint  also  alleged  that 
the  plaintiff  never  indorsed  the  $1,500  note,  nor  authorized  any  other  person 
to  indorse  his  name  thereon,  but  that  without  authority  therefor,  and  in  vio- 
lation of  said  tinist,  while  said  note  was  being  held  as  aforesaid,  the  same  was 
indorsed  by  Allen  Bros.,  and  by  the  other  defendant,  the  father  of  said  Allen 
Bros.,  and  the  name  of  the  plaintiff  written  under  the  indorsement  of  Allen 
Bros,  by  some  unknown  person,  without  the  authority  of  the  plaintiff,  and 
the  said  Michael  Allen,  with  knowledge  and  notice  of  the  unauthorized  in- 
dorsement of  the  plaintiff's  name  on  said  note,  procured  the  same  to  be  dis- 
counted at  the  Manufacturers'  National  Bank  of  Troy,  and  the  proceeds  thereof 
paid  by  said  bank  to  Michael  Allen  in  taking  up  or  paying  notes  of  Michael 
Allen  and  John  J.  Allen  and  James  H.  Allen,  held  by  said  bank,  on  which 
Michael  Allen  was  charged  as  indorser;  that  at  the  time  of  negotiating  said 
$1,500  note  the  defendants  had  knowledge  and  notice  that  said  note  was  the 
property  of  the  plaintiff,  and  had  been  i*eceived  by  the  defendant  James  H. 
Allen  in  trust,  to  be  held  by  him  for  the  benefit  of  the  plaintiff,  and  that  said 
defendants  wrongfully  and  fraudulently  diverted  said  note  and  appropriated 
to  their  own  use  and  benefit  the  proceeds  thereof  received  from  said  bank; 
that  the  makers  of  said  $1,500  note  paid  the  same  at  maturity  to  said  bank.. 
The  complaint  theA  charges  that  by  reason  of  the  wrongful  acts  alleged  the 
plaintiff  was  damaged  to  the  amount  of  $1,300,  and  demands  judgment  for 
that  amount,  with  interest.  The  allegation  of  the  indorsement  without  ku-. 
tbority,  and  the  appropriation  of  the  proceeds  wrongfully  and  without  au- 
thority, is  denied  by  the  answer.  On  the  trial  the  question  whether  the  de- 
fendants had  fraudulently  and  wrongfully  appropriated  this  note  and  con- 
verted the  proceeds  to  their  own  use  was  submitted  to  the  jury,  and  they  ren- 
dered a  verdict  for  the  defendants. 

Upon  the  facts  stated  in  the  complaint  and  conceded  in  the  answer  a  liabil- 
ity In  favor  of  the  plaintiff  and  against  all  of  the  defendants  for  the  amount 
of  $1,300  in  a  proper  action  is  clearly  established.  The  defendants  had  man- 
ifestly received  and  applied  in  payment  of  their  own  debts  $1,300  of  money 
belonging  to  the  plaintiff,  no  part  of  which  had  ever  been  paid  to  him,  nor  is 
there  any  pretense  that  it  was  a  valid  gift  to  the  defendants  from  the  plain- 
tiff, or  that  either  party  to  the  transaction  regarded  it  as  such.  Upon  the 
transaction  alene  the  law  would  raise  an  impli^  assumpsit^  and  the  defend- 
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ants  woald  be  charged  with  an  implied  agreement  to  pay  the  plaintiff  the  sum 
received  from  him,  with  interest.  If,  therefore,  the  gist  of  this  action,  as 
stated  in  the  complaint,  is  simply  and  solely  on  contract  expressed  or  implied 
for  recovery  of  Sl>300»  then  the  plaintiff  should  have  recovered  in  this  action, 
and  the  verdict  is  erroneous,  and  should  be  set  aside,  both  for  misdirection  of 
the  judge  and  as  against  the  evidence.  If,  on  the  contrary,  the  complaint 
was  one  sounding  in  tort,  and  the  gravamen  of  the  action  was  the  wrongful  con- 
version of  the  note,  then  the  direction  of  the  judge  was  correct,  and  the  ver- 
dict would,  upon  the  question  of  wrongful  conversion,  be  sustained  by  the 
evidence.  The  charges  in  this  complaint,  stripped  of  verbiage  which  in  some 
degree  relates  to  extrinsic  matters,  not  necessarily  affecting  the  cause  of 
action,  are:  Firat.  That  one  of  these  defendants  took  this  note  to  hold  for 
the  plaintiff,  and  for  no  other  purpose.  Second.  That  without  the  knowledge 
or  consent  of  the  plaintiff,  and  before  the  maturity  of  the  note,  the  defendants, 
or  some  one  of  them,  indorsed,  or  caused  the  plaintiff's  name  to  be  indorsed, 
upon  the  note.  Third.  That  thereupon  the  defendants,  or  one  of  them,  fraud- 
ulently and  wrongfully,  and  without  the  knowledge  and  consent  of  the  plain- 
tiff, had  said  note  discounted  at  the  bank  and  converted  the  same  to  the  use 
of  the  defendants,  in  paying  the  notes  of  the  defendant  held  by  said  bank. 
Fourth.  That  by  reason  of  said  wrongful  acts  the  plaintiff  was  subject  to  loss 
and  damage  to  the  amount  of  $1,300.  Fifth.  Demands  judgment  for  that 
amount,  with  interest. 

Did  this  complaint  contain  a  cause  of  action  ex  contractu^  or  was  it  in  form 
and  substance  a  complaint  sounding  in  tort,  and  alleging  a  cause  of  action  ex 
delicto  f  In  determining  the  answer  to  these  questions  the  whole  complaint 
should  be  taken  together,  and  its  character  tested  by  the  relief  to  which  the 
plaintiff  would  be  entitled  on  final  process  by  execution.  By  subdivision  2  of 
section  549  of  the  Code  of  Civil  Procedure  a  defendant  may  be  arrested  "for 
wrongful  taking,  detention,  or  conversion  of  personal  property,"  and  by  sub- 
division 1  of  section  1487  an  execution  against  the  person  of  the  judgment 
debtor  may  be  issued  upon  a  judgment  *'  when  the  plaintiff's  right  to  arrest  the 
defendant  depends  upon  the  nature  of  the  action. "  Taking  the  allegations  of 
the  complaint  as  true,  as  we  must,  in  determining  whether  the  defendant 
could  be  arrested  on  execution  if  the  plaintiff  had  recovered  in  this  action,  it 
would  seem  to  follow  that  an  execution  could  issue  against  the  person  of  thede> 
fendant  if  the  plaintiff  had  recovered  in  this  action.  The  complaint  charged 
the  wrongful  detention  and  conversion  of  this  note  and  the  proceeds  of  the 
same.  The  judgment  would  have  shown  upon  the  face  of  the  record  from  the 
complaint  in  the  judgment  roll  that  "the  said  defendants  wrongfully  and  fraud- 
ulently diverted  said  note,  and  appropriated  to  their  own  use  and  benefit  the 
proceeds  thereof; "  "  that  the  defendants,  by  reason  of  the  wrongful  act  by  them 
done,  subjected  the  plaintiff  to  loss  and  damage"  to  the  amount  of  the  value 
of  said  note.  These  facts  would  have  been  established  by  the  verdict  and 
judgment  thereon,  if  the  plaintiff  had  recovered,  and  U|)on  such  record  an  ex- 
ecution against  the  defendant's  person  might  properly  issue.  This  case  differs 
from  the  case  Segelken  v.  Meyer,  94  N.  1 .  473,  referred  to  by  the  learned  coun- 
sel for  the  plaintiff.  That  was  an  action  brought  by  the  guardian  ad  litem 
of  an  infant  against  the  attorney  of  the  general  guardian,  who  had  received 
the  money  due  the  infant,  the  amount  of  which  had  been  liquidated  on  an  ac- 
counting between  the  attorney  and  general  guardian,  and  the  amount  found 
due  from  him  to  the  general  guardian  and  next  of  kin.  This  amount  had  been 
demanded,  aud  the  defendant  had  neglected  to  pay  the  same  over,  and  it  was 
held  that  the  action  was  one  ex  contractUf  and  not  ex  delicto^  and  that,  as  no 
order  of  arrest  had  been  obtained,  judgment  would  not  justify  the  defendant's 
aiTest  on  execution,  and  the  court  say,  "in  this  case  it  was  apparent  that  the 
action  yfas  ex  contractu  for  money  had  and  received  for  the  use  of  the  plain- 
tiff."   It  was  a  liability  for  money,  which  could  be  paid  in  nyney,  and  did 
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Bot  xequiiTe  that  the  speciflo  money  originally  receiyed  should  be  returned.  In 
the  case  at  bar  the  conversion  alleged  was  of  a  specific  chattel.  In  the  case 
above  cited  the  court  say:  ''It  can  hardly  be  doubted  that  an  action  for  dam- 
ages for  the  conversion  by  such  a'  person  wouldt  under  the  provisions  of  seo- 
tion  549,  be  of  such  a  nature  as  to  entitle  the  plaintiff,  if  successful,  to  an  ex< 
mention  against  the  person  without  any  previous  order  of  arrest,  and  that  it 
would  be  necessary  to  prove  the  conversion  in  order  to  maintain  the  action." 
In  Neftel  v.  Lightstonst  77  N.  Y.  96,  the  complaint  alleges  the  delivery  of 
checks  to  the  defendant  upon  an  agreement  to  return  the  same,  and  that  the 
defendant  failed  to  return  the  same  according  to  the  agreement,  and  wrong- 
fully converted  the  same  to  his  own  use.  Held,  that  a  motion  to  nonsuit  the 
plaintiff  because  the  proof  failed  to  show  a  fraudulent  conversion  was  prop- 
erly denied,  and  that  the  plaintiff  could  recover,  their  value  then  being  a  ques- 
tion of  fact  as  to  the  nature  of  the  agreement,  submitted  to  the  jury.  This 
case  at  first  blush  seems  to  go  a  great  way  towards  establishing  the  doctrine 
contended  for  by  the  plaintiff  on  this  motion,  but  on  a  close  examination  it 
will  be  seen  that  the  case  was  tried  upon  the  dispute  as  to  the  nature  of  the 
contract  under  which  the  defendant  received  the  checks.  On  the  wholCt  I  am 
unable  to  find  any  case  which  holds  that  when  the  complaint  charges  a  wrong- 
ful conversion  of  personal  property,  and  issue  is  taken  on  that  allegation,  that 
it  can  be  disregarded,  and  a  recovery  had  for  the  value  of  the  property  without 
proof  of  a  conversion.  If  I  am  right  In  my  conclusion  that  the  complaint  sets 
forth  a  cause  of  action  sounding  in  tort,  then  no  recovery  could  be  had  on  the 
implied  assumpsit,  unless  the  tort  was  expressly  waived.  This  doctrine  seems 
well  settled  in  People  v.  Deniscn,  19  Hun,  147,  and  cases  there  cited.  In  this 
case  the  court  at  general  term  put  and  answered  this  pertinent  inquiry:  '*  Can, 
then,  a  plaintiff  sue  in  fraud  (tort)  and  recover  on  contract?  The  contrary 
has  been  distinctly  held;''  citing  Barnes  v.  Quigley,  59  N.  Y.  265;  Dudley  v. 
SeranUm,  57  K.  Y.  428;  Ross  v.  Mather,  51  N.  Y.  110;  Degraw  v.  Elmore, 
50  N.  Y.  1.  If  the  complaint  sounded  in  tort,  therefore,  it  was  not  error  for 
the  court  to  charge  that  the  jury  must  find  a  conversion  before  the  plaintiff 
could  recover  under  the  complaint.  Upon  the  question  whether  or  not  there 
was  a  conversion  of  this  note,  there  wtis  sufficient  evidence  of  the  plaintiff's 
consent  to  the  use  of  the  note  by  the  defendants  to  uphold  the  verdict.  The 
motion  for  a  new  trial  upon  the  minutes  is  therefore  denied. 


Meo  v.  Meg. 
(Sujyreme  Courts  Special  Term,  New  York  County.    October  11, 1888.) 

Marbiaob— Action  to  Anwui/— Alimony  anb  CJounsbl  Pee. 

Alimony  and  oounsel  feee  pendente  lite  will  not  be  allowed  In  an  action  to  annul 
a  marriage  for  fraud,  neither  Code  Civil  Proc.  S 1709,  which  providea  for  such  allow- 
ance in  actions  for  divorce  or  separation,  nor  the  Revised  Statutes,  authorizing  It 
where  the  validity  of  the  marriage  is  denied. 

At  chambers.    Application  for  alimony  and  counsel  fees. 

Action  by  Carmela'  Meo  against  Francisco  Meo,  to  annul  the  marriage  on 
the  ground  of  fraud. 

McKirUey  dk  Austarita,  for  plaintiff.  Thomall,  Squires  dk  Constant,  for 
defendant. 

O'Brien,  J.  This  is  an  application  for  alimony  and  counsel  fees  pendente 
Ute,  in  an  action  brought  by  the  wife  against  the  husband,  and  to  annul  the 
marriage  on  the  ground  of  fraud.  The  defendant  resists  the  motion  on  the 
ground  of  want  of  power  and  jurisdiction  in  the  court  to  grant  any  alimony 
or  counsel  fee  in  an  action  of  this  nature.  The  plaintiff  contends  that,  whether 
express  power  is  granted  or  not  by  the  Code,  the  right  to  give  the  relief  in 
eases  of  this  character  rests  upon  the  incidental  powei-s  formerly  vested  in  the 
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court  of  chancery,  to  which  the  supreme  court  has  succeeded,  and  that  an 
allowance  does  not  depend  wholly  upon  the  Code  of  Civil  Procedure,  but  upmi 
the  practice  of  the  courts  as  it  previously  existed.  It  remains,  therefore,  to 
determine  whether  alimony  and  counsel  fees  can  be  allowed  under  tfae  Code 
by  any  provision  of  the  Revised  Statutes,  or  by  the  practice  of  the  courts. 

First,  as  to  the  Code.  It  would  seem  that  the  provisions  of  the  Code  for 
alimony  and  counsel  fees  are  limited  to  actions  for  divorce  and  separation. 
Section  1769  of  the  Code  provides  "that  where  an  action  is  brought  as  pre> 
scribed  in  either  of  the  last  two  articles  the  court  may,  in  its  discretion,  dur- 
ing the  pendency  thereof,  ♦  ♦  ♦  ni alee  or  modify  an  order  ♦•♦  re- 
quiring the  husl>and  to  pay  any  sum  *  «  *  necessary  to  enable  the  wife 
to  carry  on  or  defend  the  action, "  etc.  The  last  two  articles  referred  to  relate 
to  (a)  actions  for  divorce;  (6)  actions  for  separation, — and  therefore  it  would 
seem  that  article  1,  which  includes  "actions  to  annul  marriage,"  is  not  in* 
eluded  within  the  provision  of  the  section,  and  no  provision  whatever  is  made 
by  the  Code  for  alimony  and  counsel  fee. 

Second,  as  to  the  Revised  Statute.  A  distinction  is  seemingly  made  between 
actions  made  by  the  wife  and  those  brought  against  the  wife  to  set  aside  a 
marriage  contract.  North  v.  North,  1  Barb.  Ch.  243,  and  in  tJie  oase  of  Griffin 
V.  Griffin,  47  N.  Y.  134,  the  learned  jiidge,  in  delivering  the  opinion  of  tlie 
court,  says:  "It  is  very  properly  restricted  to  cases  wliere  the  wife  admits 
the  existence  of  a  valid  marriage,  and  seeks  a  divorce  or  separation  for  sub- 
sequent misconduct  of  the  husband.  Where  she  denies  the  existence  of  the 
marriage  she  cannot  consistently  claim  that  the  defendant  is  under  any  obli- 
gation to  provide  any  means  to  carry  on  her  suit  against  him." 

As  to  the  third,  the  practice  of  the  courts,  it  would  seemingly  be  against  the 
granting  of  such  allowance.  Bloodf/ood  v.  Bloodgood,  59  How.  Pr.  42;  Isaws- 
8ohn  V.  Isaacsohn,  %  Month.  Law  Bui.  173. 

It  is  true  that  the  case  of  Allen  v.  Allen,  ante,  566,  (decided  at  special  term 
of  this  court,)  is  authority  for  plaintiff's  contention,  and  it  would  seemingly 
apjmir  80  by  the  statement  of  the  learned  judge  in  Anon.,  15  Abb.  Pr.  (X. 
8.)  308,  wherein  the  judge  says:  "That  the  court  is  authorized,  in  every  suit 
brought  for  divorce  or  separation,  to  require  the  husband  to  pay  a  suitable 
sum  to  enable  the  wife  to  carry  on  the  suit.  No  distinction  is  made  between 
a  suit  for  divorce  upon  the  ground  of  nullity  of  the  marriage  or  for  any  other 
cause;  ail  are  denominated  divorces  or  separations."  The  Code,  however, 
makes  the  distinction  between  cases  for  divorce  and  separation,  and  cases 
brought  to  nullify  the  marriage,  and,  in  view  of  the  expression  quoted  from 
the  case  of  Griffin  v.  Griffin,  and  the  fact  that  the  Revised  Statutes  do  not 
provide  for  such  allowances  in  such  actions,  and  that,  as  to  the  practice  of  the 
court,  the  weiglit  of  authorities  is  seemingly  against  the  granting  of  such  re- 
lief, I  am  reluctantly  obliged  to  deny  the  motion.  Had  I  concluded  that  the 
court  had  the  power,  regarding  the  present  case  as  a  proper  one,  uptm  the 
facts  disclosed,  I  would  have  granted  the  motion  for  alimony  and  counsel  fee. 
No  costs. 


McCoMB  V.  Cltnb  6t  dL 
(Supreme  Court,  SpecUU  Temiy  New  York  County.    October  23, 1888.) 
Receivers — Distribution  or  Fund — Rents. 

Where  an  order  of  court  authorizes  a  receiver  to  rent  certain  premises  to  a  tensnt 
then  in  possession,  one  of  the  defendants,  at  a  fixed  annual  rate,  and  he  doss  doI 
accept  the  lease  and  pay  the  amount,  and  the  receiver  leases  to  others  for  a  greater 
sum,  the  former  tenant  is  not  entitled  to  the  excess. 

At  chambers.    On  motion  for  payment  of  money  in  receiver's  hands. 
Application  by  Alfred  P.  Boles,  one  of  the  defendants,  todirect  Samuel  W. 
Milbank  to  pay  over  certain  moneys  in  his  possession. 
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Qeorge  ff.  MdAdam,  for  the  motion.    Edward  0.  Perkins,  contra. 

Inoraham,  J.  On  the  appointment  of  the  receiver  it  i)ecame  his  duty  to 
take  possession  of  the  mortgaged  premises,  and  to  rent  the  same  for  the  bene- 
fit of  the  parties  to  the  action.  By  the  order  of  September  16.  1886»  the  re- 
ceiver was  authorized  to  accept  from  certain  persons  then  holding  or  occupy- 
ing the  premises  in  the  '*Gordova,**  (the  tnoitgaged  premises  in  question,)  as 
andf  for  a  charge  to  be  paid  to  the  receiver  for  the  use  and  occupation  of  tlieir 
premises,  a  certain  sum  monthly,  in  advance,  at  the  rate  of  91*700  per  annum. 
That  provision  was  plainly  meant  for  the  benefit  of  those  persons,  and  the 
provision  only  applied  to  such  as  should  accept  the  terms  of  the  order  and  pay 
to  tlie  receiver  the  sura  of  money  mentioned.  It  would  be  plainly  unjust  to 
allow  a  person  who  failed  to  accept  the  terms  of  the  order,  and  pay  tlie  sum 
allowed,  to  subseqnently  receive  the  benefit  of  tlie  action  of  the  receiver  in 
renting  the  premises,  without  in  any  way  making  himself  liable  for  the 
amount  to  be  paid.  Upon  the  petitioner's  own  statement  it  is  clear  that  he 
wotild  not  have  been  responsible  to  the  receiver  for  the  amount  provided  to 
be  paid  by  the  order,  in  case  it  had  been  impossible  for  the  receiver  to  rent 
the  premises,  or  in  case  the  amount  of  rent  received  had  been  less  than  the 
amount  that  the  order  provided  he  should  pay;  and  I  see  no  reason  why  he 
should  be  allowed  the  benefit  of  any  amount  realized  by  the  receiver  over  and 
above  that  he  was  to  pay.  Before  advantage  could  be  taken  of  the  provisions 
of  Justice  Andrews*  order,  an  affirmative  action  was  necessary  on  behalf  of 
the  persons  for  wliose  benefit  that  order  was  made,  and  that  affirmative  ac- 
tion he  failed  to  take.    Motion  should  therefore  be  denied,  with  $10  costs. 


Simpson  r.  Brown  et  al,,  Inspectors  of  Election. 

{Supreme  Courts  Special  Term,  New  York  County.    November  5, 1888.) 

Blbotions  and  Voters— CtoNBUCT  of  Elections— Times  op  Voting. 

Under  Consolidation  act  N.  Y.  SS  1866, 1882-1884,  relating  to  the  registration  of 
voters,  and  the  method  of  voting  and  holding  elections  in  New  York  city,  and  in 
view  of  Ijaws  1886^  c  314,  amending  Consolidation  act,  §  1841,  which  provides  that 
inspectors  of  election  shall  call  the  attention  of  voters  to  irregularities  in  the  in- 
dorsements on  their  ballots,  and  g^ive  an  opportunity  to  correct  the  same,  a  citizen 
cannot  present  himself  more  than  once  at  the  polls  for  the  purpose  of  voting,  bat 
must  when  his  turn  Is  reached  vote  once  for  all  at  that  election. 

At  chambers.  Application  by  Simpson  for  an  injunction  restraining  Brown 
and  others,  inspectors  of  election,  Eighth  election  district  of  the  Ninth  assem- 
bly district,  from  permitting  voters  to  vote  by  installments;  that  is,  by  one  or 
more  ballots  at  one  time,  and  other  ballots  at  other  times. 

Nelson  /.  Waterhury,  for  plaintiff.  Corp,  Counsel  Beekman,  for  defend- 
ants. 

IjAWREnce,  J.  This  is  an  application  for  an  injunction  restraining  the  de- 
fendants from  permitting  voters  at  the  election  to  be  held  on  Tuesday  next  to 
vote  by  installments;  that  is  to  say,  "by  one  or  more  ballots  at  one  time,  and 
other  ballots  at  other  times," — it  being  alleged  that  the  defendants  have  de- 
clared their  intention  so  to  do,  and  that  such  course  might  result  in  great  in- 
jury to  the  electors  of  the  district,  etc. 

My  examination  of  the  provisions  of  thp  consolidation  act,  and  of  the  other 
acts  relating  to  the  registration  of  voters  and  the  holding  of  elections  in  the 
city  of  New  York,  satisfies  me  that  there  is  no  warrant  in  law  for  permitting 
a  citizen  to  present  himself  more  than  once  at  the  polls  for  the  purpose  of 
voting,  and  that  when  he  is  reached  in  his  turn  he  must  once  and  for  all  ex- 
ercise his  right  of  suffrage  at  that  election.  This  conclusion,  I  thinlc,  neces- 
sarily follows  from  the  provisions  of  sections  1866,  1882,  1883,  and  1884,  of 
the  consolidation  act.    Section  1866  provides  as  follows:   ''Sec.  1866.  The 
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inspectors  of  election  in  each  election  district  of  the  city  and  county  of  New 
York  sliall,  on  tiie  day  of  any  election  therein,  liave  with  them  at  the  polling 
place  in  said  district  the  registers  provided  for  in  this  chapter.  They  shaU 
each  make  use  of  one  of  said  registers  for  guidance  on  said  day,  and  no  vote 
shall  be  received  from  any  person  whose  name  shall  not  be  found  by  at  least 
three  of  them  to  be  upon  at  legist  three  of  the  said  registers  as  a  qualified  Yoter. 
The  chairman  of  said  inspectors  in  each  election  district  shall,  if  present,  and. 
If  absent,  ihen  one  of  the  other  inspectors  shall,  upon  any  person  offering  to 
vote,  announce  in  a  loud,  clear,  and  distinct  manner  the  name  of  such  person, 
and  no  ballots  shall  be  received  by  either  of  the  inspectors  or  deposited  in  any 
uf  the  ballot-boxes  until  at  least  three  of  the  said  inspector^  shall,  as  hereinabove 
provided,  have  examined  and  found  the  name  and  residence  of  such  person, 
and  have  declared  the  same,  and  that  such  person  is  entered  as  a  qualified 
voter;  when,  if  the  vote  of  said  pei-son  is  received,  at  least  three  of  the  in- 
spectors shall  write  in  the  appropriate  column  bearing  the  heading  « Voted,' 
and  opposite  to  the  name  and  residence  of  such  person,  the  word  *  Yes.'  It 
shall  be  the  duty  of  each  of  the  inspectors  to  note  on  the  register  in  bis  pos- 
session, in  a  suitable  and  separate  part  thereof,  the  name  and  residence  of  each 
and  every  person,  if  any,  whose  vote  shall  be  received  in  contravention  of  the 
provisions  of  this  section,  and  the  name  of  the  inspector  or  inspectors,  if  any, 
who  shall  so  receive  or  deposit  in  the  ballot-boxes,  or  either  of  them,  any  such 
vote;  and  it  shall  further  be  the  duty  of  each  of  the  inspectors,  immediately 
on  the  close  of  the  polls  on  the  day  of  election ,  to  compare  the  said  registers 
as  kept  by  them,  as  herein  provided,  and  attach  to  them  a  certificate  in  writing 
that  the  same  are  correctly  checked,  and  within  twenty-four  hours  after  the 
completion  of  the  canvass  of  the  votes  cast  in  the  election  district  in  which 
they  served,  to  leave  said  registers  at  the  office  of  the  chief  of  the  bureau  of 
elections,  whose  duty  it  shall  be  to  file  and  preserve  the  same,  as  provided  in 
this  chapter.  And  in  no  election  district  in  the  said  city  and  county  shall 
any  inspector,  who  has  custody  or  charge  of  either  of  the  registers  in  this 
chapter  provided  for,  ever  permit  said  register  to  leave  his  possession  from 
the  time  of  receiving  custody  of  the  same  until  he  shall  file  the  same,  as  pro- 
vided in  this  chapter,  save  in  the  event  of  his  resignation  or  removal,  and 
the  appointment,  as  provided  in  this  chapter,  of  his  successor,  when  he  shall 
promptly  surrender  and  turn  over  the  same  to  him." 

Section  1883  is  as  follows:  "Sec.  1883.  The  poll-cierk  at  eacn  poll  in  the 
city  aud  county  of  New  York  shall  keep  in  ink  a  poll-list,  in  books  to  be  pre- 
pared and  furnished  for  that  purpose,  and  shall  contain  a  column  headed  *  liesi- 
dence,'  a  column  headed  *  Name  of  voter,'  and  as  many  additional  columns  as 
there  are  boxes  kept  at  the  election.  The  headings  of  the  additional  columns 
shall  correspond  respectively  with  the  names  and  numbers  of  the  boxes  ao 
kept." 

Section  1884,  after  giving  the  form  of  the  poll-books  to  be  used  by  the  poll- 
clerks,  provides  that  "the  residence  of  each  elector  voting  shall  be  entered  by 
each  poll-clerk  in  the  column  of  his  poll-list  headed  <  Residence,'  aiyd  the  name 
of  each  such  elector  in  the  column  headed  <Name  of  voter,*  and  opposite  the 
residence  the  name  of  any  such  elector  in  each  additional  column  provided  for 
in  the  preceding  section,  and  corresponding  in  its  heading  with  the  name  and 
number  of  a  box  in  which  a  ballot  of  the  elector  shall  have  been  deposited, 
shall  be  written  a  check  or  mark  similar  to  the  letter  ^Y,'  and  in  each  snch 
additional  column  corresponding  in  its  heading  with  the  name  and  number  of 
box  in  which  no  ballot  of  the  elector  shall  have  been  deposited,  shall  be  writ> 
ten  the  word  *  No.*  In  the  column  of  '  Remarks,'  opposite  the  name  of  each 
person  challenged,  shall  be  noted  the  oath  or  oaths  offered  and  taken  by  any 
such  person."  It  seems  to  me  very  clear  that  under  this  section  tlie  elector 
must  determine  at  the  time  when  he  presents  himself  to  cast  his  ballots  what 
ballots  he  wishes  to  have  deposited  in  the  boxes  used  at  the  election,  because 
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this  section  requires  the  poll-clerk  to  then  make  a  full  and  complete  entry  as' 
to  the  action  of  the  elector  in  respect  to  all  officers  to  be  voted  for  at  that  elec- 
tion, whether  he  has  voted  for  such  officer  or  not.  No  provision  is  made  in 
the  statute  for  an  alteration  of  a  poll-book  by  the  poll-clerks  after  they  have 
written  in  the  check  or  mark  similar  to  the  letter  "Y, "  as  required  by  the  sec- 
tion, to  indicate  that  the  citizen  has  voted,  and  after  they  have  written  the 
airord  "No'*  in  the  column  corresponding  in  its  heiiding  with  the  name  and 
number  of  the  box  in  which  no  ballot  shall  have  been  deposited  by  the  elector. 
Not  only  is  there  an  absence  of  any  power  in  the  poll-clerks  to  change  or  alter 
their  books  under  the  section  of  the  consolidation  act  which  is  above  quoted, 
but  by  section  1882  it  is  expressly  provided  that  in  each  election  district  in  the 
city  and  county  of  New  York  it  shall  be  the  duty  of  the  inspectors  of  election 
to  immediately  after  the  close  of  the  polls  on  the  day  of  any  election,  before 
proceeding  with  the  canvass  of  tlie  ballots  in  any  box,  and  while  the  poll- 
derks  are  canvassing  their  books,  to  write  in  ink  opposite  to  and  against  the 
name  of  each  pei*son  entered  in  their  register  who  is  not  shown  by  such  regis- 
ter to  have  voted,  and  in  the  column  headed  "Voted,"  the  word  "No,"  so  that 
the  said  column  shall  be  wholly  tilled  up;  and  the  said  inspectors  shall  then 
compare  the  said  registers,  make  them  agree,  and  ascertain  the  number  of 
persons  who,  by  them,  are  shown  to  have  voted  at  that  poll  that  day,  and  when 
they  have  made  comparisons  and  ascertained  such  fact,  the  chairman  of  the 
board  of  inspectors,  or  in  his  absence  the  inspector  acting  as  such,  shall  an- 
nounce the  same  in  a  loud  voice.  This  last  section  is  designed  to  make  it  the 
doty  of  the  inspectors,  to  make  their  registers  conform  to  the  poll-lists  as  kept 
by  the  poU-cIerks,  and  there  is  no  provision  whatever  for  making  any  change 
or  alteration. 

These  sections  seem  to  me  to  provide  a  uniform  procedure  to  be  pursued  in 
receiving  and  recording  the  vote  of  each  elector.  They  contain  no  provision 
for  the  elector  presenting  himself  more  than  once  at  each  election.  The  ob- 
ject of  the  law  is  to  provide  a  safe,  speedy,  and  effectual  method  of  ascertain- 
ing the  desire  and  wish  of  the  elector  in  respect  to  the  persons  and  officers  to 
be  voted  for  at  such  election.  There  is  nothing  in  the  statute  which  shows 
that  the  elector  may,  from  caprice  or  other  motive,  present  himself  as  often 
or  as  many  times  as  there  are  officers  to  be  voted  for.  I  am  strengthened  in 
the  conclusion  that  the  design  of  the  legislature  was  that  no  citizen  should 
present  himself  for  the  purpose  of  depositing  his  ballots  at  any  election  more 
than  once,  by  the  provision  of  chapter  314  of  the  Laws  of  1886,  which  amends 
section  1841  of  the  consolidation  act,  which  provides  that  it  shall  be  the  duty 
of  an  inspector  of  election  upon  receiving  the  ballots  of  a  voter  to  carefully 
observe  the  indorsements  thereon,  and  if  they  shall  not  be  in  compliance  with 
this  section  he  shall  call  the  voter's  attention  to  the  same,  and  he  shall  be 
given  an  opportunity  to  correct  his  ballots.  This  is  a  plain  indication  of  the 
intention  of  .the  legislature  that  if  the  voter  desires  to  make  any  change  in  his 
vote  the  right  to  do  so  must  be  exercised  at  the  time  when  he  offers  his  ballot 
for  deposit  in  the  ballot-box.  Furthermore,  it  has  been  held  in  the  case  of  a 
contested  election  in  the  house  of  representatives  that  under  a  statute  requir- 
ing that  separate  boxes  shall  be  kept  for  the  deposit  of  ballots  for  state  officers 
and  for  members  of  congress,  the  voter  must  hand  in  both  his  tickets  at  one 
and  the  same  time,  and,  having  once  voted  for  state  officers,  and  been  recorded 
as  voting,  he  cannot  afterwards  come  forward  and  claim  the  right  to  vote  for 
representative  in  congress.  Draper  v.  Johnston,  Clarke,  Elec.  711.  The  opin- 
ion of  the  attorney  general,  which  was  referred  to  on  the  argument  of  this 
case,  does  not  relate  to  the  questions  herein  discussed.  In  that  opinion  the 
attorney  general  was  referring  to  the  general  election  law  of  the  state,  and 
the  special  provisions  of  the  consolidation  act  relating  to  the  conduct  of  elec- 
tions in  the  city  of  New  York  are  not  considered  or  alluded  to  by  him.  For 
these  reasons  I  am  of  the  opinion  that  this  motion  should  be  granted. 
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SiMHOns  9.  Martin  et  al. 

(Sxj^preme  Courts  Special  Term^  New  York  (JouiUy.    November  6, 1888.) 

Fbaubulent  C0XVETA.NOB&— What  Cowstitutb. 

A  debtor  conveved  property  to  defendant  to  hold  as  securlW  for  the  repaymenl 
of  oertain  liabilities  of  the  debtor  assumed  bv  defendant,  and  to  reconvey  to  the 
debtor  when  the  amount  of  such  liabilities  should  be  repaid  to  defendant;  two 
years  being  allowed  for  the  repayment.  No  actual  fraud  in  the  transaction  wm 
shown.  Heldj  that  the  oonveyanoe  was  not  invalid  as  against  the  debtor's  other 
creditors.^ 

Action  by  Isabella  F.  Simmons  aji:ainst  John  T.  Martin,  Latimer  £•  Jones, 
and  othei-s,  to  set  aside  a  conveyance  by  Jones  to  Martin  as  in  fraud  of  cred- 
itors. Jones,  bein^  largely  indebted  to  one  Benjamin  Ludington,  entered 
into  an  agreement  with  him  and  Martin,  by  which  th^  latter  agreed  to  pay 
885,000  to  Ludington,  then  due  from  Jones,  and  to  allow  Jones  two  years  in 
which  to  repay  the  amount.  Ludington  agreed  that  Jones  should  have  four, 
five,  and  six  years  in  which  to  pay  the  balance  of  the  indebtedness,  which 
was  not  yet  due,  amounting  to  ^300,000.  Jones  and  his  wife  then  conveyed 
to  Martin  propeity  worth  about  $80,000,  which  he  was  to  hold  as  security  for 
the  repayment  of  the  amount  of  the  debt  assumed  by  him,  and,  on  repay- 
ment of  the  same,  to  reconvey  it.  Plaintiff  was  a  creditor  to  the  amount  of 
814,704,  for  which  she  obtained  a  judgment  after  the  date  of  the  conyeyanoe, 
on  which  execution  was  returned  unsatisfied. 

Lawrknce,  J.  The  agreement  of  September  4,  1886,  which  the  plaintiff 
attacks  in  this  action,  does  not,  upon  its  face,  purport  to  be  a  general  assign- 
ment for  the  benefit  of  creditors.  It  is  rather  an  instrument  in  the  nature 
of  a  mortgage  or  pledge  by  which  specific  property  is  pledged  as  collateral  se- 
curity for  advances  to  be  made  by  the  pledgee  in  taking  op  certain  debts  of 
Jones.  Such  being  the  case,  I  am  of  the  opinion  (no  fraud,  in  fact,  having 
been  proven)  that  said  agreement  is  not  invalid  as  against  the  other  creditorB 
of  Jones.  In  other  words,  this  case  seems  to  me  to  fall  within  the  princi- 
ples asserted  in  the  cases  of  Leitch  v.  HoUister,  4  N.  Y.  211,  and  Dunham  v. 
Whitehead,  21  N.  Y.  131,  and  not  within  the  case  of  Barney  v.  Oriffin,  2 
K.  Y.  365,  and  subsequent  cases  in  which  that  case  has  been  followed.  For 
tliese  reasons  I  am  of  the  opinion  that  the  complaint  should  be  dismissed. 
Findings  will  be  settled  on  two  days'  notice. 


Ashley  p.  Kinnan. 
{Supreme  Cout%  Special  Termy  New  York  County.    October  30,  ISSS.) 

L  CJobpobations—Officebs—Compbnbation— Fixing  SaliAbt— Offioxs  TAioiro  Taxt 
IN  Meeti^^o. 

Where  an  officer  of  a  corporation  whose  duties  do  not  require  the  ezerdse  of  any 
special  knowledge,  ability,  or  attention  presides  at  a  meeting  of  Uie  trustees  in 
which  a  resolution  voting  him  a  salarv  is  passed,  though  he  testifies  that  he  did  not 
vote,  and  it  is  not  recorded  that  he  did,  no  dissent  appearingj-the  resolution  is  In- 
valid. 

S.  Same— Quantum  Meruit. 

The  only  testimony  that  the  services  were  of  any  value  being  that  of  the  officer 
himself,  he  cannot  be  held  to  be  entitled  to  the  salary  on  the  Quantum  meruiU 

Action  by  George  B.  Ashley,  receiver  of  the  Castner  Carbon  Company, 
against  Alexander  P.  W.  Kinnan,  a  former  director  and  officer  of  the  corpo- 
ration. 

>  An  insolvent  debtor  may  transfer  property  to  a  creditor  to  pay  a  debt  justly  due, 
and  such  transfer  is  not  void  as  to  other  creditors.  Bank  v.  Riddel,  ante^  8Sl.  See,  as 
to  when  conveyance  by  debtors  wiil  be  held  fraudulent,  Burhans  v.  Kelly,  aTite^  ITS, 
and  note;  Neal  v.  Foster,  36  Fed.  Rep.  ^9,  and  note;  Johnson  v.  Phillips,  ante,  432. 
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Charles  Blandf  for  plaintiff.    E.  /.  Meyers,  for  defendants 

Patterson,  J.  The  plaintiff  is  the  receiver  of  the  Castner  Carbon  Com- 
pany, appointed  in  proceedings  for  the  dissolution  of  that  company,  which 
was  a  corporation  organieed  under  the  general  manufacturing  law  of  New 
York,  and  was  dissolved  by  judicial  decree  in  December,  1885.  The  defend- 
ant, durii^  the  existence  of  the  corporation,  was  a  director  and  officer  thereof , 
and  the  receiver  now  seeks  a  recovery  against  him  on  two  causes  of  action: 
(1)  For  certain  moneys  which  the  defendant  received  as  salary  as  such  offi- 
cer; and  (2)  for  damages  for  alleged  waste  of  the  funds,  and  improvident 
management  of  the  affairs  of  the  corporation  by  thf  defendant  and  those  as- 
sociated with  him;  the  liability  being  claimed  to  be  several  as  well  as  joint, 
of  those  who  are  responsible  in  such  cases. 

It  is  unnecessary  to  consider  the  case  on  the  second  cause  of  action,  for  it 
must  be  and  is  virtually  conceded  that  the  evidence  f^ils  to  establish  any 
ttuch  willful  neglect  or  fraudulent  conduct  or  gross  maladministration,  on  the 
part  of  the  defendant,  of  the  financial  or  other  business  of  the  corporation,  as 
would  render  him  liable,  except  in  so  far  as  he  may  have  been  a  party  to  the 
granting  and  payment  of  salaries  to  the  secretary  and  general  manager.  As 
to  that  there  seems  to  have  been  no  impropriety  in  the  employment  of  a  sec- 
retary and  general  manager,  and  I  am  not  prepared  to  say  on  the  wliole  evi- 
dence that  their  services  were  not  valuable  and  beneficial  to  the  company, 
and,  indeed,  I  consider  as  matter  of  fact  that  theirs  were  the  only  services  of 
officers  of  such  a  character  as  to  justify  compensation.  The  general  manager 
was  necessarily  employed  in  the  oversight  of  the  construction  of  the  werks, 
and  as  he  was  the  inventor  of  the  process  to  be  used  by  the  company,  he  was 
the  proper  person  for  the  position.  The  nature  of  the  services  of  a  secretary 
of  such  a  corporation  is  well  understood,  and  in  the  case  of  this  company  he 
not  only  kept  the  minutes  and  records,  but  was  also  the  book-keeper  and  treas- 
urer. Whether  or  not  in  a  suit  brought  against  them  their  respective  con- 
tracts, bsised  upon  the  resolution  fixing  their  salaries,  would  be  maintained  in 
view  of  the  fact  that  they  voted  at  the  trustees'  meeting  for  such  resolution, 
is  not  the  question  arising  in  this  second  cause  of  action  against  the  defend- 
ant. The  gist  of  that  cause  of  action  is  waste  of  the  corporate  moneys  by  tiie 
defendant,  and  it  was  not  waste  to  pay  for  such  services  as  those  officers  were 
employed  to  render. 

But,  as  to  the  first  cause  of  action,  I  think  the  plaintiff  is  entitled  ^>o  re- 
cover the  amounts  Kinnan  drew  as  s^Uary  as  vice-president  prior  to  Mr.  Os- 
trander^s  death,  and  as  president  when  he  succeeded  that  gentleman  in  the 
presidency  of  the  company,  and  until  the  resolution  of  the  trustees  went  into 
effect  by  which  the  payment  of  salaries  was  stopped,  on  the  31st  of  July,  1884. 
I  do  not  place  this  decision  precisely  on  the  grounds  urged  by  the  plaintiff,  for 
I  am  of  the  opinion  that  the  trustees  had  the  power  under  the  by-laws  to  pro- 
vide salaries  for  officers,  and  that  such  by-laws  were  operative.  The  trustees, 
who  met  together,  and  fixed  the  salaries,  were  for  the  first  year  those  named 
in  the  certificate  of  incorporation,  and  were  for  the  second  year  duly  elected, 
and  the  by-laws,  if  irregularly  adopted  at  first,  were  subsequently  recognized 
and  regarded  as  being  tlK>se  under  which  the  affairs  of  the  company  were  con- 
ducted. But  the  amounts  the  defendant  was  to  be  paid  as  salary  were  fixed, 
and  the  contracts  between  the  corporation  and  himself  to  pay  the  compensa- 
tion were  entered  into  at  meetings- at  which  he  was  present,  and  at  which  he 
took  an  active  part.  He  says  he  did  not  vote  on  the  question  of  his  own  sal- 
ary. It  is  not  recorded  in  the  minutes  how  each  trustee  voted  on  that  subject, 
but  it  does  not  appear  that  there  was  any  dissent.  He  presided  at  the  meetings 
when  his  salary  as  vice-president  and  (subse^juentiy)  president  was  fixed,  and 
he  must  have  put  to  vote  on  each  occasion  the  resolution  by  which  it  was  so 
fixed.     He  was  thus  directly  connected  with  the  passage  of  the  resolutions  by 
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which  the  moneys  of  the  company  were  voted  to  him,  its  agent,  and  it  is  impos> 
Bible  to  say  what  influence  be  may  have  had  or  exerted  to  bring  about  this  re- 
sult. 

It  is  undoubtedly  true  that  in  most  of  the  cases  in  which  courts  have  set 
aside  contracts  of  the  character  involved  here,  and  made  by  directors  with 
their  corporations,  the  ground  of  judicial  interference  has  been  that  the  di- 
rector voted  upon  the  subject  of  the  contract  made  with  himself,  and  that  it 
has  been  held  that  if  there  were  a  quorum  present  without  the  interested  di- 
rector,  and  he  abstained  from  voting  or  taking  part,  the  conianct  might  be 
upheld.    Under  such  circumstances  there  are  other  agents  acting  exclusively 
for  the  corporatio!0^  and  the  interested  party  has  neither  voice  nor  influence 
in  bringing  about  the  result.    But  here  the  circumstances  surrounding  the 
passage  of  the  resolution  by  which  a  salary  was  to  be  paid  to  the  defendant, 
whatever  office  he  held,  (it  was  detached  from  the  vice-presidency  when  he  left 
that  position,  and  whs  voted  to  him  as  president  immediately  he  was  selected 
to  flll  that  office,)  indicate  that  his  interests  were  to  be  subserved,  rather  than 
those  of  the  corporation ;  for  there  was  no  business  to  be  done  by  him  either  as 
vice-president  or  president  which  demanded  the  devotion  of  time  or  the  applica- 
tion of  special  knowledge,  ability,  or  attention  to  the  corporate  affairs  on  his 
part.   The  technical  and  special  knowledge  was  that  of  the  general  manager,  and 
the  clerical  and  office  work  was  within  the  duty  of  the  secretary.    The  company 
had  neither  a  factory  nor  business  to  be  transacted  beyond  making  a  few  con- 
tracts for  buildings  and  machinery  during  nearly  all  the  time  defendant  drew 
his  salary.    I  think,  under  the  facts  of  this  case,  It  should  be  held  that  the 
resofutions  by  which  the  defendant  was  voted  a  salary  were  invalid,  and  were 
passed  under  sucli  circumstances  as  require  the  court  so  to  declare  at  the  suit 
of  one  entitled  to  disaffirm  them.     The  general  principle  which  governs  in 
such  cases  is  that  referred  to  by  the  supreme  court  of  the  United  States  in 
Oil  Co.  V.  Marhury,  91  U.  S.  587:   "That  a  director  of  a  joint-stock  corpora- 
tion occupies  one  of  those  fiduciary  relations  where  his  dealings  with  the  sub- 
ject-matter of  his  trust  or  agency,  and  with  the  beneficiary  or  party  whose  in- 
terest is  confided  to  his  care,  is  viewed  with  jealousy  by  the  courts,  and  may 
be  set  aside  on  slight  grounds,  is  a  doctrine  founded  on  the  soundest  morality, 
and  which  has  received  the  clearest  recognition  in  this  court  and  in  others;" 
citing  the  authorities.    But  it  is  claimed  that,  even  if  the  contract  under  the 
resolutions  to  pay  the  defendant  a  fixed  salary  for  his  services  must  be  set 
aside?  the  defendant  would  be  entitled  to  recover  on  a  quantum  meruit  for 
services  rendered  as  an  officer  of  the  corporation,  (Oopeland  v.  Mant^facUir- 
ing  Co.,  47  Hun,  287,)  and  that,  as  there  is  testimony  to  the  effect  that  those 
services  were  worth  the  same  sum  as  that  provided  for  in  the  resolutions,  the 
plaintiff  cannot  recover  anything.    I  find  nothing  in  the  testimony  other  than 
the  defendant's  own  statement,  which  justifies  the  conclusion  that  his  serv- 
ices as  an  officer,  apart  from  those  he  was  bound  to  render  gratuitously  as  a 
director,  were  of  any  special  value.    He  swears  they  were  worth  1^2,500  a  year, 
but  the  court  is  not  bound  to  accept  the  statement  of  an  interested  party,  un- 
supported by  any  other  testimony,  and  opposed,  as  it  is  here,  to  the  probabili- 
ties of  the  case,  {Blwood  v.  Telegraph  Co,,  45  N.  Y.  549;  Oildersleeoe  v.  Lca^ 
don,  73  N.  Y.  609;  Railroad  Co.  v.  Strong,  Ih  N.  Y:  591;  McNultyy.  Hurd^ 
86  N.  Y.  547;)  and  I  must  decline  in  this  case  to  be  guided  by  the  estimate 
of  value  which  the  defendant  puts  upon  such  inconsiderable  services  as  he 
enumerates  on  his  cross-examination.    The  plaintiff  is  entitled  to  judgment 
on  the  first  cause  of  action,  with  costs. 


Digitized  by  VjOOQIC 


Sup.  Ct]  BBESLU^  V.  <iUINN.  577 


McViCKEii  V.  Campanini. 

(Supreme  Cwm%  Special  Term,  New  York  Coun;tfy,    November  13, 1888.) 
Attachment— Affidavit— By  Aobnt— Scfficienot. 

An  affidavit  for  attachment,  made  by  a  son  of  plaintiff,  which  states  that  plain* 
tiif  is  absent  from  the  state,  and  that  he  is  entitled  to  recover  a  certain  sum  for 
breach  of  contract,  but  which  does  not  show  that  the  affiant,  as  agent  or  other- 
wise^, personally  conducted  the  business  out  of  which  the  claim  arises,  nor  disclose 
any  circumstance  tending  to  show  that  he  had  any  knowledge  enablinfi^  him  to  state 
the  facts  in  the  affidavit  alleged  positively  and  of  his  own  knowledge,  is  insufficient 
to  authorize  the  issuance  of  the  writ. 

At  chambers.    Motion  to  vacate  attachment. 

Action  by  John  H.  McVicker  against  Italo  Campanini,  for  breach  of  con- 
tract to  lease  McVicker's  Tiieater,  Chicago.  An  Httaciiraent  issued  on  the 
affidavit  of  plaintiff's  son,  and  defendant  now  moves  to  vaciite  it. 

Lawiience,  J.  This  motion  is  made  to  vacate  an  attachment  on  the  pa- 
pers on  which  it  was  granted.  The  affldavit  is  made  by  a  son  of  the  plain- 
tiff, who  states  at  the  outset  of  his  affidavit  that  he  is  acquainted  wilh,  and 
has  knowledge  of,  the  facts  hereinafter  set  forth.  He  then  proceeds  to  state 
that  his  fattier  is  at  present  in  Chicago,  from  whom  deponent  has  received 
instructions  to  commence  and  prosecute  this  action,  which  has  been  com- 
menced by  the  issuing  of  a  summons  herein.  Then,  after  stating  the  nature 
of  the  action,  and  the  amount  of  tlie  alleged  indebtedness,  the  affiant  states 
that  the  plaintiff  is  entitled  to  recover  the  sum  of  82.800,  over  and  above  all 
counter-claims  known  to  him  or  the  deponent.  It  is  quite  clear  from  the 
facts  stated  in  the  affidavit  that  the  affiant  is  acting  as  the  agent  or  attorney 
ill  fact  of  his  father,  who  is  a  non-resident,  and  absent  from  the  city.  It  has 
been  determined  that  when  the  affidavit  upon  which  an  attachment  is  granted 
is  made  by  an  agent,  the  knowledge  of  that  agent  in  reference  to  the  exist- 
ence or  non-existence  of  counter-claims  must  necessarily  rest  upon  informa- 
tion, unless  he  has  such  relation  to  the  business  of  his  principal  as  to  justify 
the  inference  of  his  knowledge,  and  that  such  is  the  presumption  until  some- 
thing appears  to  qualify  him  to  make  his  statement  proof  of  or  upon  the  fiict 
for  the  consideration  of  the  judge  to  whom  the  application  is  made.  Buhl  v» 
BcUl,  41  Hun,  65,  and  cases  cited.  It  has  also  been  held  that  when  the  rela- 
tion of  the  agent  making  the  affidavit  appears  to  have  been  such  as  to  enable 
him  to  have  the  requisite  knowledge  to  state  a  fact,  his  affirmation  of  it  may 
be  taken  as  proof  upon  which  the  officer  granting  the  warrant  of  attachment 
may  judicially  act,  and  it  will  support  it.  Id.;  Qriblon  v.  Back^  35  Hun» 
541;  Cribben  v.  Schillinger,  30  Hnn,  248.  In  this  case  the  affidavit  under 
consideration  does  not  show  that  the  son  of  the  plaintiff,  as  agent  or  other- 
wise, personally  conducted  the  business  or  transaction  out  of  which  the  al- 
leged indebtedness  arose;  nor  is  any  circumstance  disclosed  which  tends  to 
show  that  he  had  the  requisite  knowledge  to  enable  him  to  state  the  facts  In 
the  affidavit  alleged  positively  and  of  his  own  knowledge.  The  mere  fact, 
tJien,  that  the  affiant  does  state  that  the  amount  alleged  to  be  due  is  due 
over  and  above  all  counter-claims  known  to  the  plaintiff  positively,  without 
showing  that,  as  agent  or  son,  from  his  connection  with  the  transaction,  he 
was  enabled  to  make  such  positive  averment,  is  not  sufficient  under  the  de- 
cisions above  referred  to.  I  must  therefore  hold  that  this  motion  must  be 
granted,  with  costs. 

Breslin  v.  QUINN. 
{Suvreme  Cofwrt,  Special  Term,  New  York  County.    September  4, 1888.) 

OFFICE  AND  Officer— Action  to  Determine  Title— Injunction. 

Where  the  title  to  an  office  is  involved,  equity  will  not  restrain  the  inoombent 
from  exercising  the  duties  of  such  office. 
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At  chambers.  On  motion  of  plaintiff,  Breslin.  for  an  injunction  pendente 
lite  to  restrain  the  defendant,  Quinn,  from  exercising  the  duties  of  the  office 
of  master  workman  of  district  assembly  No.  49  of  the  order  of  Knights  of 
Labor  of  America. 

Adolph  L.  Sanger  and  Henry  W.  linger,  for  plaintiff.  Roger  A.  Pryot^ 
for  defendant. 

O'Brien, •J.  A  temporary  injunction  will  not  be  granted  where  the  equi- 
ties of  the  complaint  are  denied,  and  where,  upon  the  law  and  facts,  there  is 
serious  doubt  as  to  plaintiff's  ultimate  success  in  the  action.  The  judgment 
prayed  for  is  injunctive  relief  to  restrain  defendnnt  from  exercising  the  office 
of  master  workman,  and  compelling  him  by  mandatory  injunction  to  deliver 
over  property  belonging  to  the  association  which  came  into  his  hands  after 
his  election,  and  wtiich  it  is  claimed  he  should  be  compelled  to  surrender 
after  being  removed.  The  defendant  claims  title  to  the  office  of  master  work- 
man, and  questions  the  validity  of  the  proceedings  leading  up  to  his  removal. 
The  plaintiff  seeks  the  injunction  upon  the  ground  that  defendant  has  no 
title  to  the  office.  It  is  evident,  therefore,  that  the  determination  of  the  con- 
troverted title  to  the  office  is  involved  directly  or  indirectly  in  the  question  of 
the  right  to  the  injunction.  Ko  authority  is  cited  by  plaintiff,  and,  to  say  the 
least,  it  is  doubtful  if  a  court  of  equity  has  jurisdiction  to  try  and  detormine 
title  to  office,  either  directly  or  indirectly,  or  incidentally  to  grant  an  injunc- 
tion in  aid  and  execution  of  such  trial  and  determination.  Although  a  qw^ 
wan'anto  is  the  usual  remedy  to  try  title  to  office,  it  may  be  true  that  such  a 
remedy  is  not  available  to  try  the  title  to  office  in  a  voluntary  unincorporated 
association,  such  a  proceeding  being  seemingly  limited  to  cases  enumerated 
in  section  1948  of  the  Code.  However  deficient  the  law  may  be,'  upon  the  hy- 
pothesis that  defendant  was  rightly  removed,  and  that  the  decision  of  the  as- 
sociation tribunal  is  final  and  conclusive  here,  still  it  is  conceded  by  the  com- 
plaint that  defendant  is  in  possession,  exercising  the  functions  and  powers  of 
the  office,  and  it  is  doubtful  if  equity  can,  even  though  defendant  be  in  the 
wrong,  enjoin  him  from  the  exercise  of  such  functions.  A  similar  doubt  ex- 
ists in  my  mind  as  to  whether  a  court  of  equity  can  grant  the  other  relief 
asked  for,  namely,  a  mandatory  injunction  compelling  defendant  to  deliver 
certain  books  and  personal  property.  It  may  be  that  upon  the  trial,  when 
all  the  fiicts  are  presented  more  fully  than  can  be  done  on  affidavits,  and  upon 
a  showing  that  the  law  is  deficient  in  supplying  a  remedy,  that  some  equita- 
ble principle  or  precedent  can  be  invoked  to  warrant  the  interference  of  a 
court  of  equity.  But  upon  the  facts  presented  by  the  affidavits  upon  the  law 
and  authorities,  I  am  of  opinion  that  a  preliminary  injunction  should  not  be 
granted.    The  motion  is  therefore  denied,  with  costs  to  abide  the  event. 


Linn  tj.  Linn. 
{Supreme  Court,  Special  Terrn^  New  York  County.    Novembep  10, 1SS8.} 

DiYORCB— Motion  to  Set  Aside  Dbcreb^Rbfbrbmcb  for  Further  Proof. 

A  reference  will  be  ordered  to  take  further  proof,  on  an  appLlcation  to  set  asbua* 
decree  of  divorce,  after  a  lapse  of  nine  years,  the  plaintiff  having  since  remarried, 
where  defendant's  papers  make  out  a  case  to  explain  the  delay,  and  to  show  that 
the  process  was  never  served  on  her,  and  that  she  was  in  Eurone  at  the  time  she 
was  alleged  to  have  committed  the  adultery  with  a  Philadelphia  dentist,  and  plain- 
tiff's papers  in  answer  are  not  full ;  no  explanation  beinff  given  of  the  absence  of 
affidavits  by  the  witnesses  on  the  trial,  nor  anything  to  show  the  eif orts  to  find  the 
person  alleged  to  have  served  the  summons,  and  who  at  the  time  of  the  servioe  is 
stated  to  have  lived  on  the  same  street  with  plaintiff. 

At  chambers.    On  motion  to  set  aside  decree. 

Motion  to  set  aside  a  decree  of  absolute  divorce,  obtained  on  the  ground  of 
adultery,  by  Samuel  H.  Linn  against  Amelia  C.  Linn.    In  1877  the  phiintiff 
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left  his  wife,  and  has  since,  as  he  says,  resided  in  Xew  York,  Philadelphia, 
and  Europe.  When  the  action  was  brought  he  resided  at  Yonkers,  and  the 
papers  are  alleged  to  have  been  served  on  the  defendant  by  John  H.  Walker, 
who,  the  plaintiff  avers,  resided  on  the  same  street  in  Yonkers.  The  defend- 
ant avers  that  the  papers  were  never  served  on  her;  that  at  the  time  of  the 
alleged  adultery  with  a  Philadelphia  dentist  she  was  in  Europe;  and  that  she 
was  not  able  to  serve  the  motion  papers  on  plaintiff  till  September,  1888.  The 
decree  was  obtained  in  1879,  and  plaintiff  has  since  remarried. 
David  McClure,  for  plaintiff.    Sidney  Wiliiams,  for  defendant. 

Barrett,  J.  The  court  should  be  reluctant  to  interfere  with  a  decree 
which  has  existed  for  so  long  a  time  as  the  present,  and  upon  the  faith  of 
which  an  innocent  woman  has  become  wife  and  mother.  If,  however,  the 
process  was  never  served  upon  the  defendant,  the  court  did  not  acquire  juris- 
diction, and  the  decree  is  void.  So,  too,  if  the  decree  was  obtained  by  false 
testimony  given  at  the  plaintiff's  instigation,  and  with  knowledge  of  its  fal- 
aity, — if,  in  other  words,  the  entire  proceedings  were  a  fraud  upon  justice, — 
this  defendant  should  not  remain  under  the  ban.  Of  course  the  case  must  be 
clear  and  irrefragable,  tiie  explanation  of  tlie  delay  perfect,  and  the  conclu- 
sion irresistible,  before  the  court  would  be  justified  or  would  ever  think  of 
disturbing  the  existing  condition  of  things.  I  must  confess  that  the  defend- 
ant makes  out  an  unusually  strong  case;  and  if  the  witnesses  are  credible, 
and  not  shown  to  have  erred  as  to  dates,  if  supported  by  papers,  data^  or 
events,  the  plaintiff  has  a  difficult  application  to  answer.  But  the  witnesses 
must  appear,  and  submit  to  cross-examination.  I  might  have  denied  this 
motion  if  ttie  plain  tiff*  8  papers  had  been  fuller  and  less  reticent.  It  is  strange 
that  not  a  word  is  spoken  by  the  witnesses  Davis  and  Munsell,  nor  is  any 
pi*oof  given  as  to  why  they  have  not  come  forward. 

It  is  strange,  too,  that  nolhing  can  be  ascertained  as  to  Walker's  where- 
abouts, and  that  the  details  of  the  efforts  to  trace  him  have  not  been  given. 
The  plaintiff  Itimself  might  have  told  us  something  more  than  that.  Upon 
investigation  he  found  that  he  had  sufficient  grounds  for  applying  for  an  ab- 
solute divorce.  If  the  defendant  was  really  in  this  country'in  the  summer 
of  1879,  there  surely  must  have  been  some  attainable  evidence  of  that  fact,— 
something  better  than  her  admission  to  the  plaintiff's  brother  in  Paris  upon 
the  other  hand,  it  is  strange  that  Dr.  Bings'  affidavit  has  not  been  produced, 
nor  the  failure  to  do  so  accounted  for.  There  are  many  other  circumstances 
'Which  migiit  be  adverted  to,  but  enough  has  been  suggested  to  indicate  why 
I  am  not  satisfied  with  the  facts  before  me  on  these  affidavits,  and  why  I  feel 
unwilling  either  to  grant  or  deny  the  motion  upon  the  papers  as  they  stand. 
1  shall  order  a  reference  to  take  further  proof,  and  shall  require  the  parties 
and  their  witnesses  to  appear  and  submit  to  examination  and  cross-examina- 
tion, and  shall  authorize  the  referee  to  take  further  proof;  that  is,  to  examine 
other  witnesses  l)esides  the  present  affiants,  if  the  parties  choose  to  or  can 
produce  them.  Some  proper  provision  can  be  made  as  to  foreign  witnesses 
who  may  decline  or  be  unable  to  come  here,  and  the  referee  can  report,  with 
his  opinion.  Let  the  order  be  settled  on  two  days' -  notice,  and  the  referee 
can  then  be  selected. 


Putnam  v.  Mathewson  et  al. 
(Supreme  Court,  Oetieral  Term,  Fifth  Depdrtment.    October  19, 1888.) 

Chattbl  Mobtoages— RblbasB'— Trovbk  and  Coitvebsion. 

Plaintiff  purchased  mortgaged  property,  the  seller  agreeing  to  procure  the  dis- 
charge of  the  mortgage,  whloh  secured  a  note  on  which  one  of  the  defendants  was 
surety.  The  seller  then  sold  property  received  from  plaintlif  to  this  defendant,  who 
agreed  to  secure  the  discharge  of  the  mortgage.  This  defendant  called  on  the  mort- 
gagee to  arrange  the  substitution  of  other  security  for  the  mortgage,  and  left  with 
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him  the  note  of  a  third  person,  and  afterwards  told  plaintiff  that  the  mortgage  wa» 
released.  The  mortgagee  stated  that  he  had  agreed  to  discharge  the  mortgage,  and 
would  have  done  so  at  the  time  of  the  interview  if  it  had  not  been  Sunday.  After- 
wards, defendant  haying  transferred  bis  property  to  a  third  person,  without  con- 
sideration, the  mortgage  was  assigned  to  his  son,  the  other  defendant,  who  Imew 
all  the  facts,  and  the  property  was  sold  thereunder.  Held,  that  defendants  wars 
liable  for  oonversion. 

2.  Same— Evidence— Conversations. 

Plaintiff  having  introduced  evidence  that  defendant  had  said  to  him  that  he  bad 
agreed  to  pay  the  note  and  take  up  the  mortgage,  and  had  also  said  that  the  mort> 
ffagee  had  agreed  to  discharge  the  mortgage  to  plaintiff,  and  that  plaintiff  had  told 
defendant  that  the  mortgagee  had  stated  to  him  the  same  things,  defendant  had 
a  right  to  show  the  conversation  between  himself  and  the  mortgagee  relative  ta 
the  note  and  mortgage. 

8.  Same— Evidence— SuppfCiENCT. 

Though  some  of  the  allegations  of  the  complaint  were  unproved,  there  was  not  a 
failure  of  proof  under  Code  Civil  Proc.  N.  Y.  $  541,  providing  that  where  the  allega- 
tion is  unproved,  not  in  some  particulars  only,  but  in  its  entire  scope  and  mean- 
ing, there  Is  a  failure  of  proof. 

Appeal  from  judgment  on  report  of  referee. 

The  action  was  brought  by  liichard  Putnam  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  wrongful  seizure,  sale,  and  conversion  by  the 
defendants  to  their  own  use  of  certain  pei-sonal  property  belonging  to  him. 
And  it  appears  that  on  October  16,  1878,  Coiydon  Putnam  conveyed  to  the 
plaintiff  a  farm,  and  sold  and  delivered  to  him  the  property  in  question,  for 
the  purchase  price  of  $6,855»  of  which  the  plaintiff  tlien  paid  him  S2,250,  by 
conveyance  to  Corydon  of  afarra;  assumed  the  payment  of  a  S2,6(H)  mortgage  on 
the  first-mentioned  farm,  and  agreed  to  pay  the  balance  by  paying  certain  debts 
of  Corydon  to  that  amount;  that  there  then  was  a  chattel  mortgage  held  by 
George  Hood  upon  the  property  in  question,  to  secure  the  payment  of  a  promis- 
sory note  of  $500  which  had  been  made  in  September  previous  by  Corydon,  and 
signed  by  the  defendant  Daniel  Mathewson  as  his  surety,  due  one  year  from 
its  date;  that  Corydon  agreed  to  have  the  pei*sonaI  property  released  from  ttie 
mortgage;  that  on  October  17,  1878,  he  conveyed  to  Daniel  Mathewson  the 
farm  which  had  been  conveyed  to  him  by  the  plaintiff;  and  that  at  that  time 
he  was  owing  debts  other  than  those  provided  for  on  the  sale  to  the  plaintiff^ 
amounting  to  upwards  of  $2,000,  on  which  the  defendant  Daniel  Mathewson 
was  his  surety.  And  the  referee  found  that  in  consideration  of  such  convey- 
ance to  him  the  latter  undertook  to  pay  such  outstanding  indebtedness,  which 
included  the  Rood  note,  and  to  immediately  procure  the  release  of  the  prop- 
erty in  question  from  such  chattel  mortgage;  that  Daniel  Mathewsou  did  fur- 
nish to  Hood  additional  security  for  the  payment  of  a  portion  of  the  amount 
of  the  note,  and  pron^lsed  to  give  him  further  satisfactory  security  for  the  pay- 
ment, or  pay  it,  and  in  consideration  thereof  Hood  agreed  that  he  would  at 
once  release  the  property  from  the  mortgage;  timt  for  the  purpose  of  defeat- 
ing the  consummation  of  such  agreement,  and  to  injure  the  plaintiff,  the  de- 
fendants and  one  Elijah  Mathewson  conspired  together  to  make  use  of  the 
chattel  mortgage  to  take  and  sell  the  property  in  question;  that  in  aid  of  such 
purpose  Daniel  Mathewson  conveyed  and  transferred  his  property,  including 
the  farm  so  conveyed  to  him,  to  Elijah  Mathewson,  and  an  assignment  of  the 
chattel  mortgage  was  obtained  from  Hood  to  the  deiendant  Alphonso  Mathew- 
son; and  that  afterwards,  and  before  its  maturity,  the  property  was  taken  and 
sold  pursuant  to  the  mortgage.  As  conclusions  of  law,  the  referee  deter- 
mined that  the  lien  of  the  chattel  mortgage  was  terminated  by  force  of  the 
agreement  between  Hood  and  Daniel  Mathewson  to  release  it,  or  became  in- 
effectual when  the  assignment  of  it  was  taken  by  the  defendant  from  Rood; 
that  the  mortgage  was  not  effectual  in  the  hands  of  Alphonso  Mathewson,  as 
assignee,  to  afford  any  right  to  take  and  sell  the  property;  and  that  the  defend- 
ants were  chargeable  for  conversion  of  the  property  in  so  taking  and  selling 
it»  and  directed  judgment  for  the  plaintiff  for  the  value  of  the  property. 
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ArguHl  before  Barker,  P.  J.,  and  Haioht,  Bradley,  and  Dwight,  JJ. 
John  G.  Retrord,  for  appellant  Alphonso  Mathewson.    O.  Bdsan,  for  appel- 
hmt  Daniel  Mathewson.    At  orris  i&  Lambert,  for  respondent. 

Bradley,  J.,  {after  stating  the  facta  as  above,)  The  cause  of  the  plain- 
tiff's complaint  was  the  taking  and  selling  the  property.  This  the  defend- 
ant  Alphonso  Mathewson  assumed  to  do  by  virtue  of  the  chattel  mortgage 
made  by  Corydon  Putnam  to  George  Rood,  of  which  such  defendant  was  as- 
signee. The  mortgage,  when  made,  was  valid  security  for  the  payment  of 
the  note  of  the  mortgagor,  and  it  remained  so  at  the  time  of  the  purchase  Df 
the  property  by  the  plaintiff  of  Corydon,  who  undertook  to  perfect  the  plain- 
tiff's title  by  procuring  the  release  of  the  property  from  the  mortgage.  The 
burden  of  proof  was  upon  the  plaintiff  to  show  that  the  mortgage,  at  the  time 
Alphonso  took  the  assignment  of  it,  had  ceased  to  l>e  effectual,  or  tlien,  or 
thereafter,  became  ineffectual  as  a  charge  upon  the  property.  There  was  a 
conflict  of  evidence  in  respect  to  some  of  the  material  facts  involved  in  the 
issues,  and  the  referee  adopted  as  true  that  on  the  pail;  of  the  plaintiff,  and 
the  most  favorable  to  him.  The  measure  of  credibility  of  the  witnesses, 
whose  evidence  is  in  condict,  will,  for  the  purposes  of  this  review,  be  deemed 
disposed  of  by  the  referee.  The  note  secured  by  the  mortgage  was  signed  by 
deiendant  Daniel  Mathewson  as  surety  for  O^rydon,  the  other  maker  and 
mortgagor,  and  the  evidence  suppoi-ts  the  finding  of  the  referee  that,  shortly 
after  the  purchase  of  the  pn)perty  by  the  plaintiff,  the  defendant  Daniel 
Mathewson  took  conveyance  of  a  farm  from  Corydon  Putnam,  and,  as  the 
con^iderHtion  for  it,  undertook  to  pay  certain  debts  of  his  grantor^  including 
that  secured  by  the  mortgage  upon  the  property  in  question,  and  to  procure 
the  release  of  that  property  from  the  mortgage.  By  this  arrangement,  that 
defendant,  as  between  him  and  his  grantor,  assumed  the  relation  of  principal 
debtor  in  respect  to  the  note  secured  by  the  mortgage.  He  thereupon  called 
upon  Rood,  the  holder  of  the  mortgage,  and  endeavored  to  make  arrangement 
for  the  substitution  of  other  security  for  the  payment  of  the  debt,  and  thus 
cause  the  release  of  the  property  from  the  mortgage.  He  then  left  with  Bood 
the  promissoi7  note  of  a  third  party  for  0150.  The  referee  found  that  such 
oote  was  delivered  to  him  as  further  security  for  the  payment  of  the  mort- 
gage debt,  and  that  in  consideration  of  that,  and  the  promise  made  by  Daniel 
Mathewson  of  further  security  to  be  furnished,  or  of  payment  in  cash  to  him. 
Hood  then  agreed  with  that  defendant  to  at  once  release  the  property  from 
the  mortgage.  This  finding  of  the  referee  is  challenged  by  the  defendants* 
counsel.  The  plaintiff  says  that  the  defendant  Daniel  Mathewson  told  him 
thai  he  had  made  arrangement  with  Bood,  and  that  the  hitter  had  agreed  to 
discharge  the  mortgage;  that  the  plaintiff,  having  seen  Bood,  shortly  after 
met  that  defendant,  and  related  to  him  the  conversation  had  with  Bood  on 
the  subject,  in  which  the  latter  said  he  had  agreed  with  defendant  Daniel 
Mathewson  to  discharge  the  mortgage,  and  would  have  done  so  at  the  time 
of  the  interview  it  it  had  not  been  Sunday.  The  evidence  of  these  conversa- 
tions with  Daniel  Mathewson  was  then  competent  as  against  him  only,  and 
did  not  affect  the  other  defendant.  And  as  to  him  there  was  no  direct  evi- 
dence of  an  agreement  of  Bood  to  discharge  the  mortgage.  There  are,  how- 
ever, circumstances  appearing  in  the  evidence,  and  inferences  derivable  from 
it,  tending  somewhat  in  that  direction,  and  to  warrant  the  conclusion  of  the 
referee  that  the  defendants  confederated  together  to  make  the  mortgage  effect- 
ual as  a  means  of  taking  and  selling  the  propeity  covered  by  it.  While  Bood, 
t>7  his  testimony,  denied  that  he  took  the  note  of  the  third  person  as  security 
for  the  mortgage  debt,  said  he  received  it  for  collection,  and  denied  making 
any  agreement  to  discharge  the  mortgage,  he  admitted  that,  before  making 
the  assignment  of  it  to  the  defendant  Alphonso  Mathewson,  he  said  in  the 
presence  of  the  latter  that  he  saw  the  plaintiff  the  previous  Sunday,  and 
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would  have  then  discharged  the  mortgage  if  it  had  not  been  Sunday.  The 
evidence  also  tends  to  prove  that  Bood  treated  the  mortgage,  or  bis  action  in 
reference  to  it,  so  much  subject  to  the  control  or  direction  of  Daniel  Mathew* 
son,  that  he  declined  without  his  consent  to  make  assignment  of  it  to  Al- 
pbonso;  and  he  saw  the  defendants  togetlier  and  such  consent  w&s  given  be- 
fore it  was  made.  Before  this  was  done,  Daniel  Mathewson  had  conveyed 
and  transferred  substantially  all  his  property  to  his  son  Elijah*  who  partici- 
pated with  Alplionso,  who  was  also  a  son  of  Daniel,  in  obtaining  the  assign- 
ment of  the  mortgage,  and  joined  with  him  in  a  note  to  Rood  in  payment  for 
it  and  the  mortgage  debt.  The  finding  of  the  referee  was  warranted  that 
Alphonso  was  advised,  at  the  time  he  took  the  assignment,  of  the  cireo in- 
stances relating  to  the  transaction  between  Coryden  and  the  father,  (Daniel,) 
by  which  the  latter  had  undertaken  to  discharge  the  mortgage;  and  in  his 
presence,  before  the  assignment  was  made,  Elijah  stated  to  Hood  that  his  father 
hud  directed  him  to  obtain  the  note  before  mentioned,  which  had  been  deliv- 
ered by  him  to  liood,  and  to  forbid  the  discharge  by  the  latter  of  the  mort- 
gage. Although  the  question  whether  the  finding  before  referred  to  of  an 
effectual  agreement  on  the  part  of  Rood  to  discharge  the  mortgage  is  a  close 
one,  we  are  inclined  to  think  that  the  evidence,  in  view  of  all  the  circom* 
stances,  permitted  the  inference  that  such  an  agreement  was  in  fact  made  by 
Daniel  Mathewson  with  Kood,  which  inured  to  the  benefit  of  the  plaintiff. 
When  he  took  the  assignment  of  the  mortgage,  Alphonso,  for  some  reason^ 
apprehended  difiiculty  with  the  plaintiff  if  he  undertook  to  enforce  it  against 
the  property.  It  is  sometimes  difficult  to  represent  directly  by  evidence  Uie 
purposes  of  peraons  who  may  have  united  to  accomplish  an  object  prejudicial 
to  another.  The  motives  by  which  they  are  actuated  must  usually  be  derived 
from  the  circumstances  leading  to  and  attending  the  transaction,  and  be  con- 
sidered in  view  of  the  consequences  sought  to  be  produced  by  it;  and  neces- 
sarily rest  much  in  inferences  derivable  from  the  evidence.  When  Daniel 
Mathewson  took  from  Corydon  Putnam  the  conveyance  of  his  property,  and» 
as  consideration  for  it,  assumed  the  payment  of  certain  debts  of  his  grantor* 
including  that  secured  by  the  mortgage,  and  undertook  to  procure  a  release 
of  the  property  covered  by  it  from  its  lien,  his  relation  to  the  debt  became 
such  that  he  could  not  make  the  mortgage  available  for  his  benefit;  but  his 
duty  to  all  concerned  was  to  defeat  its  operation  as  a  hen  upon  or  transfer  of 
the  property  covered  by  it.  Assuming  tliat  there  was  no  agreement  which 
afforded  to  the  plaintiff  the  right  to  a  discharge  of  the  mortgage,  the  right  of 
Alphonso  to  take  in  his  own  right  an  assignment  of  tiie  mortgage,  and  en- 
force it  against  the  property,  could  not  be  questioned ;  and  having  doneso* 
his  motive  would  not  legitimately  be  the  subject  of  inquiry,  because  it  would 
be  the  exercise  of  his  legal  right.  Morris  v.  Tuthilh  72  N.  Y.  575.  But  the 
referee  has  found  that  the  defendants  and  Elijah  Mathewson  conspired  to» 
gether  to  injure  the  plaintiff  by  causing  the  violation  of  such  undertakin|p 
and  duty  assumed  by  the  defendant  Daniel,  and  by  causing  the  property  ta 
be  sold  upon  the  mortgage;  and  that  in  furtherance  of  such  joint  purpose 
the  latter  conveyed  and  transferred  his  property  to  Elijah,  without  consider- 
ation, thus  placing  himself  apparently  in  the  condition  of  insolvency;  and 
the  assignment  of  the  mortgage  was,  by  his  consent  and  advice,  made  to  the 
other  defendant.  The  evidence  tends  to  suppoil  these  findings.  While  the 
assignment  was  taken  by  Alphonso,  there  was  no  apparent  beneficial  purpose 
of  his  paying  the  full  amount  of  the  claim  for  it,  other  than  to  make  the 
mortgage  available  for  the  benefit  of  his  father,  who  was  primarily  liable  te 
pay  it.  The  conveyance  made  by  the  latter  to  Elijah  embraced  the  land  con- 
veyed to  him  by  Corydon  Putnam.  Both  were  apparently  insolvent  after 
those  conveyances  were  made;  and  no  reason  appears  for  the  disposition  by 
the  father  of  his  property  other  than  the  fact  of  his  liability  upon  the  debts  c2r 
Corydon,  who  was  his  son-in-law.    The  enforcement  of  the  mortgage  against 


Digitized  by  VjOOQIC 


Sup.  Ct.]  PUTNAM  r.  If  ATHBWBON,  688 

the  propei-ty  would  therefore  apparently  leave  the  plaintiff  without  any  ef- 
fectual remedy  for  reimbursement  against  either  of  them.  Having  placed 
the  father  in  this  situation,  the  defendants  and  Elijah  unite  in  procuring  the 
assignment  of  the  mortgage  to  Alphonso,  who  was  then  advised  of  the  cir- 
cumstances which  imposed  upon  tlie  father  the  duty  to  discharge  the  rnort- 
gHge»  and  forbid  him  doing  anything  to  give  effect  to  it  as  against  the  plain- 
tiff. The  inference  was  pennitted  by  the  evidence  that  the  transaction  was 
the  result  of  their  concerted  action,  having  somewhat  the  nature  of  a  conspir- 
acy, and  in  it  the  purpose  of  denying  to  the  plaintiff  the  benefit  of  the  agree- 
ment which  Daniel  Mathewson  had  made  with  Corydon  and  the  plaintiff  to 
procure  the  release  of  the  property  from  the  mortgage.  In  that  view,  Al- 
phonso  might  be  treated  as  the  depositary  of  the  assignment  so  produced,  and 
charged  with  the  consequences  of  the  relation  which  his  father  had  assumed 
to  the  mortgage  debt,  and  by  his  agreement  to  protect  the  property  against 
the  operation  of  the  mortgage;  and  therefore  the  assignment  be  rendered 
ineffectual  to  support  any  proceeding  by  him  to  enforce  it  against  the  prop- 
erty in  question.  Moore  v.  Tracy,  7  Wend  229;  Place  v.  Minster,  65  N.  Y, 
89.  It  is  deemed  unnecessary  liere  to  refer  specifically  to  the  additional  cir- 
eumstances  furnished  by  the  evidence  in  support  of  this  conclusion.  This 
ease  is  not  free  from  the  difficulty,  not  uncommon  in  cases  involving  consid- 
erations similar  to  those  presented  in  this  one,  of  developing  by  evidence  the 
facts  in  its  support;  and  while  the  evidence  is  by  no  means  conclusive  in 
that  direction,  our  view,  after  a  careful  examination  of  it,  is,  that  it,  and  the 
deductions  legitimately  derivable  from  it,  presented  for  the  referee  questions 
of  fact  upon  the  issues,  and  that  his  determination  of  them  may  properly  be 
sustained. 

There  was  no  error  in  the  direction  of  judgment  against  both  defendants, 
or  in  the  measure  of  damuges  adopted  by  the  referee.  The  statement  of  the 
defendant  Daniel  Mathewson,  made  shortly  before  the  sale  of  the  property, 
that  he  shouKl  have  it  sold  "if  matters  remained  as  they  were,''  was  consist- 
ent with  his  participation  in  procuring  the  assignment  of  the  mortgage  to  Al- 
phonso,  and  with  the  purpose  for  whicli  it  was  made  to  him,  of  which  the 
sale  might  be  treated  as  the  consummation ;  and  the  contention  that  the  alle- 
gations of  the  complaint,  in  their  entire  scope  and  meaning,  were  unproved, 
and  that,  as  a  consequence,  there  was  a  failure  of  proof  within  the  meaning 
of  the  statute,  is  not  supported.  The  evidence  upon  which  the  recovery  was 
directed  was  within  the  cause  and  purpose  of  the  action,  although  in  some 

rirticulars  the  allegations  of  the  complaint  were  unproved.  Code  Civil  Froc. 
Ml. 

An  exception  to  the  exclusion  of  evidence  offered  by  the  defendants  requires 
eonsideration.  After  the  plaintiff  rested,  the  defendant  Daniel  Mathewson 
was  examined  as  a  witness  on  the  defense,  and  testified  that  he  had  a'  talk 
with  Rood,  at  Cherry  Creek,  alter  a  time  referred  to,  about  the  note  held  by 
the  latter.  He  was  then  asked  what  occurred  between  him  and  Rood  at  that 
time,  at  Cherry  Creek,  in  regard  to  the  liood  note  or  mortgage.  The  evi- 
dence was  excluded  upon  the  objection  of  the  plain  tiff,  and  the  defendants  sev- 
erally excepted;  and  then  the  defendant  offered  to  prove  by  the  witness  that 
he  did  not  pay  the  Rood  note,  which  was  excluded,  and  exception  taken. 

The  evidence  offered  by  the  first  above  question  was  not  admissible,  unless 
rendered  competent  by  some  evidence  previously  introduced.  The  plaintiff 
had  given  evidence  of  a  conversation  had  between  himself  and  Daniel  Mathew- 
aon,  October  18, 1878,  to  the  effect  that  the  latter  had  said  to  him  that  he  had 
bought  the  farm  of  Corydon,  and  had  agreed  to  pay  the  Hood  note  and  take  up 
the  chattel  mortgage;  and  of  another  later  conversation  in  which  Mathewson 
said  he  had  done  as  he  agreed;  that  he  had  been  down  to  Cherry  Creek,  seen 
Hood,  and  had  paid  him  the  note;  had  let  him  have  the  $150  note  (before  re- 
ferred to)  in  payment  upon  it;  that  he  had  not  taken  a  discharge  of  the  chat- 
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tel  mortjDrnge,  but  had  agreed  with  Rood  to  discharge  it  to  the  plaintiff.  And 
the  latter  gave  evidence  of  another  conversation  with  him,  in  which  he  re- 
lated to  Mathewson  an  interview  he  had  recently  had  with  Rood,  to  the  ef- 
fect that  the  latter  said  that  Mathewson  had  paid  him,  and  he  had  agreed  to 
release  the  chattel  mortgage,  and  would  have  done  so  at  the  time  if  it  had  not 
been  Sunday. 

One  question  on  the  trial  was  whether  Rood  had  agreed  with  Daniel  Math- 
ewson to  discharge  the  chattt'l  mortgage.  The  evidence  of  these  conversa- 
tions between  the  plaintiff  and  that  defendant  was  evidence  against  the  luir 
ter.  He  had  denied  mailing  any  agreement  with  Corydon  to  pay  the  Rood 
note.  This  was  the  situation  of  the  evidence  upon  the  question  whether  or 
not  Rood  had  agreed  with  Matiiewson  to  discharge  the  mortgage  when  this 
exception  was  taken.  The  evidence  of  tlie  conversations  pointed  to  the  inter- 
view between  liim  and  Rood  at  Cherry  Creek,  apparently  at  the  time  referred 
to  in  the  question  calling  for  the  excluded  evidence.'  That  was  the  time 
when,  on  the  part  of  the  plaintiff,  it  was  claimed  the  declarations  of  MAthew- 
8on  tended  to  prove  an  agreement  was  made  by  Rood  to  discharge  the  mort- 
gage. Why,  then,  was  not  what  occurred  between  Mathewson  and  Rood  at 
that  time  and  place,  in  regard  to  the  note  or  the  mortgage,  competent  and 
material  evidence?  The  only  time  pointed  to  by  the  evidence  when  an  agree- 
ment was  made  by  Rood  to  discharge  the  mortgage  was  tliat  referred  to  by 
this  question,  put  to  the  witness;  and  whatever  was  accomplislied  in  tliat  re- 
spect was  dependent  upon  what  occurred  between  those  persons  in  regard  to 
the  Rood  note  and  mortgage.  There  was  no  principle  of  estoppel  necessarily 
applicHble  to  exclude  the  evidence  of  the  witness  on  that  subject.  So  far  as 
related  to  the  question  whether  such  an  agreement  had  been  made,  the  evi- 
dence seems  to  have  been  erroneously  excluded.  It  may,  however,  be  said 
that,  while  the  referee  found  that  such  an  agreement  had  been  made,  he  also 
determined  that,  independently  of  that  fact,  the  plaintiff  was  entitled  to  re^ 
cover  upon  the  facts  found  by  bim.  That  proposition  has  been  hereinbefore 
recognized  in  so  far  that  the  evidence  warranted  that  conclusion.  But  it  does 
not  appear  that  the  question  of  such  agreement  to  discharge  the  mortgage,  so 
considered  and  found  in  the  aflQrmative  by  the  referee,  had  no  influence  upon 
him  in  reaching  the  other  conclusions  of  fact  which  he  found,  and  arriving 
at  the  result  which  he  did.  It  is  possible,  and  may  be,  that  the  admission  of 
this  excluded  evidence  may  have  produced  no  other  result  than  that  readied 
by  the  referee;  but,  as  the  court  cannot  see  that  it  necessarily  would  not,  the 
error  cannot,  within  well-settled  rules  applicable  to  the  trial  of  actionaat  law, 
be  disregarded.  And  fur  that  reason,  without  considering  the  other  excep- 
tion referred  to,  the  judgment  must  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

Barker,  P.  J.,  and  Haigiit  and  Dwight,  JJ.,  concur. 


TiLDEN  V.  Green  et  al. 
{Supreme  Courts  Special  Term,  New  York  County.    October,  1888.) 

1.  Charities—Bequbsts— Ct  Pres. 

The  English  doctrine  of  charitable  uses,  and  the  doctrine  of  cy  pres,  do  not  gov- 
ern in  New  York  in  the  construction  of  devises  and  bequests  to  charities. 

2.  Same— Wills— Construction— Void  Exceptive  Clause. 

Where  a  testator  directs  his  executors  and  trustees  to  procure  the  organisation  of 
a  corporation  for  the  purpose  of  establishing  a  froe  library  and  reading-room,  and 
to  convey  to  it  the  realduuin  of  his  estate,  and  provides  **but  in  case  such  instiUi- 
tion  shall  not  be  so  incorporated,  ^'  such  residuum  shall  be  disposed  of  in  a  certain 
other  manner,  the  latter  clause  is  adversative  or  exceptive,  and  though  void  itself 
is  not  so  connected  with  the  preceding  one  as  to  affect  its  validity. 
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<..  8amb-*Pebpbtuities. 

The  bequest  being  to  a  corporation  whose  organization  is  to  be  procured  br  the 
executors  and  trustees  within  two  lives  in  being,  named  in  the  will,  the  period  pre- 
scribed by  the  New  York  statute  against  perpetuities,  it  cannot  be  said  to  offend 
against  such  statute  because  the  executors  and  trustees  might  by  a  possibility 
omit  to  procure  the  incorporation  within  the  two  Uvea. 

4.  Same— Certaintt  or  Object— Gorforations  to  be  Oroamized—Amount  DBVisttD. 

1  he  bequest,  though  to  a  corporation  to  be  created  after  the  death  of  the  testator, 
is  not  void  for  uncertainty  of  the  beneficiary ;  and  though  of  the  whole  residuary 
estate,  is  not  in  conflict  with  the  mortmain  policy  of  the  Taws  of  New  York. 

5.  Same — Organization  of  Corporation— Compliance  with  Will. 

Where  the  executors  and  trustees  are  directed  to  obtain  an  act  of  incorporation 
of  an  institution,  with  capacity  to  establish  and  maintain  a  free  library  and  read- 
ing-room, and  to  promote  such  scientific  and  educational  objects  as  they  may  more 
particularly  designate,  a  corporation  procured  to  be  organized  by  the  executors  and 
trustees,  with  capacity  to  establish  and  maintain  a  free  library  and  reading-room, 
sufficiently  answers  the  description  in  the  will,  since  the  direction  to  promote 
scientific  and  educational  objects  may  not  only  be  regarded  as  a  mere  adjunct  to 
the  general  purpose  already  expressed,  but  as  complied  with  by  the  establishment 
of  a  free  library  and  reading-room. 

4^  Bams. 

The  corporation  having  been  created  with  power  to  recover  and  receive  all  prop- 
erty given  to  it  by  the  will  or  transferred  to  it  by  the  executors  and  trustees  by  vir- 
tue of  the  power  c6nf  erred  upon  them,  it  is  vested  with  all  the  power  the  executors 
and  trustees  had  to  promote  the  scientific  and  educational  objects,  and  the  objectloii 
that  it  does  not  answer  the  description  in  the  will  cannot  be  maintained. 

7.  Bame. 

The  period  of  two  lives  allowed  for  the  organization  of  such  corporation  not  hav- 
ing elapsed,  the  will  cannot  be  declared  void,  though  the  corporation  created  may 
not  answer  the  description,  since  a  new  corporation  answering  the  description  mc^y 
still  be  created  within  the  period. 

&  Same— Discretion  of  Executors— Exercise. 

A  power  of  selection  conferred  upon  executors  and  trustees  by  directing  the  pro- 
motion of  such  scientific  and  educational  objects  as  they  may  designate,  which  nas 
been  rendered  certain  by  the  designation  of  a  coi*poration  with  capacity  to  establish 
a  free  library  and  reading-room,  dannot  be  objected  to  on  the  ground  that  it  covers 
the  whole  range  of  scientific  and  educational  subjects. 

^  Same. 

A  discretion  vested  in  executors  and  trustees  to  bestow  upon  a  charitable  corpo- 
ration, directed  by  the  testator  to  be  organized,  the  whole  of  his  residuary  estate, 
or  so  much  thereof  as  they  may  deem  expedient,  does  not  render  the  gift  invalid 
for  uncertainty. 

10.  Same— Charitable  Trust— Statittort  Tkitsts. 

1  Rev.  St.  N.  Y.  728, 1 55,  enumerating  the  express  trusts  which  shall  be  allowed,  ap- 
plies only  to  real  estate,  and  where  the  bulk  of  prooerty  disposed  of  in  trust  by  a 
will  is  personal,  the  trust  is  valid,  though  not  proviaed  for  by  the  statute. 

11.  Same— Powers  in  Tr^st. 

A  bequest  of  the  residuary  estate  to  the  executors  and  trustees  to  apply  the  same 
and  the  proceeds  thereof  to  the  objects  and  purposes  mentioned  in  the  will,  even  if 
not  supportable  as  a  trust  under  the  statute,  may  be  upheld  as  a  power  in  trust. 

12.  Same— Estate  of  Executors. 

The  testator,  after  directing  his  executors  and  trustees  to  convey  his  residuary 
estate  to  a  corporation,  the  organization  of  which,  a  ter  his  death,  he  provided  for, 
having  devised  and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  property, 
after  instituting  the  several  trusts  provided  for,  and  pasrment  of  the  specific  lega- 
cies, to  his  executors  and  trustees  to  apply  the  proceeds  to  the  objects  and  purposes 
mentioned  in  the  will,  the  executors  and  trustees  took  an  interest  in  the  nature  of 
an  executory  devise,  contingent  on  the  creation  of  the  corporation. 

Action  by  George  H.  Tilden  against  Andrew  H.  Green  and  otiiers,  execu- 
tors and  trustees,  and  Hgainst  heirs  at  law  and  next  of  kin  other  than  plain- 
tifiT,  to  have  certain  devises  and  bequests  in  the  will  of  Samuel  J.  Tilden 
declared  illegal  and  void. 

Vanderpoelt  Green  dSf  Cuming,  {Joseph  H.  Choate,  L,  D.  Brewster,  and 
Delos  McCurdy,  of  counsel,)  for  plaintiff.  Carter,  Hollins  A  Ledyard,  {Jame^ 
C  Carter,  Daniel  G,  Hollins,  George  F,  Comstock,  and  Smith  M.  Weed,  of 
counsel, )  for  defendants. 
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Lawrence,  J.  This  action  is  brought  by  the  plaintiff,  datming  to  be  od« 
of  the  heirs  at  law  and  next  of  kin  of  the  late  Samuel  J.  Tilden,  to  obtain  a 
judgment  of  this  court  that  the  devises  and  bequests  embraced  in  tlie  thirty- 
third,  thirty-fourth,  and  thirty-fifth  clauses  of  the  will  of  the  said  Samuel  J. 
Tilden  were,  at  the  time  of  the  death  of  tlie  testator,  and  are,  illegal  and  void; 
and  that  in  respect  of  the  property  therein  mentioned  the  said  Samuel  J.  Til- 
den died  intestate;  and  that  said  property  vested  in  due  course  of  law  in  the 
plaintiff  and  the  other  heirs  at  law  and  next  of  kin  of  the  deceased;  and  that 
the  executors  and  trustee^  under  said  will  may  be  required  to  account  for  aU 
that  poi-tion  of  the  estate  which  may  remain  in  their  hands  after  establishing 
certain  other  special  trusts  which  are  provided  for  in  said  will.  The  defend- 
ants in  the  action  are  the  executors  and  trustees  under  said  will;  the  heirs  at 
law  and  next  of  kin  of  the  deceased  other  tlian  the  plaintiff,  or  their  personal 
representatives:  certain  legatees  and  devisees  under  the  will;  and  the  Tilden 
Trust,  a  corporation  which  was  incorporated  by  an  act  of  the  legislature  of 
this  state  on  the  26th  of  March,  1887.  It  is  alleged  by  the  plaintiff  that  the 
provisions  of  the  will  contained  in  the  clauses  aforesaid  are  indefinite  in  their 
subjects  and  objects,  invalid,  and  unauthorized  by  law,  and  unlawfully  sus- 
pend the  absolute  ])Ower  of  alienation  of  said  estate. 

The  main  discussion  on  the  argument,  and  in  the  briefs  presented,  was  as 
to  the  validity  of  the  provisions  of  the  thirty-fifth  clause  of  the  will,  which  is 
as  follows:  ''I  request  my  said  executors  and  trustees  to  obtain,  as  speedily 
as  possible,  from  the  legislature,  an  act  of  incorporation  of  an  institution  to 
be  known  as  the  <  Tilden  Trust,*  with  capacity  to  establish  and  maintain  a 
free  library  and  reading-room  in  the  city  of  New  York,  and  to  promote  such 
scientific  and  educational  objects  as  my  said  executors  and  trustees  may  more 
particularly  designate.  Such  corporation  shall  have  not  less  than  five  trus^ 
tees,  with  power  to  fill  vacancies  in  their  number;  and  in  case  said  institu- 
tion shall  be  incorporated  in  a  form  and  manner  satisfactory  to  my  said  exec- 
utors and  trustees  during  the  life-time  of  the  survivor  of  the  two  lives  in  be- 
ing upon  which  the  trust  of  my  general  estate  herein  created  is  limited,  to- 
wit:  the  lives  of  Ruby  S.  Tilden  and  Susie  Whittlesey,  I  hereby  authorize  my 
said  executors  and  trustees  to  organize  the  said  corporation,  designate  the  first 
trustees  thereof,  and  convey  to  or  apply  to  the  use  of  the  same  the  rest,  resi- 
due, and  remainder  of  all  my  real  and  personal  estate  not  specificaliy  dis- 
posed of  by  this  instrument,  or  so  much  thereof  as  they  may  deem  expedient; 
but  subject,  nevertheless,  to  the  special  trusts  herein  directed  to  be  consti- 
tuted for  particular  persons,  and  to  the  obligations  to  make  and  keep  good 
the  said  special  trusts:  provided,  that  the  said  corpor||Lion  shall  be  authorized 
by  law  to  assume  such  obligation.  But  in  case  such  institution  shall  not  be 
so  incorporated  during  the  life-time  of  the  survivors  of  the  said  Kuby  S.  Til- 
den and  Susie  Whittlesey,  or  if  for  any  cause  or  reason  my  said  executors  and 
trustees  shall  deem  it  inexpedient  to  convey  said  rest,  residue,  and  remainder, 
or  any  part  thereof,  or  to  apply  the  same,  or  any  part  thereof,  to  the  said  in- 
stitution, I  authorize  my  said  executors  and  trustees  to  apply  the  rest,  residue, 
and  remainder  of  my  property,  real  and  personal,  after  making  good  the  said 
special  trusts  herein  directed  to  be  constituted,  or  such  portion  thereof  as  they 
may  not  deem  it  expedient  to  apply  to  its  use,  to  such  charitable,  educational, 
and  scientific  purposes  as  in  tlie  judgment  of  my  said  executors  and  trustees 
will  render  the  said  rest,  residue,  and  remainder  of  my  property  most  wisely 
and  substanticHlly  beneficial  to  the  interests  of  mankind.  ** 

It  is  contended  by  the  plaintiff  that  the  gift  contained  in  that  clause  is  fa- 
tHlly  uncertain  both  as  to  its  subject  and  object.  He  also  contends  that  the 
trust  cannot  be  supported  by  resorting  to  the  English  doctrine  of  charitable 
uses,  or  the  doctrine  of  cy  pres,  and  that  neither  of  those  doctrines  has  any 
place  in  the  law  of  this  state.  In  this  contention  it  must  be  conceded  that 
the  plaintiff  is  right.    Holmes  v.  Mead,  52  N.  Y.  332;  ffollafid  v.  Alcoeh,  108 
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N.  Y.  336, 16  N.  E.  Bep.  305.  In  Holland  y.  Aleoek,  Judge  Rapallo,  in 
concluding  a  most  able  and  elaborate  opinion,  says:  "Since  the  ease  of  Will- 
iafns  V.  Williams,  [8  N.  Y.  525,]  decided  thirty-five  years  ago,  there  has  been 
no  adjudged  case  in  this  court  which  supports  a  charitable  gift  on  the  princi- 
ples enunciated  by  Judge  Denio  in  pronouncing  that  decision.  Of  course 
tliis  observation  applies  only  to  the  indefinite  charity  which  tbe  case  included* 
and  not  to  the  gift  in  favor  of  a  religious  corporation.  After  the  decision  of 
that  case,  the  struggle  in  this  court  for  the  overthrow  of  charitable  uses  be- 
gan in  the  case  of  Owens  v.  Sooietpt  14  K.  Y.  380.  The  opponents  of  such 
trusts  had  for  their  justification  the  repeal,  in  1788,  in  this  state,  of  all  the 
JMtish  statutes  which  upheld  such  trusts  in  £ngland,  and  the  substitution 
of  a  charity  system  maintained  by  our  statute  laws,  in  the  form  of  corporate 
charters,  containing,  by  legislative  enactment,  power  to  receive,  hold,  and  ad- 
minister charitable  gifts  of  every  variety  known  in  the  practice  of  civilized 
communities,  and  our  statute  of  uses  and  trusts,  defining  the  trusts  whicb 
may  lawfully  be  created.  This  statute  has  been  held  binding  on  the  courts^ 
altliough,  of  course,  it  ceases  to  operate  when  the  legislature  charters  a  cor* 
poration  for  a  charitable  purpose,  with  power  to  take  and  hold  property  in 
perpetuity  for  such  purpose.  From  the  case  of  Owens  v.  Society^  14  N.  Y» 
8^,  through  the  cases  of  Downitn/  v.  Marshall,  23  N.  Y.  366;  Leoy  v.  Zevy, 
33  N.  Y.  97;  Baseam  v.  Albertson,  34  N.  Y.  584;  nurrill  v.  Boardman,  43 
K.  Y.  254;  and  Holmes  v.  Mead,  52  N.  Y.  332,  decided  in  1873,  the  struggle 
was  continued,  and  the  announcement  definitely  made,  in  the  latest  of  those 
tases,  that  the  controversy  was  closed  by  the  adoption  of  the  principles  enun- 
•iated  in  the  said  last-mentioned  case.  In  Williams  v.  Williams,  Judge  Db> 
KiOt  whose  great  learning  and  ability  are  universally  acknowledged,  main- 
tained, as  the  basis  of  his  conclusion  in  favor  of  charitable  trusts  as  to  tlie 
laws  ot  this  state,  that  they  came  to  us  by  inheritance  from  our  British  an- 
cestors, and  as  part  of  our  common  law.  That  particular  postulate  being 
finally  overthrown^  and  the  British  statutes  having  been  repealed  at  the  very 
origin  of  our  state  government,  we  should  be  a  civilized  state  witliout  pro- 
vision for  charity  if  we  had  not  enacted  other  laws  for  ourselves.  But  char- 
ity, as  a  great  interest  of  civilization  and  Christianity,  has  suffered  no  loss  or 
diminution  in  the  change  which  hits  been  made.  The  law  has  been  simplified, 
and  that  is  all.  Instead  of  the  huge  and  complex  system  of  England,  for 
many  generations  the  fruitful  source  of  litigation,  we  have  substituted  a 
policy  which  offers  the  widest  field  for  enlightened  benevolence.  The  proof 
of  this  is  in  the  great  number  of  charitable  institutions  scattered  throughout 
the  state.  It  is  not  certain  that  any  political  state  or  society  in  the  world  of- 
fers a  better  system  of  law  for  the  encounigemHut  of  property  limitations  in 
favor  of  religion  and  learning;  for  the  relief  of  the  poor;  the  care  of  the  in- 
sane, of  the  sick,  and  the  maimed;  and  the  relief  of  the  destitute,  than  our 
system  of  creating  organized  bodies  by  the  l(*gislative  power,  and  endowing 
them  with  the  legal  capacity  to  hold  property  which  a  private  person  or  pri« 
vate  corporation  has,  to  receive  and  bold  transfers  of  property.  Under  ihia 
system  many  doubtful  and  obscure  questions  disappear,  and  give  place  to  the 
more  simple  inquiry  whether  the  grantor  or  devisor  of  a  fund  designed  for 
charity  is  competent  to  give,  and  wliether  the  organized  body  is  endowed  by 
law  with  capacity  to  receive,  and  to  hold  and  administer,  the  gift.  In  ^WilU 
iams  v.  Williams,  supra,  in  maintaining  a  gift  for  pious  uses  to  an  inoorpo* 
rated  religious  society,  Judge  Denio  assigned  the  reasons  which  have  been 
universally  approved  since  that  time;  and  they  are  summed  up  by  saying  that 
charitable  limitations  of  property  in  favor  of  corporations  competent  by  stat* 
ute  law  to  hold  them,  are  valid  or  Invalid  on  the  same  grounds  as  other  lim* 
itations  of  property  between  natural  persons,  and  are  referable  to  the  general 
system  of  law  which  governs  m  the  ordinary  transactions  of  mankind.  Prom 
his  reasoning  on  the  other  branch  of  the  case  before  him,  it  appears  that  he 
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had  not  reached  the  conclusion  established  in  the  later  cases:  namely*  that 
with  us  charity  is  found  in  our  corporation  laws,  general  and  special,  which 
have  been  extended  so  as  to  embrace  the  purposes  heretofore  known  and  rec- 
ognized as  cliaritable,  and  which  are  continually  extending  and  improving  so 
as  to  meet  the  new  wants  which  society  in  its  progress  may  develop.''  It  foU 
lows  from  the  doctrine  enunciated  by  the  case  of  Holland  v.  Alcock,  and  the 
cases  therein  cited,  that  the  trust  contained  in  the  thirty-fifth  clause  of  Mr. 
Tilden*s  will  must  be  tested  by  the  same  legal  rules  as  appertain  to  all  other 
trusts,  and  that  it  must  be  sustained,  if  susUiined  at  all,  under  those  rules. 

It  appears  from  the  evidence  that  the  testator  died  on  the  4th  of  August, 
1886,  leaving  him  surviving  his  sister,  Mrs.  Pelton;  the  plaintiff  and  his 
brother,  the  defendant;  Samuel  J.  Tilden,  Jr.;  his  nephews;  and  the  defend- 
ants Henrietta  A^  Swan,  Caroline  B.  Whittlesey,  Ruby  S.  Tilden,  and  Susan 
O.  Tilden,  his  nieces, — who  were  his  only  heirs  at  law  and  next  of  kin.  Mrs. 
Felton  has  died  since  the  commencement  of  this  action,  and  her  daughter,  the 
defendant  Mrs.  Hazard,  her  only  next  of  kin  and  heir  at  law,  was,  by  her  will, 
which  has  been  duly  admitted  to  probate,  appointed  as  her  executrix.  Ruby 
S.  Tilden  and  Susie  Whittlesey,  the  persons  named  in  the  said  thirty-fifth 
clause,  are  still  alive.  On  the  4th  day  of  January,  1887,  the  executors  and 
trustees  under  Mr.  Tilden^s  will  made  an  application  in  writing  to  the  legis- 
lature for  the  incorporation  of  the  Tilden  Trust,  and  declared,  in  such  appli- 
<»ition,  that  they  elected  to  confine  their  designation  of  the  purposes  and  ob- 
jects of  said  corporation  to  the  establishment* and  maintenance  of  a  free 
library  and  reading-room  in  the  city  of  New  York.  Thereupon,  and  on  the 
26th  day  of  March,  1887,  the  legislature  passed  the  act,  (chapter  85,  of  the 
laws  of  that  year,)  which  recites  that  John  Bigelow,  Andrew  H.  Green,  and 
George  W.  Smith,  the  executors  and  trustees,  had  made  application  for  the 
enactment  of  said  act,  and  that  the  said  executors  and  trustees  deem  it  inex- 
pedient to  designate  any  purposes  of  the  corporation  herein  and  hereby  cre- 
ated other  than  the  establishment  and  maintenanoe  of  a  free  library  and 
reading-room  in  the  city  of  New  Yorlc,  in  accordance  with  the  purposes  and 
intentions  of  said  testator. 

By  the  act,  Messrs.  Bigelow,  Green,  and  Smith  were  declared  to  be  the  per- 
manent trustees  of  such  corporation,  in  accordance  with  the  intention  of  the 
will  in  that  behalf;  and  it  is  provided  that  within  90  days  frcm  the  pas- 
sage of  the  act  they  should  designate  and  appoint  in  writing  otlier  trustees, 
so  that  the  number  shall  not  be  less  than  five.  The  act  furtlier  provides  that 
all  the  powers  of  the  corporation  shall  be  vested  in  the  trastees,  and  that  they 
shall  have  power  to  appoint  a  president,  vice-president,  secretary,  and  treas- 
urer* The  fifth  and  sixth  sections  of  the  act  are  as  follows:  "Sec.  5.  The 
said  corporation  shall  have,  in  addition  to  the  powers  now  conferred  by  law 
upon  all  corporations  as  such,  the  capacity  and  power  to  establish  and  main- 
tain a  free  library  and  reading-room  in  the  city  of  New  York;  and  for  these 
purposes  it  shall  have  power  to  demand,  recover,  accept,  and  receive  all  such 
money  and  other  property,  real  or  personal,  as  is  given  to  it  by  virtue  of  the 
will  of  Samuel  J  Tilden,  or  shall  be  conveyed  or  transferred  to,  or  in  any 
manner  bestowed  upon  it,  by  tiie  aforesaid  executors  and  trastees,  by  virtue 
of  the  powers  therein  conferred  upon  them;  and  the  said  corporation  shall 
have  power  to  hold,  manage,  improve,  dispose  of,  and  convey  all  property  at 
any  time  received  or  acquired  by  it  in  such  manner  as  may  be  best  calculated 
to  carry  out  its  objects  and  purposes.  Sec.  6.  The  said  corporation  shall  ae> 
oept  and  receive  all  such  money,  or  other  property,  as  is  given  to  it  by  the 
said  will  of  Samuel  J.  Tilden,  or  shall  be  conveyed  or  transferred  to.  or  in  any 
manner  bestowed  upon  it,  as  aforesaid,  by  the  aforesaid  executors  and  Urns- 
tees,  subject  to  the  terms  and  conditions  expressed  in,  and  imposed  by,  the 
said  will  of  Samuel  J.  Tilden,  in  respect  to  the  gift  or  gitts  therein  and 
thereby  made  or  provided  for,  to  a  corporation  to  be  formed,  and  to  be  known 
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as  the  *  Til  lea  Trust;'  and  the  said  corporation  shall  have  power  to  make  and 
enter  into  any  obligation  or  obligations  to  secure  due  compliance  with  such 
terms  and  conditions/'  By  the  seventh  section  it  is  provided,  among  other 
things,  *'that  nothing  herein  contained  shall  aflteet  the  rights  of  any  parties 
to  any  action  now  pending,  or  of  any  heir  at  law  of  said  Samuel  J,  Tilden,, 
deceased."  After  the  passage  of  tliis  act,  the  executors  and  trustees  under  the 
will  accepted  the  same,  and  Messrs.  Orr  and  Walker  wei*e  designated  and  ap- 
pointed as  additional  trustees,  and  the  corporation  was  duly  organized,  and 
the  officers  named  in  the  act  appointed.  Thereupon,  Messrs.  Bigelow,  Green, 
and  Smith,  as  such  executors  and  trustees,  on  the  29th  of  April,  1887.  con- 
veyed all  the  rest,  residue,  and  remainder  of  all  the  real  and  personal  esttite 
of  the  said  Samuel  J.  Tilden,  which,  in  and  by  the  said  thirty-fifth  article  of 
said  will  they  were  authorized  to  convey  to  the  use  of  the  Tilden  Trust,  to  the 
said  corporation. 

From  the  foregoing  statement  of  facts  it  is  apparent  that  the  executors  and 
trustees  have  divested  themselves,  so  far  as  it  was  in  their  power  so  to  do,  of 
any  estate  or  interest  which  they  may  have  had  in  the  testator's  residuary  es- 
tate, under  the  will,  and  have  vested  that  estate  in  the  corporation  known  as 
the  "Tilden  Trust;"  and  that  such  divesting  and  vesting  have  been  accom- 
plished, if  good  in  law,  within  the  time  specified  by  the  testator,  to- wit:  * 
within  the  lives  of  Ruby  S.  Tilden  and  Susie  Whittlesey.  The  question  theft 
ai'ises  whether,  discarding  the  English  doctrine  as  to  charitable  uses  and  c^ 
pre^,  and  testing  the  thirty-fifth  article  of  this  will  by  the  rules  applicable  to 
ordiiiary  private  trusts,  tliose  provisions  are  void,  either  by  reason  of  the  un- 
certainty of  the  object  of  tlie  trust,  or  the  subject  of  the  trust.  Before  at- 
tempting to  answer  this  question,  it  will  be  well  to  revert  to  certain  rules, 
which,  although  elementary,  it  is  necessary  to  keep  clearly  in  mind  in  con- 
BtruiDg  any  will.  "  While  it  is  not  competent  for  the  court  to  frame  a  will  for 
the  testator,  or  to  import  new  provisions  into  it  for  the  purpose  of  carrying 
out  a  supposed  intent,  yet  it  has  been  uniformly  held  to  be  their  duty  to  give 
such  a  construction  to  the  provisions  made,  especially  if  they  are  couched  in 
inexact  and  ambiguous  phraseology,  as  will  effectuate  the  general  intent  of 
the  testator  as  derived  from  an  examination  of  the  whole  instrument.  Thus, 
it  has  been  held  that  words  and  phrases  may  be  transposed,  or  even  inserted 
or  left  out  of  a  provision,  if  it  becomes  necessary  to  do  so,  in  order  to  accom- 
plish a  clearly  expressed  Intention  of  the  testator."  Wager  v.  Wager,  96  N,. 
Y^  172,  per  Uuqer,  C.  J.  "Where  the  intention  of  the  testator  is  apparent 
upon  the  whole  will  taken  together,  the  court  must  give  such  a  construction 
as  will  support  such  intent  of  the  testator,  even  against  strict  grammatical 
rules.  And  to  effectuate  his  evident  intention,  words  and  limitations  may 
be  transposed,  supplied,  or  rejected."  Fond  v.  Berght  10  Paige,  152,  and 
cases  cited,  per  Walworth,  Ch.  "If,  upon  a  comparison  of  the  different 
provisions  of  a  will,  it  is  found  to  contain  dispositions  which  are  repugnant 
to  each  other,  then  it  is  the  office  of  judicial  interpretation  to  preserve,  if  con- 
sistent with  the  rules  of  law,  the  paramount  intention  of  the  testator,  as  dis- 
closed by  the  instrument,  although  in  so  doing  it  may  defeat  his  purpose  in 
some  subordinate  and  less  essential  particular."  Taggart  y,  Murray,  53  N. 
Y.  2k^,  per  Andrews,  J.  '*  The^  fi rst  and  great  rule  in  the  exposition  of  wills,. 
to  which  all  other  rules  must  bend,  Is  that  the  intention  of  the  testator,  e^* 
pressed  in  his  will,  shall  prevail,  provided  it  be  consistent  with  the  rules  of 
law.  This  principle  is  generally  asserted  in  the  construction  of  every  testa- 
mentary disposition.  It  is  emphatically  the  will  of  the  person  who  makes  it, 
and  is  defined  to  be  the  legal  declaiation  of  a  man's  intentions,  which  he  wills 
to  be  performed  after  his  death.  These  intentions  are  to  be  collected  from 
his  words,  and  ought  to  be  carried  into  effect,  if  they  be  consistent  with  law." 
Smith  V.  Bell,  6  Pet.  68,  per  Marshall,  C.  J,  "We  ought  not,  without  ab» 
solute  necessity,  to  let  ourselves  embrace  the.  alternative  of  holding  a  devise- 
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void  for  uncertaintj.  Where  it  is  possible  to  give  a  meaning,  we  should  give 
it,  that  the  will  of  the  testator  may  be  operative;  and  where  two  or  more 
meanings  are  presented  for  consideration,  we  must  be  well  assured  that  then 
is  no  sort  of  argument  in  favor  of  one  view,  rather  than  another,  before  we 
reject  the  whole.  It  is  true  the  heir  at  law  shall  only  be  disinherited  by  clear 
intention,  bnt  if  there  be  ever  so  little  reason  in  favor  of  one  construction  of 
a  devise  rather  than  any  other,  we  are  at  least  sure  that  this  is  nearer  the  in- 
tention of  tlie  testator  than  that  the  whole  should  be  void  and  the  heir  let  in." 
Winter  v.  Perratt,  6  Man.  &  G.  359,  per  Loi-d  Brougham.  With  these  ele- 
mentary rules  in  view,  we  may  now  proceed  to  the  examination  of  the  thirty- 
fifth  article  of  the  will.  And,  in  tlie  first  place,  it  is  most  clear  from  the  pe- 
rusal of  that  provision  that  the  testator  did  not  intend  that  the  plaintiff  in  this 
action,  or  any  of  his  hnirs  at  law,  should  have  any  portion  of  his  residuary 
estate.  For  each  of  them  lie  had  made  what  he  deemed  to  be  a  proper  and 
sufficient  provision.  He  had  also,  in  the  forty-third  article  of  his  will,  dis- 
tinctly declared  that  since  he  had  made  a  disposition  of  his  property  according 
to  his  best  judgment,  in  the  event  of  any  legatee  ordevisee  instituting  or  tak- 
ing part  in  any  proceeding  to  oppose  the  probate  of  his  will,  or  to  impeach  or 
^  impair,  etc.,  any  of  its  provisions,  any  devise  or  legacy  to  or  for  the  benefit 
*  of  such  person  is  revoked,  and  such  party  shall  be  excluded  from  any  partici- 
pation in  any  share  of  his  property.  Such  being  the  clear  and  emphatic  will 
of  the  testator,  it  must,  of  course,  be  carried  out,  unless  tlie  disposition  he  has 
sought  to  make  of  his  residuary  estate  cannot  be  supported  without  a  violation 
of  the  laws  of  the  state.  Is  there,  then,  any  such  uncertainty  in  the  provis- 
ions of  the  thirty-fifth  article  of  the  will,  either  as  to  the  object  or  the  subject 
of  the  devise  and  bequest  therein  contained,  as  is  claimed  by  the  counsel  for 
the  plaintiff?  There  is,  to  my  mind,  nothing  uncertain  about  the  request  at 
the  beginning  of  that  article  to  the  executors  and  trustees  to  obtain,  as  speedily 
as  possible,  from  the  legislature,  an  act  for  the  incorporation  of  the  in- 
stitution to  be  known  as  tlie  '*Tilden  Trust."  That  request  is  positive,  and 
amounts  to  a  command  which  the  executors  could  not  refuse  to  obey  without 
violating  their  duty.  I  am  also  of  the  opinion  that  the  thirty-fifth  article 
contains  two  distinct  and  separate  alternative  gifts, — the  first  and  primary  gift 
l)eing  to,  or  for  the  benefit  of,  the  Tilden  Trust,  which  it  is  desired  by  the  tes- 
tator shall  have  capacity  to  establish  and  maintain  a  free  library  and  reading- 
room  in  the  city  of  New  York,  and  to  promote  such  scientific  and  educational 
objects  as  the  executors  may  more  particularly  designate;  and  the  secondary 
and  ulterior  gift,  in  the  event  of  the  primary  gift  not  taking  effect,  for  such 
charitable,  educational,  and  scientific  purposes  as  in  the  judgment  of  the 
trustees  will  render  the  rest,  residue,  and  remainder  of  the  testator's  property 
most  widely  and  substantially  beneficial  to  the  interests  of  mankind.  That  it 
was  the  intention  to  make  the  Tilden  Trust  the  first  and  primary  object  of 
his  bounty,  with  respect  to  his  residuary  estate,  seems  clear  from  the  phrase- 
ology which  he  employs.  The  direction  to  the  executors  and  trustees  to  con- 
vey or  apply  to  the  use  of  sucli  trust  the  whole  or  such  portion  of  the  residu- 
ary estate  as  they  may  deem  expedient  is  entirely  distinct  from  the  provision 
that,  if  for  any  re^ison  they  shall  deem  it  inexpedient  to  convey  such  residue  to 
the  trust,  it  shall  be  appropriated  to  such  charitable,  educational,  and  scien- 
tific purposes  as  in  the  judgment  of  the  executore  and  trustees  will  render  the 
same  most  widely  beneficial  to  the  interests  of  mankind. 

The  provision  contained  in  the  first  paragraph  of  that  article  is  complete 
and  perfect  in  itself,  and  the  paragraph  relating  to  the  alternative  or  secondary 
disposition  of  the  residuary  estate  commences  with  the  disjunctive  conjunc- 
tion "but,"  which  word  necessarily  implies  that  the  second  paragraph  is  ad- 
versative or  exceptive  to  the  preceding  paragraph.  If  this  view  is  correct, 
even  if  the  secondary  or  ulterior  disposition  of  ihe  residuary  estate  woold  foe 
void  for  uncertainty»the  first  and  primary  disposition  may  stand  if  it  is  tee 
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from  uncei-tainty.  Schettler  v.  8mWi,  41 N.  Y.  828-845,  opinion  by  Daniels, 
J.;  Manlce  v.  Manice,  43  N.  Y.  303;  Kennedy  v.  Hoy,  105  N.  Y.  184,  135, 
11  N.  £.  Kep.  390.  In  the  case  last  cited,  Earl,  J.,  in  delivering  the  opinion 
ot  the  court,  says:  ''We  do  not  deem  it  important  now  to  determine  whetlier 
all  the  trusts  for  William  £.  Hoy  and  his  children  are  valid  or  not,  because  it 
is  eufttcient  for  the  determination  of  this  action  that  th^  trust  for  the  life  of 
William  is  legal  and  valid.  That  is  a  separate  trust,  created  by  a  separate 
paragraph  in  the  will;  is  complete  in  itself,  and  is  not  connected  with  the 
trust  intended  to  take  effect  after  his  death,  and  can  be  permitted  to  stand 
alone.  It  has  been  decided  in  many  cases  that  where  iu  a  will  some  trusts  are 
1^;^  and  others  illegal,  if  they  are  so  connected  together  as  to  constitute  an 
entire  scheme,  so  that  the  presumed  wishes  of  the  testator  would  be  defeated 
if  one  portion  W<ere  held  legal  and  other  portions  illegal,  or  if  manifest  injus- 
tice would  result  to  the  beneficiaries  under  the  will,  or  some  of  them,  by  hold- 
ing one  trust  legal  and  the  others  Illegal,  then  all  the  trusts  must  be  construed 
together,  and  all  must  be  held  to  be  illegal,  and  must  fall  together.  But  when 
aevenU  trusts  are  created,  and  they  are  independent  of  each  other,  each  trust 
complete  in  ilself ,  and  the  legal  can  be  separated  f  rotn  the  illegal  and  upheld 
withoutdoing  injustice,  or  defeating  what  the  testator  might  in  the  emergency 
be  presumed  to  wish,  the  Illegal  trust  may  be  cut  off  and  the  legal  permitted 
to  stand,  and  thus  the  intention  of  the  testator  be  effectuated  so  far  as  the  law 
will  permit."  In  Manioe  v.  Maniee,  supra,  Rapallo,  J.,  says  at  page  383: 
*'It  does  not  seem  to  us,  how^ever,  that  the  faiUu'e  of  these  trusts  or  directions 
for  accumulation  during  the  minority  of  the  daughter's  children,  and  of  the 
contingent  limitations  over  in  case  of  their  death  in  infancy,  will  so  far  affect 
the  general  scheme  of  the  testator  as  to  reniler  it  necessary  to  declare  the  whole 
of  the  sixteenth  clause  void.  A  contingent  ulterior  limitation  of  a  legal  es- 
tate maybe  held  void  in  such  a  case  without  impairing  the  validity  of  the  other 
dispositions  of  the  will.  The  general  rule  is  that  where  the  effect  of  such  a 
limitation  over  is  to  abridge  or  defeat  the  prior  estate,  the  result  of  such  con- 
tingent limitation  being  held  void  for  remoteness,  is  that  the  person  whose 
estate  would  be  defeasible,  if  such  contingent  limitation  were  valid,  takes  the 
•estate  discharged  of  the  condition  or  limitation  over.  2  Washb.  Real  Prop. 
<2d  Ed.)  357;  Leonard  v.  Burr,  18  N.  Y.  103;  Church  v.  9rant, 3  Gray,  156. " 
iSee,  also.  Van  Vechten  v.  Van  Veghten,  8  Paige,  105;  Van  8chuyver  y,Mnfr 
ford,  59  N.  Y.  426;  Knox  v.  Jones,  47  N.  Y.  389;  Wager  v.  Wager,  96  N. 
Y,  164;  Savage  v.  Bumham,  17  N.  Y.  561.  In  Knox  v.  Jones,  Allkn,  J,, 
«ays:  "Although  the  real  and  personal  property  are  given  by  the  same  clause 
of  the  will,  and  upon  the  same  trusts,  they  are  severable,  and  the  validity  of 
one  does  not  depend  upon  that  of  the  other.  One  may  be  good  by  the  lex  loot 
-rei  sitae,  while  the  other  is  bad,  by  the  lex  domicilii,  or  vice  versa;  but  they 
are  not  necessarily  brought  into  thesame  condemnation  by  reason  of  their  con- 
nection with  each  other. "  In  Savage  v.  Bumham,  supra,  Comstock,  J. ,  says : 
*'Oan  those  ulterior  limitations  over  be  dropped,  and  the  primary  disposition 
of  the  estate  be  allowed  to  stand?  This  should  be  done  if  the  intentions  of 
the  testator  will  be  thereby  effectuated  rather  than  defeated.  It  is  easy  of 
demonstration  that  such  will  be  the  case.  In  solving  such  an  inquiry  we  are 
entitled  to  look  not  only  at  the  will,  but  at  the  external  circumstances,  in  order 
to  see  its  practical  results."  See,  also,  Jennings  v.  Conboy,  73  N.  Y.  236; 
Oxley  V.  Lane,  35  N.  Y.  340;  Woodgate  v.  Fleet,  44  N.  Y.  21;  Inglis  v. 
Sailors'  Snug  Harbour,  3  Pet.  99;  Weeks  v.  Comwell,  104  N.  Y.  825,  10  N. 
£.  Rep.  431.  I  am  satisfled  from  an  examination  of  the  cases  cited,  and  nu- 
merous others  not  now  necessary  to  refer  to,  that  the  primary  bequest  or  devise 
of  the  residuary  estate  can  be  and  should  be  separated  from  the  secondary  and 
ulterior  gift  thereof.  Is  there  any  uncertainty  about  the  object  of  the  primary 
Ifift?  That  object  was  the  Tilden  Trust,  for  the  incorporation  of  which  the 
executors  were  directed  to  apply  to  the  legislature.    They  have  so  applied,  and 
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the  act  set  up  in  th^  answers  of  the  execntors,  and  the  Tilden  Trust  wm  passed 
pursuant  to  that  application. 

It  cannot  be  contended  tiiat  there  Is  any  uncertainty  about  the  object  of  tho 
primary  gift  because  it  was  intended  to  go  to  a  corporation  wliich  was  not  ia 
being  at  the  time  of  the  deatit  of  tlie  testator.  The  question  whether  an  ex- 
ecutory bequest,  limited  to  the  use  of  a  corporation  to  be  created  within  the 
period  allowed  for  Hie  vesting  of  future  estates  and  interests,  is  valid,  is  no 
longer  debatable  in  this  state  since  the  decision  of  the  court  of  appeals  in  the 
cases  of  Burrill  v.  Boardmanf  43  K.  Y.  254,  (the  Roosevelt  Hospital  C<ue,) 
and  in  Shipman  v.  Rollins,  98  N.  Y.  321.  It  was  held  in  Burrill  v.  Boards 
man,  that  "  where  a  testator  bequeathed  the  residue  of  his  estate  to  nine  trus- 
tees for  the  establishment  of  an  hospital  for  the  reception  and  reli^'f  of  sick 
and  diseased  peraons,  and  directed  them  to  apply  to  the  legishiture  for  a  char- 
ter to  incorporate  the  same,  and  in  case  the  legislature  should  refuse  to  grant 
this  within  two  years  next  after  his  death,  provided  two  lives  named  in  his 
will  should  continue  so  long,  then  the  trustees  were  to  pay  over  the  same  to 
the  United  States,  the  provisions  did  not  violate  the  statute  of  perpetuities* 
but  that  the  corporation  could  take  only  in  case  the  charter  was  granted 
within  the  two  lives  named."  It  was  also  held  "that  the  bequesc  was  not 
void  on  account  of  the  uncertainty  of  the  beneficiary «''  In  Shipman  v.  Rol^ 
lins,  98  N.  Y.  328,  the  court,  following  the  principle  laid  down  in  BarriU  y. 
Boardman,  sustained  a  bequest  to  the  ''First  Reformed  Low  Dutch  Chureh 
that  may  be  built  after  the  year  1856,  between  the  Fifth  avenue  and  the  East 
river,  and  Seventy-Ninth  and  Ninety-Filth  streets,"  it  appearing  that  & 
church  answering  to  the  description  had  been  built  and  incorporated  after  the 
death  of  tlie  testator,  and  before  the  happening  of  the  death  of  his  wife^ 
which  was  the  contingency  upon  which  the  legacy  was  to  take  effect. 

Tiie  question  still  remains  whether,  for  any  other  reason,  the  object  of  the 
primary  gift,  when  disconnected  with  the  secondary  or  ulterior  gift,  can  bo 
said  to  be  uncertain.  In  other  words,  does  the  Tilden  Trust,  as  created  by  the 
act  of  the  legislature,  answer  the  description  of  that  trust  contained  in  the 
will?  In  addition  to  the  objections  already  noticed,  it  is  said  that  the  trust 
does  not  answer  that  description,  because  the  will  requires  that,  in  addition 
to  the  capacity  to  establish  and  maintain  a  free  library  and  reading-room  in 
the  city  of  New  York,  the  testator  designed  that  the  Tilden  Trust  sliould  also 
be  empowered  to  promote  such  scientitic  and  educational  objects  as  his  exec- 
utors may  more  particularly  designate;  and  as  such  power  or  capacity  is  not 
specitically  given  under  the  act,  and  as  the  power  conferred  is  in  any  eveot 
too  vague  and  indetiuite  to  be  capable  of  enforcement  by  a  court  of  equity. 
the  provision  in  question  is  void. 

I  do  not  accede  to  this  view.  In  the  first  place,  the  scientific  and  educa- 
tional objects  referred  to  in  the  first  paragraph  of  the  thirty-fifth  article  of 
the  will  are  mere  adjuncts  to  the  general  purpose,  which  is  a  free  library  and 
rciiding-room.  In  the  second  place,  a  welUselected  library  may,  and  without 
violence  to  language  should,  be  construed  to  embrace  scientific  and  educational 
objects,  and,  therefore,  the  designation  of  the  library  and  reading-room  by 
the  executors,  and  its  incorporation  by  the  legislature,  confer  upon  the  trust 
the  capacity  to  promote  such  scientific  and  educational  objects  as  the  execu- 
tors and  trustees  may  designate,  and  tins  confoi^ns  to  the  terms  of  the  will. 
In  the  third  place,  as  the  legislature  has,  on  the  application  of  the  executora, 
incorporated  the  Tilden  Trust  by  an  act  wliich  recites  in  its  preamble  that  the 
application  is  made  by  the  executors  for  its  passage  in  pursuance  of  the  pro- 
visions of  the  will  of  Mr.  Tilden,  and  as  by  the  fifth  section  of  the  act  thecor^ 
poration  is  empowered  to  demand,  recover,  accept,  and  receive  all  such  money 
and  other  property,  real  or  personal,  as  is  given  to  it  by  virtue  of  the  will  of 
Samuel  J.  Tilden,  or  shall  be  conveyed  or  transferred  to,  or  in  any  manner 
oestowed  upon,  it  by  the  executors  and  trustees  by  virtue  of  the  powers  therein 
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conferred  apon  them,  I  think  that  the  corporation  has  thereby  beeome  vearted 
■  with  all  the  capacity  which,  by  the  will,  the  executors  possessed  in  rela* 
tion  to  the  designation  of  scientific  and  educational  objects. 

If  it  be  further  said  that  the  power  of  selection  conferred  by  this  paragraph 
of  the  will  is  indefinite  or  uncertain,  because  it  embraces  the  whole  range  of 
scientific  and  educational  subjects,  the  answer  seems  to  be  that  the  maxim  id 
eertum  eat  qtiod  cerium  reddi  potest  applies  as  well  to  wills  as  to  deeds;  and 
that  the  executors,  having  elected  to  apply  for  the  incorporation  of  a  trusty 
with  the  capacity  to  establish  and  maintain  a  free  library  and  i*eading-rooin, 
have  determined  that  the  residuary  estate  conveyed  by  them  should  be  devoted 
to  the  support  of  such  scientific  and  educational  objects  as  naturally  appertain 
to  a  library  and  reading-room. 

Before  leaving  this  branch  of  the  subject  it  will  be  necessary  to  advert  to 
the  cases  upon  which  the  counsel  for  the  plaintiff  rely,  as  establishing  their 
position  that  the  primary  gift  contained  in  the  thirty-fifth  paragraph  of  the 
testator^s  will  is  void.  In  the  case.of  Friohard  v.  Thompson,  95  N.  Y.  76, 
it  was  held  that  where  a  gift  to  a  charitable  use  is  so  indefinite  as  to  be  inca- 
pable of  execution  by  a  judicial  decree,  it  is  invalid.  There,  Thompson,  the 
testator,  gave  to  his  executors  a  specified  sum  in  trust,  to  distribute  the  same 
among  such  incorporated  societies,  organized  under  the  laws  of  the  state  6t 
New  York  or  the  state  of  Maryland,  having  lawful  authority  to  receive  and 
hold  funds  upon  permanent  trust  for  charitable  or  educational  uses,  as  said 
executors  or  the  survivore  of  them  might  select,  and  in  such  sums  as  they 
should  determine;  and  it  was  held  that  said  clause  was  void  because  of  indef- 
initeness  and  uncertainty  in  the  designation  of  the  recipients  of  the  testator's 
bounty.  The  decision  was  based  upon  the  ground  that  the  paragraph  in  ques- 
tion would  embrace  all  institutions  of  charity  of  every  description,  and  that 
such  a  disposition  of  the  testator^s  estate  it  would  be  impossible  for  the  court  to 
carry  out.  No  such  difficulty  presents  itself  in  this  case.  The  Tilden  Trust 
is  a  separate  individual  body,  incorporated  by  law,  and  capable  of  receiving 
such  of  the  bounty  of  the  testator  as  the  executors  may  see  fit  or  deem  expe- 
dient to  convey  to  it,  under  the  terms  of  the  will.  In  Holland  v.  AUsock,  108  N. 
Y.312, 16  N.  £.  Rep.  305,  it  was  held  that  theabsence  of  adefined  beneficiary  en- 
titled to  enforce  its  execution,  is,  as  a  general  rule,  fatal  to  the  validity  of  a  tes- 
tamentary trust.  That  the  power  given  to  the  executors  to  select  the  beneficiary 
does  not  obviate  the  objection  unless  the  persons  or  corporations  from  among 
whom  the  selection  is  to  be  made  are  bo  defined  and  limited  that  a  court  of  equity 
would  have  power  to  enforce  the  execution  of  the  trust,  or,  in  default  of  ex- 
ecution, to  decree  an  equal  distribution  ^jimong  all  the  beneficiaries.  In  that 
case,  **the  will  of  G.  bequeathed  his  residuary  estate,  which  consisted  exclu- 
sively of  personalty,  to  his  executors,  in  trust,  for  the  purposes  expressed 
therein,  as  follows:  *  To  be  applied  by  them  for  the  purpose  of  having  pray- 
ers offered  in  a  Roman  Catholic  church,  to  be  by  them  selected,  for  the  repose 
of  my  soul,  and  the  souls  of  my  family,  and  also  the  souls  of  all  others  who 
may  be  in  purgatory;*  and  it  was  held  that  the  trust  so  attempted  to  be  cre- 
dited was  invalid,  and  that  as  to  such  residuary  estate  the  testator  died  intes- 
tate, and  the  next  of  kin  of  the  testator  were  entitled  thereto,  as  there  is  no 
beneficiary  in  existence,  or  to  come  into  existence,  who  is  interested  in,  or  can 
demand,  the  execution  of  the  trust;  that,  considering  the  trust  is  to  pay  over 
the  fund  to  such  Roman  Catholic  church  as  the  executors  might  select  (as  to 
"wrhich  qucn-e,)  the  objection  of  indefiniteness  in  the  beneficiary  would  not  be 
removed."  The  court  distinguished  the  case  from  that  of  Potoer  v.  Cassidy, 
79  N.  Y.  602,  where  the  will  was  upheld  because  the  power  of  selection  was 
confined  to  Roman  Catholic  churches  in  the  city  of  New  York,  whereas,  in 
the  Case  of  Holland^  the  class  from  which  the  selection  was  to  be  made  em- 
braced all  the  Roman  Catholic  churches  in  the  world.  The  case  of  Burrill  v. 
JBoardman^  43  N.  Y.  254,  is  referred  to  in  the  opinion .  in  that  case  as  one  in 
v.2N.Y.s.no.l7— 38 


Digitized  by  VjOOQIC 


694  KEW  YORK  SUPPLEMENT.  [Sup.Ct 

which  the  English  doctrine  of  charitable  uses  is  alluded  to  or  diseassed,  but 
there  is  nothing  in  the  opinion  in  the  Holland  C€uie,  as  I  read  it.  which  inti- 
mates  that  the  case  of  Burrill  v.  Boardman  was  not  properly  decided;  and 
while,  in  the  Holland  Ca$e^  the  English  doctrine  of  charitable  uses  and  of  ctf 
pres  is  declared  not  to  have  existed  In  this  state  since  the  statute  of  1788,  it 
is,  as  we  have  already  seen,  distinctly  stated  by  the  court  that:  ** Under  this 
fly  stem  (t.  e.,  the  system  of  corporations  vested  with  power  to  take  and  hold 
property  for  educational,  religious,  and  other  charitable  and  benevolent  pur- 
poses) many  doubtful  and  obscure  questions  disappear  and  give  place  to  the 
more  simple  inquiry  whether  the  grantor  or  devisor  of  a  fund,  designed  for 
charity,  is  competent  to  give,  and  whether  (he  organized  body  is  endowed  by 
law  with  capacity  to  receive,  and  to  liold  and  administer,  the  gift."  The cskne 
is,  therefore,  not  an  authority  for  the  position  that  the  primary  gift  contained 
in  the  thirty-fifth  clause  of  Mr.  Tilden's  will  is  void  for  the  uncertainty  of 
the  person  or  object  upon  which  the  gift  is  to  be  bestowed.  That  object  is 
the  Tilden  Trust.  Thei*e  is  no  class,  large  or  small,  from  which  the  executors 
are  to  make  the  selection.  If  they  deem  it  expedient  to  give  anything  under 
the  terms  uf  the  will  for  the  purposes  of  the  primary  gilt,  the  giVt  must  be  to 
the  Tilden  Trust,  endowed  with  the  capacities  which  are  specified  in  the  will. 

It  is  further  urged  that  the  primary  gift  is  void  because  it  Is  entirely  within 
the  discretion  of  the  executors  whether  they  will  give  anything  or  nothing  to 
the  Tilden  Trust.  The  language  is:  **I  hereby  authorize  my  said  executors  and 
trustees  to  organize  the  said  corporation,  designate  the  first  trustees  thereof, 
and  to  convey  to  or  apply  to  the  use  of  the  same  the  rest,  residue,  and  re- 
mainder of  all  my  real  and  personal  estate  not  specifically  disposed  of  by  this 
instrument,  or  so  much  thereof  as  they  may  deem  expedient,  but  subject  nev- 
ertheless, to  the  special  trusts  herein  directed  to  be  constituted  for  particular 
persons,  and  to  the  obligations  to  make  and  keep  good  the  said  special  trusts; 
provided  that  the  said  corporation  shall  be  authorized  by  law  to  assume  such 
obligation. " 

As  we  have  seen,  the  case  of  Burrill  v.  Boardman  is  an  authority  for  the 
proposition  that  a  gift  is  not  invalidated  by  reason  of  the  fact  that  the  corpo^ 
rate  body  in  whose  favor  it  is  made  is  not  in  existence  at  the  time  of  the  t«s- 
tator*s  death.  In  that  case  the  bequest  was  upheld  as  a  good  executory  be- 
quest, it  being  limited  to  take  effect  within  the  period  allowed  for  the  vesting 
of  future  estates.  There  the  testator  gave  *'the  residue  of  his  personal  estate, 
including  lapsed  legacies,  etc.,  in  trust,  to  the  successive  presidents  of  five  | 

•  certain  incorporations,*  naming  them,  and  to  four  private  individuals,  naming  j 

them,  'and  to  the  survivor  and  survivors  of  them,  for  the  establishment  in  ' 

the  city  of  New  York  of  an  hospital  for  the  reception  and  relief  of  sick  and  | 

diseased  persons,  and  for  its  permanent  endowment.'"     He  then  directed  that  i 

the  institution  should  be  managed  by  the  nine  trustees  thus  appointed,  and  in  ' 

case  of  any  vacancy  in  the  individual  trustees  it  should  be  filled  by  the  official  | 

trustees.     After  some  further  directions  about  the  management  of  the  funds,  i 

the  will  contains  the  following  clauses:  *'I  direct  my  trustees  promptly  to 
apply  to  the  legislature  of  this  state  for  proper  acts  to  incorporate,  secure,  and 
perpetuate  said  hospital.  And  should  such  legislature  for  two  years  next  sfier 
my  decease  [provided  the  youngest  of  my  said  individual  trustees  living  at 
my  decease,  and  my  said  nephew,  or  either  of  them,  shall  so  long  live,]  re* 
fuse  or  neglect  to  grant  a  liberal  charter  for  the  safe  organization,  conduct, 
and  perpetuity  of  such  hospital  establishment,  in  accordance  with  the  provis- 
ions of  my  will,  I,  in  that  event,  direct  my  trustees,  from  time  to  time,  to  pay 
over  the  above  bequests  that  may  come  into  their  possession  under  my  will  to 
the  government  of  the  United  States  of  America."  The  court  said:  '*Tbe 
reasonable  interpretation  of  the  will  is,  that  the  testator  intended  to  limit  i 
contingent  future  interest,  in  the  nature  of  an  executory  devise,  the  contis- 
gency  depending  upon  the  creation  of  a  corporation  by  the  legislature  a^bls 
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of  taking  within  the  period  allowed  for  the  suspension  of  ownership  of  prop- 
erty by  the  statute  against  perpetuities.  The  language  might  have  been  more 
explicit,  but  avoiding  technical  criticisms,  and  observing  the  rule  to  find  a 
lawful  instead  of  an  unlawful  intent,  and  considering  all  the  provisions  of  the 
will,  the  construction  indicated  seems  tlie  most  natural  and  accurate. '^ 

There  is  a  distinction  between  that  case  and  the  case  at  bar  in  this,  that  in 
the  Roosevelt  Case,  if  the  hospital  was  incorporated  within  two  lives  in  being, 
the  residue  of  the  testator's  estate  went  immediately  to  the  corporation ;  while 
in  the  case  at  bar,  all,  or  only  so  much  of  the  residuary  estate  of  the  testator 
^^oes  to  the  Tilden  Trust  as  the  executors  may  determine  to  be.expedient. 
Does  this  difference  in  the  two  cases  render  the  decision  in  the  Roosevelt  Hos- 
pital  Case  inapplicable  to  this  case?  Does  the  discretion  which  is  vested  in 
the  executors  render  the  gift  invalid  for  uncertainty?  I  am  not  prepared  so 
to  hold,  and  do  not  find  that  counsel  have  referred  to  any  authority  which  de- 
termines that  the  provision  in  the  will  is  void  because  such  a  discretion  is 
vested  in  an  executor.  It  must  be  borne  in  mind  that  we  are  not  now  con- 
sidering the  question  whether  the  gift  may  not  become  ineffectual  because  of 
the  neglect  of  the  executors  to  exercise  their  discretion,  but  wliether  it  is  ab- 
solutely void  because  they  are  vested  with  such  discretion.  In  this  connec- 
tion it  should  also  be  borne  in  mind  that,  if  the  vesting  of  a  discretion  in  the 
executor  is  in  and  of  itself  fatal  to  the  gift,  and  causes  the  property  sought 
to  be  bequeiithed  to  descend  to  the  next  of  kin  and  heirs  at  law,  the  gift  In 
BurHll  V.  Boardman  would  have  been  invalid  because  it  was  dependent  upon 
the  legislature  granting  a  liberal  charter.  Wlio  in  that  case  was  to  determine 
whether  the  charter  was  liberal  or  illiberal?  Clearly  the  trustees.  (See  pro* 
visions  of  the  will  above  quoted.)  If,  then,  tlie  primary  gift  is  not  uncertain 
because  of  the  discretion  vested  in  the  executors,  is  It  void  for  uncertainty 
because  no  specific  sum  is  ujentioned  in  tlie  will?  The  executors,  it  will  be 
seen,  can  give  tlie  whole  of  the  residuary  estate,  or  such  portion  as  they  may 
deem  expedient.  This  is  no  more  indefinite  than  the  bequest  in  Power  v. 
Cassidy,  79  N.  Y.  602,  which  was  sustained.  There,  the  testator  left  one- 
third  of  his  residuary  estate  to  be  divided  by  his  executors  among  such  Roman 
Catholic  churches,  institutions,  schools,  or  charities  in  the  city  of  New  York 
as  the  majority  of  his  executors  siiould  decide,  and  in  such  proportions  as 
they  should  think  proper.  Here,  the  testator,  in  effect,  leaves  the  whole  of 
his  residuary  estate  to  the  Tilden  Trust,  or  so  much  thereof  as  his  executoi-s 
may  deem  expedient.  Numerous  authorities,  both  from  the  English  and 
American  courts,  have  been  cited  by  the  defendants^  counsel  to  sustain  their 
proposition  that  the  bequest  and  devise  in  question  cannot  be  assailed  for  in« 
definiteness  in  regard  to  its  subject,  but  I  do  not  deem  it  necessary  to  go  ovef 
them  in  detail.  It  seems  to  me  that  the  two  cases  from  our  court  of  appeals 
are  sufficient  in  principle  to  sustain  the  primary  gift  contained  in  the  will,  so 
far  as  it  is  assailed  on  the  ground  of  the  uncertainty  of  its  subject. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  that  the  provision  in 
question  is  void  because  it  creates  a  trust  which  is  not  one  of  the  express 
trusts  provided  for  by  section  55  of  the  statute  as  to  uses  and  trusts.  1  Rev. 
St.  pp.  728,  729.  The  bulk  of  the  property  wliich  was  in  the  hands  of  the  ex* 
ecu  tors  at  the  time  of  the  conveyance' to  the  Tilden  Trust  was  personal  pro{)- 
erty,  and  the  provisions  of  the  Revised  Statutes  winch  are  cited  only  apply  to 
real  estate.  Everitt  v.  Everitt,  29  N.  Y.  39;  Savage  v.  Bumhamt  17  N.  Y. 
571;  Kane  v.  Qott,  24  Wend.  641.  The  point  that  the  gift  of  tlie  whole  of 
the  residuary  estate  to  a  future  corporation  is  in  conflict  with  the  laws  of  this 
atate,  establishing  a  uniform,  consistent,  and  well-defined  mortmain  policy, 
I  do  not  regard  as  well  taken.  If  sound,  it  would  seem  to  deprive  a  testator 
of  the  right  to  make  a  gift  of  his  property  to  a  corporation  to  be  created  by 
legislative  act  after  his  death. — ^  right  which  is  upheld  and  recognized  by 
the  cases  of  Burrill  v.  Boardman  and  tihipman  v.  RollinSt  supra.    Nor  can 
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I. agree  with  the  plaintiff^s  counsel  in  the  position  that  the  provisions  of  the 
will  fall  within  the  restrictions  of  the  statute  relating  to  perpetuities.  The 
testator  has  provided  that  the  institution  to  be  known  as  the  '*Tilden  Trust" 
shall  be  incorporated  in  "form  and  manner  satisfactory  to  my  said  executors 
and  trustees,  during  the  life-time  of  the  survivor  of  the  two  lives  in  being 
upon  which  the  trust  of  my  general  estate  herein  created  is  limited,  etc,  to- 
wit:  the  lives  of  Ruby  S.  Tilden  and  Susie  Whittlesey,  etc."  It  is  very  clear 
from  this  that  the  testator  had  in  mind  the  provisions  of  the  Revised  Statut«>a 
in  respect  to  the  suspension  of  the  power  of  alienation,  and  that  he  intended 
that  his  executors  should  comply  with  those  provisions. 

It  is  argued  that  the  executors  and  trustees  might,  by  a  possibility,  omit  to 
procure  the  incorporation  within  the  period  of  the  two  lives  specified,  and 
that  then,  under  the  ulterior  gift  over,  they  would  hold  his  estate  for  an  in- 
definite and  unlimited  period  of  time  to  the  use  of  mankind.    To  this  posi- 
tion I  cannot  give  my  assent.    Church,  G.  J.,  in  speaking  of  a  similar  ob- 
jection in  Burrill  v.  Boardman^  says:   "It  is  objected  that  the  provisions  in 
question  violate  the  statute  against  perpetuities.    By  this  statute,  the  title 
to  personal  property  must  vest  absolutely  within  two  lives  in  being.     A  pos- 
sibility of  suspension  beyond  that  for  any  time,  however  short,  is  fatal. 
Bchettier  v.  Smith,  41  N.  Y.  S28.    It  is  urged  that  such  suspension  is  possi- 
ble, because  the  legislature  might  pass  the  charter  on  the  last  day  of  the  ex- 
istence of  the  last  of  the  two  lives;  that  it  would  not  become  operative  antil 
accepted  by  the  trustees;  and  that  such  acceptance  would  take  time,  daring 
which  the  title  could  not  vest.    From  the  language  employed  the  testator 
must  have  intended  that  the  charter  would  be  obtained  and  become  operative 
within  the  two  lives.    The  trustees  were  to  apply  for  acts  to  incorporate,  se- 
cure, and  perpetuate  the  hospital,  and  the  legislature  was  to  grant  a  charter 
for  its  safe  organization,  conduct,  and  perpetuity  within  the  specified  period. 
This  language  implies  that  the  testator  Intended  a  complete  corporate  exist- 
ence.   Besides,  the  charter  to  be  granted  could  only  be  the  one  applied  for,  in  | 
which  case  no  formal  acceptance  is  necessary.    Ang.  So  A.  Corp.  §  69.*^          i 
Again,  if  the  ulterior  gift  is  void  for  uncertainty,  the  duration  of  the  suspen- 
sion  of  the  power  of  alienation  is  necessarily  confined  to  the  lives  of  Ruby  S. 
Tilden  and  Susie  Whittlesey.    Furthermore,  in  construing  this  will,  we  roust         I 
presume  that  the  testator  intended  to  make  a  legal  disposition  of  his  estate,         I 
rather  than  a  void  or  illegal  one;  and  it  is  the  duty  of  the  court  to  give  to  the         { 
language  used  by  the  tesUitor  such  a  construction  as  will  make  the  instrument         | 
or  limitation  legal  or  valid,  if  it  can  be  done  in  harmony  with  well-settled         < 
rules,  with  the  manifest  intent,  and  adjudicated  cases,  rather  than  such  con- 
struction as  will  render  them  illegal  and  nugatory.    Du  BoU  y»  Ray^  35  K.         j 
y.  162;  Manice  v    Manice,  43  N.  Y.  362;  Tucker  v  Txwker.  5  N.  Y.  408; 
Post  v.  Hover,  33  N.  Y.  601.    Having  reached  the  conclusion  that  the  pri- 
mary gift,  contained  in  the  thirty-fifth  paragraph  of  the  wilU  is  not  void 
either  as  to  uncertainty  of  object  or  subject;  that  it  is  not  in  contravention 
of  the  statute  against  perpetuities;  and  that  the  provisions  of  the  Revised 
Statutes  in  relation  to  express  trusts  as  to  lands  do  not  apply  in  any  event  as 
to  the  personal  estate, — there  are  some  remaining  questions  to  be  considered. 
Assuming  the  authorities  to  establish  that  the  right  to  give  to  a  corporation 
to  be  created  after  the  death  of  the  testator  exists,  and  that  the  gift  on  snch 
incorporation  becomes  effectual,  the  question  presents  itself:    What  is  the 
estate  or  interest  which  the  executors  and  trustees  hold  in  the  property  de- 
vised and  bequeathed  to  them  by  the  will?    Great  stress  has  been  laid  by 
counsel  upon  the  thirty-ninth  article  of  the  will,  which  is  as  follows:  "I 
hereby  devise  and  bequeath  to  my  said  executors  and  trustees,  and  to  their 
successors  in  the  trust  hereby  created,  and  to  the  survivors  and  survivor  of 
them,  all  the  rest,  residue,  and  remainder  of  all  the  property,  real  and  per- 
sonal, of  whatever  name  or  nature,  and  wheresoever  situated*  of  which  I 
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may  be  seized  or  possessed,  or  to  which  I  may  be  entitled,  at  the  time  of  my 
decease,  wlilch  may  remain  after  instituting  the  several  trusts  for  the  benefit 
of  specific  persons;  and  after  malting  provision  for  the  specific  bequests  and 
objects  as  herein  directed,  to  have  and  to  hold  the  same  unto  my  said  execu- 
tors and  trustees,  and  to  their  successors  in  the  trust  hereby  created,  and  the 
survivoi-s  and  survivor  of  them,  in  trust,  to  possess,  hold,  manage,  and  take 
care  of  the  same  duiing  a  period  not  exceeding  two  lives  in  being;  that  is  to 
say,  the  lives  of  my  niece,  Ruby  S.  Tilden,  and  my  grandniece,  Susie  Whit- 
tlesey, and  until  the  decease  of  the  survivor  of  the  said  two  persons;  and, 
after  deducting  all  necessary  and  proper  expenses,  to  apply  the  same,  and  the 
proceeds  thereof,  to  the  objects  and  purposes  mentioned  in  this  my  will." 
This  provision  must  be  read  in  connection  with  the  other  provisions  of  tlie 
-will,  and  the  intention  of  the  testator  gathered  from  the  whole  instrument. 
See  cases  above  cited. 

I  am  strongly  inclined  to  the  opinion  that,  under  Burrill  v.  Boardman,  it 
should  be  held  that  the  testator  intended  to  limit  a  contingent  future  interest 
in  the  nature  of  an  executory  devise,  the  contingency  depending  upon  the 
creation  of  a  corporation  by  the  legislature,  capable  of  taking  within  the 
period  allowed  for  the  suspension  of  ownership  of  property  by  the  statute 
against  perpetuities.  43  N.  Y.  259,  per  Chuhch,  C.  J.  If  this  be  not  the 
true  interpretation  of  the  will,  I  think  that,  even  although  the  trust  sought 
to  be  reposed  in  the  executors  and  trustees  cannot  be  supported  as  an  express 
trust  as  to  real  estate,  under  the  Revised  Statutes,  the  power  conferred  by 
the^will  in  respect  to  the  residuary  estate  is  good  as  a  power  in  trust,  the 
beneficiary,  the  Tilden  Trust,  being  competent  to  take  under  the  act  creating 
it.  Downing  v.  Marshall,  28  N.  Y.  377.  In  that  case  Gomstock,  G.  J., 
after  stating  that  the  impression  which  has  prevailec^  to  some  extent  that 
the  fifty-fifth  section  of  1  Rev.  St.  p.  728,  had  taken  from  owners  the  power 
of  imposing  upon  their  estates  any  limitations  having  the  general  character- 
istics of  a  trust,  except  such  as  are  thus  enumei^ated,  goes  on  to  say:  "That 
this  impression  is  not  well  founded  will  appear  on  a  brief  consideration  of 
the  subject.''  Then,  after  a  summary  of  the  history  of  uses  and  trusts,  and 
stating  tliQ  effect  of  the  Revision  of  1830  upon  our  former  law,  he  concludes: 
**  And  thus,  as  the  old.statute  of  uses,  which  was  intended  to  abolisi)  passive 
trusts,  left  the  widest  field  for  the  creation  of  active  ones,  so  our  Revision  in 
abrogating  all  active  trusts,  except  the  few  particularly  specified,  has  reani- 
mated them  under  the  name  of  powers  which  are  left  without  restriction,  pro- 
-vided  the  purpose  of  the  limitation  or  power  be  in  itself  a  lawful  one.  The 
-statute,  it  is  true,  enunciates  a  code  on  the  subject  of  powers,  also,  but  it 
makes  no  attempt  to  enumerate  or  define  the  lawful  occasion  for  creating  a 
power."  See,  also,  Dock  Co.  v.  Stidmant  30  N.  Y.  175;  Konvalinka  v. 
JSchlegeh  104  N.  Y.  125,  9  N.  E.  Rep.  868;  Cooke  v.  Piatt,  98  N.  Y.  35-38. 

If  there  is  anything  in  the  provisions  of  the  thirty-ninth  article  of  the  will 
which  seems  to  be  inconsistent  with  the  thirty-fiftli  article,  or  to  conflict  with 
the  view  that  the  testator  intended  to  give  to  his  executors  an  estate  support- 
able as  an  executory  devise,  or  with  the  view  that  the  devise  and  bequest  con- 
tained in  the  last-mentioned  article  can  be  supported  as  a  power  in  trust,  after 
separating  the  primary  from  the  uncertain  ulterior  gift,  the  cases  heretofore 
•cited  establish,  I  think,  that  the  actual  intention  of  the  testator  is  to  be  ar- 
rived at  by  an  examination  of  the  whole  will.  And  as  it  appeal's  to  me  that 
the  intention  of  the  testator,  as  disclosed  by  the  whole  will,  was  that  the  plain- 
tiff and  the  other  heirs  at  law  and  next  of  kin  should  receive  nothing  beyond 
the  provisions  made  for  each  of  them  in  other  portions  of  the  will,  and  should 
be  excluded  from  the  enjoyment  of  any  part  of  his  residuary  estate;  and  as 
the  &irrying  out  of  that  intention  can  be  effectuated  without  violating  the 
rules  of  law,  the  provisions  of  articles  thirty-five  and  thirty-nine  should  be 
harmonized*  and  the  court  refuse  to  declare  that  the  testator  died  intestate  as 
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to  his  residuary  estate.  Pond  v.  Bergh,  10  Paige,  140,  141, 152;  Du  Bais  ▼. 
Hay,  35  N.  Y.  162,  166.  167:  Wager  v.  Wager,  96  N.  Y.  166,  167;  Murdoch 
V.  Ward,  67  N.  Y.  392.  Furthermore,  if  the  case  is  not  free  from  doubt  the 
benefit  of  that  doubt  should  be  given  in  support  of  the  will,  under  the  famil- 
iar rule  that  the  court  should  not  declare  that  a  testator  died  intestate,  in  re- 
spect to  property  which  he  has  sought  to  transmit  by  will,  unless  compelled 
to  do  so.  Again,  even  if  the  Tilden  Trust,  as  constituted  by  the  legislature, 
is  not  the  corporation  which  the  testator  designed  that  his  executors  should 
invoke  the  legislature  to  create,  the  court  should  not,  on  that  account,  at  this 
time,  adjudge  that  the  provisions  of  the  will  are  void;  as  it  is  possible  that 
within  the  two  lives  designated  in  the  will,  a  corporation,  fully  answering 
the  testator's  views,  may  be  called  into  being,  or  the  powers  of  the  present 
corporation  so  extended  tis  to  meet  the  objections  urged  by  the  plaintiff's 
counsel. 

1  liave  examineil  the  authorities  cited  in  the  elaborate  briefs  of  counsel  with 
attentive  care,  and  have  derived  instruction  from  their  perusal;  but  as  a  re- 
sult of  my  examination  of  those  authorities  and  briefs,  and  of  the  whole cascr 
1  feel  obliged  to  say  that  the  attack  upon  the  validity  of  the  provisions  of  the 
will  cannot  be  successfully  sustained.  No  special  argument  has  been  made 
against  the  clauses  of  the  will  relating  to  the  support  and  maintenance  of 
libraries  in  Yonkers  and  New  Lebanon,  and  therefore  1  have  not  considered 
them  in  this  opinion.  The  judgment  to  be  entered  in  accordance  with  the 
views  expressed  in  this  opinion  wiJl  be  settled  on  notice. 


Graham  o.  Fountain  et  al. 

{Supreme  Court,  Special  TeinUy  New  York  County.    June,  1888.) 

1.  Mortgages— Foreclosure— Parties — Remainder-Mkn— Powers  ix  Trust. 

A  conveyance  in  trust  to  convey  to  the  surviving  children  of  the  cestui  que  tnut 
after  her  death,  though  invalid  as  a  trust,  may  be  upheld  as  a  power  in  trust;  and 
under  3  Rev.  St.  N.  Y.  (7th  Ed.)  2191,  %  96,  providinir  that  the  performance  of 
every  trust  power  may  be  compelled  in  equity,  the  purchaser  under  foreclosure 
proceedings,  to  which  the  infant  children  of  the  cestm  que  trust,  then  living,  were 
not  parties,  takes  subject  to  their  right  to  redeem.* 

2.  Same— Release  bt  Remainder-Men— Surviving  Children. 

A  release  by  the  children,  during  the  life  of  the  cestui  que  trtutt,  to  the  purchaser,, 
does  not  cure  the  defect  in  his  title,  since  until  she  is  actually  dead  it  cannot  be  said 
what  children  will  survive  her. 
8.  Judgment— Against  Trustee— When  Conclusive. 

A  trustee,  who  is  made  a  defendant  in  foreclosure  proceeding's,  is  concluded  by 
the  judgment,  where  she  appeared  and  defended  as  trustee,  though  she  is  not  so- 
described. 

A.ction  by  John  Graham  against  Gideon  E.  Fountain  and  John  Morrow,  to 
recover  moneys  paid  on  a  contract  to  purcliase  certain  land,  it  being  alleged 
by  plaintiff  that  defendant  did  not  tender  a  marketable  title.  James  L.  Cur- 
tis and  Clarissa  E.  Curtis,  his  wife,  conveyed  the  land  in  question  to  Eliza 
Kacey,  as  trustee  of  Clarissa  E.  Curtis,  for  life,  and  in  trust  to  convey  after 
her  deatli  to  her  surviving  children.  George  Lovatt  had  a  mortgage  on  the 
land,  and  after  tlie  execution  of  the  trust  deed  brought  an  action  to  foi*ecl08e. 
The  children  then  living  were  not  made  parties,  and  defendants  purchased  at 
the  foreclosure  sale.  The  children  afterwards,  and  during  the  life  of  ihelr 
mother,  executed  a  release  to  defendant.  3  Rev.  St.  N.  Y.  (7th  Ed.)  2191, 
§  96,  provides  that  the  performance  of  every  trust  power  may  be  compelled 
in  equity. 

Hays  d-  G^reenbaum,  for  plaintiff.     Hooper  C\  Van  Vorst,  for  defendants. 

1  As  to  who  are  necessary  parties  to  a  f  oredosvr*  suit,  see  Bank  v.  Fsaper  Co.,  (N.  J.> 
15  AU.  Rep.  S88;  Merritt  v.  Daffln,  (Fla.)  4  South.  Rep.  806,  and  note. 
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lNGBAHAM»  J.  There  is,  I  thiak,  no  doabt  thai  the  deed  ftom  James  L* 
Curtis  and  Clarissa  £.  Curtis,  his  wife,  the  parties  of  the  first  part,  to  Eliza 
Kacey,  as  trustee  of  the  said  Clarissa  E.  Curtis,  party  of  the  second  part,  cre- 
ated a  valid  trust  for  tlie  life  of  Clarissa  E.  Curtis,  and  that  the  trustee  be- 
came vested  with  the  legal  title  to  the.  property  conveyed,  during  the  contin- 
uance of  the  trust;  that  the  further  trust  contained  in  the  deed  to  cqpvey  the 
propei-ty  on  the  death  of  Clarissa  £.  Curtis  was  void  as  a  trust,  but  valid  as 
a  power  in  trust;  and  that  the  legal  title  to  the  estate  in  remainder  vested  in 
Clarissa  E.  Curtis,  the  grantor.  It  is  also  clear  that  the  judgment  entered  in 
the  foreclosure  action,  brought  to  foreclose  the  Lovatt  mortgage,  was  binding 
upon  Eliza  Bacey  as  trustee.  Slie  was  a  party  to  the  action,  appeared  in  the 
action,  and  interposed  an  answer,  setting  up  her  deed  of  trust,  and  claimed 
to  bold  the  property  as  trustee  under  that  deed.  8he  was  thus  before  the 
court  as  trustee,  and,  whether  or  not  she  was  described  in  the  action  as  a  trus- 
tee or  not,  tlie  judgment  was  binding  upon  her  as  trustee. 

The  serious  question  in  the  case  is  whether  or  not  the  infant  children  of 
Clarissa  £.  Curtis,  living  at  the  time  of  the  commencement  of  the  foreclosure 
action,  were  necessary  parties  to  that  action.  As  before  stated,  the  trust  to 
convey  the  said  lands  in  fee-simple  to  tlie  children  of  the  said  Clarissa  living 
at  her  decease,  and  the  surviving  children  of  such  of  them  as  may  then  be 
dead,  was  not  valid  as  an  express  trust.  It  was,  however,  valid,  as  a  power 
in  trust,  and  under  section  96  of  the -statute  of  powers  its  performance  could 
be  compelled  in  equity  for  the  benefit  ot  the  parties  interested.  The  parties 
interested  would  be  the  children  of  Clarissa  E.  Curtis  living  at  her  decease,, 
and  the  surviving  children  of  such  of  them  as  may  be  dead,  and  on  her  de- 
cease they  would  have  the  right  to  compel  a  performance  of  that  trust  by  the 
decree  of  a  court  of  equity.  The  decree  in  the  foreclosure  case  would  be  no 
defense  to  such  an  action,  because  they  were  not  parties  to  that  action;  and» 
having  obtained  a  conveyance  from  the  trustee  to  them  as  an  execution  of  the 
power,  I  can  see  no  reason  why  they  would  not  be  entitleil  to  maintain  an  ac- 
tion to  redeem  the  mortgage  foreclosed*  The  case  of  Williamsofi  v.  Field,  2 
Sandf .  Ch.  562,  presented  a  similar  question,  and  in  that  case  it  is  held:  **  The 
direction  that  tlie  trustees  are  to  convey  the  property  to  the  issue  of  Clarlc» 
living  at  his  death,  in  no  way  affects  the  point.  The  Issne  would  be  deemed, 
in  equity,  as  having  the  whole  interest  after  the  death  of  Clark,  without  any 
regard  to  the  conveyance  of  tlie  legal  title."  And  in  Lockmau  v.  ReiUy^  95 
N.  Y.  70,  it  was  held  that  a  person  having  a  direct  estate  or  interest,  legal 
or  equitable,  in  the  land  as  land,  must  be  inade  a  party  to  the  action,  so  as  to 
be  bound  by  the  judgment  therein.  At  page  69  the  court  say:  ** There  is  no 
question  about  the  general  rule  that  where  the  equity  of  redemption  has  been 
sold  or  devised,  and  becomes  divided  into  particular  estates  and  remainders, 
the  owners  of  these  estates  should  be  parties  to  the  action  to  foreclose  the 
mortgage,  and,  when  the  equity  of  redemption  has  been  vested  in  trustees  for 
the  benefit  of  others,  the  oetftviit  que  trwttentt  as  well  as  the  trustees,  should 
be  parties.''  I  think,  therefore,  that  the  infant  children  of  Mrs.  Curtis  were 
necessary  parties  to  the  action  to  foreclose  the  mortgage,  and  that  the  convey- 
ance given  under  the  decree  in  that  action  did  not  give  to  the  grantee  a  mar- 
ketable title.  Nor  did  the  release  from  the  children  of  Clarissa  E.  Curtis 
make  a  good  title.  The  peraons  in  whom  the  right  to  enforce  the  power  in 
equity  would  vest  on  the  decease  of  Clarisssi  would  be  the  children  living  at 
her  decease,  and  the  surviving  children  of  such  of  them  as  may  then  be  dead. 
It  was  impossible  to  say  who  would  be  her  surviving  children  on  her  decease 
until  she  was  actually  dciul;  and,  as  she  was  still  living  at  the  time  the  oon* 
tract  in  question  was  to  be  performed,  the  defendant  did  not  tender  to  the 
plaintiff  a  marketable  title.  In  the  case  of  Church  Home  v.  l^hompvon,  108 
N.  Y.  619,  15  N.  £.  Hep.  193,  it  was  held  **that  in  an  action  to  recover  dam- 
ages for  the  breach  of  a  contract  to  convey,  if  there  was  a  reasonable  doubt 
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as  to  the  vendor's  tttle,  such  as  to  affect  the  value  of  the  property,  6r  to  in- 
terfere with  the  sale  of  the  land  to  a  reasonable  purchaser,  tiie  plalntiflTs  cause 
of  action  woold  be  sustained;  and  this  rule  dbiains  as  well  where  the  vendee 
sues  to  recorder  back  the  price  paid  as  where  the  vendor  sues  to  compel  per- 
formance." And  although  the  burden  is  on  the  plaintiff  to  prove  that  the 
title  tendered  was  not  a  marketable  title,  on  such  proof  the  plaintiff  is  entitled 
to  recover.    Plaintiff  is  therefore  entitled  to  judgment,  with  costs. 


Kelly  v.  Gould  et  aL 
(Supreme  CourU  Speddl  Term,  New  York  County,    June  2S,  188S.) 

DXCBIT— LlABILITT  OF  DrAWBR  TO  ASSIOSTBB  OF  DrAFT. 

Defendants,  who  were  building  a  railroad^  obtained  the  incorporation  of  a  con- 
struction company,  which  was  never  organized,  and  was  irresponsible,  and  pro- 
cured contractors  to  contract  with  its  pretended  agent  by  false  representations  that 
money  bad  been  obtained  in  Europe  with  which  tb  build  the  road.  The  chief  en- 
gineer, as  agent  of  defendants,  drew  drafts  on  the  agent  of  the  oonstmction  com- 
pany, for  work  done  under  the  contract,  and  had  them  cashed  at  a  bank  where  they 
had  done  business  before,  by  exhibiting  the  contract  with  the  construction  com- 
pany, and  detailing  the  statement  made  that  money  had  been  obtained  in  Europe. 
MeCAy  that  an  action  was  maintainable  by  the  bank's  assignee  of  the  drafts,  for  the 
fraudulent  representations. 

On  dem  urrer  to  complaint. 

Action  by  Eugene  Kelly  against  Jay  Gould,  the  Mexican  Oriental  Intema- 
ilonal  &  Interoceanic  Railroad  Company,  the  Mexican  Southern  Railway  Com- 
pany, foreign  corporations,  and  others,  for  false  representations,  whei^by 
;they  obtained  money  on  drafts  drawn  on  an  irresponsible  company. 

Swing  &  Southards  for  plaintiff.  Vanderpoel,  GreeUt  Cumingd  €hodwin 
and  John  Yard,  for  respondents. 

O'Brien,  J.  The  defendants  have  separately  interposed  a  demurrer  to  the 
complaint  herein,  alleging  as  grounds  therefor — Firatpihe  complaint  does  not 
state  facts  suflicient  to  constitute  a  cause  of  action ;  second,  that  there  is  a  de- 
fect of  parties;  third,  that  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action;  fourth,  that  there  is  a  misjoiner  of  causes  of  action,  because, 
as  is  alleged,  (a)  causes  of  actions  against  individuals  are  joined  with  causes 
of  action  against  corporations;  (6)  causes  arising  in  contract  are  joined  with 
causes  arising  in  tort. 

The  third  ground  —that  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action,  the  plaintiff  being  a  resident  of  New  York — would  seem  to  be 
disposed  of  by  section  1780  of  the  Code  of  Civil  Procedure  as  untenable.  The 
other  grounds  will  be  noticed  in  discussing  the  principal  one  relied  upon  by 
all  the  defendants,  that  tlie  complaint  does  not  state  facts  sutBcient  to  consti- 
tute a  cause  of  action. 

Tlie  leading  facts  stated  in  the  complaint,  out  of  which  the  right  of  action 
arises,  may  be  summarized  thus:  In  July,  1883,  the  Mexican  Oriental  Inter- 
national &  Interoceanic  Railroad  Company,  one  of  the  defendants  herein, 
(Gould's  line,)  had  a  concession  to  build  a  railway  from  New  Laredo,  on  the 
Rio  Grande,  opposite  the  south-western  terminus  of  the  Missouri  Pacific  sys- 
tem, to  the  City  of  Mexico.  It  had  expended  ;$l,500.000on  the  line,  had  graded 
the  greater  part  of  the  first  100  miles,  through  Messrs.  Hunter,  Sampsel  & 
Wells,  contract<jrs,  who  then  !iad  a  construction  force  on  the  line,  idle,  but 
ready  to  go  on  with  the  work  as  soon  as  additional  funds  could  be  provided. 
The  Mexican  Southern  Railway  Company  (Gen.  Gi*ant^s  line)  had  at  the  same 
time  a  concession  to  build  from  the  City  of  Mexico  to  the  southern  boundaiy 
of  the  republic,  with  one  branch  south-easterly  to  Vera  Cruz,  and  another 
south-westerly  to  the  Pacific,  but  had  done  no  work.  A  concession  from  the 
Mexican  government  consolidating  the  two  systems  had  recently  been  oti* 
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talned,  giving  increased  subsidies,  but  containing  the  condition  that  work 
should  be  resumed  by  July  14,  1883,  and  prosecuted  vigorously  thenceforth; 
and,  in  case  of  breach  by  the  companies,  that  the  franchises  sliould  be  abso- 
lutely forfeited.  AH  of  the  defendants  had  an  interest  in  one  or  the  other  of 
the  original  charters,  and  therefore  were  interested  in  resuming  work  by  that 
^ate,  and  thus  saving  the  forfeiture.  The  consolidation  was  not  offered,  but 
was  postponed  to  await  the  result  of  a  negotiation  thi*n  being  made  in  Europe 
for  funds  to  build  the  consolidated  line,  to  aid  which  negotiation  defendant 
George  J.  Gould  was  then  in  Europe.  As  a  preparation  for  construction  of 
the  consolidated  line,  articles  of  incorporation  under  the  laws  of  Iowa  were 
tibial i>ed  for  a  company,  to  be  called  the  "Southwest  Construction  Company, " 
with  the  view  to  having  it  build  the  whole  line  if  the  necessary  money  could 
-be  obtsiined.  But  no  stock  was  subscribed,  nor  organization  effected,  nor 
contract  given  it  to  build,  nor  officers  elected.  It  was,  in  fact,  merely  inchoate, 
•without  offlcera  or  capital,  or  responsibility,  or  right  to  contract  to  build  the 
railway.  The  9th  of  July,  1883,  had  come,  woqk  had  not  been  resumed,  and 
all  the  franchises  of  both  the  old  companies,  and  of  the  proposed  consolidated 
company,  were  about  to  be  forfeited.  Only  five  days  remained  within  which 
•to  commence  the  work  of  construction.  The  situation  was  desperate.  Only 
Hunter,  Bampsel  &  Wells,  the  former  contractors  and  their  forces,  then  on 
the  old  line,  could  save  it.  Thereupon,  on  the  9th  of  July,  1888,  defendants 
induced  the  contractors  (one  of  whom,  J.  B.  Sampsel,  was  then  in  New  York) 
•to  propose  to  J.  Henry  Work,  who  was  falsely  represented  to  be  secretary  of  the 
Southwest  Construction  Company,  and  authorized  to  contract  for  it,  to  grade 
270  miles  of  the  line,  on  the  terms  of  their  recent  contract.  This  proposition 
was  procured  by  the  defendants,  from  said  contractors,  by  falsely  assuring 
them  tliat  they  (tlie  defendants)  had  ol)tiiined  in  Europe  all  the  money  needed 
for  the  work.  They  then  caused  J.  Henry  W^ork  to  accept  the  proposal  so 
procured,  and  to  order  the  immediate  resumption  and  rapid  prosecution  of  the 
work,  wiilch  order  was  forthwith  carried  into  effect.  The  Milmo  National 
Bank  of  Laredo,  Tex.,  complainant's  assignor,  had  theretofore  cashed  many 
drafts  drawn  by  B.  6.  Wathen,  as  chief  engineer  of  the  Mexican  Oriental  In- 
Jtemational  &  Interoceanic  Railroad  Company, for  the  work  done  as  afoi*esaid, 
before  July  9,  1883;  which  drafts  were  drawn  on  George  M.  Dodge,  presi- 
-dent  of  the  International  Railway  Improvement  Company,  and  afterwards  of 
•the  Oriental  Construction  Company,  defendants  herein,  which  companies  had 
^theretofore  been  engaged  in  constructing  said  lUO  miles  of  railway.  All  of 
^heee  drafts  were  duly  paid.  The  same  bank  had  also  cashed  one  draft  drawn 
by  said  chief  engineer  on  said  J  H.  Work,  on  an  estimate  for  woric  done  in 
the  latter  part  of  July,  1888,  which  draft  was  also  paid.  Said  bank  there- 
.after,  on  the  24th  of  September  1888,  cashed  two  drafts  for  an  aggregate  of 
332,854.11,  which  defendants  authorized  the  chief  engineer  to  draw  on  Work, 
.aa  pretended  secretary  of  said  so-called  Southwest  Construction  Company,  for 
work  done  under  the  fraudulent  arrangement  above  set  forth.  The  bank 
knew  nothing  of  the  Southwestern  Construction  Company,  but  relied  on  the 
^ood  faith  of  defendants,  and  therefore  supposed  that  the  alleged  bogus  con- 
tract was  real  and  valid,  and  made  with  a  company  organized  in  good  faith  by 
•defendants,  as  owners  of  said  railway  properties  and  franchises.  The  bank 
also  relied  on  the  truth  of  the  false  and  fraudulent  representations  made  to  the 
«aid  Hunter,  Sampsel  &  Wells,  to  the  effect  that  defendants  had  obtained  in 
£urope  all  the  money  needed  to  complete  the  railw^ay ;  and,  led  on  by  these 
Xalse  representations,  had  cashed  the  two  drafts  last  named,  which  were  duly 
presented,  but  not  paid.  The  complaint  also  sets  forth  that,  long  before  the 
eashing  of  said  two  drafts  for  ^2,b54.11  by  said  bank,  tlie  defendant  utterly 
failed  in  their  negotiations  abroad,  and  entirely  abandoned  the  same,  and  all 
expectation  of  raising  money  to  pay  for  work  on  the  railway;  and  that  they 
fruudulently  kept  the  contractors  and  chief  engineer  and  the  Milmo  National 
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Bank  in  ignonince  of  their  failure,  knowing  tiiat  the  ooittraetors  w«re  going- 
on  with  the  construction  upon  the  faith  of  their  representations,  as  above  set 
forth,  and  knowing  and  intending  that  tlie  drafts  would  be  cashed  by  the 
Milmo  13ank  on  the  faith  of  such  representations.  The  complaint  further  ai* 
leges  that  the  defendants,  except  said  Work,  and  the  Mexican  Southern  Rail* 
way  Company,  were  the  owners  of  said  Mexican  Oriental  International  &  In* 
teroceanic  Railway,  and,  as  sucli,  got  the  benefit  of  the  said  expenditore  of 
the  moneys  wrongfully  obtained  from  the  Milmo  Bank.  Farticipation  by  all 
of  the  defendants  in  the  false  representations  above  set  forth,  knowing  tbem 
to  be  false,  and  their  knowledge  of  all  the  facts,  and  the  leiianoeof  the  Milmo* 
National  Bank  on  the  false  representation  as  true,  and  the  damage  to  it  €m> 
casioned  thereby,  are  all  fully  alleged  in  the  complaint. 

Upon  these  facts  the  plaintiff  claims  to  be  entitled  to  recover  against  all  the 
defendants  on  the  following  grounds:  First.  A  fraud  in  ''palming  off"  on 
the  contractors  a  pretended  contract  with  an  unorganized,  unauthorized,  and 
irresponsible  company.  Second,  A  fraud  in  executing  a  contract  in  the  name 
and  in  behalf  of  a  company  without  authority,  in  which  deceit  all  the  defend* 
ants  were  implicated.  Third,  A  fraud  in  representing  that  money  had  been 
obtained  by  them  to  complete  the  consolidated  line.  Fourth.  A  fraud  in  pur- 
posely failing  to  correct  their  false  representations  by  advising  the  contractors 
and  the  bank  that  the  money  had  not  been  obtained,  and  consequently  that 
the  work  could  not  be  paid  for.  Fifth.  The  participation  of  the  defendants 
in  the  false  representations  made  by  defendant  Work  in  signing,  without  au* 
thority,  the  paper  as  secretary  of  the  Southwestern  Construction  Company. 

It  will  thus  be  seen  that  the  action  relied  upon  is  oxi»  ex  delicto.  The  main 
fact  relied  upon  as  the  basis  of  the  fraud  is  the  alleged  bogus  contract  pur- 
porting to  have  been  made  between  the  Southwestern  Construction  Company 
and  Hunter,  Sampsel  &  Wells,  the  contractors,  and  whicli  was  ''palmed  off" 
on  plaintiff's  assignor,  the  Milmo  National  Bank.  It  is  well  settled  that  to- 
sustain  a  demurrer  for  insufficiency  it  must  appear,  admitting  the  facts  stated 
to  be  true,  that  the  complaint  presents  no  cause  of  action  whatever.  It  is  not 
sufficient  that  the  facts  are  imperfectly  or  informally  averred,  or  that  the 
pleading  lacks  definiteness  and  precision.  The  complaint  is  deemed  to  allege 
what  can  be  implied  from  the  allegations  therein  by  reasonable  and  fair  in- 
tendment. As  stated  by  Denio,  J  ,  in  Zabriskie  v.  Smithy  IS  N.  Y.330,  the 
rule  by  which,  under  the  Code,  the  sufficiency  of  a  complaint  is  to  be  deter- 
mined, is  thus  stated:  "It  is  sufficient  that  the  requisite  allegationa  can  be 
fairly  gathered  from  all  the  averments  in  the  complaint,  though  the  statement 
of  them  may  be  argumentative,  and  the  complaint  deficient  in  technical  lan- 
guage. **  Had  the  Southwestern  Construction  Company  been  made  a  party  de^ 
fendant  under  allegations  showing  that  the  moneys  procured  from  tint  Milmo- 
Bank  were  upon  drafts  drawn  upon  that  company,  or  if  it  oould  be  inferred 
from  the  allegations  in  the  complaint  that  the  cause  of  action  was  one  aris- 
ing out  of  transactions  between  the  said  company  and  the  Milmo  Bank,  many 
of  the  arguments  urged  as  to  misjoinder  of  causes  of  action,  and  in  favor  of 
making  the  said  company  a  party  defendant,  would  be  available  and  good.  As 
I  read  the  complaint,  however,  it  sets  up  but  one  cause  of  action  as  against 
all  tiie  defendants;  claiming,  substantially,  that  they  are  responsible  for  hav- 
ing wrongfully  and  fraudulently  set  in  motion  a  train  of  circumstances  which 
finally  resulted  in  plaintiff's  injury.  The  complaint  is  not  to  be  deemed  as- 
uniting  several  causes  of  action,  bteause  it  Sets  forth  several  grounds  relative 
to  the  same  transaction,  on  either  of  which  the  defendants  would  be  liable* 
I  do  not  tliink  it  would  be  claimed,  assuming  the  facts  stated  to  be  true,  had 
Hunter,  Sampsel  &  Wells,  tlie  contractors,  brought  an  action,  alleging,  sab* 
stantially,  as  the  plaintiff  does  here«  that  they  were  imposed  upon  by  a  pre^ 
tended  contract  with  an  unauthorized,  unorganized,  and  irresponsible  cooi* 
pany,  that  false  representations  as  to  the  procuring  of  moneys  to  be  used  ia 
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payment  for  work  to  be  done  under  the  contract  were  made,  but  that  thej 
would  have  pleaded  a  good  cause  of  action.  The  only  real  question,  there- 
fore, is  not  as  to  whether  the  complaint  sets  forth  a  cause  of  action  as  against 
the  defendants,  but  whether  it  is  such  a  cause  of  action  as  inures  to  the  ben- 
efit of  and  can  be  maintained  by  plaintiff.  It  is  contended  with  much  force 
that  the  contract  was  not  with  the  Milmo  Bank,  and  therefore,  unless  a  party 
or  privy,  it  cannot  recover.  The  same  objection  is  urged  as  to  the  representa- 
tion about  obtaining  the  loan  in  Europe,  which,  even  though  false,  would  not 
entitle  the  Milmo  Bank  to  recover;  for  the  reason  that  it  is  not  alleged  that 
they  were  made  to  the  bank,  but  to  Hunter,  Sampsel  &  Wells. 

Another  objection  suggested  is  that  the  complaint  is  further  deficient  in  not 
alleging  that  the  defendants  had  any  knowledge  that  the  bank  had  been  in- 
formed of  their  endeavors  to  negotiate  a  Iqan  in  Europe,  nor  that  the  defend- 
ants knew  that  any  request  had  been  made  upon  the  bank  to  discount  the 
drafts,  and  therefore  the  defendants  were  under  no  obligation  to  acquaint  the 
bank  with  the  fact  that  the  attempt  to  negotiate  the  loan  was  a  failure.  The 
answer  to  this  line  of  reasoning  appears  to  me  to  rest  upon  the  fact,  appar- 
ently overlooked  in  the  argument  of  defendants'  counsel,  that  it  is  averred, 
that  not  only  tlie  contractors,  but  Walthen,  the  defendants*  agent  and  chief  en- 
gineer, together  took  the  drafts  to  the  Milmo  Bank  for  negotiation,  and  at 
that  time  exhibited  to  the  bank  the  proposition  of  Hunter,  Sampsel  &  Well& 
and  the  recommendation  of  Gould,  Sage  &  Grant,  the  alleged  pretended  ac* 
ceptance  of  George  J.  Gould,  the  instructions  of  Work  to  Walthen  to  draw 
these  drafts,  and  that  then  and  there  they  detailed  to  the  bank  the  statements 
made  to  them  that  the  money  to  carry  on  the  work  had  been  obtained  in  Eu- 
rope. Walthen,  who  had  been  constituted  the  agent  of^he  defendants  in  a. 
common  enterprise  in  which  all  were  interested,  in  drawing  and  negotiating 
the  drafts  and  making  the  representations,  acted  within  the  scope  of  his  au- 
thority; and  his  acts  as  such  agent  appear  to  mie  to  be  as  binding  on  defend- 
ants as  if  they  themselves  made  them  to  the  bank.  This  rule  seems  to  accord 
with  the  principle  of  adjudications,  in  which  it  has  been  held  that  it  is  not 
essential  that  the  representation  should  be  addressed  directly  to  the  party  wha 
seeks  a  remedy  for  having  been  deceived  and  defrauded.  At  the  time  that 
these  statements  were  made,  to  induce  the  Milmo  Bank  to  part  with  money  Uy 
be  expended  for  the  beneflt  of  the  defendants,  the  complaint  alleges  that  the 
defendants  then  knew  that  the  representations  were  false,  and  that  the  con- 
tract between  the  Southwestern  Construction  Company  and  the  directors  waa 
unauthorized,  and  made  by  persons  who  had  no  authority  to  bind  the  com- 
pany. The  defendants'  liability  is  predicated,  not  only  on  the  negotiations  of 
the  contractors  and  agent  with  the  bank,  but  also  upon  the  ground  that  the 
eonstruf'tion  contract  was,  in  substance,  a  forgery,  perpetrated  with  their 
knowledge  and  assent.  It  is  for  these  wrongful  acts,  which  the  plaintiff's  as- 
signor claims  to  have  relied  upon  to  his  detriment,  that  a  recovery  is  sought. 
The  gist  of  the  action  is  fraud. 

It  is  true  that  the  force  of  the  allegations  is  somewhat  lessened  by  the  state- 
ment in  one  of  the  paragraphs  of  the  complaint  that  "the  Milmo  Bank  rashed 
said  drafts  relying  exclusively  on  the  good  faith  of  the  defendants,  to  whom 
alone  said  bank  looked  for  piiynient,  regarding  them  as  principals  in  the  trans- 
action." It  is  evident,  however,  from  the  other  averments,  (and  for  this  pur- 
pose the  complaint  must  be  read  as  a  whole,  in  order  to  determine  the  uie^m- 
ing  of  any  particular  part,)  that  it  was  not  intended  to  state  that  the  Milmo 
Bank  relied  exclusively  on  the  good  faith  of  the  defendants  who  owned  the 
enterprise,  for  otherwise  all  the  allegations,  as  to  the  fraud  practiced  upon  the 
plaintiff,  would  be  mere  idle  and  useless  averments.  I  think,  therefore,  tliat 
a  fair  construction  would  mean  that  not  only  did  the  bank  rely  upon  the  good 
faith  of  all  the  other  acts,  efforts,  and  agencies  of  the  defendants,  but  also 
that  it  relied  upon  the  representations  which  were  held  out  by  the  defendants 
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as  to  the  genuineness  of  the  contract  purporting  to  be  made  by  the  Southwest- 
ern Construction  Company,  to  its  having  authorized  the  drawing  of  the  drafts, 
4ind  secured  the  loan  wherewith  to  pay  ttie  drafts.  The  interest  and  the  part 
played  by  all  the  defendants  in  a  common  scheme,  which  resulted  in  the  per- 
petration of  a  wrong  against  the  bnnk,  is  sufficient,  in  my  opinion,  to  make 
them  responsible.  It  is  alleged  that  their  participation  was  with  knowledge 
on  their  part  of  the  entire  transactions,  except  as  to  the  cashing  of  the  drafts 
by  the  bank.  They  benefited  by  the  expenditure  of  the  proceeds  of  the  fund, 
wrongfully  obtained;  and,  as  stated  in  2  Pum.  £q.  Jur.  §  918:  '*The  remedy 
which  equity  gives,  reaches  all  those  who  are  actually  concerned  in  the  fraud, 
and  who  knowingly  and  directly  participate  in  its  fruits,  and  all  those  who 
derive  title  from  them  voluntarily  or  with  notice.  It  would  be  indeed  ex- 
traordinary if  pei-sons  could  arrange  a  scheme  from  which  all  were  to  be  bene- 
fited, and,  after  inducing  a  bank  (relying  on  fraudulent  acts  and  representa- 
tions) to  part  with  money,  that  they  could  shield  themselves  from  liability  be- 
hind a  worthless  corporation,  which  they  bad  wrongfully  and  without  author- 
ity used  for  the  very  purpose  of  perpetrating  the  wrong.  It  is  true  that  the 
mere  fact  of  the  construction  company,  being  irresponsible  and  insolvent, 
standing  alone,  would  not  help  the  plaintiff.  Being  a  corporation  organized 
under  the  laws  of  Iowa,  it  was  a  legal  entity.  Just  as  fully  as  if  its  treasury 
were  overflowing  with  gold,  and  until  dissolved  its  legal  existence  would  con- 
tinue. But  where,  without  authority,  persons  use  a  worthless  and  insolvent 
<;orporation  for  their  own  benefit,  and  to  the  detriment  of  all  who  rely  on  the 
:goo(i  faith  of  the  parties  and  the  genuineness  of  the  corporate  acts,  they  should 
be  held  responsible  fy  the  wrongs  perpetrated  on  innocent  persons,  and  should 
not  be  permitted  to  hide  behind  a  legal  skeleton  without  substance  or  respon- 
siveness. Judgment  should  therefore  be  for  plaintiff  on  the  demurrers,  with 
leave  to  defendants  to  answer. 


Peopjle  v.  Lyons. 
(Supreme  Court,  Special  Term,  New  York  County.    AuRust  16, 1888.) 

1.  Criminal  Law— Appeal— Appirmance—Procbditre  Below. 

Code  Crim.  Proc.  N.  Y.  $  549,  provides,  in  reference  to  oriminal  appeals,  that  after 
the  certificate  of  judgment  has  been  remitted,  all  orders  neoessaiy  to  cany  the 
judgment  into  effect  must  be  made  by  the  court  to  which  the  certificate  is  remitted. 
Defendant's  sentence  of  death  in  the  general  sessions  was  affirmed  by  the  court  of 
appeals,  and  the  cause  remitted  to  the  trial  coart.  Heldj  that  the  general  sessions 
properly  directed  the  sentence  to  be  executed,  and  named  a  day  therefor. 

18.  Same— Jurisdiction  in  Capital  Cases— Ck>N8TiT0Ti0NAL  Law. 

The  appellate  jurisdiction  of  the  supreme  court  in  criminal  oases  is  statutory,  aod 
Code  Crim.  Proc.  N.  Y.  $  517,  providinj?  that  an  appeal  from  a  sentence  of  death 
must  be  to  the  court  of  appeals  instead  of  the  supreme  court,  as  theretofore,  is  consti- 
tutional. 

At  chambers.    On  application  for  habeas  corpus. 

Blake  <t  Sullivan,  for  petitioner.  John  R.  Fellows^  Dist.  Atty.,  for  the 
People. 

Patterson,  J.  Daniel  Lyons  was  convicted  of  murder  in  the  first  degree, 
in  the  court  of  general  sessions  of  the  peace  of  the  city  and  county  of  Neir 
York,  in  September,  1887,  and  was  sentenced  to  be  executed  on  the  25th  of 
November,  1887.  He  appealed  from  the  judgment  and  conviction  directly  to 
the  court  of  appeals,  and  on  the  14th  of  February,  1888,  tliat  court  rendered 
a  judgment  affirming  the  conviction  and  the  judgment,  and  directed  the  cause 
to  be  remitted  to  the  court  of  general  sessions,  to  be  there  proceeded  with  and 
enforced  according  to  law.  17  N.  E.  Rep.  391.  The  remittitur  from  tho 
court  of  appeals  whs  filed  in  the  court  of  sessions,  and  on  the  26th  of  June, 
1888,  that  court,  the  i-ecorder  of  the  city  of  New  York  presiding,  directed  that 
the  sentence  be  enforced  and  carried  into  execution,  and  the  1/ Ji  day  of  Au* 
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gust,  1888,  was  named  as  the  day  for  carrying  the  sentence  into  effect,  and 
thereupon  a  warrant  for  execution  was  issued  to  the  sheriff  of  the  city  and 
county  of  New  York.^  Thereafter  the  prisoner  Qled  a  notice  of  appeal  from 
the  original  conviction  and  judgtnent  to  the  general  term  of  this  court,  and 
now  applies  to  this  court  upon  a  writ  of  habeas  corpus,  claiming  that  the  fix- 
ing of  the  date  of  execution  by  the  recorder  was  without  authority  of  law,  and 
that  the  court  of  general  sessions  had  no  jurisdiction  to  name  the  day  for  the 
infliction  of  the  death  penalty,  and  asks  the  interposition  of  this  court  to  stay 
his  execution  upon  the  ground  stated. 

The  contention  of  the  prisoner  is  based  upon  certain  sections  of  the  Code  of 
Criminal  Procedure,  and  it  is  claimed  that  those  sections  operate  to  vest  an 
exclusive  authority  in  cei-tain  courts  named  therein  to  lix  a  day  for  the  car- 
rying out  of  a  sentence  in  a  capital  case  under  the  circumstances  mentioned, 
(sections  503,  504,)  and  that  the  court  of  general  sessions  had  no  jurisdiction 
whatever.  The  sections  referi*ed  to  provide  as  follows:  Sec.  503.  "When- 
ever, for  any  reason,  other  than  insanity  or  pregnancy,  a  defendant,  sentenced 
to  the  punishment  of  death,  has  not  been  executed  pursuant  to  the  sentence* 
at  a  time  specified  thereby,  and  the  sentence  or  judgment  inflicting  the  puUf- 
ishment  stands  in  full  force,  the  court  of  appeals,  or  a  judge  thereof,  or  the 
supreme  court,  or  a  justice  thereof,  upon  application  of  the  attorney  general, 
or  of  the  district  attorney  of  the  county  where  the  conviction  was  had,  must 
make  an  order,  directed  to  the  sheriff,  commanding  him  to  bring  tlie  convict 
before  the  court  of  appeals,  or  a  general  term  of  the  supreme  court  in  the  de- 
partment, or  a  term  of  a  court  of  oyer  and  terminer  in  the  county  where  the 
conviction  was  had.  If  the  defendant  be  at  lar^e,  a  warrant  may  be  issued 
by  the  court  of  appeals,  or  a  judge  thereof,  or  by  the  supreme  court,  or  a  jus- 
tice thereof,  directing  any  sheriff  or  other  officer  to  bring  the  defendant  before 
the  court  of  appeals,  or  the  supreme  court  at  a  general  term  thereof,  or  before 
a  court  of  oyer  and  terminer  in  that  county."  Section  504  then  proceeds  to 
enact  that,  *'upon  the  defendant  being  brought  before  the  court,  it  must  in- 
quire into  the  circumstances,  and,  if  no  legal  reason  exists  against  the  execu- 
tion of  a  sentence,  it  must  issue  its  warrant  to  the  sheriff  of  the  proper  county* 
uniler  the  hands  of  the  judge  or  judges,  or  of  a  majority  of  them,  of  whom 
the  judge  presiding  must  be  one  of  them,  commanding  the  sheriff  to  do  exe- 
cution of  the  sentence,  upon  the  day  appointed  therein.''  If  this  were  the 
only  provision  of  law  to  be  found  upon  the  subject  of  the  enforcement  of  the 
sentence  of  the  law  in  such  cases,  there  would  be  ground  for  questioning  the 
validity  of  the  action  of  the  court  of  sessions  in  fixing  the  day  for  execution 
in  this  case.  But  there  is  another  provision  of  the  Code  of  Criminal  Proced- 
ure referring  to  appeals  in  criminal  cases,  which  enacts  as  follows:  Sec. 
549.  "After  the  ceitificate  of  the  judgment  has  been  remitted  as  provided  in 
section  547,  [that  is,  when  the  judgment  of  the  appellate  court  was  given,  it 
must  be  entered  in  the  judgment  book,  and  a  certified  copy  of  the  entry  forth- 
with remitted  to  the  clerk,  with  whom  the  original  judgment  roll  is  filed,  or, 
if  a  new  trial  be  ordered  in  another  county,  to  the  clerk  of  that  county,  etc.,] 
the  appellate  court  has  no  further  jurisdiction  of  the  appeal,  and  all  orders 
which  may  be  necessary  to  carry  the  judgment  into  effect  must  be  made  by 
the  court  to  which  the  certificate  is  remitted,  or  by  any  court  to  which  the 
cause  may  thereafter  be  removed."  This  section  549  is  a  general  provision 
relating  to  all  criminal  appeals,  and  there  is  no  exception  made  as  to  capital 
cases.  It  is  mandatory  in  its  provisions,  and  imposes  an  absolute  duty  upon 
the  court  to  which  the  judgment  has  been  remitted.  It  cannot  be  held  that 
the  549th  section  has  been  rendered  inapplicable,  by  the  preceding  sections  re^ 
f erred  to,  to  capital  cases.  These  sections  are  not  to  be  considered  as  consti- 
tuting separate  statutes.  They  are  different  provisions  of  one  general  statute 
relating  to  criminal  procedure,  and  they  must  be  so  construed  as  to  harmo- 
nize, and  not  to  conflict.    These  sections  may  be  so  construed  as  to  allow  both 
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to  operate;  and  !f  bj  a  certain  construction  they  might  be  said  to  conflict,  thxt 
construction  which  would  make  them  harmonize  is  the  one  which  should  be 
adopted  by  the  court.  My  conviction,  with  reference  to  the  re8i)ective  sec- 
tions, is  that  sections  503  and  504  were  intended  to  enact  a  general  rule  to 
prevent  a  failure  of  the  carrying  out  of  the  sentence  of  the  court  in  capital 
cases,  where  tlie  day  of  execution  has  passed  for  any  reason  whatever,  or.  in 
other  words,  a  general  provision  for  lapsed  sentences,  such  as  in  escapes;  and 
even,  although  it  may  be  construed  as  upphing  to  appeals,  it  seems  to  be  ob- 
vious from  the  construction  of  the  section  that  the  action  of  the  courts  re- 
ferred to  must  be  had  upon  the  application  of  the  attorney  general  or  the  dis- 
trict attorney.  In  the  at)8ence  of  such  an  application,  the  provisions  of  sec- 
tion 549  are  in  full  force,  and  conferred  upon  the  recorder  ample  authority  to 
fix  the  day  for  the  execution  of  this  prisoner.  The  writ  of  habeas  corpus 
must  be  dismissed. 

Another  application  has  been  made  on  behalf  of  the  prisoner  for  a  stay  of 
execution,  to  enable  him  to  prosecute  an  appeal  to  the  general  term  of  thid 
court,  from  the  original  judgment  upon  the  conviction  rendered  against  him 
in  the  court  of  general  sessions;  and  the  question  he  is  desirous  of  presenting 
is  as  to  the  constitutionality  of  a  provision  of  the  Code  of  Criminal  Proced- 
ure which  took  away  an  appeal  in  capital  cases  from  the  general  term  of  the 
supreme  court,  and  required,  in  such  cases,  the  appeal  to  be  taken  directly  to 
the  court  of  appeals.  The  contention  made  on  this  proposition  is  that  the  de- 
fendant is  entitled  as  a  matter  of  right,  under  the  constitution  of  the  state  of 
New  York,  to  this  intermediate  appeal;  and  to  sustain  this  claim  it  is  urged 
that  by  section  6,  art.  6,  of  the  constitution  of  this  state,  the  supreme  court 
is  clothed  with  general  Jurisdiction,  at  law  and  in  equity,  and  that  a  part  of 
such  general  jurisdiction  is  that  of  sitting  in  review  upon  Judgments  ren- 
dered by  other  tribunals  in  criminal  cases.  The  s*  ction  of  the  oSie  of  Crim- 
inal Procedure  referred  to  reads  as  follows:  Sec.  517.  "An  appeal  to  the 
supreme  court  may  be  taken  by  the  defendant  from  the  Judgment  on  a  con- 
viction after  indictment,  except  that,  when  the  judgment  is  of  death,  the  ap- 
peal must  be  taken  direct  to  the  court  of  appeals;  and  upon  the  appeal  any 
actual  decision  of  the  court  in  an  intermediate  order  or  proceeding  forming 
a  part  of  tlie  Judgment  roll  may  be  reviewed."  This  section  of  the  Code  of 
Criminal  Procedure  was  in  force  at  the  time  of  tlie  commission  of  the  offense 
for  wliich  the  prisoner  was  indicted,  and  at  the  time  of  his  conviction  and 
sentence.  Prior  to  the  1st  of  June,  1887,  there  was  an  appeal  allowed  from 
the  judgment  of  tlie  court  of  general  sessions  in  such  a  case  to  the  general 
term  of  the  supreme  court,  and  the  question  is  whether  or  not  it  is  compe- 
tent for  the  legislature  to  take  away  that  appeal  to  the  general  term,  and 
compel  the  prisoner  to  proceed  directly  with  his  appeal  to  the  court  of  ap- 
peals. The  consideration  of  this  question  involves  an  inquiry  into  the  gen- 
eral Jurisdiction  at  law  and  in  equity  of  the  supreme  coui-t,  so  far  as  that  ju- 
risdiction is  appellate;  and  incidentally  is  involved  the  right  of  the  prisoner 
to  the  appeal  he  has  taken  to  the  general  term  since  the  alhrmance  of  his  con- 
viction in  the  court  of. appeals,  and  his  resentence  in  the  court  of  general  ses- 
sions. The  jurisdiction  of  the  supreme  court  to  sit  in  review  in  criminal 
cases  is  a  jurisdiction  derived  from  statute.  In  the  case  of  8hufflin  v.  Feo- 
pl€,4i  Hun,  20,  (decided  in  this  department,)  it  was  held  by  the  general  term 
that  the  only  authority  this  court  had  over  questions  arising  on  indictments 
is  that  given  by  statute,  and  I  find  that  ail  the  powers  and  jurisdiction  re» 
specting  appeals  in  criminal  cases  from  the  court  of  oyer  and  terminer  and 
the  court  of  general  sessions  are  given  and  regulated  by  statute.  My  atten- 
tion lias  not  been  called  to  any  case  in  which  it  has  been  decided  that  the 
general  jurisdiction  of  the  supreme  court  extends  to  appeals  from  the  oyer 
and  terminer,  or  from  the  court  of  general  sessions,  except  where  such  ap 
peals  are  given,  and  the  procedure  therein  regulated,  by  statute.    If  the  ju- 
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risdicUon  on  appeal  in  criminal  cases  was  conferred  by  the  legislature  on  the 
■  supreme  court,  the  legislature  would  have  the  right  to  alter  or  take  away  that 
jurisdiction  thus  conferred;  for  the  legislature  is  supreme  in  its  legislation, 
except  when  restrained  by  positive  provisions  of  the  constitution.    There  is 
nothing  m  the  constitution  which  in  terms  gives  appellate  jurisdiction  to  the 
supreme  court  in  criminal  cases,  and  I  am  not  able  to  discover  any  decision 
which  holds  that  such  right  was  within  the  general  jurisdiction  of  the  su- 
preme court,  irrespective  of  statute,  as  that  court  existed  at  tlie  time  of  the 
•adoption  of  the  constitution  of  1869,  or  before  that  time.    That  the  legislature 
may  take  away  such  appellate  jurisdiction  as  it  has  given  seems  not  to  be 
controverted,  and,  indeed,  it  has  been  held  by  the  court  of  appeals,  with  ref- 
•erence  to  civil  causes,  that  the  jurisdiction  of  the  supreme  cotirt  to  entertain 
-appeals  from  other  courts  may  be  taken  away,  as  in  the  case  of  the  city  court 
-of  Brooklyn.     At  one  time  the  supreme  court  had  jurisdiction  to  review  on 
appeal  the  judgments  of  that  court,  but  that  jurisdiction  was  taken  away  by 
•an  act  of  the  legislature.    The  court  of  appeals  had  occasion  to  consider  the 
subject  of  the  constitutionality  of  that  legislation,  and  said,  in  an  opinion  in 
the  case  of  Hutkoff  v.  Demorest,  103  N,  Y.  382,  8  N.  £.  Bep.  899:  '*  There  is 
no  provision  in  the  constitution  in  relation  to  the  supreme  court  which  can 
be  construed  as  restraining  the  legislature  from  taking  from  that  court  the 
appellate  jurisdiction  from  tlte  city  courts  of  Brooklyn  which  it  possessed  in 
1869  and  1870,  and  the  question  now  presented  could  not,arise  in  respect  to 
the  act  of  1871<  before  referred  to, " — that  t>eing  the  act  which  had  the  effect 
•of  taking  away  the  jurisdiction  of  the  supreme  court.     There  is  no  difference 
in  principle  between  taking  away  the  right  of  appeal  in  a  civil  case  and  in  a 
criminal  case,  unless  that  right  of  appeal  in  a  criminal  case  comes  within  the 
general  jurisdiction  of  the  supreme  court. 

1  am  thoroughly  satisfied  that  such  appeal  in  criminal  cases  was  not  within 
the  general  jurisdiction  of  the  supreme  court,  within  the  meaning  of  the  con- 
iStitutional  provision  in  the  constitution  of  1869,  which  continued  the  exist- 
ing supreme  court,  with  general  jurisdiction  in  law  and  equity,  and  that  it 
was  not  part  of  the  inherent  power  or  jurisdiction  of  the  supreme  court  to 
take  upon  itself  the  review  of  judgment  in  criminal  cases  from  other  tribu- 
nals. This  follows  necessarily  from  what  has  been  adjudicated  in  this  court 
respecting  the  powers  and  jurisdiction  of  the  court  in  such  cases.  As  before 
said,  the  only  authority  for  and  regulation  of  procedure  on  such  appeals 
that  I  am  able  to  find  is  statutory,  and  the  question  then  arises,  what  was 
the  power  and  jurisdiction  of  the  supreme  court  with  reference  to  such  ap- 
peals or  reviews  of  judgments  in  criminal  cases,  previous  to  the  passage  of 
those  statutes?  It  is  undoubtedly  true  that  before  the  Revised  Statutes  the 
supreme  court  did  sit  in  review  of  judgments  in  criminal  cases,  as,  for  in- 
stance, in  the  review  of  cases  brought  up  from  the  oyer  and  terminer;  but 
that  jurisdiction  was  not  a  part  of  the  general  jurisdiction  of  the  supreme 
court,  as  results  from  what  was  held  in  the  case  of  Carnal  v.  People,  1  Park. 
Orim.  R.  268.  It  is  there  stated  that  prior  to  the  Revised  Statutes  there  was 
no  hill  of  exceptions  in  a  criminal  case,  and  a  writ  of  error  thereon  for  the  re- 
view of  convictions  in  the  oyer  and  terminer.  If  it  Had  been  a  part  of  the 
general  jurisdiction  of  the  supreme  court  to  sit  on  appeals  in  criminal  cases, 
they  certainly  would  have  had  jurisdiction  to  review,  on  a  writ  of  error  and 
exceptions,  convictions  in  the  oyer  and  terminer.  The  coui*t  goes  on  to  say: 
"The  review  was  obtained  in  this  manner:  The  court  suspended  passing 
sentence,  and  certified  the  question  which  was  in  doubt  to  the  supreme  court, 
who  considered  and  passed  upon  it,  and  advised  the  court  below  either  to 
grant  a  new  trial  or  proceed  to  pass  sentence,  etc.  Whether  the  trial  should 
be  reviewed  wais  at  the  option  of  the  court  before  which  it  [the  trial]  was 
hadf  and  the  jury  [misprint  for  prisoner]  had  not  the  right,  as  in  civil  cases, 
to  take  exceptions,  and  carry  up  the  record  for  review/'  It  Is  further  said  in 
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the  o(unioii  refeiTed  to,  that  "the  legislature,  in  the  Revised  St^itutes,  altered 
this  practice,  and  gave  to  tlie  prisoner  the  right  to  interpose  his  exceptions, 
and  a  right  to  a  review  of  his  case;  and  thej  adopted  various  provisions"  to 
carry  this  into  effect.  This,  therefore,  became  a  part  of  the  statutory  juris* 
diction  of  the  general  term.  It  seems  to  me,  from  the  whole  of  this  opinion, 
and  upon  a  general  consideration  of  the  whole  case,  that  the  existing  jurisdic- 
tion of  the  supreme  court  to  sit  in  review  or  appeal  in  a  criminal  case  is  alto- 
gether statutory,  and  not  a  part  of  the  inherent  general  jurisdiction  of  the 
supreme  court,  and  that  it  was  entirely  competent  for  the  legislature  to  Uke 
away  the  jurisdiction  which  it  had  conferred  upon  the  supreme  court;  and  I 
must  therefore  decline  to  grant  the  stay  of  proceedings  in  this  case.  It  may 
be  added  that  the  court  of  appeals  has  passed  upon  and  decided  at  least  four 
capital  cases,  taken  there  by  direct  appeal  under  the  provisions  of  the  section 
referred  to,^  and  it  is  hardly  conceivable  that  that  court  would  have  taken  ju* 
risdiction  if  there  were  any  reasonable  doubt  of  the  constitutionality  of  the 
law. 


Fleischmann  et  at.  9.  Newbian. 
(Surrreme  Cou7%  Special  Term,  New  York  County,    May  8, 1SS8.) 

1.  Tbadb-Ma.rk8— Labels— What  will  be  Protected. 

The  words  **  compressed  yeast  **  indicate  the  character  and  composition  of  an  ar- 
ticle, and  are  not  tae  subject  of  a  trade-mark  so  that  defendant  will  be  restrained 
from  uslnfi:  the  same  words  on  packages  of  yeast  manufactured  by  him  similar  U> 
plaintiff's  goods.* 

2.  Same. 

Nor  can  the  form  of  the  package  be  appropriated  so  as  to  exclude  others  from 
using  packages  of  the  same  character. 

Action  by  Maximilian  Fleischmann  and  another,  trading  as  Fleischmann 
&  Co.,  against  Simon  Kewman,  to  restrain  defendant  from  manufacturing 
and  selling  compressed  yeast  in  packages  of  the  same  size  and  shape  as  the 
packages  of  compressed  yeast  manufactured  by  plaintiffs,  and  from  using  a 
wrapper  of  the  same  material,  and  a  label  of  the  same*  color,  and  bearing  the 
same  device,  as  that  used  by  plaintiffs.  Plaintiffs^  yeast  was  sold  In  small 
square  packages,  wrapped  in  tin-foil,  with  a  circular  yellow  label,  with 
''Fleischmann  &  Co.'s  Compressed  Yeast.  None  genuine  witliout  our  signa- 
ture/* and  a  /ac  simile  of  plaintiffs'  signature  stamped  on  it.  Defendant's 
yeast  was  put  up  in  similar  packages,  with  a  circular  yellow  label,  of  a  pahr 
shade  than  plaintiffs^  label,  and  on  it  was  stamped,  "Atlantic  Yeast  Com- 
pany," in  place  of  "Fleischmann  &  Co.*s  Compressed  Yeast;*'  and  in  larger 
type,  "None  genuine  without  my  signature;"  followed  by,  "S.  Newman* 
Propr.,"  in  print,  and  with  the  signature  of  defendant  at  the  bottom  in  larger 
script  than  on  plaintiffs'  label.  The  labels  were  somewhat  similar  in  general 
appearance,  and  the  court  found  tiiat  consumers  were  deceived  into  buying  de- 
fendant's yeast  as  that  of  plaintiffs',  though  defendant  sold  his  yeast  as  of  his 
own  make. 

C.  Bainhridge  8mithp  for  plaintiffs.    Benno  Lowey,  for  defendant. 

iNGRAHASf,  J.  On  the  facts  presented  in  this  case,  I  do  not  think  plaintiff 
is  entitled  to  an  injunction.    The  only  words  that  are  on  both  labels  are  "Com- 

>See  People  v.  Wilson,  16  N.  E.  Rep.  540;  People  v.  Deacons,  Id.  076;  People  v. 
Hawkins,  17  N.  E.  Rep.  871;  and  People  v.  Lyons,  Id.  891. 

*A  name  alone  is  not  a  trade-mark  when  it  is  understood  to  signify,  not  the  partioe- 
lar  manufacture  of  a  certain  proprietor,  but  the  kind  or  description  of  thing  wiiich  is 
manufactured.  Hostetter  y.  Fries.  17  Fed.  Rep.  620 ;  Battery  Co.  v.  Electric  Co.,  2S  Fed. 
Rep.  276.  Anything  descriptive  or  the  properties,  style,  or  quality  of  an  article  merely, 
is  open  to  all.  Sewing-Machine  Co.  v.  The  Gibbens  Frame,  17  Fed.  Rep.  623.  In  geaerid, 
as  to  what  words  will  be  protected  as  a  trade-mark,  see  Manufacturing  Cct.  Stone  Op^ 
85  Fed.  Rep.  896,  and  note. 
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pressed  Yeast."  and  "None  genuine  without  our  signature."  These  words 
could  not  be  made  the  subject  of  a  trade-mark.  Compressed  yeast  indicates 
the  character  and  composition  of  the  article,  and  cannot  be  appropriatf^d  by 
anj  one  to  his  exclusive  use.  Caswell  v.  Davitt,  58  N.  Y.  233.  Nor  can  plain- 
tiff appropriate  the  form  of  a  package  so  as  to  exclude  others  from  using  the 
same  cliaracler  of  package.  Enoch  Morgan* s Sons  Co,  v .  Troxtll,  89  N.  Y .  297. 
It  appears  that  the  general  form  of  this  label  has  been  in  general  use  by  man- 
ufacturers or  compressed  yeast  before  and  since  it  was  first  used  by  the  plain- 
tiff.    Ck)mplaint  dismissed,  with  costs. 


In  re  Dasent. 

{iSupreme  Courts  Special  Term,  New  iTork  Cminty.    June  25, 188S.) 

Municipal  Corporations— Liabllitibs— Examination  of  Claimant  by  Comptroller. 
Under  the  consolidation  act  of  New  York  city,  (Laws  N.  Y.  1882,  c.  410,  §  123. )  pro- 
viding that  the  comptroller  may  require  any  person,  presenting  for  settlement  an 
account  or  claim  against  the  corporation,  to  be  sworn  before  him  as  to  any  facts 
relative  to  its  justness,  the  word  ** claim"  includes  claims  for  damages  for  personal 
injuries. 

At  chambers.    On  motion  to  set  aside  a  subpoena. 

Subpoena  issued  by  the  comptroller  of  Xew  York  city  requiring?  Dasent  to 
appear  for  examination  as  to  his  claim  against  the  city  for  damages  for  per- 
sonal injuries,  which  had  been  filed  by  him  witli  the  comptroller.  The  sub- 
poena was  issued  under  the  consolidation  act  of  New  York  city,  (Laws  1882, 
c.  410,  §  123,)  which  provides  that  "the  comptroller  may  require  any  person, 
presenting  for  settlement  an  account  or  claim  against  the  corporation,  to  be 
sworn  before  him  touching  such  account  or  claim,  and.  when  so  sworn,  to  an- 
swer orally  as  to  any  facts  relative  to  the  justness  of  such  account  or  claim." 

Roger  Foster*  for  the  motion.  Thomas  F.  Wickes,  Asst.  Corp.  Counsel, 
opposed. 

La\viience,  J.  The  motion  to  set  aside  the  subpoena  in  this  case  will  be  de- 
nied. The  provision  of  the  charter  of  the  city  of  Buffalo,  which  was  the  sub- 
ject of  consideration  in  the  case  of  Howell  v.  City  of  Buffalo,  15  N.  Y.  513, 
nnaterially  differs  from  section  123  of  the  consolidation  act.  The  language  of 
the  latter  act  is  broader  and  more  comprehensive  than  that  of  the  former  one, 
and  there  Is  no  reason  to  be  found  in  the  context  for  restricting  the  meaning 
of  the  word  "claim"  in  the  New  York  act,  such  as  the  court  held  to  exist  in 
the  charter  of  the  city  of  Buffalo.  It  has  been  the  practice  for  years  for  the 
comptroller  to  issue  subpoenas,  similar  to  that  now  under  consideration,  in 
actions  for  tort,  for  the  purpose  of  investigating  such  claims;  and  in  the  more 
recent  cases,  wherever  the  power  has  been  alluded  to,  it  does  not  seem  to  have 
been  called  in  question.  See  Feed  v.  Mayor,  ttc»,  31  Hun,  311.  The  order  in 
that  case,  although  reversed  by  the  court  of  appeals,  was  not  reversed  on  the 
ground  that  it  was  not  necesssary  to  present  a  claim  for  damages  arising  m 
tort  to  the  comptroller.  See  97  N.  Y.  62U,  See,  also,  as  to  the  meaning  of 
the  word  "claim"  as  used  in  this  and  similar  statutes,  Dickinson  v.  Mayor, 
€in.,92  N.  Y.  590;  Minick  v.  City  of  Troy,  83  N.  Y.  514;  Reining  v.  City  of 
Buffalo,  102  N.  Y.  308,  6  N.  E.  Rep.  792;  and  remarks  of  Ruger,  C.  J.,  at 
bottom  of  page  310,  and  top  of  page  311. 


People  ex  rel.  Fraser  «.  Board  of  Auditors. 
{Sfiipreme  Courts  SpecUil  Term^  Delaware  County.    June,  1888.) 

JusTicBs  or  thePbacb— Jurisdiction— Offenses  Committed  in  Another  County- 
Costs. 

Laws  N.  Y.  1847,  c.  455,  amendatory  of  Laws  1845,  c.  180,  %  26,  and  providing  that 
a  warrant  Issued  by  a  magistrate  outside  of  the  town  where  an  offense  is  com- 
v.2N.Y.8.no.l7— 89 
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mitted  shall  direct  the  offender  to  be  taken  for  trial  before  a  magistrate  of  the  lat- 
ter town,  which  shall  be  liable  for  the  expense  of  the  proceedings,  and  that  the 
magistrate  issuing  the  warrant  shall  be  entitled  to  no  compensation  other  than  for 
issuing  the  warrant,  though  he  does  not  lose  jurisdiction  of  the  case,  is,  so  far  as 
it  specifies  the  trial  magistrate,  and  the  extent  of  his  compensation,  repealed  by 
implication  by  Code  Crim.  Proc.  §§  160, 151, 158, 161, 164,  providing  that  the  offender 
shall  be  taken  before  the  magistrate  issuing  the  warrant :  and  a  justice  of  the  peace 
so  issuing  a  warrant  may  recover  of  the  town  wherein  toe  offense  was  committod 
his  full  fees  for  issuance  of  warrant  and  trial 

On  motion  for  peremptory  writ  of  mandamus. 

The  relator*  B.  A.  Fraser,  justice  of  the  peace  of  the  town  of  Delhi,  Dela- 
ware county,  on  complaint  dulj  made,  issued  on  the  10th  of  September,  1887, 
a  warrant,  returnable  before  himself,  for  the  arrest  of  one  Arthur  Murray, 
charged  with  the  commission  of  a  petit  larceny  in  the  town  of  Bovina,  in  said 
county.  Murray  was  arrested,  and  tried  before  the  relator,  who  submitted  to 
the  board  of  audit  of  the  town  of  Bovina  his  account  for  fees  in  the  proceed- 
ings. The  board  allowed  fees  for  issuing  the  warrant,  but  disallowed  the 
fees  for  trial;  claiming  them  to  be  an  illegal  charge.  The  relator,  on  notice 
to  the  board,  moved  for  a  peremptory  writ  of  mandamus,  requiring  them  to 
audit  and  allow  the  account. 

JR.  A,  Eraser t  relator,  pro  se.    E.  2>.  Wagner^  for  defendant. 

Parker,  J.    Prior  to  1845,  all  warrants  issued  by  a  Justice  of  the  peaoe 
must  require  the  offender  to  be  brought  before  the  justice  issuing  them,  (Rev. 
St.  pt.  4,  c.  2.  tit.  2,  §  3;)  and  the  accused,  when  arrested,  must  be  taken  be- 
fore such  justice,  except  in  two  instances, — one  when  arrested  in  another 
county  for  a  crime  less  than  a  felony,  (sections  7  and  8;)  and  the  other,  in 
case  the  justice  was  absent,  or  his  office  vacant,  the  accused  must  be  taken 
before  the  nearest  magistrate  in  the  same  county,  (section  12.)    Thus,  whether 
the  offense  was  committed  in  the  town  where  the  justice  resided  or  not.  under 
the  Revised  Statutes  the  warrant  must  be  made  returnable  before  the  one  who 
issued  it,  and  the  proceedings  thereon  must  be  conducted  before  that  one. 
Under  such  statute,  also,  the  fees  of  magistrates  for  such  proceedings  were  a 
charge  upon  the  town  in  which  they  lived,  notwithstanding  the  offense  may 
have  been  committed  in  some  other  town.    By  the  Laws  of  1845,  c.  180,  § 
26,  it  was  enacted  that  the  fees  of  magistrates  in  such  proceedings  shall  be 
paid  by  the  several  towns  wherein  the  offense  shall  have  been  committed, 
and  all  accounts  rendered  for  such  proceedings  shall  state  where  the  offense 
was.  committed.     The  section  also  further  provides  that,  where  any  magis- 
trate residing  out  of  the  town  where  the  offense  shall  have  been  committed 
shall  issue  a  warrant,  it  shall  authorize  the  officer  to  take  the  offender  before 
some  magistrate  residing  in  such  town,  to  be  further  proceeded  against;  '*and 
the  magistrate  issuing  such  warrant  shall  not  be  allowed  any  compensation 
for  any  further  proceedings  in  any  such  case,  beyond  issuing  the  warrant." 
By  chapter  455,  Laws  1847,  such  section  was  amended,  among  other  things, 
by  providing  that  the  magistrate  issuing  the  warrant  should  not  lose  jurisdi<> 
tion  over  the  trial  and  proceedings  against  any  such  person.     The  other 
amendments  were  not  important  to  this  question,  and  in  both  acts  cases  of 
felonies  were  excepted.    By  the  Revised  Statutes,  any  fines  imposed  in  such 
proceedings,  if  paid  to  the  magistrate  before  commitment,  were  to  be  by  him 
applied,  first,  to  paying  the  expenses  of  the  proceedings,  and  the  balance  to 
the  county  treasurer  for  the  county.    If  paid  to  the  sheriff,  after  commitment, 
he  was  to  pay  the  whole  fine  to  the  county  treasurer.    Part  4,  c.  2,  tit.  3,  art. 
4,  §§  45,  46.    By  the  above  cited  statutes,  (1845,  1847,)  all  fines  imposed  by 
the  magistrate  in  such  cases  shall  be  credited  to  the  town  where  the  offense 
was  committed.    It  will  be  seen  that  by  these  statutes  a  decided  change  was 
made  in  such  proceedings,  both  as  to  issuing  the  warrant  and  the  payment 
of  the  expenses  incurred;  and,  if  the  statute  of  1847  is  still  in  force,  it  is 
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plain  to  see  that  the  relator  had  no  claim  against  Ihe  town  of  BoYlnafor  more 
than  the  hoard  allowed  him*  But  he  claims  that  such  statute  has  been  re- 
pealed bj  the  Code  of  Criminal  Procedure.  It  has  not  in  terms.^or  by  any  di- 
rect provision,  been  repealed.  It  remains  to  be  considered  whether  it  has  been 
repealed  by  implication.  By  section  150  of  the  Code,  the  justice  is  required 
to  issue  a  warrant  in  all  cases,  on  sufOiclent  complaint  made;  and  by  section 
151  such  warrant  is,  in  substance,  required  to  be  returnable  before  himself* 
except  in  case  of  his  absence  or  inability  to  act;  and  sections  158, 161, 164,  all 
require  that  the  person  arrested  be  taken  before  the  justice  who  issued  the 
warrant,  except  when  the  j  ustice  is  absent  or  unable  to  act,  or  the  prisoner  is  ar- 
rested out  of  the  county  for  a  crime  less  than  felony.  No  exception  is  made 
for  a  case  when  the  justice  issuing  the  warrant  resided  out  of  the  town  where 
the  crime  is  committed,  and  the  provisions  of  the  statute  of  1847  are  entirely 
Ignored.  By  sections  699,  741,  the  magistrate  must  try  the  offender  when 
brought  before  him,  if  the  cause  is  triable  in  special  sessions;  and  by  sec* 
tion  56  the  jurisdiction  of  such  courts  extends  throughout  the  county.  So, 
also,  by  sections  726  and  727,  any  fines  collected  in  such  cases  must  be  paid 
to  the  county  treasurer. 

It  seems  clear  that  the  provisions  of  the  act  of  1847,  so  far  as  requiring  a 
warrant  to  be  returnable  before  some  magistrate  in  the  town  where  the  of- 
fense was  committed,  and  giving  such  magistrate  jurisdiction  to  proceed  with 
the  case,  are  inconsistent  with  and  repugnant  to  the  provisions  of  the  Code. 
It  can  hardly  be  supposed  that  the  legislature  intended  the  provisions  of  these 
sections  to  apply  only  to  cases  occurring  in  the  magistrate's  own  town,  and 
to  leave  the  provisions  of  the  act  of  1847  to  stand  as  authority  in  cases  where, 
the  crime  was  committed  in  another  town.  The  Code  is  general  in  its  nature, 
and  purports  to  apply  to  all  criminal  proceedings.  It  is.entitled  "An  act  to 
establish  a  Code  of  Criminal  Procedure,"  and  was  passed  for  the  purpose  of 
blending  into  one  intelligent  and  consistent  act  all  the  various  proceedings 
necessary  in  administering  the  criminal  law.  It  covers  the  whole  subject- 
matter  of  the  statute  of  1847,  so  far  as  the  mode  of  arresting  and  examining 
a  person  charged  with  crime  is  concerned;  and,  to  that  extent,  seems  to  have 
deliberately  returned  to  the  procedure  adopted  by  the  Revised  Statutes,  and  to 
have  repudiated  the  change  made  by  the  acts  of  1845  and  1847.  To  this  ex- 
tent I  am  not  able  to  reconcile  the  provisions  of  the  two  acts,  and  therefore  I 
conclude  that  those  of  1847  are  repealed.  Botven  v.  Lease,  5  Hill,  225;  Peo- 
ple v.  Supervisors,  73  N.  V.  173;  People  v.  Supervisors,  85  2?^.  Y.  323,  330. 
Assuming  that  the  authority  of  the  justice  to  issue  a  warrant  returnable  be- 
fore a  magistrate  of  the  town  where  the  offense  was  committed  is  repealed, 
does  it  follow  that  so  much  of  the  act  that  prohibits  his  receiving  fees  for  pro- 
ceedings, after  issuing  the  warrant,  is  repealed?  I  am  inclined  to  think  that 
it  does.  The  plan  of  the  statute  of  1847  was  that  a  magistrate  of  the  town  in 
which  the  offense  was  committed  should  perform  all  the  services  after  the  ar- 
rest was  made,  and  a  method  was  provided  by  which  he  could  obtain  jurisdic- 
tion of  the  case,  viz.f  by  authorizing  the  warrant  to  be  made  returnable  before 
him.  But  still,  such  act  recognized  the  duty  of  every  magistrate  to  issue  a 
warrant  of  arrest  upon  proper  application  made  to  him,  and  therefore  retained 
for  him  compensation  for  such  services  as  he  must  necessarily  perform.  But 
the  Code  of  Procedure  has  deprived  the  magistrate  of  another  town  from 
sending  the  case  to  a  magistrate  of  the  town  where  the  offense  was  committed, 
and  from  thus  relieving  himself  from  the  duty  of  further  proceeding  with  it.) 
Under  the  Code,  he  must  not  only  order  the  arrest,  but  he  must  proceed  with 
the  examination  or  trial ;,  and  if  this  provision  of  the  act  of  1847  is  to  stand, 
in  connection  with  the  requirements  of  the  Code,  the  justice  is  compelled  to> 
render  otBcial  duties  for  which  he  can  obtain  no  compensation.  So,  also,  the 
Revised  Statutes,  and  the  many  subsequent  acta  which  give  a  justice  fixed, 
fees  for  such  services,  must,  so  far  as  these  cases  are  concerned,  be  deemed. 
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repealed  by  implication  when  the  Code  went  into  effect,  if  the  two  statates 
can  stand  together.  The  act  of  1847,  in  effect,  provided  that  in  those  cases 
the  justice  might  send  all  proceedings  after  arrest  to  another  justice,  or  retain 
jurisdiction  of  them,  as  he  chose.  But,  if  he  chose  to  retain  the  case  before 
himself,  he  could  liave  no  fees  for  the  further  proceeding.  I  conclude  that  the 
repeal  of  that  privilege  also  repeals  the  prohibition  connected  with  it.  The 
scheme  and  plan  of  the  act  of  1847  cannot,  in  this  respect,  be  carried  out  un- 
der the  provisions  of  the  Code,  and  therefore  all  the  provisions  on  that  subject 
are,  by  implication,  repealed.  People  v.  City  qf  Brooklyn^  69  N.  Y.  605. 
The  provisions  of  the  act  of  1847  fixing  the  obligation  to  pay  the  expenses  of 
the  arrest,  examination,  and  trial  upon  the  town  where  the  offense  is  com- 
mitted are  not,  however,  repealed  by  the  Code.  There  is  nothing  inconsist- 
ent in  such  provisions  with  the  requirement  that  the  magistrate  who  first  ob- 
tains jurisdiction,  by  issuing  a  warrant,  shall  finish  the  proceedings.  It  is 
not  indispensable  that  the  crimina]  be  tried  or  examined  in  the  town  which  is 
to  pay  the  expense  of  the  proceedings,  and  to  that  extent  tho  act  of  1847  may 
well  stand  with  the  provisions  of  the  Code.  Mongeon  v.  People,  55  K.  Y.  613. 
I  conclude,  therefore,  tliat,  owing  to  the  repeal  of  the  prohibition  contained 
in  the  statute  of  1847,  the  relator  was  entitled  to  his  lawful  fees  for  all  the 
proceedings  taken  before  him,  and  that  sucii  fees  are  still  a  lawful  charge 
against  the  town  where  the  offense  was  committed.  There  is  no  question 
made  over  the  correctness  of  his  charges,  but  the  defendants  refuse  to  act 
upon  all  charges  for  services  rendered  after  issuing  the  warrant,  on  the 
ground  that  the  town  is  not  responsible  for  any  service  rendered  in  the  pro- 
ceeding after  that  act.  In  this  respect  I  thinlc  they  erred.  As  all  the  material 
facts  are  conceded,  and  argument  has  been  made  on  the  part  of  the  defendants 
upon  the  only  point  in  the  case,  I  think  the  relator  should  be  allowed  his  order 
for  a  peremptory  writ  requiring  the  l)oard,  at  its  next  session,  to  audit  and 
allow  the  account  presented. 

EcKERT  V.  Mutual  Relief  Soc.  of  Rochester. 
(Supreme  Court,  Special  Term,  New  York  County.    June  16, 1888.) 

Inscrance— Mutual  Benefit  Insukanob— Who  mat  be  BByEFiGiAsiES. 

Laws  N.  Y.  1888,  c.  175,  under  which  defendant,  a  mutual  life  insurance  company, 
was  organized  and  acting,  expressly  recognizes  the  right  of  a  certificate  holder  to 
name  a  beneficiary,  without  hmitin^  such  beneficiary  to  any  particular  class  or  re- 
lationship ;  and.  as  there  is  nothing  in  the  by-laws,  or  in  the  certificate  sued  on,  ex- 
presslv  restricting  such  right,  defendant  had  the  power  to  issue  it,  and  it  is  ?alid, 
thougn  the  beneficiary  is  not  related  to  the  member. 

On  demurrer  to  answer. 

Action  by  Jacob  Eckert  against  the  Mutual  Relief  Society  of  Rochester,  on 
a  policy  of  life  insurance. 
Simon  Sultan,  for  plaintiff.    Fanning  A  Williams,  for  defendant. 

Inoraham,  J.  The  plaintiff  demurs  to  the  second  separate  defense  set 
forth  in  the  defendant's  answer,  on  the  ground  that  the  said  defense  is  insuf- 
ficient in  law  upon  tlie  face  thereof.  The  second  defense  is  complete  in  itself » 
and,  if  the  allegations  are  not  sutiicient  to  constitute  a  defense  to  the  plain- 
tiff's cause  of  action,  the  demurrer  must  be  sustained.  The  defense  demurred 
to  alleges  that  tlie  defendant  was  incorporated  under  chapter  175  of  the  Laws 
of  1888.  Section  1  of  that  act  provides  that  the  object  lor  which  corporations 
may  be  formed  under  the  provisions  of  the  act  is  for  the  purpose  of  transact- 
ing the  business  of  life  or  casualty  insurance,  or  both,  upon  the  co-operative 
or  assessment  plan.  By  section  5  of  that  act  it  is  provided  that  any  corpora- 
tion, association,  or  society,  whidi  issues  any  certificate  whereby,  npon  the 
decease  of  a  member,  any  money,  etc.,  which  is  to  be  paid  to  the  legal  repre- 
sentatives of  such  member,  or  to  the  beneficiaries  designated  by  such  member. 
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shall  be  deemed  to  be  employed  in  the  business  of  life  insurance  upon  the  co- 
operative or  assessment  plan,  and  sliall  be  subject  to  the  provisions  of  tliat 
act;  and  by  section  18  of  the  act  it  is  provided  that  membership  in  any  corpo- 
ration, association,  or  society  transacting  the  business  of  life  or  casualty  in- 
surance, or  both,  upon  the  eo-operative  or. assessment  plan,  shall  give  to  any 
member  thereof  the  right,  at  any  time,  with  the  consent  of  such  corporation, 
association,  or  society,  to  make  a  change  in  his  payee  or  payees,  beneficiary  or 
beneficiaries,  without  requiring  the  consent  of  such  payee  or  beneficiaries. 
There  is  no  provision  in  the  act  that  would  make  the  certificate  issued  in  this 
action  illegal,  or  restrict  the  power  of  the  corporation  to  issue  such  a  certificate, 
but  the  payment  of  the  amount  named  to  the  beneficiary  named  by  the  mem- 
ber is  expressly  recognized  by  the  provisions  above  cited.  The  defendant  had, 
therefore,  power  under  its  charter  to  make  the  contract  in  question.  The  de- 
fense demurred  to  alleges  that  among  the  by-laws  referred  to  in  such  certif- 
icate of  membership  issued,  by  this  defendant  it  was  provided,  by  section  2  of 
article  1,  that  the  objects  of  said  societies  shall  be  to  secure  mutual  benefit  and 
protection  to  its  members,  and  to  furnish  aid  to  their  families,  their  heirs,  or 
relatives  by  consanguinity  or  affinity,  in  ease  of  a  member*s  death,  and  such 
beneficiary  shall  be  named  in  the  application;  and  by  another  section  of  said 
by-laws  it  is  provided  that  the  plan  of  the  society  is  to  issue  membership  cer- 
tificates for  a  sum  not  to  exceed  $2,000,  to  be  paid  to  the  heirs  or  beneficiaries 
of  deceased  members,  named  in  his  certificate.  No  by-law  is  alleged  that 
makes  a  certificate  which  names  a  beneficiary,  who  is  not  related  to  the  mem- 
ber, void,  or  that  limits  the  power  granted  by  the  statute  to  tlie  corporation, 
or  that  provides  that  the  statement  in  the  application  for  membership,  as  to 
the  relationship  of  the  beneficiary,  which  was  untrue,  should  avoid  the  certif- 
icate. There  is  no  allegation  in  the  defense  demurred  to  that  the  certificate 
contained  any  statement  making  the  by*law8  a  part  of  the  certificate;  and 
where  the  statute  under  which  the  defendant  is  organized  and  is  acting  ex- 
pressly recognizes  the  right  to  name  a  beneficiary,  without  limiting  the  bene- 
ficiary to  any  particular  class,  and  nothing  in  the  by-laws  or  the  certificate  ex- 
pressly restricts  such  right,  the  corporation  had  power  to  issue  the  certificate; 
and  no  fact  is  alleged  in  the  second  defense  that  would  make  the  certificate 
void.  The  case,  therefore,  comes  within  the  decision  of  Maaaey  v.  Society^ 
102  N.  Y.  529,  7  N.  E.  Liep.  619.  Tlie  defendant  accepted  Eckert  as  a  mem- 
ber, received  his  dues  and  assessments,  and  thereby  agreed  to  pay  to  the  per* 
son  named  in  the  certificate  the  sum  of  ^,000.  The  defense  is  an  extremely 
technical  one,  and  I  do  not  think  should  prevail.  The  demurrer  is  sustained, 
«nd  judgment  ordered  for  the  plaintiff  on  the  demurrer,  with  costs,  with 
leave  to  the  defendant  to  amend  the  answer  within  20  days,  on  payment  of 
costs. 


In  re  South  Brooklyn  R.  &  T.  (3o. 

{Sv/preme  Cmirt,  General  Term,  Second  Department.    October  1^  1888.) 

Eminent  Domain—Profiub  of  Railroad-— Additional  Land  for  Cut  and  Pill. 

Under  Laws  N.  Y.  1850,  c.  140.  ^i  22. 28,  providing  that  a  railroad  company,  before 
constructing  any  part  of  its  roaa,  shall  make  a  profile  of  its  intended  route,  and  give 
the  occupants  of  land  proposed  to  be  taken  16  days'  notice  thereof,  during  which 
they  may  apply  for  a  change  of  route,  and  that  for  road  purposes  a  strip  of  land  not 
more  than  S  rods  wide  may  be  taken,  and,  at  points  where  cuts  or  embankments 
are  necessary,  enough  more  to  insure  their  safety,  no  new  profile  is  necessary  be- 
fore taking  such  additional  land  of  an  owner  who  did  not  apply  for  a  change  of 
route,  upon  its  being  found  necessary  to  make  a  cut  70  feet  deep  at  that  point. 

Appeal  from  special  term.  Kings  eounty;  Gullen,  Justice. 

Application  by  Ihe  South  Brooklyn  Railroad  A  Terminal  Company  for  the 
appointment  of  appraisers  of  land  sought  to  he  taken  for  i-ailroad  purposes. 
Mary  Gates  and  George  Gates,  her  husband,  and  John  P.  Morris,  Sylvester  J. 
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Morris,  aod  Simon  B.  Morris,  executors,  etc.,  of  Leah  Morris,  deceaaed,  were 
made  parties,  as  being  owners  of  the  land.  From  an  order  denying  the  ap- 
plication, the  railroad  company  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Johnson  A  Lamb,  for  appellant.     William  S.  Cogswell,  for  respondents. 

Barnard,  P.  J.  By  subdivision  4,  §  28,  c.  140,  Laws  1850,  it  is  provided 
that  railroads,  after  incorporation,  may  lay  out  a  road  not  exceeding  six  rods 
in  width,  and  to  construct  the  same,  and  for  the  purpose  of  cuttings  and  em- 
bankments, to  take  as  mucli  more  land  as  may  be  necessai^  for  the  proper 
construction  and  security  of  the  road,  and  to  cut  down  any  standing  trees 
that  may  be  in  danger  of  falling  on  the  road ;  making  compensation  therefor, 
as  provided  in  this  act,  for  lands  taken  for  the  use  of  the  company.  Every 
railroad  company,  before  constructing  any  part  of  its  road,  is  required  to  make 
a  map  and  profile  of  the  route  intended  to  be  adopted  in  every  county  through 
which  the  proposed  route  is  located.  Section  22.  Notice  must  then  be  given 
to  all  actual  occupants  of  the  land  proposed  to  be  taken.  Fifteen  days'  time 
is  given  to  the  owner  tofipply  for  a  change  of  route.  The  defendant  made  a 
map  and  profile  of  its  route,  and  this  map  included  the  entire  statute  width, 
— ^99  feet, — and  no  more.  In  constructing  the  road  it  is  necessary  to  make  a 
cut  70  feet  at  one  part  of  the  route.  In  making  this  cut  it  is.  necessary  to 
take  land  adjacent  and  outside  of  the  99  feet.  No  change  of  route  was  pro- 
posed by  the  land-owner.  The  question  presented  is  whether  the  company 
can  take  this  additional  land  without  a  new  map  and  profile.  I  think  it  can. 
The  statute  absolutely  limits  the  width  of  the  road,  and  this  strip  is  taken, 
{t  is  not  reasonable  to  suppose  that  the  legislature  intended  that  the  additional 
land  made  necessary,  for  the  security  of  the  road,  for  slopes,  for  cuttings,  and 
embankments  were  at  all  hazards  to  be  anticipated  by  the  company.  So  much 
depends  upon  the  material  included  in  this  cut  or  embankment  that  nothing 
but  actual  experience  can  give  evidence  of  this  need  of  the  additional  land  re- 
quired for  their  safe  construction.  If  the  cut  develops  quicksand,  or  if  the 
rock  is  shelly,  a  need  is  at  once  presented  for  more  land,  and  not  certainly 
until  then.  It  is  a  more  reasonable  construction  of  the  railroad  act  that  this 
additional  land  was  to  be  taken  as  its  need  was  developed  after  the  construc- 
tion was  commenced.  The  order  should,  therefore,  be  reversed,  with  costs 
and  disbursements,  and  a  commission  appointed  to  appraise  the  land  in  ques- 
tion. Unless  an  issue  is  made  on  the  facts  of  the  petition,  leave  to  make  such 
issue  is  hereby  granted. 

Pratt,  J.,  concurred. 


Boomjs  ©.Swan. 
{City  Court  of  New  York,  Special  Term.    October,  1888.) 

Stock  and  Producb  Exchanoes—Bxecution  Sale  of  Seat— Consent  of  Dbbtob. 
A  court  will  not  require  a  debtor,  whose  right  to  a  seat  in  a  stock  exchange  hss 
been  sold  by  a  receiver  in  supplementary  proceeding^,  to  sign  a  consent  that  the 
purchaser  take  his  seat,  or  to  formally  resign  his  seat  and  nominate  the  pnictaaser 
as  his  successor,  as  the  sale  and  purchase,  being  the  act  of  the  law.  Is  equivalent  to 
a  resignation  and  nomination,  though  the  rules  of  the  institution  require  such  writ- 
ten consent  to  be  signed  by  the  seat-holder  upon  the  ohanffeof  memberahip,  but  the 
debtor  will  be  required  to  sign  a  consent  that  the  purchaser  be  vested  with  the 
privileges  inuring  to  his  membership. 

William  P.  Boome  having  commenced  supplementary  proceedings  against 
his  debtor,  Samuel  H.  Swan,  the  receiver  appointed  therein  sold  a  seat  in  the 
Consolidated  Petroleum  &,  Stock  Exchange  of  Kew  York,  belonging  to  the  de- 
fendant. The  latter  refusing  to  execute  his  written  consent  to  the  transfer, 
application  was  made  for  an  order  compelling  him  to  do  so. 
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Merritt  <&  Rodger^^  for  receiver.    R.  8.  Crane,  for  defendant. 

McAdam,  C.  J.  On  the  18th  of  May,  1888,  J.  Hart  Lyon,  Esq.,  was  ap- 
pointed receiver  of  the  defendant  in  supplementary  proceedings,  and  on  May 
22d  filed  the  required  bond,  and  entered  upon  the  duties  of  his  ofiice.  The 
defendant,  at  tlie  time  the  proceedings  were  commenced,  was  tlie  owner  of  a 
Beat  in  the  Consolidated  Stock  &  Petroleum  Exchange  of  New  York.  The  re- 
ceiver, on  September  26th,  sold  the  seat  to  James  B.  Weir,  Jr.,  for  $825,  and  exe- 
cuted to  the  purchaser  a  bill  of  sale  of  the  same.  In  order  to  consummate  the 
title  of  the  purchaser,  the  rules  of  the  exchange  require  that  a  consent  be 
signed  by  the  person  in  whose  name  the  seat  stands;  and  the  defendant  h<is 
refused  to  execute  such  a  consent.  The  receiver  now  applies  for  an  order 
compelling  the  defendant  to  sign  the  required  consent.  The  application  will 
be  so  far  granted  as  to  require  the  defendant  to  sign  a  consent  that  the  pur- 
chaser be  vested  with  all  the  rights,  privileges,  and  interests  which  inure  to 
his  membership.  The  court  canuot,  on  this  application,  require  the  defend- 
ant to  formally  resign  his  membership,  but  the  consent  required  is  equivalent 
to  such  a  resignation;  nor  can  it  compel  the  defendant  to  nominate  or  recom- 
mend as  his  successor  a  person  not  known  to  him,  as  the  action  of  the  court 
renders  these  formalities  unnecessary,  for  the  law  will  deem  the  purchaser  to 
be  the  legal  nominee  of  the  defendant,  as  he  does  not  now  possess  ttie  author- 
ity to  nominate  any  one  else.  If  the  exchange  refuses  to  accept  the  nominee, 
or  refuses  to  act  according  to  its  duty  in  the  premises,  the  receiver  may  take 
such  action  against  it  as  he  may  be  advised;  the  character  of  the  action  de- 
pending upon  the  final  attitude  of  the  exchange.  The  defendant  cannot  an- 
ticipate the  action  of  tlie  exchange,  or  make  any  objection  on  its  behalf,  as 
that  institution  must,  in  the  nature  of  things,  determine  its  own  course,  upon 
such  advice  as  it  sees  fit  to  follow.  These  directions  are  in  harmony  with  the 
policv  of  the  law.  See  Bank  v.  Murj^hy,  60  How.  Pr.  426;  Londhtim  v.  White, 
67  How.  Pr.  467;  RitUrhand  v.  Baggett,  4  Abb.  N.  0.  67;  Powell  v.  WaU 
dron,  89  K.  Y.  328;  Bailey  v.  Ryder,  10  N.  Y.  363. 


Campbell  v.  Eben. 
{CUy  Court  of  New  York,  SpecUU  Term.    July  17, 1888.) 

BXBCUTJON— SUPPLBHBNTART  PbOCBEDINO— WhBN  DbBTOR  MAT  BB  EXAMIKBD. 

Before  the  enactment  of  Ck>de  Civil  Proc.  N.  Y.  §  2485,  which  provides  that  a 
judgment  debtor  may  be  examined  in  supplementary  proceedings  only  within  10 
years  after  return  of  an  execution  unsatisfied,  the  right  to  such  examination  was 
barred  only  at  the  end  of  the  20  years^  life  of  the  judgment  Section  8853  provides 
that  no  right  previously  accrued  shall  he  impaired,  unless  expressly  so  declared, 
which  is  not  the  case  as  to  supplementary  proceedings;  and  that  prior  statutes 
shall  be  deemed  to  remain  in  force,  so  far  as  necessary  for  enforcing  or  protecting 
such  right,  notwithstanding  the  repeal  thereof.  Held,  that  the  latter  section  saved 
the  right  of  a  judgment  cr^itor,  on  whose  judgment  execution  was  returned  unsat- 
isfied, prior  to  the  enactment  of  the  former  section,  to  have  the  debtor  examined  at 
any  time  during  the  20  years. 

On  motion  to  vacate  an  order  to  examine  F.  Q.  Eben,  a  judgment  debtor^ 
in  proceedings  supplementary  to  an  execution  issued  in  February,  1874. 
R,  H,  Channing,  for  plaintiff.    A,  L,  iSanger,  for  defendant. 

PiTSHKE,  J.  *' Creditors^  bills**  could  be  brought  at  any  time  after  return 
of  execution  unsatisfied.  McEltoain  v.  Willis^  9  Wend.  560.  "Supplement- 
ary proceedings,**  under  the  old  Code  of  Procedure,  §  292,  could  be  also  insti- 
tuted at  any  time  after  such  return  unsatisfled.  Owen  v.  DupigfiaCt  9  Abb. 
Pr.  180.  Necessarily,  therefore,  both  modes  ^f  aiding  judgment  creditors 
were  only  barred  from  being  commenced,  by  the  statute  of  limitations,  at  the 
end  of  the  20  years*  life  of  a  judgment, — then  presumed  to  be  paid,  unless  sued 
upon  meanwhile.    Driggs  v.  WUUams,  15  Abb.  Pr.  477.    Under  the  new 
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Code  Civil  Procedure,  §  2485,  the  Judgment  debtor's  examination  can  be  or- 
dered only  in  case  10  years  after  return  of  an  unsatisBed  execution  remain  un- 
expired.   In  the  present  instance,  more  than  14  years  have  so  elapsed.     But 
by  section  3352,  Code  Civil  Proc,  it  is  provided  that  nothing  contained  in  that 
act  (excepting  ciiapter  4,  which  has  no  application  to  supplementary  prooeed- 
ings)  should  impair  any  "right"  lawfully  accrued  previously,  unless  expressly 
so  declared  therein,  which  is  not  the  case  as  to  supplementary  proceedings; 
and  that  the  prior  statutes  upon  the  subject  shall  be  deemed  to  remain  in 
force,  so  far  as  necessary  for  enforcing  or  protecting  such  a  right,  notwith- 
standing the  repeal  thereof.    A  "right  to'*  the  remedy  given  by  section  292  of 
the  old  Code  of  Procedure  had,  by  the  return  of  the  execution  unsatisfied  in 
1874,  "accrued"  at  once;  valid,  as  above  shown,  for  20  years  after  entry  of 
the  judgment.    The  judgment  creditor  had,  therefore,  in  1888  (within  those 
20  years)  the  right  to  institute  these  supplementary  proceedings,  upon  proof 
showing  alone  the  "prerequisites"  of  the  preceding  Code  on  this  subject. 
Bean  v.  Tonnelle,  24  Hun,  353.     The  right  to  bring  this  remedy  was  expressly 
"saved"  by  said  section  3352.     That  was  the  very  purpose  of  such  a  saving 
clause  declaring  a  non-repeal  for  certain  purposes;  for  otherwise  the  "repeal" 
would  have  eliminated  all  right  to  the  remedy,  which  is  well  settled  law.     The 
right  referred  to  means  any  right  given  by  the  "remedial"  statute, — provis- 
ions displaced  by  and  removed  from  the  statute-book,  to  make  room  for  the 
Code  of  Civil  Procedure.    It  can  have  no  other  signification,  since  other  law- 
ful rights  did  not  "depend  on"  the  said  repealed  provisions  for  vitality,  and 
would  exist  without  and  apart  from  such  a  saving  clause.    But  the  mode  of 
procedure  after  the  "proceeding"  is  duly  instituted  must  be  according  to  the 
forms  of  the  new  Code.    That  is  the  plain  Intent,  considering  the  whole  en- 
actment.   It  was  not  intended  that  the  methods  of  "conducting"  remedies  of 
both  the  Code  of  Procedure  and  Code  of  Civil  Procedure  should  co-exist  after 
September  1,  1880,  the  date  of  the  final  taking  effect  of  the  new  Code.     Tlie 
latter  was  to  govern  the  conduct  of  the  proceedings.     WTieaton  v.  Netocombe, 
11  Civ.  Proc.  K.  91,  is  simply  a  case  of  "unearned"  costs,  and  not  in  point. 
See  Munson  v.  Curtis,  6  N.  Y.  St.  Rep.  189,  where  held,  page  190,  that  a  statu- 
tory right  of  review  on  appeal  is  a  right  "accrued,"  and  hence  saved  by  said 
section  3352.    Motion  denied,  but  without  costs. 


Carrigan  v.  Washburn. 

(City  Court  of  New  Y(n%  Special  Term,    July  28, 1888.) 

Execution  against  THii  Person— Vacating  Ordbb  of  Arrest. 

Plaintiff,  in  an  action  on  a  note,  obtained  an  order  of  arrest,  which  was  after- 
wards dissolved  because  the  complaint  was  insufficient  to  sustain  iL  An  averment 
was  thereupon  added  to  the  complaint  that  defendant  was  guiltv  of  fraud  in  con- 
tracting the  debt.  Held^  that  the  action,  being  still  based  on  the  note,  remained 
ex  contractu:  and  under  Code  Civil  Proc.  N.  Y.  8  1487,  which  oonflnes  tne  right  to 
a  body  execution  in  an  action  ex  cmUractu  to  a  case  where  an  order  of  arrest  was 
obtained  and  executed,  and  remains  unvaoated,  a  new  order  of  arrest  was  neces- 
sary to  authorize  a  body  execution. 

On  motion  to  vacate  execution  against  the  person. 

Action  on  a  promissory  note,  brought  by  O.  Carrigan  against  H.  L.  Wash- 
burn. 

W.  L,  Vanderzee,  for  motion.     Harrison  &  Langdon,  opposed. 

PiTSHKE,  J.  The  parties  undoubtedly  can  by  consent  defer  the  issuanceof 
a  body  execution,  without  prejudice  to  any  existing  right  to  arrest;  and  the 
giving  and .  acceptance  of  notes  to  pay  the  judgment  may,  even  without  ex- 
press agreement,  amount  to  such  an  arrangement,  although  the  same  woald 
not  wipe  out  the  judgment  debt,  without  a  satisfaction  piece  or  release.  Ifir 
surance  Co,  v.  Church,  81 N.  Y.  221.     And  the  non-payment  of  either  of  such 
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notes,  and  the  Judgment  debtor^a  procraatination  and  anfalfilled  promises, 
might,  though  the  body  execution  issued  more  than  three  months  after  the 
entry  of  Judgment,  be  sufficient  reasonable  cause  shown  why  the  application 
for  a  supersedeas  should  not  be  granted,  since  section  572,  Code  Civil  Proc., 
permits  the  court  to  excuse  the  delay  in  issuing  such  body  execution.  De 
Silva  V.  Ifolden,  11  Civ.  Proc.  R.  406;  Indemnity  Co.  v.  QUason,  53  How. 
Pr.  122.  The  creditor  could,  however,  be  compelled  to  procure  and  cancel 
the  notes  as  a  condition  of  retaining  his  body  execution,  inasmuch  as  a  creditor 
cannot  succeed  on  an  origimU  debt  till  production  and  cancellation  of  the  notes 
received  therefor.  Holmes  v.  D*  Camp,  1  Johns.  34;  Angel  v.  Felton,  8 
Johns.  115;  Burdick  v.  Green,  15  Johns.  247.  But  passing  these  facts,  and 
without  deciding  thereon,  I  find  the  body  execution  issued  was  void  ab  initio. 
Tlie  action,  as  appears  from  the  original  complaint  served,  was  commenced 
ex  (iontraetu,  for  simply  the  amount  of  a  promissory  note,  and  such  original 
complaint  embodied  no  tort  allegations  for  an  arrest  of  the  defendant.  The 
plaintiff's  right  to  arrest  defendant,  hence,  did  not  depend  upon  the  nature  of 
the  action,  but  upon  extraneous  grounds.  Accordingly  the  plaintiff  obtained 
an  order  of  arrest  on  allegations  and  proofs  dehors  the  record,  which  was 
afterwards  vacated,  because  the  complaint  was  insuflicient  under  section  549, 
Code  Civil  Proc.  The  subsequent  adding  herein  to  plaintiff's  complaint  of  an 
averment  that  the  defendant  was  guilty  of  a  fraud  in  contracting  the  liability 
sued  on,  to*wit,  in  obtaining  the  sum  of  money  for  which  said  promissory 
note  in  suit  was  given,  or  inducing  the  purchase  of  said  note,  did  not  change 
the  nature  of  the  action.  Hitchcock  v.  Baere,  17  Hun,  605;  Robertson  v. 
RoberUfon,  9  Dalj,  53-56.  The  original  obligation  is  not  rescinded,  but  sued 
on,  and  affirmed.  Benedict  v.  Bank,  4  Daly,  171.  A  new  order  of  arrest 
{Meucci  V.  Raudnitz,  20  Hun,  343)  was  necessary  to  support  and  allow  a  body 
execution  herein,  under  the  improved  complaint  embracing  the  added  allega- 
tions required  by  said  section  549,  subd.  4,  and  there  characterized  as  made 
in  an  action  upon  contract,  express  or  implied.  Thereafter  the  case  was  not 
a  suit  for  damages,  but  still  ex  contractu.  This  body  execution  was  issued 
in  1888.  Since  the  Code  amendments  of  1886  to  section  549,  leaving  only  ne 
exeat  cases  in  section  550,  every  kind  of  action  (excepting  ne  exeat  c»&e»)  must 
have  its  complaint  embrace  the  grounds  for  the  order  of  arrest  desired,  so  as 
to  avoid  incarceration  continuing  under  an  attorney's  subsequent  ca.  sa., 
baaed  upon  a  hearing  on  affidavits  merely,  in  cases  where  the  cause  itself  is 
not  in  its  nature  in  tort.  This  innovation  was  intended  as  a  safeguard  for 
defendants,  but  not  as  an  extension  of  the  attoiiiey^s  absolute  right  to  issue 
body  executions;  for  section  1487  retains  the  distinction  between  ex  delicto 
and  ex  contractu  cases,  and  in  the  latter  confines  the  right  to  a  body  execu* 
tion  to  those  cases  where  an  order  of  arrest  was  obtained  and  executed  against 
defendant,  and  remains  unvaeated.  The  original  order  of  arrest  herein  (after 
being  executed  against  defendant)  having  been  vacated  when  said  body  exe* 
cut  ion  herein  was  issued  by  the  attorney,  as  appears  from  the  records  on  ille 
in  this  court,  such  intended  execution  against  tlie  person  was  unauthorized, 
and  a  nullity.  Section  1487,  Code  Civil  Proc.  Motion  should  be  granted, 
with  $10  costs,  but  with  a  stay  of  proceedings  on  the  order  in  case  of  an  ap- 
peal forthwith,  as  the  question  is  one  of  great  importance,  and  defendant 
being  out  of  the  limits,  and  not  in  custody. 


Smith  o.  Emigrant  Industrial  Sav.  Bank. 

{City  Cov/rt  of  New  York,  Special  Term,    June  27, 1888.) 

IXTEKPi^BADBR— Notice  of  Claim—Action  fob  Money  in  Bank. 

In  an  action  by  a  depositor  against  a  savings  bank,  for  the  amount  of  the  deposit, 
where  the  bank  has  received  notice  from  a  third  person  of  his  claim  to  the  deposit. 
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an  order  of  interpleader  is  proper,  under  Code  Civil  Proc.  N.  Y.  f  820,  providing 
that  a  defendant  in  an  action  on  a  contract,  on  proof  that  a  third  person  demands 
the  same  debt,  may  apply  for  an  order  of  interpleader. 
3.  Same— CiTT  CotmT  of  New  Toek— Jurismotion. 

Under  Code  Civil  Proc.  S  315,  giving  the  city  court  of  New  York  jurisdiction  of  an 
action  for  a  sum  of  money  only ;  and  section  8347,  subds.  4, 6,  and  sections  3150, 3160, 
by  which  section  820,  relating  to  interpleaders,  is  made  applicable  to  that  court ;  and 
section  8839,  declaring  that  there  is  but  one  form  of  civii  action,  embracing:  legal 
and  equitable  causes  of  action  and  procedure,  an  action  for  a  sum  of  money  will 
proceed  in  suoh  oourt  after  the  granting  of  an  order  of  interpleader,  and  the  court 
nas  all  the  equity  powers  necessary  to  its  complete  determination. 

On  motion  for  an  order  of  interpleader. 

Code  Civil  Proc.  §  820,  provides  that  "a  defendant,  agaiost  whom  an  action 
to  recover  upon  a  contract  *  *  *  is  pending,  may,  at  any  time  before 
answer,  upon  proof  by  affidavit  that  a  person  not  a  party  to  the  action  makes 
a  demand  against  him  for  the  same  debt,  «  *  »  without  collusion  with 
him,''  apply  for  an  order  substituting  such  person  in  his  place*  and  discharg- 
ing him  from  liability  to  either,  on  paying  the  amount  into  court,  and  that 
the  court  may  in  its  discretion  make  such  an  order.  Section  315  gives  the 
marine  court  (now  the  city  court)  of  the  city  of  New  York  jurisdiction  of 
"an  action  *  *  *  wherein  the  complaint  demands  a  sum  of  money  only, 
or  to  recover  one  or  more  chattels,  with  or  without  damages;"  or  to  foreclose 
or  enforce  certain  liens  on  real  property  for  labor  or  materials;  or  to  enforce 
or  foreclose  certain  chattel  liens;  or  to  take  and  enter  a  judgment  by  confes- 
sion, in  certain  cases. 

Richard  O'Qormanp  Jr.<,  for  motion.  /.  P.  Berg,  opposed.  Morgan  ift 
Walker,  for  third  party  claimant. 

PiTSHKE,  J.  This  is  an  action  at  law  to  recover  money  deposited  with  the 
defendant,  a  savings  bank,  by  plaintilT.  Tht-ir  relation  is  that  of  debtor  and 
creditor.  Chapman  v.  White.  6  N,  Y.  417;  Doumea  v.  Bank.  6  Hill,  297. 
A  stranger  to  said  defendant  now  (before  answer)  claims,  by  a  notice  served, 
to  be  entitled  to  said  money,  and  has  forbidden  any  payment  thereof  by  said 
bank  to  tliis  plaintiff.  Hence  the  bank  asks  for  an  order  of  interpleader, 
under  section  820,  Code  Civil  Proc.  The  plaintiff,  the  defendant,  and  said 
third  party  claimant  all  appeared  by  counsel  on  the  motion,  and  such  claimant 
also  submitted  a  proposed  answer,  demanding  said  deposit  as  her  property, 
and  asking  for  an  award  thereof  to  her.  This  is  a  proper  case  for  a  motion 
to  interplead,  under  said  section  820,  {Norton  v.  Trust  Co..  27  WkJy.  Dig.  22; 
Bruggemann  v.  Bank,  1  City  Ct.  R.  86;  Wehle  v.  Bank,  8  Jones  &  S.  98; 
Barnes  v.  Mayor.  27  Hun,  240;  I^aws  1875,  c.  371,  §  25;)  for  the  bank  is  pat 
upon  inquiry  .by  said  notice,  and  the  fund  in  question  may  be  impressed  with 
a  trust  or  latent  ownership,  which  the  defendant  cannot  disi-^ard  after  notice 
received,  (Baker  v.  Bank.  100  N.  Y.  84, 2  N.  E.  Rep.  452,  where  it  was  held 
that  a  "bank,  having  notice,  cannot  appropriate  the  money  to  the  debt  of  its 
depositor,  even  on  the  depositor's  consent,  to  the  prejudice  of  the  actual  cestui 
qne  tnist.**)  Said  section  820  fully  applies  to  the  city  court  of  New  York. 
Section  3347,  subd.  4,  and  Id.  subd.  6;  also,  sections  3159,  3160,  Code  Civil 
Proc.  The  motion  being  proper  in  this  court,  it,  if  granted,  must  necessarily 
allow  the  case  to  proceed  further  in  this  courts  for  the  court  cannot,  without 
a  trial,  relinquish  or  throw  out  a  cause  properly  begun  and  pending,  or  de> 
cline  its  continuance,  (Alexander  v.  Bennett.  60  N.  Y.  204,  207;)  and  upon 
the  granting  of  the  interpleader  this  court  must  therefore  have  implied  poaer 
to  try  the  cause  thereafter  in  the  manner  according  to  law;  else,  after  the 
payment  into  court  under  the  order  of  interpleader,  plaintiff  would  be  tied  op 
in  the  suspended  action,  and  prevented  from  ever  trying  his  suit;  and,  should 
he  then  sue  in  another  court,  he  could  there  be  met  with  a  plea  of  *' another 
like  action  pending,"  or  the  bank  would  have  to  bring  elsewhere  an  equity 
Interpleader,  and  pay  the  amount  into  court  a  second  time,  on  plaintiff's  re- 
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fusal  to  disoontiDue  this  action.  The  only  other  alternative,  if  this  court 
could  not  proceed  on  an  interpleader,  is  the  view  that  an  interpleader  must  in 
all  cases  be  denied  in  this  court;  which  course  cannot  be  lawful,  as  it  contra- 
venes the  operation  of  those  Code  sections  expressly  applicable  to,  and  giving 
this  court  power  to  grant,  interpleader  motions,  in  actions  arising  on  con* 
tract,  or  for  a  chattel,  in  an  appropriate  case,  and  would  nullify  those  sec- 
tions. It  is  therefore  plain  interpleader  cases  should  proceed  in  this  court 
after  the  granting  of  the  motion.  As  now  decided  by  the  court  of  appeals 
under  said  section  820,  after  the  new  defendant  is  substituted,  and  the  amount 
or  thing  is  deposited  with  the  court  or  in  its  custody,  the  controversy  between 
the  plaintift  and  the  present  defendant  is  at  an  end,  and  the  action  thereupon 
becomes  an  equity  suit  between  the  plaintiff  and  such  new  defendant,  with- 
out any  right  to  trial  by  jury,  and  in  which  a  decree  must  be  made.  Clark 
V.  MosTier,  107  N.  Y.  118.  121,  14  N,  E.  Bep.  96.  As  this  case  must  con- 
tinue in  this  court  on  an  interpleader  order,  as  above  shown,  the  conclusion 
seems  irresistible  that  this  court  thereafter  acts  therein  as  a  court  of  equity 
does,  with  the  complete  equity  powers  in  the  particular  action  thenceforward. 
This  is  the  same  consequence  of  a  full  equity  jurisdiction  as  requisite  in  stat- 
utory interpleaders  under  said  section  820,  applied  to  this  court  by  express 
statute,  as  was  the  like  consequence  of  a  full  equity  jurisdiction  in  me- 
chanic's lien  cases  in  this  court,  conferred  by  simply  giving  the  court,  statu- 
torily, jurisdiction  in  proceedings  under  the  mechanic's  lien  statutes.  Since 
the  enactment  of  the  new  Code,  all  the  judicial  proceedings  (section  3338)  in 
this  court,  under  section  315,  must  be  prosecuted  to  their  end,  without  any 
distinction,  as  between  law  actions  and  equity  suits,  or  between  the  forms  of 
those  actions  and  suits,  as  applicable  to  the  case,  (section  3889;)  and  conse- 
quently the  jurisdiction  of  this  court  is  unbounded  in  that  respect,  in  all  casea 
within  section  315,  except  as  limited  by  section  316,  section  3159,  and  chapter 
22  of  the  CJode  of  (3ivil  I'rocedure.  The  legislature  could  confer  on  it  what 
jurisdiction  it  pleases,  while  keeping  it  a  local  court.  See  Anderson  v.  Reilly^ 
66  K.  Y.  189.  Not  only  in  interpleaders  under  said  section  820,  and  in 
mechanic's  lien  and  chattel  lien  causes,  but  this  court  dearly  can  also  inci- 
dentally exercise  appropriate  equity  jurisdiction  in  the  manner  allowed  by 
said  Code,  in  every  case  properly  begun,  wherein  the  complaint  demanda 
judgment  for  a  sum  of  money  only,  similarly  to  the  implied  equity  powei*s  of 
the  superior  city  courts  in  such  last-mentioned  cases*  provided  only  the  relief 
in  the  judgment  in  the  case  is  awarded  in  money,  and  provided  the  Unal  re- 
covery so  awarded  does  not  exceed  $2,000,  exclusive  of  interest  and  costs» 
where  plaintiff  is  the  successful  party,  except  in  certain  special  causes  per- 
mitting a  recovery  by  plaintiff  or  defendant  in  any  amount,  (Code,  §§  815, 816, 
3174;)  and  it  may  issue  injunctions  under  section  604,  for  it  has  recently  been 
authoritatively  held  that  a  complaint  for  a  sum  of  money  only,  will  allow  equity 
litigation  for  relief  in  money.  See,  also',  Stemberger  v.  McGovem^  56  N.  Y. 
21;  and  see  Whiion  v.  Spring.  74  N.  Y.  170;  Herrington  v.  Robertson,  71 
N.  Y.  282,  283.  Our  jurisdiction  by  the  new  Code,  to  determine  such  an 
aforesaid  case  between  the  parties,  is  unrestricted,  save  as  limited  in  said 
sections  316  and  8159,  and  chapter  22,  Code  Civil  Proc.,  and  such  jurisdiction 
18  to  be  exercised  without  distinction  in  the  procedure,  as  between  legal  and 
eqoitable  forms  of  proceeding  in  the  case,  inasmuch  as  section  3839  ordaina 
there  shall  be  only  **one  form  of  civil  action,"  embracing  all  legal  and  equi- 
table causes  of  action  and  procedure  between  contending  parties  before 
the  court.  The  jurisdiction,  legal  and  equitable,  so  directly  allowed  to  this 
court  by  the  legislature,  carries  with  it  the  duty  to  exercise  it  when  properly 
called  on  so  to  do.  Alexander  v.  Bennett,  60  K.  Y.  207.  As  it  is  strenuously 
urged  that  this  court  cannot  proceed  with  this  cause  after  payment  of  the 
money  into  court,  pursuant  to  an  order  of  interpleader  under  section  820» 
Code  Civil  Proc.»  for  alleged  want  of  equity  powers  in  the  court  to  try  herein 
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the  case  between  plaintiff  and  soch  claimant,  I  will  grant  the  defendant's 
said  motion  without  costs,  but  must,  upon  payment  of  said  deposit  into 
court,  permanently  stay  all  the  plaintiff's  proceedings  herein,  except  to  ap- 
peal from  and  review  the  order  hereon.  This  conrse  allows  the  court,  at 
genernl  term,  as  early  as  possible,  to  settle  the  law  and  practice  in  this  ooart, 
as  applicable  to  the  matter  herein,  in  the  requisite  ensuing  proceedings  touch- 
ing the  fund  so  ordered  into  court,  and  declare  the  proper  procedure  under 
the  said  section  820  in  this  court,  after  modifying  said  order  by  vacating  the 
stay  against  plaintiff,  or  to  direct  the  return  of  such  fund  to  the  bank  by  the 
clerk,  if  it  is  determined  this  court  cannot  on  said  order  proceed  with  the 
case  as  an  equity  litigation,  under  Clark  v.  Moaher^  107  N«  Y.  118,  14  N.  E. 
liep.  96.    Ordered  accordingly. 


Warn  'o.  Easton  &  MgMahon  Transit  Go. 
{City  Court  of  New  Y<yrk,  Sjyedal  Term,    July  28, 1888.) 

Seamed— Mabisb  Causes— Action  for  Wages— Master  op  Canal-Boat. 

An  action  for  wages  as  master  of  a  canal-boat  is  not  a  marine  cause,  within  the 
meaning  of  Code  Civil  Proc.  %  817,  declaring  an  action  in  favor  of  a  person  belong- 
ing to  a  vessel  in  the  merchant  service  for  services  during  a  voyage  to  be  a  marine 
cause,  and  is  not  triable  forthwith  at  chambers. 

At  chambers.     On  motion  for  trial  as  a  marine  cause. 

Action  by  David  Warn  against  tlie  Easton  &  McMahon  Transit  Company, 
for  wages  as  master  of  a  canal  boat.  Code  Civil  Pruc.  §  317,  provides  that 
'*the  following  actions  are  styled  ir\  this  act  *  marine  causes,'  and  the  court 
possesses  the  same  jurisdiction  of  such  an  action  as  the  supreme  court  of  the 
state:  (1)  An  action  in  favor  of  a  person  belonging  to  a  vessel  in  the  mer- 
chant service  against  the  owner,  master,  or  commander  thereof,  for  the  rea- 
sonable value  of  services,  or  for  the  breach  of  a  contract  to  pay  for  services 
rendered  or  to  be  rendered  on  board  of  tiie  vessel  during  a  voyage  wholly  or 
partly  performed,  or  intended  to  be  performed,  by  it.  (2)  An  action  in  favor 
of  or  against  a  person  belonging  to  or  on  board  of  a  vessel  in  the  mercliant 
service  to  recover  damages  for  an  assault,  battery,  or  false  imprisonment,  com- 
mitted on  board  the  vessel  upon  the  high  seas,  or  in  a  place  without  the  United 
{States.  But  this  section  does  not  confer  upon  the  marine  court  authority  to 
proceed  as  a  court  of  admiralty  or  maritime  jurisdiction." 

John  M,  Jones,  for  plaintiif.     Upland  <&  ZabrUkie,  for  defendant. 

PiTSHKE,  J.  The  question  is  whether  this  case  is  a  marine  cause,  and  prop- 
erly triable  forthwith  at  the  chambers  branch  of  the  court,  without  going 
U[)on  the  general  calendar.  The  jurisdiction  of  this  court  extends  to  all  kinds 
of  actions  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  (Code  Civil  Proc.  §  315;)  among  them  being  the  actions  styled  in  the 
Code  Civil  Procedure,  §  317,  "marine  causes,"  of  which  latter  this  court  pos- 
sesses the  same  juris  iict ion  as  the  supreme  court;  and* hence  the  recovery 
there!  n  may  be  for  any  amount.  In  the  otiier  actions,  for  money  only,  except- 
ing suit  on  bonds  or  undertakings  given  to  this  court,  and  suits  for  breach  of 
promise  to  marry,  the  judgment  rendered  cannot  be  for  more  than  ^2,000,  ex- 
clusive of  interest  and  costs.  Code  Civil  Proc.  §  316.  This  court,  in  money 
cases,  proceeds  upon  an  actual  or  implied  contract,  or  for  damages  for  a  per- 
sonal tort,  or  injury  to  property  committed.  See  McCabe  v.  Doe,  2  E.  D.  Smith, 
64.  The  court  has,  however,  no  admiralty  jurisdiction.  The  actions  known 
as  "marine  cases"  (Code,  g  317,  subds.  1,  2)  are  common-law  cases.  Seamen, 
and  others  belonging  to  ships  and  vessels,  may  sue  at  common  law,  in  per- 
sonam, for  their  wages  and  services.  Abb.  Shipp.  493;  Tke  Salacia,  32 
Law  J.  Adm.  41.  Seamen  have  a  maritime  lien  on  the  vessel  for  their  wages 
and  services,  i.  e*,  in  admiralty;  but  the  owners  or  charterers  are  also  person- 
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ally  liable  for  such  wages  and  services,  i,  e.,  by  suit  at  eommon  law,  or  in  the 
admiralty  court*  in  personam.  The  Virgin  v.  Vfifhiue,  8  Pet.  652,  553;  The 
International,  30  Fed.  Rep.  375,  376.  Also  as  well  as  cases  for  services  at 
sea  are  actions  for  injuries  to  the  person  committed  abroad  maintainable 
here,  without  proof  in  the  first  instance  of  the  lex  loci^  which  is  on  the  pre- 
sumption that  the  right  to  compensation  for  such  services  and  injuries  is  rec- 
ognized by  the  laws  of  all  countries.  McDonald  v.  Maliory,  77  N.  Y.  551. 
The  vessel,  while  at  sea,  is  constructively  part  of  the  territory  of  the  state  to 
which  the  vessel  belongs;  that  is,  where  she  is  registered  and  her  owner  re- 
sides. And  the  rule  is,  the  laws  of  the  state  to  which  such  vessel  belongs 
follow  her  until  she  come  within  some  other  jurisdiction.  McDonald  v.  ifa/- 
lory,  supra,  553;  Crapo  v.  Kelly,  16  Wall.  628,  624,  631,  632.  As  well  asin 
seaman's  cases  for  wages  and  services,  the  jurisdictions  (by  way  of  action)  of 
the  various  states  and  the  United  States,  in  matters  of  personal  torts  com- 
mitted at  sea,  (such  as  assaults  by  a  master  on  hia  crew,  injuries  to  passen- 
gers, and  the  like,)  are  concurrent,  although  proceedings  in  rem  can  be  pur- 
sued thereon  only  in  the  admiralty  courts.    McDonald  v.  Mallory,  supra. 

The  legislature  could  confer  what  jurisdiction  it  pleases  on  the  city  court 
of  New  York,  (formerly  marine  court,)  except  that  its  character  as  a  local 
court  must  be  preserved,  (Anderson  v.  Reilly,  66  N.  Y.  189;  Const.  N.  Y, 
art.  6,  %  19;)  for  in  every  respect,  except  as  to  those  powers  and  attributes  of 
sovereignty  transferred  Ly  and  under  the  national  constitution  to  the  gov- 
ernment of  the  United  States,  this  state  is  an  independent  sovereign  state» 
unconnected  with  the  other  states  of  the  Union,  (McDonald  v.  Mallory,  sv^ 
pra,  546,  547,  552.)  The  federal  courts,  therefore,  would  have  exclusive  ju- 
risdiction only  as  to  the  vessel's  relations  with  foreign  governments,  or  crimes 
committed  thereon,  cases  of  supplies  or  repairs  to  thQ  vessel  en  route,  mari- 
time liens,  and  like  matters.  McDonald  v.  Mallory,  supra.  The  rig  lit  to 
prosecute  all  cotnmon-law  civil  remedies  in  each  state  has  been  specially  pre- 
served, and  irrespective  of  the  foundation  of  the  right  of  action ;  and  as  the 
common  law  is  competent  to  give  a  remedy,  the  suitor  has  the  option  to  sue 
in  the  state  court,  whether  the  action  is  to  enforce  a  common-law  right,  or 
is  based  on  a  statute,  either  state  or  federal.  Dougan  v.  Transportation  Oo,^ 
56  N.  Y.  5;  Cook  v.  Whipple,  55  N  Y.  164,  165.  It  is  hence  clear,  under 
section  317  aforesaid,  that  this  court  has  the  fullest  jurisdiction  of  the  actions 
styled  "marine  causes''  in  said  Civil  Procedure  Code,  both  as  to  those  for  the 
value  of  or  agreed  compensation  for  services  rendered  or  to  be  rendered  upon 
a  merchant  vessel  during  its  voyage,  and  those  to  recover  damages  for  as- 
sault, battery,  or  false  imprisonment  on  board  such  a  vessel  without  the 
United  States;  in  every  way  co-equal  and  co-extensive  with  that  of  the  su- 
preme court  of  this  st<ite  in  such  cases.  A  marine  cause,  under  said  section 
317,  subd.  1,  is  limited  to  the  case  of  a  plaintiff  belonging  to  a  vessel  in  the 
merchant  service  who  seeks  to  recover  for  services  rendered  or  to  be  rendered 
on  board  during  its  voyage.  This,  of  course,  is  Intended  to  describe  a  case 
in  which  the  admiralty  courts  of  the  United  States  have  concurrent  jurisdic- 
tion, for  otherwise  the  case  is  sufficiently  delineated  and  expressed  by  section 
315.  The  United  States  admiralty  jurisdiction  covers  the  entire  navigable 
waters  of  the  Union;  but  the  state  courts  have,  as  above  stated,  full  concur- 
rent jurisdiction  in  suits  in  personam,  and  may  even  institute  the  latter  by 
attachment  of  sufficient  maritime  property,  subjecting  the  defendant's  per* 
sonal  interest  in  the  vessel,  etc.,  to  a  sale  in  the  state  court,  or  the  action  may 
be  directly  prosecuted  in  the  ordinai-y  way  in  personam  simply;  for  in  these 
cases  there  is  always  a  personal  defendant  T?ie  Hine,  4  Wall.  555.  And 
see  The  Genesee  Chi^f,  12  How.  443,  453;  Waring  v.  Clarke,  5  How.  467. 
And  so  long  as  free  navigation  is  not  impaired,  the  respective  states  may  also 
control  such  waters  until  congress  enacts  otherwise.  County  of  Mobile  v. 
Kimballt  102  U.  S.  691.    At  common  law  the  natural  channels  or  avenues  of 
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commerce  are  public  highways,  and  the  right  of  passage  is  open  to  everyone, 
free  and  unobstructed.  Broume  v.  Scqfleld,  8  Barb.  243,  All  admiralty  ja- 
risdiction  thereon  was  surrendered  to  the  Union  by  the  states.  A  ship  or 
vessel  is  a  locomotive  machine  for  transportation  over  rivers,  seas,  and  oceans; 
and  it  is  the  purpose  and  business  of  the  craft,  and  not  its  form  or  its  means 
of  propulsion,  that  determines  whether  it  is  a  ** vessel."  XJnder  the  United 
States  statutes,  all  vessels  intended  for  foreign  trade  must  accordingly  be  reg- 
istered, while  vessels  engaged  in  the  coasting  trade  must  be  enrolled  and 
licensed.  See  Gibbons  v.  Ogden,  9  Wheat.  195,  211,  212,  215.  A  canal-boat 
is  not  built  for  the  purpose  of  traversing  the  waters  of  the  Union.  The  Ann 
Arbor,  4  Blatchf.  205.  Thus  says,  in  Jdckson  v.  The  Magnolia,  20  How.  296, 
Justice  Grier,  who  delivered  the  opinion  of  the  court:  ''The  conferring  of 
exclusive  admiralty  Jurisdiction  as  to  navigable  waters  was  completely  within 
the  constitutional  powers  of  congress,  unless  fresh- water  lakes  and  rivers 
were  necessarily  within  the  category  of  those  that  are  not  navigable,  and 
which  consequently  could  not  be  subjected  to  admiralty  jurisdiction,  any  more 
than  canals  and  railroads."  This  plainly  implies  and  holds  that  the  internal 
canals  of  a  state  are  not  among  the  navigable  waters  of  the  Union,  but  are  the 
state's  own  arteries.  See,  also,  Rathbun  v.  Payne,  19  Wend.  400;  Dygert  v. 
Bradley,  8  Wend.  469;  Famsworth  v.  Qroot,  6  Cow.  699.  A  canal  is  an  ar- 
tificial trench  ^or  transportation,  and  originates  under  state  statutes  and  char- 
ters. Canals  are  constructed,  owned,  and  managed  either  by  the  state  itself 
or  by  a  company  incorporated  by  state  law.  And  their  use  may  be  made  sub- 
ject to  state  tolls,  (see  Perrine  v.  Canal  Co.,  9  How.  180,  184, 189.)  which 
cannot  be  done  by  any  state  or  under  a  state  law  with  regard  to  navigable 
waters.  Gibbons  v.  Ogden,  9  Wheat.  1.  It  is  clear  beyond  a  doubt,  there- 
fore, that  in  the  United  States  no  admiralty  jurisdiction  over  a  canal  or  its 
navigation  and  vehicles  of  transportation  could  be  conferred  on  the  federal 
courts;  and  hence  a  marine  cause,  under  said  section  317,  wherein  this  court, 
the  New  York  supreme  coui-t,  and  the  admiralty  courts  are  intended  to  have 
concurrent  and  co-equal  jurisdiction  in  personam,  would  not  lie  or  be  main- 
tainable at  the  instance  of  a  plaintiff  belonging  to  a  canal-boat,  but  the  action 
must  be  prosecuted  in  the  ordinary  and  limit^  way.  In  common  parlance  a 
canal-boat  is  not  a  ship  or  vessel,  which  means  those  navigating  the  ocean, 
or  such  as  go  coastwise,  from  one  point  to  anotlier,  and  require  a  coasting 
license  under  United  States  laws.  Ma7)y  v.  Noyes,  5  Hill,  35.  It  is  only 
where  an  enactment  speaks  distinguishingly  of  sea-going  and  other  vessels 
that  the  phrase  "other  vessels"  would  be  received  in  its  largest  sense,  and  as 
including  all  craft  navigating  any  of  the  waters  or  canals  of  the  state.  Craw- 
ford V.  Collins,  30  How.  Pr.  398.  Otherwise,  when  only  a  ship  or  vessel  is 
mentioned,  (as  in  said  section  317,)  the  same  must  be  confined  to  its  ordinary 
signification  of  sea-going  or  coastwise  craft,  including,  of  course,  that  for  river 
navigation.  Further,  said  section  317  is  expressly  only  applicable  to  cases 
where  the  craft  referred  to  before  the  court  is  a  vessel  in  the  merchant  serv- 
ice,  (i,  e,,  a  merchant-man,)  and  the  same  performed,  or  was  intended  toper- 
form,  a  voyage.  But  a  canal-boat  performs  no  voyage.  A  voyage  is  the  pas- 
sage of  a  ship  over  and  upon  the  seas,  from  one  port  to  another,  or  to  several 
ports.  Bouv.  Law  Diet.  793.  A  voyage  is  when  a  vessel  quits  her  mooring 
in  complete  readiness  for  sea.  Bowen  v.  Insurance  Co,,  20  Pick.  278.  A 
canal-boat,  however,  is  designed  to  make  a  transit  over  the  artificial  waters  of 
a  canal,  from  port  to  port,  similar  to  the  vehicles  on  a  railroad  between  two 
poits.  The  boat  mentioned  in  the  complaint  herein,  of  which  plaintiff  is  the 
master,  was  therefore  not  a  vessel  in  the  merchant  service,  performing  voy- 
ages; and  the  present  case  is  hence  not  a  marine  cause  under  said  section  317, 
Code  Civil  Proc.  The  action  must  be  put  on  the  general  calendar  for  trial  in 
its  regular  order  with  other  ordinary  issues.    Ordered  accordingly. 
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Filbert  e.  Delaware  &  H.  Canal  Go. 

(SuperUyr  Court  of  New  York  City,  General  Term.    October  35, 1888.) 

Hastbb  A3fD  Bervant— Negligencb  of  Master— Dangerous  Premises. 

An  employe,  whose  duty  was  to  uncouple  slowly  moving  cars,  stepped  between 
them  for  that  purpose,  at  a  point  where  the  track  passed  over  a  pit,  and,  his  foot 
f&Uinff  into  a  hole,  his  arm  was  caught  between  the  bumpers  and  crushed.  In  his 
action  for  the  injury,  the  hole  was  referred  to  as  unooyerea,  but  witnesses  for  defend- 
ant testified  that  it  was  covered.  Theplt  was  covered  with  planks  and  had  been 
opened  the  day  before  the  accident,  field,  that  the  hole  referred  to  by  plaintiff 
might  have  been  merely  a  space  left  bv  an  imperfect  re-covering  of  the  pit,  which 
was  such  negligence  as  would  render  aefendant  liable,  and  that  a  verdict  of  the  jury 
for  plaintiff  cannot  be  disturbed. 

Appeal  from  jury  term;  Riohard  O'Gorman,  Judge. 

Action  by  George  Filbert  against  the  Delaware  &  Hudson  Canal  Company 
for  negligence  whereby  plaintiff  fell  and  had  his  arm  crushed  between  the 
bumpers  of  cars  on  defendant's  track.  Verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals. 

Edwin  Toting,  Matthefo  Hale^  and  Frank  B.  Bmith,  for  i^pellant.  Bald' 
toin  &  Blackmarp  for  respondent. 

Sedgwick,  C.  J.  The  work  assigned  by  the  defendants  to  the  plaintiff,  to 
be  done  for  them,  was  uncoupling  of  cars  while  they  were  slowly  moving 
upon  the  rails.  At  the  time  of  the  occurrence  in  question  he  was  proceeding 
to  uncouple  in  a  manner  in  which  he  had  been  previously  instructed.  He 
stepped  with  his  left  foot  upon  the  track,  raising  his  left  arm  to  uncouple  the 
cars.  His  left  foot  fell  into  a  hole  between  the  bumpers  of  the  cars,  and,  as 
then  caught,  he  moved  some  distance  beyond  the  hole,  while  the  cars  were 
moving.  The  negligence  of  defendants  is  predicated  of  their  omission  of  duty 
to  keep  the  place  where  the  hole  was  in  such  a  state  that  the  plaintiff,  in  the 
course  of  the  work  given  to  him,  would  not  fall  in  it.  The  "hole,"  as  it  was 
called,  was  at  some  part  of  the  top  of  a  regularly  made  pit,  in  which  a  wheel 
and  ropes  attached  to  it  were  placed  to  manage  cars  upon  the  t|;ack  above.  In 
the  usuiil  condition  of  affairs,  a  set  of  planks  completely  covered  the  hole,  so 
that  it  was  entirely  safe  to  workmen  walking  over  it.  These  planks  were 
taken  up  occasionally  only,  and  for  specific  purposes  connected  with  repairing 
the  wheel  or  ropes.  In  such  instances  they  were  pried  up  by  a  crow-bar  or  a 
like  tool,  and  afterwards  replaced.  On  the  day  before  the  accid(|nt  the  planks 
had  been  removed,  and,  it  may  be  assumed,  had  been  replaced  with  the  excep- 
tion of  two,  which  had  been  injured  in  their  removal,  and  in  their  stead  two 
others  were  used.  The  plaintiff  knew  of  the  uncovering,  but  the  jury  were 
not  bound  to  find  that  he  If  new  of  the  manner  of  the  reKX>vering,  or  that  there 
was  any  imperfection  in  it.  Upon  the  record  of  plaintiff's  testimony  here, 
it  was  competent  for  the  jury  to  find  that  he  did  not  mean  to  testify  that  the 
pit  was  entirely  uncovered,  and  that  the  hole  that  his  foot  fell  in  was  the  un- 
covered pit.  They  might  find  that  the  hole  he  meant  was  an  imperfection  in 
the  covering,  made  by  a  short  plank,  or  one  that  was  loose.  And  here  it  may 
be  said  that  the  testimony  of  the  numerous  witnesses  for  the  defense,  who  said 
that  the  hole  was  covered,  or  was  not  uncovered,  did  not  oblige  the  juiy  to  find 
that  their  evidence  was  conclusive;  that  there  was  no  imperfection  in  the  cov- 
ering in  which  the  plaintiff's  foot  might  have  fallen.  I  know  that  the  com* 
plaint  charges  that  the  hole  was  open  and  uncovered,  and  these  words  were 
used  through  the  trial,  yet  the  actual  issue  referred  to  a  space  over  the  pit 
where  the  plaintiff's  foot  might  have  fallen,  and  where  he  testified  it  did  fall. 
I  am  of  opinion  that  it  was  the  duty  of  the  master — ^that  is,  the  defendants — ^to 
have  a  covering  that  would  protect  the  servant  in  working  above  the  pit. 
Evidently  tlie  method  of  covering  was  not  of  a  kind,  like  a  trap-door  of  a  sin- 
gle piece,  that  a  single  motion  may  lift  and  return.    These  were  single  pUnks, 
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unconnected  with  each  other,  and  when  they  were  taken  off  no  cover  existed, 
and  the  duty  of  the  master  returned  to  the  point  where  it  was  in  the  first 
place;  that  is.  to  make  the  pit  safe  for  the  workmen.  At  the  least  it  was  for 
the  jury  to  say  whether  the  defendants  had  used  due  diligence  in  respect  of 
their  duty  to  provide  a  safe  cover  or  covering.  It  was  not  a  risk  of  the  plain- 
tiff's employment  which  he  took  if  he  chose  to  enter  the  employment.  In 
Muller  V.  McKesson,  73  N.  Y,  204,  where  a  servant  was  injured  on  the  prem- 
ises where  he  was  employed,  by  a  savage  dog  kept  by  the  master,  the  court 
said:  "What  were  the  risks  of  his  employment  here  as  it  respects  the  dog? 
He  was  informed,  it  is  true,  of  the  nature  of  the  animal,  but  he  was  also  told 
that  the  dog  would  be  kept  fastened,  and  the  uniform  habit  was  to  notify  him 
when  the  dog  was  loose.  The  most  that  can  be  said  is  that  he  assumed  the 
risks  consequent  upon  the  keeping  of  a  ferocious  dog,  which  was  kept  fastened, 
except  when  he  was  otherwise  notified.  Beyond  this  the  plaintiff  is  entitled 
to  the  same  protection  as  other  persons.''  The  plaintiff  had  no  reason  to  be- 
lieve thnt  the  track  was  not  safe  at  all  times  when  he  was  called  to  work  upon 
it,  or  that  there  was  any  risk.  Whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  was  for  the  jury  to  determine.  I  see  no  exception  which  caUs 
for  a  reversal  of  the  judgment.    Judgment  and  order  aflirmed,  with  costs. 


Green  v,  Griswold  et  aL 
(Superior  Court  of  New  York  CUy,  SpecUil  Term.    July  10, 1888.) 

H08BAND  AND  WiFE— GiFTS  TO  HUSBASD— EviDENCB. 

In  an  action  to  subject  moneys  deposited  with  a  trust  company  in  the  name  of  a  judg- 
ment debtor, "  in  trust, "  to  the  payment  of  judgments,  it  appeared  that  for  many  years 
the  debtor's  wife  had  given  him  various  sums  vrithout  instructions  as  to  their 
disposition,  or  fixing  any  time  for  repayment,  and  without  asking  or  receiving  any 
acknowledgment  or  account.  The  deposit  consisted  of  those  moneys,  toeether  with 
moneys  received  by  the  debtor  from  his  business,  and  was  drawn  upon  for  his  own 
purposes ;  and  there  was  no  evidence  that  the  company  knew  of  any  claim  to  it,  except 
by  the  debtor.  A  part  of  the  money  deposited  was  assigned  and  formally  paid  to 
the  wife,  but  was  returned  and  deposited  in  bank  to  the  debtor's  credit,  '*in  tnistu " 
The  wife  did  not  testify.  Held,  that  the  fund  belonged  to  the  debtor,  and  was  avail- 
able to  his  j  udgment  creditors. 

Action  by  Harriet  D.  Green  against  William  N.  and  Harriet  E.  Griswold 
and  the  Union  Trust  Company  of  New  York,  to  subject  funds  deposited  with 
the  trust  company  to  the  claims  of  the  creditors  of  William  N.  Griswold. 

George  W.  Greene,  for  plaintiff.  A*  jK.  Dyett  and  K,  8.  Crane,  for  W.  N. 
and  H.  E.  Griswold.  Miller,  Peckham  dk  Dixon,  for  the  Union  Trust  Com- 
pany. 

O ^Gorman,  J.  The  question  here  is  whether  a  sum  of  money  deposited 
with  the  Union  Trust  Company  of  New  York  by  William  N.  Griswold,  to  his 
<»redit,  under  the  name  and  designation  of  "William  N.  Griswold,  in  trust," 
was,  at  the  time  of  the  commencement  of  this  action,  his  individual  property, 
and  available  to  his  judgment  creditors  for  payment  of  his  debts;  or  whether 
it  was  then  the  property  of  his  wife,  Harriet  E.  Griswold,  as  being  held  by  him  in 
trust  for  her.  The  evidence  does  not,  in  my  opinion,  sustain  her  contention 
in  this  action  that  the  money  so  deposited  to  the  credit  of  Griswold,  ''in  trust," 
was  her  property,  and  nut  that  of  her  husband.  For  many  years  before  the 
commencement  of  this  action  she  gave  to  her  said  husband,  from  time  to  time, 
various  sums  of  money,  without  at  any  time  giving  him  any  instractions,  or 
imposing  on  him  any  restrictions  or  limit  as  to  the  uses  to  which  the  money 
should  be  applied  by  him,  or  fixing  upon  any  time  for  payment  by  him  to 
her.  She  never  asked  from  him,  and  he  never  gave  to  her,  any  receipt  or  ac- 
knowledgment for  the  money  so  received  by  him  from  her;  and  she  never 
asked  and  he  never  gave  her  any  aiccount  as  to  the  manner  in  which  the  moni^v 
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or  any  part  of  it,  was  expended.  He  kept  no  otber  JiHink  account  but  thi0» 
He  deposited  to  the  credit  of  this  account  all  moneys  received  by  him  from 
her,  and  from  all  persons  in  his  ordinary  business,  and  he  drew  against  thi» 
account  for  all  moneys  expended  by  him  in  his  business,  and  otherwise. 
There  is  no  evidence  that  it  was  ever  understood  or  suspected  by  the  company 
that  any  one  but  Griswold  made  any  claim  to  ownership  of  the  money  so  de- 
posited. The  existence  of  a  trust  must  be  proved,  either  as  the  result  of  a 
contract,  or  as  depending  on  some  inference  of  the  existence  of  a  contract; 
which  inference  may  be  natural,  and  necessary  to  prevent  serious  injustice. 
There  is  no  evidence  in  this  case  from  which  any  such  contract  between  Oris* 
wold  and  his  wife  can  be  gathered  or  presumed.  The  fact  that  Mrs.  Oris  wold, 
herself  one  of  the  defendants,  was  not  examined  as  a  witness,  is  significant. 
The  relations  between  her  and  her  husband  are  those  only  of  creditor  and 
debtor.  Her  title  to  her  money  deposited  by  him  was  only  a  chose  in  action 
on  which  she  could  bring  suit  against  him  in  any  appropriate  form.  The  re- 
lations of  Griswold  to  the  Union  Trust  Company  were  also  those  of  creditor 
and  debtor.  The  testimony  that  some  of  this  money  so  deposited  had  been 
formally  aissigned  to  her,  and  formally  paid  to  her  by  Griswold,  and  returned 
to  him,  and  by  him  deposited  in  bank  to  his  credit,  "in  trust,"  seems  to  me 
immaterial,  and  in  nowise  changes  the  relation  of  the  parties.  The  fact  that 
Griswold  chose  to  have  the  account  between  the  Union  Trust  Company  and 
him  designated  as  that  of  William  N.  Griswold,  **in  trust,"  is  also  immateiial. 
There  is  no  evidence  that  he  did  so  at  the  instance  of  his  wife,  or  even  that 
she  knew  he  had  done  so.  If,  in  fact,  he  treated  it  in  all  respects  as  his  own 
account,  and  subject  to  bis  own  individual  and  unquestioned  authority  as 
to  its  use,  it  must  be  regarded  as,  to  all  intents  and  purposes,  his  own  ac- 
count, and  the  money  deposited  thereunder  as  his  own  money.  My  conclusion 
is  that  the  plaintiff  is  entitled  to  the  judgment  and  relief  demanded  by  her  in 
her  complaint. 


KuEHNBMUNDT  V.  SMITH,  President. 
(Superior  Court  of  New  York  City,  Special  Term.    August  90, 1888.) 

Stock  and  Produce  Exchanges — Expulsion  of  Members— VALiDiTt. 

The  constitution  of  the  New  York  Stock  Exchange  provides  for  suspension  of  in- 
solvent members,  and  that  within  a  year  from  the  time  of  suspension,  or  such  fur- 
ther time  as  the  governing  committee  may  grant,  such  members  may  apply  for  r&- 
admission  on  showing  a  settlement  with  their  creditors.  It  also  provides  that  mem- 
bers guilty  of  obvious  fraud,  of  which  the  governing  committee  shall  be  the  judges, 
shall  on  vote  of  two-thirds  of  the  members  of  said  committee  present  be  declared 
expelled  by  the  president.  Plaintiif^  a  member  of  the  exchange,  was  suspended 
for  insolvency,  and  charged  with  obvious  fraud.  He  asked  for  and  was  granted  an 
adjournment  of  the  hearing,  examined  the  testimony  taken  by  the  investigating 
committee,  appeared,  and  was  heard  and  interrogated  by  the  Roveminf  committee, 
and  given  a  full  opportunity  for  self-defense,  and  was  adjudged  guilty  by  a  two- 
thirds  vote,  and  expelled  by  the  i[>resident.  Plaintiff  did  not  settle  with  his  cred- 
itors within  a  year,  nor  apply  for  readmiasion,  nor  get  an  extension  of  time,  nor 
did  he  object  to  any  of  the  proceedings,  ifetd,  that  the  court  would  not  declare  his 
suspension  null  and  void. 

Action  by  Charles  F.  Kuehnemnndt  against  James  D.  Smith,  as  president 
of  the  New  York  Stock  Exchange,  to  have  the  suspension  of  plaintiff  from 
the  exchange  declared  null  and  void. 

Logan  &  Melliss,  for  plaintiff.     Carter^  Rolling  de  Ledyard^  for  defendant. 

FREia>MAN,  J.  This  question  was  brought  on  tlie  equity  side  of  the  court 
— Firatf  to  procure  an  adjudication  that  tiie  expulsion  of  the  plaintiff  from 
membership  in  the  New  York  Stock  Exchange  was  null  and  void;  and  sec^ 
ond,  to  obtain  an  injunction  restraining  the  officers  of  the  exchange  from  in- 
terfering with  the  exercise  by  the  plaintiff  of  the  privileges  of  membership. 
v.2N.Y.s.no.l7— 40 
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The  plaintiff  became  a  member  of  the  New  York  Stock  Exchange  in  May, 
1877.  On  October  15,  1878,  the  firm  of  Haar  A  Co.,  of  which  the  plaintiff 
WHS  then  a  member,  became  insolvent,  and  in  consequence  thereof  the  plain- 
tiff became  insolvent,  and  he  notified  the  president  of  the  New  York  Stock 
Exchange  that  he  was  unable  to  meet  his  engagements.  In  such  a  case  the 
constitution  of  the  New  York  Stock  Exchange,  among  other  things,  provided 
as  follows,  viz.:  "Article  14,  g  1.  Any  member  who  fails  to  comply  with  bis 
contracts,  or  becomes  insolvent,  shall  be  suspended  until  he  has  settled  with 
his  creditors.  Such  member  shall  immediately  inform  the  pi'esident,  in  writ- 
ing, that  he  is  unable  to  meet  his  engngements;  and  it  shall  be  the  duty  of 
the  presiding  officer  thereupon  to  give  notice,  from  the  chair,  of  the  suspen- 
sion of  such  member.  The  secretary  shall  record  the  failure  of  such  uiember 
in  a  book  kept  for  that  purpose."  The  constitution  also  provided,  in  sub- 
stance, that  a  suspended  member  might  apply  to  the  committee  on  admission 
for  readniission  as  a  member  on  showing  that  he  had  settled  with  all  his  cred- 
itors, within  a  year  from  the  time  of  his  suspension,  or  such  further  time  as 
the  governing  committee  might  grant  him  for  that  purpose.  It  is  also  pro- 
vided that  if  a  suspended  member  should  fail  to  m}ike  a  settlement  with  his 
creditors  within  one  year  from  the  time  of  his  suspension,  or  an  extension  of 
his  time  to  make  such  settlement,  his  membership  should  be  disposed  of  by  the 
committee  on  admissions,  and  the  proceeds  thereof  paidpy-o  rata  to  his  cred- 
itors, members  of  the  exchange.  In  pursuance  of  these  provisions  tiie  plain- 
tiff WHS  duly  suspended,  and  due  notice  of  his  suspension  was  given.  More 
thHn  a  year  has  elapsed  since  such  suspension,  and  tlie  plaintiff  has  not  set- 
tled with  his  creditors,  or  had  his  time  for  that  purpose  extended,  nor  did  he 
apply  for  readmission  as  a  member  of  the  exchange.  In  view  of  tht«e  facts, 
which  were  conceded  by  the  plaintiff,  a  motion  was  made  at  the  trial,  at  the 
close  of  plaintiff's  cases  for  a  dismissal  of  tlie  complaint  on  the  authority  of 
8et0€ll  V.  Ives,  decided  by  Sedgwick,  G.  J.,  and  reported  in  full  in  Dos  JE^as- 
sos.  Stock  Brok.  47.  The  plaintiff  thereupon  withdrew  so  much  of  his  prayer 
for  relief  as  sought  an  injunction,  and  stated  that  all  he  asked  was  that  it 
should  be  adjudged  that  his  expulsion  was  null  and  void.  In  Seinell  v.  Itxs 
the  complaint  was  drawn  in  precisely  the  same  terms  as  contained  in  that  in 
the  case  at  bar.  it  was  held  that  the  expulsion  was  void,  because  the  vote  re- 
sulting in  a  conviction  was  not  passed  by  the  requisite  majority.  Neverthe- 
less it  was  held  that,  inasmuch  as  it  appeared  (as  it  appears  in  this  case)  that 
the  plaintiff,  prior  to  his  expulsion,  had  been  suspended  for  insolvency,  and  had 
failed  to  take  the  necessary  stops  entitling  him  to  a  reinstatement  under  the  pro- 
visions of  the  constitution  of  the  New  York  Stock  Exchange,  he  was  not  entitled 
to  injunctive  relief.  That  case  is  precisely  in  point,and  it  was  in  view  of  the  de- 
cision delivered  in  that  case  that  the  plaintiff  hei*e  withdrew  his  application 
foran  injunction.  1  cannot  see  that  by  this  withdrawal  the  plaintiff  has  in  any 
wise  liettered  his  position.  What  he  now  asks  is  that  this  court  should  simply 
declare  that  his  expulsion  was  null  and  void  Courts  of  justice  do  not  sit  for 
the  purpose  of  making  declarations  on  abstract  questions  of  right.  They  ex- 
ist for  the  purpose  of  determining  actual  controversies  by  a  judgment  capable 
of  being  enforced.  McCahe  v.  Emmons^  51  N.  Y.  Super.  Ct.  225;  Piatt  v. 
Jones,  49  N.  Y.  Super.  Ct.  279,  affirmed  96  N.  Y  24.  Moreover,  upon  all 
the  facts  disclosed,  it  appears  that  the  expulsion  of  the  plaintiff  is  not  open  to 
legal  objection.  On  becoming  a  member  of  the  New  York  Stock  Exchange 
the  plaintiff  agreed  to  be  bound  by  the  constitution  of  the  exchange,  and  that 
constitution  provides  the  cases  in  which,  and  the  geueral  method  by  which,  a 
member  may  be  expelled.  The  plaintiff,  therefore,  was  not  entitled  to  a  trial 
conducted  in  accordance  with  the  rules  which  govern  the  prooeedings  of  the 
regular  courts  of  the  land,  but  only  to  a  trial  prescribed  by  the  constittitios, 
to  which  he  voluntiirily  subscribed.  If  he  had  had  such  a  trial,  he  is  entitled 
to  nothing  more. 
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On  the  day  after  his  suspension,  the  plaintiff  appeared  before  the  oommit- 
teeon  insolvencies  of  the  exchange,  whose  duty  it  was,  under  the  constitution, 
to  Investigate  every  case  of  insolvency^  and  he  made  a  statement  before  this 
committee  of  the  circumstances  under  which  the  failure  occurred.  The  com- 
mittee reported  to  the  governing  committee,  and  thereupon  a  committee  of 
five  was  appointed  to  inquire  into  all  the  circumstances  attending  the  failure 
of  Haar  &  Go.  Several  persons  appeared  before  this  investigating  comQiittee» 
and  made  statements  in  relation  to  the  transactions  of  Haar  &  Co.  and  the 
plaintiff,  and  these  statements  were  taken  down  by  a  stenographer.  This 
committee,  on  October  23,  1878,  reported  to  the  governing  committee,  and 
thereupon  the  governing  committee  appointed  a  committee  of  three  to  prepare 
charges  and  specifications  of  fraud  against  the  plaintiff  and  any  other  mem- 
ber of  the  exchange  who  might  be  deemed  implicated  by  the  testimony  taken. 
This  committee  of  three,  on  October  28, 1878,  reported  to  the  governing  com- 
xnittee  a  charge  of  obvious  ftaud  against  the  plaintiff,  with  four  specifications. 
Thereupon  the  governing  committee  adopted  the  following  resolution:  "Ke- 
solved,  that  Mr.  Kuehnemundt  be  summoned  to  appear  in  his  own  defense  at 
a  special  meeting  of  the  governing  committee,  to  be  held  Monday  next,  at 
three  and  a  quarter  t>.  m.,  and  that  he  be  furnished  with  a  copy  of  the  fore- 
going charge  and  speciflcations,  and  be  granted  permission  to  examine  the 
testimony  in  the  case,  in  the  secretary's  office.''  This  charge  against  the 
plaintiff  was  made  under  the  following  provision  of  the  constitution  of  the 
stock  exchange:  "Article  20.  Members  guilty  of  obvious  fraud.  Should  any 
member  be  guilty  of  obvious  fraud, — of  which  the  governing  committee  shall 
be  the  judges, — he  shall,  upon  conviction  tliereof  by  a  vote  of  two- thirds  of 
the  members  of  said  committee  present,  be  declared  by  the  president  to  be  ex- 
pelled, and  his  membership  shall  escheat  to  the  exchange."  On  tlie  day  fol- 
lowing the  adoption  of  the  resolution  referred  to,  the  secretary  of  the  exchange 
sent  a  letter  to  the  plaintiff,  stating  that  the  above-mentioned  charge  and  spec- 
ifications had  been  preferred  against  him,  and  containing  a  copy  of  the 
charge  and  specifications  and  the  resolution.  Mr.  Kuelinemundt*s  counsel 
thereupon  sent  a  letter  to  the  secretary  of  the  exchange,  asking  an  adjourn- 
ment of  the  hearing  of  his  matter  for  about  one  week.  In  accordance  with  this 
request  the  goviBrning  committee  postponed  the  hearing  to  November  11, 
1878.  Prior  to  the  meeting  of  the  governing  committee,  held  upon  that  day, 
the  plaintiff  examined  at  the  secretary's  office  the  testimony  taken  by  the  in- 
vestigating committee,  and  on  Koveinber  11,  1878,  he  appeared  before  the 
governing  committee.  The  charge  and  specifications  were  read,  and  also  this 
testimony,  and  the  plaintiff  submitted  a  written  answer  to  the  charge  and 
Bpecifications,  pleading  not  guilty,  upon  the  merits,  to  the  charge  and  each 
specification.  At  this  meeting  the  plaintiff  made  ah  oral  statement,  was  In- 
terrogated by  members  of  the  committee,  and  was  given  a  full  opportunity  to 
be  heard  in  his  own  defense.  No  other  statements  or  testimony  were  taken 
by  the  governing  committee.  The  plaintiff  retired,  and  the  committee  voted 
upon  the  charge  and  specincations,  and  the  plaintiff  was  adjudged,  by  a  vote 
of  two-thirds  of  the  members  of  the  committee  present,  to  be  guilty  of  two  of 
the  specifications,  and  was,  by  a  like  vote,  convicted  of  obvious  fraud.  On 
the  next  day  the  president  of  the  exchange  declared  the  plaintiff  to  be  ex- 
pelled from  membership  in  the  exchange.  The  plaintiff,  during  all  the  pro- 
ceedings against  him  taken  by  the  exchange,  acted  under  the  advice  of  his 
counsel,  and  no  objection  was  raised  by  him  to  the  regularity  or  validity  of 
the  proceedings  by  which  he  was  expelled,  until  the  commencement  of  this 
action*  on  January  14,  1887,  nearly  nine  years  afterwards.  He  did  not,  dur- 
ing the  course  of  the  proceedings  against  him,  request  to  be  confronted  with 
the  persons  examined  by  the  investigating  committee,  or  ask  for  the  privilege 
of  cross-examining  them,  or  offer  any  testimony  or  evidence  on  his  own  l^- 
haif  at  the  hearing  before  the  governing  committee.    His  application  for  a 
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postponement  of  the  hearing  was  at  once  granted,  and  he  was  given  an  op- 
portunitj  to  examine  the  testimony  taken,  and  full  opportunity  to  be  beani 
before  tlie  governing  committee.  He  does  not  now  claim  that  the  governing 
committee  did  not  act  honestly  and  fairly,  or  that  their  action  was  inflaenced 
by  any  jll  feeling  or  bias  against  him.  In  view  of  these  facts,  it  is  immate> 
rial  that,  before  the  meeting  of  the  governing  committee,  the  secretary  refused 
to  permit  the  plaintiff  to  copy  or  take  notes  from  the  testimony  collected 
against  him.  If  material  to  plaintiff's  defense,  the  plaintiff  should  have  made 
a  proper  request  for  that  purpose  to  the  governing  committee*  So,  if  the 
plaintiff  intended  to  claim  the  right  to  be  confronted  with  the  witnesses 
against  him,  and  to  cross-examine  tliem,  he  should  have  made  the  claim  be- 
fore the  governing  committee.  By  omitting  to  make  such  a  claim  then  and 
there,  and  submitting  his  case  to  the  governing  committee  in  the  manner  he 
did.  he  waived  auy  rights  he  had  in  the  premises.  In  any  aspect  of  the  case, 
therefore,  the  defendant  is  entitled  to  judgment  dismissing  the  eompiainty 
with  costs. 


Lynch  v.  Fikst  Nat.  Bank  of  Jersey  City. 
(CircuU  Court,  New  Y(/rh  CourUy,    Ootober  d9, 188S.) 

1.  NBOOTIABLB  INBTRUMBNTS— <:;HBCKB— A89ION1IBNT  Or  FUJTD.   . 

Evidence  that  the  drawer  of  a  check  payable  to  his  own  order  gave  it,  without 
indorsement,  to  plaintiff,  asserting  that  it  was  good,  that  it  was  certified,  that  the 
money  was  in  the  bank,  and  that  all  plaintiff  had  to  do  was  to  take  the  check  and  go 
and  get  the  money,  does  not  show  an  assignment  of  the  fund  represeated  hj  the 
check.  ^ 

2.  Samb^Notick— Action  by  Assionbb. 

Assuming  that  the  transaction  amounted  to  an  assignment,  still  defendant  can- 
not he  held  liable  to  plaintiff,  as  assignee,  on  a  mere  production  of  the  check  and 
demand  for  payment,  without  any  notice  of  the  assignment. 

Defendant,  the  First  National  Bank  of  Jersey  City,  had  among  its  deposit- 
ors one  F.  F.  Wilder,  who  on  June  1,  1883,  drew  his  checli:,  dated  on  that 
day,  to  his  own  order,  lor  $500;  and,  at  his  request,  the  bank  certified  it  on 
the  same  day,  making  it  payable  at  the  American  Exchange  National  Bank, 
New  York.  Wilder  bought  a  diamond  from  the  plaintiff,  Tlieresa  Lynch,, 
giving  her  in  payment  therefor  this  check,  but  without  indorsing  it.  Shortly 
afterwards  the  check  was  presented  by  plaintiff^s  son  at  the  American  Ex- 
change National  Bank,  in  New  York,  for  payment,  which  was  reused.  It 
does  not  appear,  however,  that  anything  was  then  said  to  that  bank  in  rela- 
tion to  the  ownership  of  the  check,  or  that  plaintiff  claimed  to  be  entitled  to 
it  as  owner  or  otherwise.  Afterwards  the  check  reached  defendant  through 
the  clearing-house,  and  its  payment  was  again  refused;  whereupon  this  ac- 
tion was  brought  on  the  check.  There  was  a  verdict  and  judgment  for  plain- 
'tiff,  and  defendant  appealed  to  the  general  term  of  the  supreme  court,  where 
the  judgment  was  alBrmed,  (36  Hun,  644,)  and  defendant  appealed  to  the 
court  of  appeals,  which  reversed  the  judgment;  holding  that  plaintiff  could 
not  recover  in  an  action  on  the  check,  as  it  was  not  indorsed  by  the  payee, and 
ordered  a  new  trial.  13  N.  £.  liep.  775.  The  present  is  a  motion  to  dismiss 
the  amended  complaint,  made  at  the  new  trial. 

Abram  £ling,  for  plaintiff.    Marsh,  Wilson  ds  WaUis,  for  defendant. 

Lawrence,  J  The  court  of  appeals  held  that  this  action  could  not  be  sus- 
tained as  an  action  upon  the  check,  because  proof  could  not  be  made  that  all 

>A  holder  of  a  hank- check  has  no  right  of  action  on  the  check  against  the  hank,  al- 
though there  are  funds  of  the  drawer  in  the  bank  suffloient  to  pay  the  check,  untoss  the 
hank  has  accepted  the  check  in  the  handfl  of  the  holder.  Bank  v.  Shoemaker,  (Fa.)  11 
Atl.  Rep.  804.  No  suit  in  equity  can  be  maintained  upon  the  mere  posseasion  and  pro- 
duction of  the  check  by  the  payee ;  there  must  be  some  equitable  circumstance,  as  the 
insolvency  of  the  dniwer«  and  the  like.    Sohuler  v.  Bank,  37  Fed.  Rep.  4Si)  and  BOto. 
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the  conditions  npon  which  the  authority  of  the  bank  to  pay  the  check  was 
made  to  depend,  had  been  performed;  one  of  the  conditions  being  that  the 
check  should  be  indorsed  by  the  drawer.  18  N.  E.  Rep.  775.  After  this  de- 
cision, the  plaintiff  was  allowed  to  amend  her  complaint,  so  as  to  change  the 
cause  of  action,  by  alleging  that  the  fund  in  the  bank  represented  by  the  check 
had  been  assigned  to  her.  The  additional  proof  offered  upon  the  new  trial 
4]068  not  amount  to  an  assignment.  It  amounts  to  an  assertion  on  the  part  of 
Wilder  that  the  check  was  good;  that  it  was  certified;  that  the  money  was 
in  the  bank;  and  that  all  the  plaintiff  had  to  do  was  to  take  the  check,  and  go 
•and  get  the  money.  In  other  words,  the  plaintiff  was  to  get  the  money  on  the 
check  as  such ;  not  because  it  operated,  or  was  intended  to  operate,  as  an  as- 
signment of  the  fund.  Ko  words  importing  an  assignment  are  stated  by 
Lynch,  the  witness,  to  have  been  used  when  the  sale  was  made,  and  there  is 
nothing  in  the  transaction  which  enables  me  to  bring  the  case  within  the  prin- 
ciple of  Rhley  v.  Bank,  83  N.  Y.  318.  Again,  even  if  the  language  used  by 
Wilder  can  be  construed  as  an  assignment,  the  bank  should  not  be  held  lia- 
ble to  the  plaintiff  as  assignee  upon  a  more  production  to  it  of  the  check,  and 
a  demand  for  the  money,  without  some  notice  of  the  assignment.  For  these 
reasons  the  complaint  must  be  dismissed,  with  costs. 


In  re  Sabauw's  Will. 
{SurroQcOjt^i  Court,  Albany  County.    August  6, 188S.) 

Wills— Contest— Proof  of  Execution. 

Where  one  of  the  two  subscribing  witnesses  to  an  alleged  will  testifies  that  de- 
>cedent  did  not  say  whether  the  paper  was  her  will,  and  old  not  request  witness  to 
:8ign  it,  and  no  such  declaration  or  request  was  made  to  the  witnesses  in  decedent*s 
presence  by  any  one  else,  and  the  other  witness,  though  testifying  that  the  decla- 
ration and  request  were  made,  states  that  the  instrument  was  signed  by  one  of  the 
witnesses  before  decedent  signed  it.  and  the  testimony  of  neither  witness  is  over- 
•<x>me  by  other  evidence,  probate  will  be  denied ;  2  Rev.  St.  N.  Y  p.  63,  §  40,  requiring 
that  at  the  time  of  subscribing  or  acknowledging  the  subscription  testator  shall  de- 
clare the  instrument  to  be  his  last  will,  and  that  the  witnesses  shall  sign  at  his  re- 
•quest,  and  previous  execution  by  testator  being  necessary  to  a  good  attestation. 

On  petition  for  the  probate  of  the  will  of  Isabella  P.  Sarauw,  deceased. 
Thomas  R,  Horton,  (H.  B,  Cu^hney,  of  counsel,)  for  proponent.    Charles 
JH,  Mills,  (Edwin  Counti^nian,  of  counsel,)  for  contestant. 

Woods,  S.  Tlie  petitioner,  Charles  Pruyn,  named  as  executor  in  the  writ- 
ten instrument  purporting  to  be  the  last  will  of  Isabella  P.  Sarauw,  deceased, 
offers  said  instrument  for  probate,  claiming  that  it  is  the  last  will  of  said  de- 
43edent.  Frederick  W.  Sarauw,  the  husband  of  said  decedent,  objects  to  the 
probate,  alleging  that  said  instrument  was  not  executed  according  to  law. 
The  laws  of  this  state  (see  2  liev.  St.  p.  63,  §  40)  require  every  last  will  and  tes- 
^ment  of  real  or  personal  property,  or  both,  to  be  executed  and  attested  in  the 
following  manner:  First,  it  shall  be  subscribed  by  the  testator  at  the  end  of 
the  will;  secondf  such  sub$cri])tion  sliall  be  made  by  tlie  testator  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to 
have  been  so  made  to  each  of  the  attesting  witnesses;  third,  the  testator,  at 
the  time  of  making  such  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  his  last  will  and  testa- 
ment; fomth,  there  shall  be  at  least  two  attesting  witnesses,  each  of  whom 
shall  sign  his  name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the 
testator.  It  is  claimed  on  the  part  of  the  contestant  timt  tlie  statutory  require- 
ments were  not  complied  with,  inasmuch  as  the  decedent  did  not  declare  the 
instrument  in  question  to  be  her  hist  will  and  testament,  and  request  the  wit- 
nesses to  sign  the  same;  and,  also,  Inasmuch  as  one  of  the  witnesses  signed 
}ier  name  as  a  witness  before  the  decedent  signed  her  name.  The  evidence 
relating  to  the  question  as  to  whether  Mrs.  Sarauw  did  or  did  not  declare  the 
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instrument  in  question  to  be  her  last  will,  and  request  the  witnesses  to  sign 
the  same,  is  conflicting.  One  of  the  witnesses  swears  that  she  did  not,  and 
the  other  swears  that  she  did.  Louise  S.  Messenger,  a  woman  of  mature  years, 
fair  understanding,  and  considerable  experience,  is  one  of  the  subscribing 
witnesses.  Taking  her  evidencK  as  a  whole,  and  giving  every  question  and 
answer  due  weight  and  consideration,  it  shows  conclusively  that  Mrs.  Sarauw 
did  not  declare  the  instrument  to  be  her  last  will  and  testament,  and  did  not 
request  the  witnesses  to  sign  their  names.  She  says  that  Mrs.  Sarauw  did  not 
tell  her  anything  in  relation  to  the  paper,  did  not  say  whether  it  was  her  will, 
and  did  not  request  the  witness  to  sign  it;  nor  was  any  such  declaration  <Mr 
request  made  in  the  presence  of  Mrs.  Sarauw  to  the  witnesses  by  any  one  else. 
On  the  contrary,  the  otiier  witness,  Zina  D.  Ilyney,  an  inexperienced  girl,  14 
years  of  age,  swears  positively  that  Mrs.  Sarauw  said  in  the  presence  of  both 
witnesses:  **Zina,  I  acknowledge  before  you  and  Mrs.  Messenger  that  this  is 
my  last  will  and  testament,  and  I  want  that  you  should  sign  it."  This  wit- 
ness further  testifies  that  "tlien  Mrs.  Messenger  took  the  paper  over  to  the 
window,  and  signed  her  name.  She  then  handed  it  to  Mrs.  Saranw»  and  Mrs. 
Sarauw  signed  her  name.  Then  I  to<^  it,  and  signed  my  name."  On  her 
cross-examination,  also,  the  witness  swore  that  Mrs.  Messenger  signed  first. 
I  cannot  reconcile  the  conflicting  testimony  of  those  two  witnesses.  The  pro- 
ponent endeavors  to  show  by  Miss  Hyney^s  evidence  that  Mrs.  Messenger  tes- 
tified to  a  falsehood  when  she  said  that  Mrs.  Sarauw  nei titer  declared  the  in- 
strument to  be  her  last  will  and  testament,  nor  requested  the  witnesses  to  sign 
their  riames,  and,  tlius  having  disposed  of  Mrs.  Messenger's  evidence,  heat- 
tempts  to  show  by  Mrs.  Messenger  that  Miss  Hyney's  testimony  was  false  when 
she  says  that  Mrs.  Sarauw  signed  the  paper  after  Mrs.  Messenger  signed  it. 
This  is  ingenious,  but  fails  to  satisfy  me  that  the  requirements  of  the  statute 
have  been  complied  with.  1  am  aware  that  a  will  may  be  maintaineil  even  in 
opposition  to  the  positive  testimony  of  one  or  more  subscribing  witnesses, 
who,  either  by  mistake  or  design,  swear  that  the  formalities  required  by  law 
were  not  complied  with,  if,  from  other  testimony  in  the  .case,  the  court  is  sat- 
isfied that  the  contrary  was  the  fact.  The  difficulty  in  this  case  is  that  there 
is  no  other  testimony  strong  enough  to  overcome  the  positive  testimony  of  the 
witnesses;  the  one  swearing  to  a  fact  showing  the  want  of  a  proper  declara- 
tion and  request,  and  the  other  a  lack  of  due  attestation.  The  law  is  well  set- 
tled that  unless  the  testator  declares  or  causes  the  witnesses  in  some  form  tO' 
nndei-stand,  at  the  time  of  making  or  acknowledging  his  subscription,  that  the 
instrument  signed  is  his  will,  there  is  not  a  sufficient  publication.  Bagley 
V.  Blackman,  2  Lans.  41.  The  law,  too,  is  well  settled  as  to  the  sequence  of 
the  question  of  execution.  The  attestation  by  the  signing  of  the  witnesses 
must  be  after  the  testator's  execution,  and  the  rea^^on  of  this  is  because  there 
can  be  no  attestation  to  a  signature  until  the  signature  itself  be  made.  Jack^ 
son  V.  Jackson,  39  N.  Y.  153.  The  instrument  in  question  was  executed  with- 
out the  aid  of  counsel  learned  in  the  law,  and  it  Is  not  surprising  that  the  four 
ladies  present,  the  testatrix,  her  sister,  Mrs.  Smith,  who  supervised  the  mat- 
ter, and  the  two  witnesses,  were  not  sufficiently  familiar  with  the  statute  in 
such  case  made  and  provided  as  to  cause  the  instrument  in  question  to  be  prop- 
erly executed  and  attested.  Probate  of  the  instrument  offered  as  the  last  will 
and  testament  of  Mrs.  Sarauw  is  refused.  The  form  of  the  order,  and  the 
question  of  costs,  are  to  be  hereafter  determined. 


Fn  re  Astor's  Estate. 
(Surrogate's  Courts  New  York  County.    June  13, 18S8.) 
1.  Descent  and  Distkibution— Legacy  Taxes— Appraisbr'8  Report. 

Under  Laws  N.  Y.  1887,  c.  718,  imposing  a  tax  on  certain  legacies,  etc.,  and  pro- 
viding in  section  18  that,  **in  order  to  fix  the  value  of  the  property  subject  to  th» 
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payment  of  the  tax,  **  tlie  sarrogate  ahall  appoint  an  appraiser,  who  thaU  asoertalnr 
the  fair  market  value  of  the  property,  and  report  thereon,  it  is  the  appraiser's  duty 
to  report  all  the  property  liable  to  tax ;  and  it  is  improper  for  his  report  to  contain 
also  a  statement  of  the  exempt  property. 

2.  Samb— Pkopbrtt  to  bb  Appraisbp. 

An  appraiser's  report,  showing  that  he  had  appraised  **  all  the  property  of  tho 
deceased  made  known  to  him  by  the  executor,  **  isinsuiHcient,  as  he  should  appraiM 
all  the  property  liable  to  the  tax,  regardless  of  the  source  of  nis  information.  . 

3.  Same— Valuation  of  Propbrtt. 

The  report  should  also  show  that  the  property  was  appraised  at  **  its  fair  market 
value,  **  in  accordance  with  the  provisions  of  the  act. 

4.  Samb— Rbfbrbnob  to  Bribfs  of  Counsbl. 

In  ascertaining  the  property  so  liable,  it  is  improper  for  the  appraiser  to  rely  on 
the  hrief s  of  counsel  for  the  facts  to  sustain  his  finolngs. 

5.  Samb— Noticb  or  Appraisal. 

The  appraiser  should  mail  notices  to  all  persons  known  to  him  as  having  an  in- 
terest in  the  propertv,  and  a  report  showing  that  only  the  persons  whose  names 
appear  in  the  order  of  appointment  were  notified  is  insufficient. 

On  motion  to  oonflrm  appraiser's  rep<Ht. 

This  was  a  proceeding  to  appraise  the  property  of  Charlotte  Astor,  deceased^ 
liable  to  the  payment  of  the  "collateral  inheritance  tax"  imposed  by  LawsN. 
Y.  1887,  c.  713. 

Bvarts,  Choate  A  Beatnan,  for  the  motion.  Bangs,  Stetson,  Traoy  <6  Mo- 
Veaghf  contra. 

Ransom,  Sur.  I  have  heretofore  e^cpressed  my  views  of  the  construction 
to  be  given  to  the  collateral  inheritance  tax  act  in  respect  to  the  various 
steps  to  be  taken  in  ascertaining  the  property  liable  to  the  tax,  and  tlie  ap* 
praisal  of  the  same.  Bntate  of  Astor,  7  Sur.  Deo.  161.  I  have  not  had 
reason  to  change  or  modify  that  decision,  nor  has  it  been  questioned  or  ad- 
versely criticised  by  any  appellate  tribunal.  Under  that  decision,  we  have 
proceeded  with  considerable  confidence  in  the  correctness  of  our  practice. 
Appraisers  have  been  appointed  upon  the  assumption  that  the  orders  of  their 
appointment  were  in  exact  compdianoe  with  it.  In  the  main  these  orders 
were,  no  doubt,  exact;  but,  as  the  cases  have  not  been  contested,  my  atten- 
tion has  not  been  specially  attracted  to  the  form  of  each  order,  nor  to  the 
appraisers'  reports  made  in  pursuance  thereof.  As  the  present  proceeding 
is  the  one  in  which  I  first  considered  with  some  care  the  act,  my  interest  in 
the  report  of  the  appraiser,  under  the  order  for  his  appointment  herein,  has 
kept  me  mindful  of  my  determination  to  carefully  review  it  when  presented 
for  confirmation;  and  although  the  report  was  submitted  after  notice  by  me 
to  all  persons  interested,  without  objection,  and  might,  in  the  ordinary  course 
of  business,  have  been  confirmed  without  special  examination,  relying,  as  I 
should  have  been  justified  in  doing,  upon  the  comptroller  for  any  valid  objec- 
tions thereto,  I  have  given  it  careful  examination,  and,  without  meaning  to 
overrule  any  conclusion  resicbed  by  the  appraiser,  J  must  decline  to  confirm 
his  report  in  its  present  form.  1  do  not  intend  to  express  any  opinion  upon 
the  question  of  exemption  of  the  legacies  from  the  tax.  That  question  is  not 
properly  before  me  under  this  report,  nor  could  it  be  in  any  case,  except  on 
objection  by  a  legatee  whose  interest  in  the  estate  had  been  h^ld  liable  to  the 
tax  by  the  appraiser. 

The  appraiser  should  report  any  property,  estate,  or  interest  therein  ''sub- 
ject to  the  tax."  This  duty  is  plainly  devolved  upon  him  by  section  13  of 
the  act,  in  these  words,  viz. :  *'In  order  to  fix  the  value  of  property  «  *  « 
subject  to  the  payment  of  said  tax,  the  surrogate  ♦  ♦  *  shall  appoint 
some  competent  person  appraiser, ''  etc.  The  appraiser  is  not  appointed  to 
fix  the  value  of  property  which  is  not  subject  to  the  payment  of  the  tax.  In 
the  case  under  consideration  he  has  devoted  much  of  his  time  and  labor  to 
the  question  of  what  property  is  exempt  therefrom.  It  is  true  that,  in  order 
to  ascertain  what  property  is  subject  to  tlie  tax,  and  its  fair  market  value* 
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he  necfflsarilj  ascertains  that  certain  other  property  is  not  subject  to  it;  that 
is,  exempt.  But  his  duty,  as  I  conceive  it  to  be,  is  not  to  report  such  exemp- 
tions. If,  in  the  view  of  any  person  interested,  the  appraiser  has  not  re- 
ported all  property  subject  to  the  tax,  such  person  could  and  should  raise  the 
question  on  the  coming  in  of  his  report;  and,  if  in  the  right,  the  report 
should  be  sent  back,  with  instructions  to  appraise  the  fair  market  value  of 
such  property.  In  this  proceeding  the  appraiser  was  justified  by  the  order  of 
his  appointment  in  reporting  certain  legacies  as  exempt  from  the  tax.  That 
provision  of  the  order  escaped  my  observation  when  it  was  signed.  Such 
provision  was  improper;  but  as  the  order  was,  in  all  essential  particulars, 
right,  it  may  be  disregarded.  The  appraiser's  report,  when  confirmed,  is  in 
the  nature  of  a  decree  imposing  a  tax  upon  certain  described  property;  and, 
so  far  as  the  state  of  New  York  is  concerned,  at  least,  must  be  final  in  re- 
spect of  any  future  claim  for  this  tax  upon  all  property  then  in  existence  and 
known  to  the  appraiser, — always,  of  course,  assuming  that  he  acted  in  good 
faith,  and  without  concealment  or  fraud  on  the  part  of  the  persons  interested 
in  such  property.  If  the  appraiser  should  be  in  doubt  as  to  the  liability  of 
any  property  to  the  tax,  he  should  report  it  subject  thereto;  and  in  that  case 
any  person  dissatisfied  has  ample  protection  provided  for  by  section  13  of  the 
act,  by  appeal  to  the  surrogate,  in  the  event  that  the  appraiser  is  sustained 
on  the  coming  in  of  his  report,  by  giving  security  for  the  tax,  and  furtlier 
protection  by  appeal  from  the  decree  of  the  surrogate,  by  tlie  usual  steps,  to 
the  court  of  last  resort.  So  far  as  the  state  is  concerned,  the  legislature  in- 
tended, I  think,  that  the  surrogate,  aided  by  the  appraiser,  shall  be  the  ulti- 
mate power.  Therefore  exemptions  from  the  tax  should  not  be  adjudged, 
except  upon  farts  to  l)e  ascertained  by  the  surrogate  according  to  usual  meth- 
ods in  a  court  of  justice.  The  appraiser  has  no  right  to  take  testimony 
under  oath,  and,  except  in  the  plainest  case,  he  ought  to  hold  all  property 
fMSsing  by  the  will  of  a  resident,  or  by  the  intestate  laws  of  this  state,  sub- 
ject to  the  tax.  It  is  easy  to  imagine  a  case  where  the  claim  of  a  person 
interested,  that  his  property  is  not  subject  to  the  tax,  can  only  be  disposed  of 
in  justice  to  him  and  to  the  state  by  the  examination  of  witnesses,  by  the 
laying  in  evidence  of  documents,  etc.  In  sucli  a  case  I  am  of  opinion  that 
tike  surrogate  lias  the  power,  under  the  act, — and,  if  so,  then  such  would  be 
his  duty, — to  require  legal  proof  of  all  the  facts  pro  and  con. 

In  the  present  case  the  appraiser  has  found  certain  legacies  exempt  from 
the  tax,  and  no  doubt  he  has  so  found  upon  evidence  which  to  his  uiind  is 
satisfactory  and  conclusive;  but  he  has  not  reported  those  facts  to  rae,  nor, 
indeed,  could  he  do  so,  under  this  law,  in  such  form  as  to  be  obligatory  upon 
me,  or  in  the  least  satisfactory,  because  he  has  no  riglit  to  examine  witnesst« 
under  oath.  In  this  case  the  appraiser  refers  to  bnefs  of  counsel  to  sustain  his 
findings.  I  need  not,  I  am  sure,  spend  any  time  in  showing  the  impropriety 
of  siich  reference.  The  great  eminence  of  counsel,  and  the  supreme  oon Qdence 
of  the  appraiser  and  myself  in  their  learning,  do  not  authorize  me  to  pass 
a  decree  depending  upon  their  briefs  to  sustain  its  recitals.  The  appraiser 
should  have  relied  upon  facts,  and  stated  tliem,  and  upon  adjudicated  cases 
and  text  books,  and  cited  tliem.  However,  this  does  not  so  much  matter;  be- 
cause I  hold  that  his  report  must  be  amended  by  striking  out  all  that  portion 
of  it  which  exempts  legacies  named,  and  should  mention  only  such  property 
as  he  finds  subject  to  tlie  tax,  and  all  of  such  propei-ty,  and  to  so  expressly  re- 
port. As  I  have  attempted  to  show  on  the  confirmation  by  tlie  surrogate  of 
his  report,  proceedings  to  collect  this  tax  on  property  then  in  existence  are  at 
an  end,  and  all  property  not  then  held  subject  to  the  tax  may  be  distributed 
free  of  any  further  claim  by  the  state.  In  some  other  respects  the  report  of 
the  appraiser  should  be  amended;  and,  to  save  all  question  of  his  authority,  an 
order  reappointing  him  should  be  handed  up. 

First,  the  appraiser  reports  tiiat  he  lias  appraised  the  property,  both  real 
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and  personal,  of  the  deceased,  ''made  known  to  him  by  the  executor  of  the 
wiU."  This  is  erroneous.  The  appraiser  should  appraise  the  property  sub- 
ject to  the  payment  of  said  tax,  and  the  source  of  his  information  need  not 
necessarily  be  stated.  At  all  events,  he  should  unequivocally  report  that  he 
has  appraised  all  property  subject  to  the  payment  of  the  tax.  It  may  be  that 
an  executor,  by  inadvertence,  forgetfulness,  or  fraud,  may  fail  to  disclose  all 
property  of  the  deceased  subject  to  the  tax.  The  appraiser  is  not  precluded 
by  such  information,  .nor  has  he  properly  performed  liis  duty  if  he  seeks  for 
no  property  beyond  that  which  is  disclosed  by  the  executor;  and  his  report 
.fihouid  be  that  he  has  appraised  all  property  subject  to  the  tax,  giving  the 
name  of  the  owner  or  pei-son  having  an  interest  tlierein;  and  if,  in  his  judg- 
ment, his  means  of  ascertaining  the  extent  of  such  propeily  may  be  pertinent 
and  material  for  the  information  of  the  surrogate,  he  should  state  them.  He 
cannot  assume,  however,  that  information  from  the  executor — or  from  any 
-other  person,  for  that  matter — is  conclusive. 

The  appraiser  in  this  case  has  also  stopped  a  little  short  of  his  duty  under 
the  act,  in  respect  of  notices  by  mail  to  persons  known  to  have  or  claim  an 
interest  in  sucli  property.  He  rei)ort8  that  he  has  given  notice  by  mail,  post- 
age prepaid,  of  the  time  and  place  of  said  appraisal,  to  each  of  the  persons  to 
whom  the  surrogate  did  by  said  order  direct  It  may  be  that  these  pei-sons 
are  all  who  have  any  claim  or  interest  in  such  property,  but  the  appraiser  has 
an  independent  duty  to  perform,  under  my  construction  of  the  act  heretofore 
given  in  this  matter.  I  deem  it  the  duty  of  the  surrogate  to  ascertain  the 
names  of  peraons  known  to  have  or  claim  an  interest  in  such  property  at  the 
time  of  appointing  the  appraiser,  and  that  sucli  names  shall  be  given  in  the 
•order,  and  to  them  the  appraiser  must  give  notice.  He  is  not,  however,  re- 
lieved by  such  order  from  inquiry  for  any  other  person  or  persons  known  to 
have  or  claim  an  interest  in  such  property;  and  he  should  not  only  report 
service  upon  peraons  named  by  the  surrogate,  but  the  additional  fact  that  they 
are  or  are  not  all  the  persons  known  to  him  (the  appraiser)  to  tiave  or  claim 
an  interest  in  such  property.  The  appraiser  report»,  "I  ha.ve  appraised  the 
property  of  said  Charlotte  Augusta  Astor,  deceased,  as  follows. "  This  is  not 
in  accordance  with  the  requirements  of  the  act.  It  provides  that  he  shall  ap- 
praise such  property  at  "its  fair  market  value. "  He  has  omitted  to  state  that 
he  has  thus  appntised  it. 

Tlie  petition  for  the  appointment  of  appraisers  in  testate  cases  may  be  as 
follows: 

[Title.] 

**  To Surrogate :    The  petition  of respectfully  shows :    First 

Your  petitioner  is  ,  and  as  such  is  a  person  interested  in  the  estate  of 

the  above-named  decedent.    Second.  That  the  said  decedent  departed  this  life 

-on  the day  of ,  in ,  and  that  — he  was  a  resident  of  this 

state.    Third.  That  said  decedent  left  a  last  will  and  testament,  which  was 

•on  the day  of duly  admitted  to  probate;  and  that are  the 

executors  of  said  will,  and  their  post-ofiice  addresses  are .    Fourth, 

Tbat».fls  your  petitioner  is  informed  and  believes,  the  property  of  said  dece- 
dent, passing  by  said  will,  or  some  portion  thereof,  or  some  interest  therein, 
is  subject  to  the  payment  of  the  tax  imposed  by  the  law  to  tax  gifts,  legacies, 
and  collateral  inherit^mces  in  certain  cases.  Fifth.  That  all  the  persons  who 
are  interested  in  said  estate,  and  who  are  entitled  to  notice  of  all  proceedings 
herein,  including  the  comptroller  of  the  city  of  New  York,  and  their  post-of- 

£ce  addresses,  are  as  follows,  viz. :    .     Wherefore  your  petitioner  prays 

that  you  will  appoint  some  competent  person  as  appraiser,  as  provided  by  law. 
And  your  petitioner  will  ever  pray. 

SSTeriflcation.]  " ,  Petitioner." 

his  form  may  be  varied  to  suit  intestate  cases. 
The  order  appointing  the  appraiser  may  be  in  the  following  foriLi. 
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"fCaptlon.] 

*^ Estate  of .'    On  reading  and  filing  the  petition  of ,  praying- 

for  the  appointment  of  some  competent  person  as  appraiser,  under  and  in  pur- 
suance of  the  law  to  tax  gifts,  legacies,  and  collateral  inheritances  in  certain 
cases,  it  is  ordered  that ,  Esq.,  be,  and  he  hereby  is,  appointed  auch  ap- 
praiser. It  is  furtlier  ordered  that  said  appraiser  shall  give  the  notice  re- 
quired by  said  law,  in  the  manner  and  at  tlie  time  therein  set  forth,  (and  said 
notice  slmll  be days,)  to  the  following  persons,  and  to  all  other  per- 
sons Icnown  to  have  or  claim  an  interest  in  the  property  of ,  the  de- 
cedent named  in  the  above-entitled  proceeding,  subject  to  the  payment  of  sail 
tax,  viz.:    [Here  take  in  names  of  persons  to  be  served  with  notices.]" 

The  form  of  tlie  appraiser's  report  may  be  as  follows: 
"[Title  of  Proceeding.] 

"To ,  Surrogate:    1,  the  undersigned,  who  was  on  the  day 

of appointed  appraiser,  under  and  in  pursuance  of  the  law  to  tax  gifts,. 

legacies,  and  collateral  inheritances  in  certain  cases,  a  certified  copy  of  which 
order  is  hereto  attached,  respectfully  report:  Fir$L  That  forthwith  after  my 
said  appointment  I  gave  notice  by  mail,  postage  prepaid,  to  all  persons  known 
to  have  or  claim  an  interest  in  all  property  subject  to  the  tax  imposed  by  said 
law,  and  to  the  following  named  persons,  being  those  named  by  the  surrogate 

in  the  said  order,  of  the  time  and  place  I  would  appraise  the  property  of ,. 

deceased,  subject  to  the  payment  of  said  tax.  A  true  copy  of  said  notice  is 
also  hereto  attached.    [Here  take  in  names.]    Second,  I  further  report  that 

at  the  time  and  place  in  said  notice  stated,  to- wit,  on  the day  of  , 

at ,  I  appraised  all  the  property  of  said ,  deceased,  subject  to  thfr 

payment  of  said  tax,  at  its  fair  market  value,  as  foUpws,  to>wit:  [Give  min- 
ute desci'iption  of  the  property  appraised,  name  of  owner  or  person  interested 
therein,  and  his  post-oOice  address,  and  the  fair  market  value  of  such  prop- 
erty.]   All  of  which  is  respectfully  submitted. ,  Appraiser." 

The  appraiser,  before  entering  upon  his  duties,  should  take  the  oath  of  of- 
fice required  by  general  law,  to  the  effect  that  he  will  faithfully  and  fairly 
perform  the  duties  of  such  appraiser,  and  make  a  just  and  true  report,  accord- 
ing to  the  best  of  his  understanding.  This  oath  of  office  should  also  be  at- 
tached to  his  report.  The  surrogate,  on  the  coming  in  of  the  appraiser's  re- 
]X)rt,  should,  if  he  confirms  it,  make  an  order  to  that  effect,  and  he  must  forth- 
with assess  and  fix  the  then  cash  value  of  said  property,  subject  lo  the  pay- 
ment of  said  tax.     His  order  mav  be  in  the  following  form: 

"[Caption.] 

"[Title  of  proceeding.]  On  reading  and  filing  the  report  of ,  the  ap- 
praiser herein,  and  after  hearing in  support  of  said  report,  and 

in  opposition  thereto,  ordered — First.  The  said  report  is  in  ail  respects  con- 
firmed. Second,  The  cash  value  at  this  dale  of  the  property  mentioned  and 
described  in  said  report,  which  is  subject  to  the  payment  of  the  tax  imposed 

by  law  taxing  gifts,  legacies,  and  collateral  inheritances,  is  as  follows:    \ 

Third,  That  the  tax  to  which  the  said  property  is  liable  is  as  follows,  viz.: 
.  ,  Surrogate." 

In  re  Selling's  Estate. 
(Surrogate's  Courts  New  York  Cowity,    June  28, 1888.) 

EXBCUTOR8    AND  ADMINISTRATORS— APPOINTMENT— NoN-RE8IDENT—WHHK   PKBrBBBBX 

Administration  of  an  estate  will  be  granted  to  a  non-resident  married  daughter, 
In  preference  to  a  dissolute,  irresponsible,  and  dishonest  son  of  Uie  inteatefeak  tooogh 
a  resident  of  the  state. 

On  application  for  letters  of  administration. 

Kose  Baum,  daughter  of  David  Selling,  deceased,  applied  for  letters  of  ad- 
ministration uyion  his  estate,  the  granting  of  which  was  oppoaed  by  Joseph 
Selling,  son  of  the  intestate. 
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David  Tinif  for  petitioner.     Osoar  J.  HoGhstadter^  for  respondent. 

Ransom,  S.  This  is  an  application  for  letters  of  administration  on  the- 
estate  of  deceased,  by  Rose  Baura,  a  daiigliter.  Tlie  petition  shows  that  the 
intestate  died,  leaving  a  widow,  since  deceased,  and  three  children,  Joseph 
Selling,  Sarah  Summers,  and  Rosa  Baum,  the  petitioner.  Sarah  Summers- 
has  renounced  her  right  to  letters  of  administration  in  favor  of  the  peti- 
tioner. The  application  is  opposed  by  Joseph  Selling,  the  son.  on  the  grounds 
(1)  that  he  is  the  only  male  child  of  deceased;  (2)  that  the  other  two  children 
are  married  females,  one  of  whom  lives  in  Boston,  Mass.,  and  the  other  in. 
Omaha,  Neb.;  (3)  because  he  lives  in  the  state  of  New  York.  He  further 
says  that  there  is  no  property  of  deceased  to  administer  on.  Upon  the  21st 
of  June,  the  motion  was  argued,  and  both  sides  were  given  until  June  2bth 
to  file  affidavits,  but  none  have  been  filed.  The  allegations  in  the  affidavit  of 
petitioner  that  deceased  left  personal  property,  consisting  of  money,  jewelry, 
and  bonds,  are  not  overcome.  The  proof  submitted  by  the  petitioner  also- 
shows  the  respondent,  Joseph  Selling,  to  be  a  man  of  utterly  worthless  and. 
irresponsible  character;  that  he  is  a  professional  gambler,  know  as  ** Poker 
Joe;"  that  with  his  other  virtues  he  combines  the  keeping  of  a  house  of  as- 
signation; that  in  the  case  of  one  Rosenham  w  Selling,  in  the  city  court,  he- 
testified  in  supplementary  proceedings  that  the  three  bonds  he  stole  from  his 
mother  a  few  days  prior  to  her  death  (which  bonds  undoubtedly  belonged  to- 
his  father's  estate)  he  sold,  and,  using  his  own  words:  '*I  do  not  know  my- 
self how  I  spent  the  money  which  I  received  from  those  bonds,  or  how  the 
money  was  used.  I  gambled  with  a  part  of  that  money,  and  I  thereby  lost- 
some  of  it.  I  had  no  income  since  I  made  the  assignment  to  Mr.  Hochstadter. 
I  have  been  in  nobody's  employ,  and  I  did  not  carry  on  business  myself.  I 
have  been  gambling  since  that  time.  I  have  had  no  employment  or  vocation 
since  1  made  the  assignment  except  gambling.  I  lived  on  the  money  which 
I  won. "  The  proof  further  shows  that  this  Joseph  Selling  was  the  proprietor 
of  a  saloon,  which  was  complained  of  in  the  fall  of  1886  as  a  resort  for  dis- 
solute persons,  and  as  being  without  a  license.  An  assignment  of  this  resort 
was  made  by  Selling  to  Oscar  Hochstadter,  his  attorney  in  this  proceeding. 
If  further  appears  that  Selling  is  not  only  a  gambler,  a  thief,  and  ex-keeper 
of  an  assignation  house,  but  is  also  a  forger,  and  in  Philadelphia  was  arrested 
for  embezzlement.  And  yet,  with  this  record  of  crime,  he  has  the  efifrontery 
to  oppose  this  application,  and  seriously  asks  that  letters  be  issued  to  him.. 
And  it  is  more  remarkable  that  any  lawyer,  claiming  or  pretending  to  be  a 
reputable  member  of  the  profession,  should  aid  him  in  an  effort  to  defraud 
the  estate.  The  personal  interest  of  this  attorney,  as  assignee,  probably  ia 
the  true  solution  of  his  conduct.  It  is  impossible  to  believe  that  he  did  not 
know  of  his  client's  rascality.  It  is  well  settled  that  mere  non-residence  ia 
not  a  sufficient  ground  to  refuse  to  issue  letters.    The  motion  is  granted. 


In  re  Whblan's  Estate, 

{SurrogaWa  Court,  New  York  County,    June  13, 1888.) 

WiL.ts—CosTK8T— Costs— Liability  of  Contestant. 

Where  it  appears  that  the  contestant  filed  objections  to  the  will,  without  any  real 
cause  for  believing  that  it  was  invalid,  but  merely  with  the  hope  of  developing 
some  fact  in  his  favor,  he  wUl  be  charged  personally  with  the  ooste. 

On  application  to  charge  the  costs  of  contesting  the  will  of  Patrick  Whelan 
against  contestant. 

Ransom,  S.  This  is  an  application  by  proponent  to  charge  the  contest- 
ant  personally  with  the  costs  of  tlie  contest.  I  am  afforded  the  opportunity 
to  give  formal  expression  of  my  views  on  the  subject  of  contests  forced  upon 
the  proponents  of  wills  by  disappointed  next  of  kin,  who,  in  virtue  of  oar 
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very  liberal  statute,  may,  without  tbe  shadow  of  just  cause,  compel  the  bene- 
ficiuries  under  the  will  to  suffer  unavoidable  delay  and  expense,  while  a  con- 
testant indulges  in  a  fishing  expedition.  The  practice  of  filing  objections  to 
wills  without  real  cause  for  believing  the  decedent  was  incapable,  or  was  the 
victim  of  fraud  and  undue  influence,  is  most  reprehensible.  In  many  cases, 
I  think  the  majority,  objections  axe  filed,  and  withdrawn  at  once  the  subscrib- 
ing witnesses  are  examined;  and  in  the  case  now  under  consideration,  it 
seems,  by  the  affidavit  of  the  attorney  for  tbe  contestant,  they  were  withdrawn 
without  even  notifying  the  proponent's  attorney,  whose  proceedings  were 
therefore  further  delayed,  and  additional  expense  Incurred.  The  simple  in- 
spection of  any  paper  propounded  for  probate  as  the  last  will  of  a  decedent, 
will  inform  the  persons  interested  or  their  attorneys  whether  the  formalities 
required  by  law  have  been  complied  with.  No  contest  need  be  instituted  for 
that  purpose;  and,  if  it  is,  it  is  not  in  good  faith.  So,  also,  tlie  persons  inter- 
ested may  gain  perfect  information  of  the  facts  within  the  knowledge  of  the 
:8ubscribing  witnesses  by  attending  before  the  probate  clerk,  and  taking  part 
in  their  examination.  A  contest  in  court  is  not  needed  for  that  purpose,  and, 
jf  instituted,  it  is  not  in  good  faith.  Good  faith  means  much  more  than  sim- 
ple freedom  from  any  intent  to  willfully  block  the  expeditious  probate  of  the 
paper  propounded,  or  to  hinder  and  delay  the  proeeedin>ir  ^^^  the  purpose  of 
forcing  some  recognition  of  fancied  rights,  or  to  grope  about  with  a  wavering 
hope  that  something  may  turn  up  which  shall  be  of  advantage.  Tbe  means 
iifforded  by  our  statutes  and  practice  are  ample  to  afford  all  persons  complete 
information  upon  which  to  base  a  contest  by  such  inquiries  as  can  be  made  be- 
fore the  probate  clerk.  Good  faith  means  not  only  an  earnest,  honest  belief  in 
tiie  justice  of  one's  claim,  but  also  in  the  respects  now  under  consideration.  I 
hold  it  to  be  the  conscientious  exercise  of  reasonable  business  judgment  which 
£(hould  induce  the  party  to  avoid  needless  delay  and  expense  by  taking  advan- 
tage of  his  opportunity  and  the  right  given  him  by  law  to  attend  on  the  return 
of  the  citation,  and  obtain  leave  to  cross-examine  tbe  subscribing  witnesses. 
Ou  theaffidavlt  of  the  contestant's  attorney  in  this  proceeding,  one  fact  is  made 
very  plain,  to-wit,  that  he  had  no  facts,  absolutely  none,  on  which  to  found  a 
-contest,  and  his  only  hope  was  evidently  grounded  upon  some  notion  that  de- 
lay and  expense  might  in  some  way  benefit  him,  or  that  the  subscribing  wit- 
nesses, either  or  both,  might  turn  out  to  be  forgetful  or  fraudulent  persons. 
He  surely  could  not  have  expected  to  sustain  his  objections  by  them  unless 
they  were  one  or  both.  A  contest  was  not  proper  or  necessary  to  develop  any 
such  expectation  or  suspicion.  In  one  hour  or  less  before  the  probate  clerk, 
who  is  an  assistant  to  the  surrogate,  and  authorized  to  take  the  testimony, 
and  in  duty  bound  to  report  it  to  him  in  all  cases,  any  fact  justifying  such 
expectations  or  suspicion  could  have  been  made  plain.  Instead  of  taking  this 
course,  the  contestant  has  compelled,  by  his  objections,  long  delay,  and  con- 
siderable labor  thrust  upon  the  proponents  and  upon  the  court,  all  of  which 
ought  to  have  been  avoided.  If  the  contestant  in  this  proceeding— and  L  be- 
lieve such  would  be  the  fact  in  the  majority  of  all  similar  proceedings — had 
acted  in  good  faith,  as  I  have  defined  that  expression,  this  will  would  have 
been  admitted  to  probate  on  the  return  day  of  the  citation.  Nothing  has 
been  done  by  the  contestant  since,  that  might  not  have  been  done  then.  Tbe 
law  gives  tiie  surrogate  the  power,  and  makes  it  his  duty,  to  impose  tbe  costs 
upon  the  estate  or  fund,  or  upon  the  party  personally,  as  justice  requires. 
Code,  §  2557.  In  this  proceeding  I  have  no  doubt  that  justice  requires  the 
contestant  to  pay  the  costs,  and  I  so  decide.  In  all  cases  of  contest  I  shall 
hold  the  contestants  strictly  to  the  doctrine  laid  down  here,  and  in  all  cases 
applicable  I  shall  charge  the  entire  costs  upon  them.  The  proposed  decree 
presented  by  the  proponent's  attorney  is  full  of  interlineations  and  erasures. 
1  decline  to  sign  decrees  or  orders  in  such  shape.  A  clean  copy  of  the  pi-opuMKl 
decree  should  be  handed  up. 
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In  re  Sillino's  Estate. 

(Surrogate's  Court,  New  York  CouiUy.    Augnst  19, 1888.) 

WiLi^-— Contest— Costs— Liability  of  Contestant. 

Under  the  proTision  of  the  New  York  statute,  that  the  sarrogate  may  charge  the 
costs  of  the  contest  of  a  will  on  the  contestants  personally  or  upon  the  estate,  as 
justice  requires,  where  the  objections  to  distribution  of  an  estate  which  render,  a 
reference  necessary,  are  filed  solely  to  delay  distribution  until  the  objector  can 
be  prepared  with  an  action  against  the  executor,  the  expense  of  the  reference  will 
be  charged  upon  the  objector  personally.^ 

On  motion  to  charge  expense  of  reference  to  dispoae  of  objections  to  distri- 
bution of  the  estate  of  Ernestine  Silling  to  the  objector  personHlIy. 

Hoadlyy  Lauterbach  dt  Johnson,  for  executors.  David  Tim,  Martin  L^ 
HoUister,  and  Oscar  /.  HocTistadter,  for  heirs  and  devisees. 

Ransom,  S.  The  report  of  the  referee  was  conflrined  on  the  argument. 
I  reserved  consideration  of  the  question  whether  the  expense  of  the  reference 
should  be  borne  by  the  objectors  personally.  The  executor  has  filed  an  afiida- 
Yit  of  his  attorney  to  sustain  his  motion  to  charge  such  expense  to  the  object- 
ors personally,  and  proves  thereby  that  the  objections  were  filed  for  the  sole 
purpose  of  preventing  distribution  until  the  objectors  could  be  prepared  with 
an  action  against  the  executor.  This  statement  was  made  to  the  executor^a 
attorney  by  the  attorney  of  the  objected,  and  Is  not  denied  by  him.  He  simply 
swears  that  he  does  not  remember  it.  The  attorney  for  the  objector,  and  one 
of  hi^ clients,  stoutly  contend  by  affidavit  and  argument  that  the  objections 
were  all  filed  in  good  faitli.  I  have  heretofore  given  the  true  definition  of  the 
expression  ^*good  faith.  *'  See  In  re  Whelan'a  Estate,  ante,  635.  This  proceeding 
differs  somewhat  from  that,  as  here  (  do  not  believe  the  objectors  were  actu- 
ated by  motives  involving  moral  turpitude.  But  they  cannot  be  held  to  have 
acted  in  good  faith,  if  we  have  due  regard  for  the  motives  confessed  by  their 
attorney.  Their  act  in  objecting  may,  perhaps,  be  fairly  described  as  a  bit 
of  strategy  in  the  course  of  their  campaign  to  assert  title  in  their  father  to  a 
considerable  portion  of  tills  estate,  which  the  executor  here  had  in  possession 
as  a  part  of  his  testator* s  estate.  To  this  view  I  commit  myself.  The  stat- 
ute provides  that,  if  justice  requires,  the  surrogate  may  charge  the  costs  of 
the  contest  upon  the  contestant  personally,  or  upon  the  estate.  It  is  mani- 
fest that  the  success  of  the  objectors  occasioned  the  delay  incident  to  this  ref- 
erence, made  necessary  by  their  objections,  notwithstanding  the  reference 
proceedings  were  forwarded  with  gratifying  industry,  and  brought  promptly 
to  a  close;  and,  thus  reducing  such  delay  to  the  minimum,  they  should  not  be 
at  the  expense  of  the  estate,  as  thereby  other  persons  interested  therein,  and 
not  interested  in  the  scheme  of  the  objectors,  will  be  compelled  to  suffer  to 
some  extent.  I  conclude,  therefore,  that  the  expense  of  this  reference,  viz., 
the  costs  allowed  by  me  to  the  special  guardian  for  his  services  therein,  and 
the  attorney  for  the  executor,  and  the  disbursements,  including  referee's  fees, 
must  be  paid  by  the  objectors  personally,  and  such  payment  will  be  made  cer- 
tain by  deducting  the  amount  from  their  respective  shares  of  the  estate  in  the 
hands  of  the  executor. 

1  See  In  re  Castles'  Win,  post,  688. 
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In  re  Castles'  Will. 

(8wrrogate^8  Court,  New  York  County.    Augnst  11, 1888.) 

^iiAJS — C0NTK8T—C08T8— Liability  of  Contestant. 

Where  there  is  no  reasonable  ground  and  no  evidence  in  support  of  a  contest  of  a 
will,  the  contestant  should  pay  costs.* 

On  petition  for  the  probate  of  the  will  of  James  Castles,  deceased. 
Payne,  McGuire  <&  Son,  for  petitioner.    James  F.  QuigUy,  for  contestant. 

Ransom,  S.  The  will  is  admitted  to  probate.  The  testimony  to  sustain 
the  paper  is  most  undonbtedly  sufficient  in  every  respect,  and  discloses  a  com- 
mendable degree  of  care  on  the  part  of  the  gentleman  employed  by  the  dece- 
•dent,  not  only  to  secure  a  rigid  compliance  with  the  statute,  but  also  a  deter- 
mination on  his  part  that  there  should  be  no  doubt  alK)ut  the  testator's  testa- 
mentary capacity,  nor  of  his  freedom  from  all  restraint  or  undue  influence. 
The  paper  was  prepared  under  the  very  eye  of  the  decedent,  and  in  exact  ac- 
-eordance  with  his  instructions  then  given.  The  intention  to  disinherit  the 
contestant  was  plainly  expressed  to  the  attorneys«  and  the  reason  for  doing  so 
given.  And  a  rigliteous  reason  it  was.  He  had  been  for  years  a  disgrace  to 
his  father ;  had  dtohonored  his  name,  and  disappointed  his  life.  The  testimony 
iibundantly  proves  that  whatever  of  influence  was  exerted  by  the  step-mother 
and  her  daughter  over  the  mind  of  the  testator  was  always  in  behalf  of  the 
contestant;  never  against  him.  The  attempt  to  defeat  the  will*  by  this  con- 
testant, fails  utterly.  The  contest  never  had  any  foundation  in  fact^amd  I 
do  not  believe  the  contestant  or  his  attorney  expected  to  succeed.  The  most 
they  could  have  ever  hoped  for  was  that  some  fact  might  be  fished  out  on  the 
iedious  and  absurd  examination  that  was  made  of  their  adversaries'  witnesses 
jind  the  friends  and  neighbors  of  decedent  on  which  they  might  base  an  argu- 
ment against  the  will.  They  failed  absolutely,  and  have  not  even  attempted 
by  any  word,  spoken  or  written,  to  sustain  the  objections  to  the  probate  of 
this  paper.  Again  must  I  warn  all  persons  who  contest  wills  in  court  that 
they  must  proceed  in  good  faith.  They  must  show  some  fact  tending  at  least 
to  sustain  their  objections.  The  right  of  S;  man  to  convey  his  property  by 
will  is  just  iis  sacred  and  as  certain  to  be  sustained  as  his  right  to  convey  it 
by  deed.  Persons  who  allege  fraud,  undue  influence,  and  incapacity,  have  the 
burden  of  proving  their  allegations;  and,  so  far  as  I  liave  power  in  the  prem- 
ises, they  shall  carry  this  burden  until  shifted  by  the  application  of  well-set- 
tled rules,  so  well  settled  that  I  may  say  they  are  known  to  all,  both  laymen 
and  lawyera.  It  is  impossible  that  this  contestant  ever  had  any  shadow  of  be- 
lief that  the  paper  in  question  had  been  procured  by  fraud  or  undue  influence, 
4iT  that  the  decedent  was  incapable  at  the  time  he  executed  it.  The  scheme 
for  the  administration  of  justice  rests  on  the  common  sense  and  the  common 
honesty  of  manki  nd.  A  defeated  suitor  is  usually  compel  led  to  pay  the  costs  of 
his  adversary.  This  rule  is  right,  and  should  be  enforced  in  most  proceed- 
ings of  this  kind,  even  those  in  which,  however,  the  court  has  the  discretion 
to  relieve  the  defeated  party.  In  my  opinion,  the  proper  exercise  of  this  dis- 
cretion depends  upon  evidence  of  the  good  faith  of  the  contestant,  and  a  fair 
prospect  of  his  success  that  will  convince  the  mind  of  any  intelligent  lawyer. 
Contests  of  wills  are  many  which  are  commenced  and  carried  on  in  perfect 
good  faith,  and  in  which  the  will  is  finally  sustained.  In  these  cases  it  always 
clearly  appears  that  there  was  reasonable  ground  for  the  contest,  and  some 
independent  evidence  to  support  it.  I  do  not  mean  that  persons  disappointed 
by  the  provisions  of  a  will  shall  be  intimidated  by  my  rulings  and  prevented 
thereby  from  institu  ti  ng  a  contest  on  a  fair  case.  But  I  do  intend  that  contests 
which  dej[>end  for  their  support  upon  accident,  guessing,  or  fishing,  shall  never 

>  See  In  re  Whehm's  Estate,  arUe,  685;  In  re  Billing's  Estate,  anle,  637. 
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•be  at  the  expense  of  the  estate.  The  costs  taxable  by  law  are  usually  far  short 
^f  the  actual  loss  sustained  by  those  benefited  by  the  will,  but  they  go  a  little 
way  towards  indemnifying  such  persons  for  the  delay  and  expense  they  have 
•been  subjected  to.  The  costs  of  this  contest  must  be  paid  by  the  contestant 
jpeiBonaUy. 


In  re  Farmer's  Estate. 
(Surrogatc''8  CourU  New  York  Cmmty.    June  16, 1888.) 

'W1U.8—C01T8TRUOT101T— Suspending  Powbb  of  Alienation. 

A  provision  in  a  will  that  the  exeoutora  shaU  deposit  the  fund  in  a  savings  bank, 
and  pay  the  interest  semi-annuaUy  to  the  legatees,  but  that  the  legacies  snail  not 
be  paid  untill  five  years  after  the  testator*8  decease,  does  not  constitute  an  unlawftU 
suspension  of  the  power  of  alienation. 

Application  to  admit  to  probate  the  will  of  Hannah  Fanner,  deceased. 
George  H,  Kracht,  for  proponents.    James  H,  Wood,  for  contestant. 

Ransom,  S.  By  the  provision  of  this  will,  $2,000  was  given  to  the  daugh- 
"ter  of  testatrix*  and  the  residue  of  the  estate,  after  the  usu&I  direction  as  to 
debts  and  a  legacy  of  (50,  was  given  to  her  son.  The  executors  were  directed 
to  deposit  the  funds  in  a  savings  bank,  paying  the  interest  semi-annually  to 
the  beneficiaries;  but  the  legacies  weie  not  to  be  paid  until  five  years  alter 
her  decease.  It  is  claimed  by  ttie  contestant  that  such  a  disposition  consti- 
tuted an  unlawful  suspension  of  the  power  of  alienation ;  and  the  case  of  8niith 
V.  BdwardH^  88  N.  Y.  92,  is  cited  in  support  of  this  contention.  Tliat  case 
is  not  in  point.  There  the  whole  interest  upon  the  fund  in  question  was  not 
4^iven  to  the  legatees,  but  was  diverted  to  other  purposes  during  the  delay  of 
payment.  This  case  comes  clearly  within  the  rule  laid  down  in  Warner  v. 
Durantt  76  N.  Y.  133.  Let  a  decree  be  presented,  admitting  the  will  to  pro- 
•bate. 


In  re  Havens'  Estate. 

{Surrogate's  Court,  New  Tork  County.    July  14, 1888.) 

Wills— Vawdity— Precatory  Bequests. 

A  clause  of  a  will  provided:  **In  case,  by  disability  of  the  beneficiary,  or  from 
other  cause,  the  last  preceding  clause  or  item  ^ould  fail  to  talce  effect,  *  *  *  I 
give,  devise,'*  etc.,  all  the  residuary  estate  to  certain  persons  named,  ** absolutely 
and  in  fee.  And  this  devise  and  bequest  is  in  the  confident  belief  that  they  will  ap- 
ply my  estate  and  property  so  vesting  in  them  in  accordance  with  my  wishes,  [as 
indicated  in  the  preceding  clause;]  but  it  is  intended  to  be  unconditional,  and  free 
from  any  legBX  trust  or  obligation  qualifying  their  absolute  title. "  Held,  that  this 
clause  is  not  open  to  the  obiection  that  it  is  an  attempt  by  the  testator,  in  the  con- 
tingency mentioned,  to  make  an  illegal  disposition  of  his  residuary  estate.  It  im- 
IMses  no  trust.^ 

Proceedings  to  admit  to  probate  the  will  of  Charles  G.  Havens,  deceased. 

Oeftrge  B.  Bonnets  and  Frederick  Cotuiert,  for  proponents.  John  H,  V. 
X0ewisn  special  guardian,  for  Francis  H.  Robinson.  Davis  dk  Rapallo,  for 
Virginia  Smich.  Noah  Davis,  special  guardian,  for  Daniel  Stanley  et  al, 
F,,W,  Stephens,  for  Amelia  \V.  Stephens  et  ah  Hammond,  Beckwith  dk 
Cohb,  for  estate  of  E.  M.  Barnes.  F»  F.  Marherry,  for  Jolm  H.  Gpurlie.  Ja- 
cob Schwartz,  for  B.  Ray  Hunt. 

,  Bansom,  S.  A  decree  is  about  to  be  entered  admitting  to  prol)ate  the 
^ill  of  the  decedent,  after  an  unsuccessful  contest  thereof  by  his  hdrs  at  law 
«nd  next  of  kin.  The  latter,  availing  themselves  of  the  right  secured  to  them 
"by  section  2624  of  the  Code  of  Civil  Procedure,  have  put  in  issue  and  raised 

'  On  the  subject  of  the  effect  of  precatory  words  in  a  will,  see  Wood  v.  Trust  Co.,  (N. 
J.)  14  Atl.  Rep.  885;  Rowland  v.  Rowland,  (S.  C.)  6  S.  E.  Rep.  902,  and  note;  Sturgis 
T.Paine,  (Mass.)  16  N.  £.  Rep.  21;  McMurray  v.  Stanley,  (Tex.)  S  S.  W.  Rep.  412. 
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a  question  as  to  the  yalidity  of  certain  dispositions  of  personal  property  con- 
tained in  the  will.  These  are  found  In  its  twentieth  and  twenty-first  ckiuses. 
The  conclusion  .which  I  have  come  to  respecting  the  twenty-hrst  clause  ren- 
ders unnecessary  the  consideration  of  the  question  of  the  validity  of  the  tweo- 
tieth  clause.  The  twenty-first  clause  is  as  follows:  **In  case  by  disability  of 
the  beneficiary,  or  from  other  cause,  the  last  preceding  clause  or  item  should 
fail  to  take  effect  so  as  to  pass  to  or  to  the  use  of  the  said  Havens  Belief  Fund 
Society  my  residuary  estate,  or  the  proceeds  thereof,  or  all  or  any  part  or  parts 
of  the  same,  I  give,  devise,  and  bequeath  said  residuary  estate,  and  any  and 
every  part  thereof  which  shall  fail  to  be  actually  applied  to  the  purposes  indi- 
cated in  the  last  preceding  item  of  my  will,  unto  the  persons  named,  and  who 
first  qualify  as  my  executors,  and  John  D.  Jones  and  William  H.  H.  Moore, 
and  the  survivors  and  survivor  of  them,  absolutely  and  in  fee.  And  this  de- 
vise And  bequest  is  in  the  confident  belief  that  they  will  apply  my  estate  and 
property  so  vesting  In  them  in  accordance  with  my  wishes,  but  it  is  intended 
to  be  unconditional  and  free  from  any  legal  trust  or  obligation  qualifying 
their  absolute  title. "  It  is  claimed  by  the  contestants  that  this  provision,  when 
taken  by  itself,  or  considered  in  the  light  of  the  evidence  which  has  been  sab^ 
mitted  respecting  it,  is  to  be  regarded  as  an  attempt  on  the  part  of  the  testa- 
tor,  in  the  contingency  mentioned  by  him,  and  through  the  instrumentality 
of  persons  upon  whom  he  has  imposed  a  trust  for  the  purpose,  to  make  an 
illegal  disposition  of  his  residuary  estate.  I  have  carefully  considered  the  evi- 
dence, and  am  unable  to  find  therefrom  that  there  was  any  such  ag^reement 
or  understanding,  express  or  implied,  on  the  part  of  any  of  the  persons  men- 
tioned  or  referred  to  in  the  clause  under  consideration,  or  any  such  attitude 
or  conduct  on  the  part  of  any  of  them,  as  would  justify  tiie  conclusion  that  the 
testator  intended  to  exact,  or  they  intended  to  regard  as  an  obligation  abso- 
lutely binding  on  them,  compliance  with  such  wish  as  the  testator  had  ex- 
pressed in  his  will  or  otherwise  as  to  the  disposition  by  them  of  the  property 
left  them.  The  evidence  adduced  practically  leaves  the  solution  of  the  ques- 
tion raised  by  the  contestants  to  rest  almost,  if  not  entirely,  upon  the  lan- 
guage used  in  this  clause.  That  language,  taken  in  connection  with  the  evi- 
dence, shows  at  most  the  existence  of  a  belief  and  expectation  on  the  part  of 
the  testator  that  his  residuary  estate  would  be  devoted  to  the  purposes  of  the 
charity  which  is  referred  to  in  the  twentieth  clause  of  the  will,  by  the  persona 
to  whom  he  bequeathed  it  absolutely,  but  whom  he  advisedly  and  expressly 
left  free  to  so  devote  it,  or  to  retain  or  use  it  for  their  own  personal  benefit. 
This  the  law  recognizes  the  right  of  a  testator  to  do.  Rowbotham  v.  Dun- 
netU  8  Ch.  Div.  430;  Bowker  v.  WelU,  2  How.  Pr.  (N.  S.)  150;  Lynch  v. 
Lo/c«a,4  Dem.  Sur.  318,  31^;  Riker  v.  Cromwell,  7  N.  Y.  St  Bep.  816:  Man-- 
ice  v.Afanice,  43  N  Y.  388;  Gilbert  v.  Chapin,  19  Conn.  347,  348;  Harper 
y.  Phelps,  21  Conn.  270;  Hood  v  Oglander,  34  Law  J.  Ch.  531;  Pennock'^ 
BstaU,  20  Pa.  St.  277;  Mayor,  etc.,  v  Wood,  3  Hare,  142;  Foose  v.  WhiU 
more,  82  K.  Y.  406,  407;  Lawrence  v.  Cooke,  104  N.  Y  638,  11  N.  E.  Rep. 
144;  cases  cited  in  Laiorence  v.  Cooke,  32  Hun,  126;  cases  cited  in  Willeti 
V.  Willets,  35  Hun,  401.  The  cases  which  have  been  submitted  in  opposi* 
tion  to  the  conclusion  which  I  have  reached  have  no  application  here,  and 
are  differentiated  from  the  authorities  above  cited  in  the  important  and  oon- 
trolling  particular  that  in  them  the  language  of  the  will,  or  the  action  or  atti- 
tude of  the  party  ostensibly  benefited  by  it,  was  of  such  a  nature  as  to  impose^ 
upon  him  a  trust  with  respect  to  the  property  bequeathed.  In  re  O^Hara^ 
95  N.  Y.  403;  WilleU  v.  WHlets,  103  N.  Y  650;  Hussell  v.  Jackson,  10  Hare^ 
204;  Jones  v.  Badley,  L.  R.  3  Eq.  635;  Lefevre  v.  I^fevre,  2  Thomp.  St  C. 
341.  The  result  which  I  have  reached  confirms  the  views  which  1  expressed 
upon  the  hearing  concerning  this  subject.  It  precludes  tlie  next  of  kin  of 
the  testator  from  raising,  and  relieves  me  from  the  necessity  of  consideriDg,. 
the  question  as  to  the  validity  of  the  twentieth,  clause  of  the  will. 
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Bios  «.  Pjsbnfield. 
(Supreme  Oowrt^  Oeneral  Term,  Fourth  Department    July,  1888,) 

1.  BhSBOPFS  auto  C01T8TABLa»— BiBT  IlTCURRBD  BT  DlPUTT— PrOMISB  OP  SHERIFF  TO  PaT. 

A  sheriff  is  liable  for  a  debt  oontraoted  by  his  deputy  in  the  oare  of  cattle  levied 
on,  where  the  depnty  in  proourinfi;  such  care  assumed  to  act  for  the  sheriff,  and 
fhe  latter,  when  asked  to  pay  the  debt,  did  not  repudiate  it,  but  promised  to  pay  it 
later. 
B»  Bamb— Official  Acts— Lixitatioh  of  Aotiohb. 

8uoh  debt  does  not  oome  within  Ck)de  CIyU  Proo.  N.  Y.  %  885j  providing  that  an 
action  against  a  sheriff  **upon  a  liability  incurred  by  him,  by  domg  an  act  in  his  of- 
ficial capacity,  **  must  be  brought  within  one  year. 

Appeal  from  Oneida  county  court;  I.  J.  Etamb»  Judge. 

Action  by  Byron  Klce,  assignee  of  C.  A.  Simpkins,  against  Thomas  D.  Pen- 
fleld,  sheriff  of  Oneida  county*  for  a  debt  due  Simpkins  for  the  care  of  cattle 
placed  in  his  custody  by  a  deputy-sheriff.  The  action  was  originally  brought 
before  a  justice  of  the  peace  of  the  city  of  Borne,  where  the  plaintiff  was  non- 
suited. The  county  court,  on  December  30, 1887,  reversed  the  Judgment  of 
nonsuit,  and  the  defendant  appealed. 

Argued  before  Hardin,  P.  J.,  and  Mabtin  and  Follett,  JJ. 

MeMdhon  A  CurUfiy  for  appellant.    2>.  B.  PawerSt  for  respondent. 

POLLETT,  J.  Appeal  from  a  Judgment  of  the  county  court  reversinff  a 
Judgment  of  nonsuit  rendered  in  a  Justice's  court.  In  February,  1885,  Ihe 
defendant  was  the  sheriff  of  Oneida  county,  and  one  Henry  G.  Conrad  was 
bis  deputy.  In  that  month  an  execution  was  issued  out  of  the  supreme  court, 
and  delivered  to  said  depnty  for  collection.  The  deputy  levied  upon  cattle, 
and  hired  one  Simpkins  to  care  for  them  until  they  were  afterwards,  and  dur- 
ing the  same  month,  taken  away  by  the  deputy.  The  evidence  is  undisputed 
that  the  deputy,  in  hiring  Simpkins,  assumed  to  act  for  the  sheriff,  who,  when 
asked  to  p^y  the  debt,  instead  of  repudiating  the  act  of  the  deputy,  promised 
to  pay  the  debt  at  a  later  date.  Under  the  evidence,  the  defendant  became 
personally  liable  for  the  debt,  and  the  plaintiff  (Simpkins')  assignee  is  entitled 
to  recover  it  unless  an  action  is  barred  by  the  885th  section  of  the  Code  of  Civil 
Procedure,  which  provides  that  ''an  action  against  a  sheriff  or  coroner,  upon 
a  liability  incurred  by  him  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty,  except  the  non-payment  of  money  collected  upon 
an  execution,  must  be  brought  within  one  year."  The  term,  ''upon  a  liabil- 
ity incurred  by  him  by  doing  an  act  in  his  official  capacity,"  refers  to  a  liabil- 
ity incurred  by  official  malfeasance  or  misfeasance,  but  not  to  a  liability  aris- 
ing out  of  a  mutual  contract  voluntarily  entered  iAto  by  a  sheriff,  for  his  own 
convenience,  with  another.  The  defendant  might  have  personally  performed 
this  service,  but  he  chose  to  hire  another;  and  the  remedy  for  his  breach  of 
this  obligation  is  not  barred  by  the  lapse  of  one  year.  The  judgment  of  the 
county  court  is  affirmed,  with  costs. 

Ha&dik,  p.  J.»  and  Martin,  J.,  concur. 


Psmnr  o.  Hubbeneb. 
(Supreme  Cawrt,  Oeneral  Term,  Fifth  Department    October,  1888.) 
AfpbaI/—Rbtibw— Weight  o»  Etidxhos. 

In  support  of  defendant's  counter-olAim,  a  witness  testified  that)  at  plaintiffs  per- 
sonal reqtiest,  he  borrowed  from  defendant  a  sum  of  money,  and  paid  it  out  for 
plaintifrs  benefit.  PUintiff  testified  positively  that  he  never  requested  the  witness 
to  prooore  the  monev  from  defendant.  Held,  that  plaintifPs  testimony  amounted 
to  a  denial  of  what  the  witness  had  testified,  and  that  the  trial  court's  finding  on 
the  point  would  not  be  Interfered  with  on  appeaL 
v.2N.Y.s.no.l8 — 41 
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2.  Samb— Objection  not  Raised  Below. 

The  point  that  a  counter-olaim  was  not  dispated  by  the  reply  cannot  be  raiaed  for 
the  first  time  on  appeal,  after  trial. 

Appeal  from  Erie  oounty  opart;  William  H.  Hammond,  Judge. 

This  is  an  appeal  by  the  defendant,  Susanna  Huebener,  from  a  judgment 
in  favor  of  the  plaintiff,  Deloss  Penny,  for  the  sum  of  $70.50,  and  S95.S2  costs. 
Appellant  complains  of  tlie  action  of  the  county  court  in  finding  that  the  coun- 
ter-claim set  up  by  her  was  not  supported  by  the  evidence. 

Argued  before  Barker,  P.  J.,  and  Haiqht*  Bradley,  and  Dwioht,  JJ. 

Adelhert  Moot,  for  appellant.    Myron  H.  Clark,  for  respondent. 

Barker,  P.  J.  The*  plaintifF^s  cause  of  action  was  upon  tlie  defendant's 
promise  to  pay  a  debt  owing  by  the  plaintiff,  which  had  passed  into  a  judg- 
ment Hgainst  him  in  favor  of  Thomas  Murray,  for  the  sum  of  $70.50.  The 
defendant  in  her  answer  admits  making  the  promise,  but  seeks  to  diminish  the 
amount  of  the  recovery  by  setting  up  a  counter-claim,  which  was  disputed 
by  the  plaintiff,  and  disallowed  by  the  trial  court.  The  foreclosure  was  pend- 
ing, and  the  lands  owned  by  the  wife  of  the  plaintiff,  and  at  the  time  stated 
in  the  answer  the  interest  and  costs  amounted  to  $64.  The  defendant  was 
the  mortgagee,  who  had  transferred  the  mortgage  to  a  third  party,  who  in  the 
foreclosure  proceedings  made  her  a  party  defendant.  TJie  defendant  claims 
that  she,  at  the  plaintiff's  request,  and  upon  his  promise  to  repay  the  same  to 
her,  advanced  to  the  bolder  of  the  bond  and  mortgage  the  interest  and  costs 
for  the  purpose  of  securing  the  discontinuance  of  the  foreclosure  proceedings, 
and  such  alleged  promise  constitutes  the  counter-claim.  The  defendant  called 
and  examined  a  witness,  who  testified  in  positive  terms  that  he,  at  the  per- 
sonal request  of  ti)e  plaintiff,  procured  from  the  defendant  $64.15.  and  paid 
the  same  over  to  the  attorney  who  was  conducting  the  foreclosure  proceedings, 
to  secure  a  discontinuance  of  the  same.  The  plaintiff  was  called  as  a  witness 
in  his  own  behalf,  and  positively  denies  that  he  requested  Mr.  Still  well,  the 
defendant's  witness,  to  secure  the  money  of  the  defendant  to  pay  up  the  costs 
and  interest.  He  admits  that  he  called  on  Mr.  Stillwell  on  one  occasion  with 
his  wife,  and  that  she  liad  a  conversation  with  him  relative  to  the  foreclosure 
proceedings.  The  counsel  for  the  appellant  insists  that  the  plaintiff  in  his 
evidence  does  not  dispute  the  statenients  made  by  the  defendant's  witness. 
We  do  not  concur  in  this  suggestion,  as  to  the  effect  of  his  evidence,  and  think 
that  it,  in  terms,  is  a  denial  of  the  material  part  of  the  statements  of  the  de- 
fendant's witness.  The  learned  county  judge  refused  to  find,  as  requested  by 
the  defendant,  that  the  plaintiff  made  the  promise  set  up  by  the  defendant  la 
her  answer.  All  of  the  defendant's  evidence  is  found  in  the  testimony  of  this 
one  witness,  who  is  her  attorney  of  record  in  this  action.  As  the  plautiff  was 
not  the  owner  of  the  premises  embraced  in  the  mortgage,  and  was  under  no 
obligation  to  pay  the  debt  secured  thereby,  the  law  does  not  infer  that  the 
money  was  paid  at  his  request,  with  an  understanding  that  he  should  refund 
the  same;  nor  was  he  under  any  equitable  obligation  to  repay  the  money  ad- 
vanced by  the  defendant.  The  defendant  cannot  recover  without  proving  a 
specific  promise  by  a  fair  preponderance  of  the  evidence.  As  evidence  was 
given  on  both  sides  of  the  issue,  it  was  for  the  trial  court  to  determine  whether 
the  defendant  sustained  her  alleged  counter-claim  by  a  fair  preponderance  of 
evidence.  It  is  not  a  case  permitting  of  an  interference  by  this  court  with  the 
conclusions  of  the  court  below  on  questions  of  fact. 

The  appellant's  counsel  contended  in  his  written  argument  that  the  plain- 
tiff's reply  did  not  put  in  issue  the  answer  setting  up  the  counter-claim.  That 
it  does  not  comply  with  the  rules  of  pleading  cannot  be  raised  on  this  appeal, 
as  on  the  trial  the  point  was  not  made  that  the  counter-claim  was  not  disputed 
by  the  reply.    Judgment  afiirmed,  with  costs.    All  ooncur. 
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(Suprejn^  C(mrt^  Special  Tervh  Cauusja  County.    May  11, 1888.)  • 

JUBOMENT— AOAIKST  EXBCUTOKd— AMENDMENT  TQ  BllfU  TjtSTiLTOR'S  EflTitTB. 

A  motion  to  amend,  nunc  pro  tunc,  a  judgment  agatndt  executors,  so  as  to  make 
it  binding  on  the  decedent*s  estate  by  directing  tbe  sale  thereof,  cannot  be  sustained, 
under  Ck>de  Ciiril  Proo.  N.  Y.  S 1823,  proyiding  that  a  decedeaVs  realty  la  1b  no  way 
affected  by  a  judgment  against  his  executor,  and  cannot  be  sold  on  execution  iseued 
thereon,  unless  the  judgment  is  by  its  terms  made  a  Uen  on  specific  property,  or  ex- 
pressly directs  the  sale  thereof. 

On  motion  for  amendment  of  judgment. 

Motion  by  Henrietta  E.  Hoxie  to  amend,  nunc  pro  tuna,  a  judgment  ob- 
tained against  AnnaE.  Kennedy  and  Sarah  L.  Downer,  executrix  of  the  estate 
of  Terrence  J.  Kennedy,  deceased.  riaintifiC  desires  to  amend  by  adding: 
"  And  it  is  hereby  further  adjudged  and  directed  that  the  real  estate  hereinafter 
described,  of  which  Terrence  Kennedy  died  seized,  be  soldr  aod  that  the  pro- 
ceeds arising  from  said  sale  be  applied  towards  the  paymentof  this  judgment. 
The  aforesaid  real  estate  isdescrlbed  as  follows;"  givii^g  description  ot several 
parcels  of  land. 

7'urk  (&  Bamum,  for  the  motion.    Drummond  dt  If^llis,  cgntrq. 

Anols,  J.  This  motion  is  made  under  section  1823,  Code  OivU  fjroo.;  which 
provides  that  **real  property  whicl)  belonged  to  a  decedent  is  net;lKiiiiid*'Or  in 
any  way  affected,  by  a  judgment  against  his  executor  or  administratiOff»  and 
is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  upon  oueb  judgments 
unless  the  judgment  is  expressly  mckde  by  its  terms  a  lien  %pon  9peo^  real 
property  therein  described,  or  expressly  directs  the  sale  thereof. "  The  above 
section  of  the  Code  is  copied  from  2  Kev.  St.  449,  §  12,  except  that  the  above 
underscored  or  italicized  words  are  added.  The  object  of  this  addition,  as  said 
by  Mr.  Throop  in  his  note  to  this  section  of  the  Code,  was  to  avoid  the  possi- 
bility of  the  application  of  the  provision,  as  it  stood  in. the  Kevised.Statutes,  lo 
an  equitable  jud«jjment  affecting  particular  real  property.  No  other  sensible 
construction  can  be  given  to  the  Code.  The  motion  must  be  denied,  with  910 
costs. 


Stokes  et  al,  t>«  Ajjles  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    November  9, 188d.) 
Tbade-Marks— Title— Injunction. 

Plaintiffs  were  puhlishers  of  a  pictorial  journal  called  ^^Life^  ">  and  for  some  time 
had  been  reproducing  in  book  form  some  oX  its  pictures  and  literary  matter,  with 
the  name  of  ^ The  Gh)Od  Things  of  Life."  Defendants,  who  had  been  oonnected 
with  plaintiffs  in  the  reproduction,  commenced  to  print  a  book  similar  in  appear- 
ance and  character,  containing  pictures  and  matter  from  another  journal,  whose 
name  was  not  given,  calling  it ^ The  Spice  of  Life, "  by  which  people  were  <deoeivM, 
thinking  that  the  matter  was  from  plaiutiffs'  journal.  Held,  thai  defendants  used 
the  word  "life"  not  in  its  ordinary  sense,  but  with  intent  to  deceiye .people  into  the 
belief  that  the  matter  in  "The  Spice  of  Life  "was  from  the  journal  *  Life,  "and 
plaintiffs  having  established  the  right  to  nse  the  name  ^  Life,  ''as  applicable  to  their 
reproduction,  defendants  wlU  be  enjoined' from  using  iU 

At  chambers.     Action  for  Injunction. 

Frederick  A.  Stokes,  Horace  S.  Stokes,  John  A.  Mitchell,  and  Andrew 
Miller  filed  their  complaint  against  Frank  Alien  and  Joel  P.  White,  to  restrain 
the  defendants  from  the  use  of  the  name  **  The  Spice  of  Life"  as  the  title  of  a 
book  being  published  by  tliem. 

Miller  dk  Savage,  for  plaintiffs.     Wm*  ff.  Tonmley,  for  defendants. 

Barrett,  J.  Two  of  the  plaintiffs  are  the  publishers  of  the  weekly  jour- 
nal known  as  **Life."    Tliese  two  have  agreed  with  the  other  plaintiffs  to 


Digitized  by  VjOOQIC 


ft44  HBw  YORK  BCJFPWMiBNT.  [Soper.'CL  N.Y. 

reproduce  from  ''Life'*  and  publish  in  book  form,  upon  joint  account,  certain 
of  its  pictures  and  literary  underlinings.  For  several  years  past  these  books 
have  been  thus  published  and  sold  under  the  title  of  *'The  Good  Things  of 
•  Life.'  "  The  defendants,  who  were  formerly  in  partnership  with  one  of  the 
plaintiffs,  and  engaged  with  him  in  publishing  this  reproduction,  are  now 
putting  before  the  public  a  book  very  similar  in  shape  and  general  appear- 
ance, which  they  call  "The  Spice  of  Life/^  This  hook  is  a  reproduction  of 
pictures  and  underlinings  from  another  Journal,  but  the  name  of  that  journal 
is  not  given.  It  is  plain  that  the  defendants'  object  is  to  make  people  believe 
that  their  book  is  a  continuation  of  the  plaintiffs'  publication,  and  that  it  con- 
tains spicy  extracts  from  the  weekly  journal  "Life."  I  have  examined  the 
specimens  carefully,  and  am  persuaded  that  the  word  "life"  is  not  used  by 
the  defendants  in  its  ordinary,  general  sense,  and  that  the  statement  to  that 
effect  is  a  pretense.  Looking  at  the  specimens,  and  considering  the  affidavits 
In  connection  therewith,  it  is  clear  that  the  defendants  mean  people  to  under- 
stand that  they  are  publishing  the  spice  of  the  newspaper  ''Lifc^-^in  other 
words,  the  good  things  of  the  newspaper  ''Life," — and  it  is  equally  clear  that 
people  do  so  understand  and  are  being  deceived.  The  variation  in  the  defend- 
ants' book  and  title  is  just  sufficient  to  give  color  to  their  claim  of  originality 
and  good -faith,  but  insufficient  to  give  substance  thereto.  The  plaintiffs 
Mitchell  and  Miller  have  established  the  riglit  to  the  use  of  the  name  *'Life," 
as  applicable  to  their  journal,  and  that  fight  cannot  be  infringed.  So  all  the 
plaintiffs  have  established  the  right  to  the  use  of  the  same  name  as  applicable 
to  the  reproduction,  and  that  right  cannot  be  invaded.  The  case  seems  to  be 
within  the  principles  laid  down  in  Hierv.  AbrahatM,  82  N.  Y.  519;  Colman 
V.  Crump,  70  N.  Y.  578;  Matsell  v.  Flanagan,  2  Abb.  Pr.  (N.  S.)  459,  and  the 
Chatterbox  Cases,  21  Fed.  Bep.  189,  27  Fed.  Rep.  22,  and  31  Fed.  Bep.  154; 
and  the  injunction  should  be  continued,  with  costs. 


Second  Nat.  Bank  or  Allentown  t>.  Pottier  &  Stybius  Mantjf'q  Co. 

(SuperUyr  Court  of  New  Y(yrk  City,  OenercU  Term,    October  25. 188S.) 
1.  Corporations— Accommodation  Paper— Authority  of  Trbascsbr—Botoppkl— In 
Pais. 

Where  the  treasurer  of  a  corporation  has  for  a  number  of  years,  with  the  knowl- 
edge and  consent  of  his  principal,  signed  and  indorsed  business  paper  in  its  name, 
such  corporation  Is  estopped  to  deny  the  treasiver's  authority  to  indorse  an  accom- 
modation note  to  a  purcoaser  for  value,  who  reUed  upon  these  transactions  as  eyi- 
dence  of  his  authority.* 
8.  Same— AuTHORiTT  of  Treasurer— Evidence. 

In  an  action  on  an  accommodation  note  indorsed  to  plaintiff  by  defendant's  treas- 
urer, evidence  that  at  the  time  of  the  indorsement  plaintiff  was  told  that  it  was  the 
defendant's  regular  indorsement,  is  admissible  to  show  plaintifrs  knowledge  of  the 
agent's  apparent  authority  to  indorse. 

On  exceptions  from  jury  term. 

Action  bj  the  Second  National  Bank  of  Allentown  on  an  aooommodation 
note  indorsed  by  the  Pettier  &  Stymus  Manufacturing  Company  to  plaintiff. 
The  action  was  tried  before  a  judge  and  a  jury.  The  judge  directed  the  jury 
to  render  a  verdict  for  defendant,  and  further  directed  that  plaintiff's  exceptions 
be  heard  in  the  first  instance  at  the  general  term. 

Argued  before  Ssdowick.  G.  J.,  and  Truax,  J. 

Martin  <&  Smith  and  &eo.  A.  Strong,  for  plaintiff.  Frederick  Jf.  Lit- 
tl^ldt  for  defendant. 

^  As  to  the  estoppel  of  a  cotporatloQ  to  deny  its.  liability  on  oontracte  of  whidi  it  has 
received  the  benefit,  see  Williams  v.  Lumber  Ck>.,  (Wis.)  40  N.  W.  Rep.  154,  and  note. 
In  general,  as  to  the  power  of  an  officer  of  a  corporation  to  bind  the  latter  by  acts  witiun 
the  apparent  scope  of  his  authority,  see  Railroad  Co.  v.  Grove,  (KJan.)  18  Paa  Rep.  95&, 
and  note;  Banking  Ca  v.  Cheatham,  (Ala.)  4  South.  Rep.  838. 
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Tbuax,  J.  The  action  is  against  the  defendant*  a  corporation,  as  indoraer 
of  a  promissory  note.  Jt  was,  in  fact,  indorsed  bj  one  In^ersoli,  the  tress- 
urer  of  the  defendant.  Qn  the  trial  the  defendant  denied  that  IngersoU  had 
authority  from  it  to  indorse  its  name.  Ttie  plaintiff  proved  that  for  many 
years  Ingersoll  had  signed  the  name  of  the  defendant  as  maker  id  notes,  and 
had  indorsed  its  name  upon  notes  to  the  knowledge  of  defendant,  the  defend- 
ant recognizing  its  liability  in  these  instances.  This  was  proof  that,  at  the 
time  of  these  instances,  Ingersoll  tu^ed  as  agent  of  defendant,  with  authority 
to  bind  it.  This  agency,  upon  the  (acts  in  the  case,  was  presumed  to  continue 
to  the  time  of  the  endorsement  of  the  note  in  suit.  The  form  of  the  indorsement 
is  the  same  as  that  previously  used  by  Int^ersolL  Ingersoll,  being  the  author- 
ized agent  to  sign  and  indorse  and  transfer,  bound  tlie  defendant,  by  any  ex- 
press or  implied  representation  by  him,  that  the  conditions  which  limited  his 
power,  as  between  the  defendant  and  himself,  had  been  complied  with.  Au- 
thority to  one  to  act  for  another  need  not  be  conferred  in  words.  Such  au- 
thority may  be  inferred  from  the  course  of  business  and  employment,  and  from 
the  fact  that  similar  actions  of  the  assumed  agent  have  been  acquiesced  in  by 
the  principal  as  done  by  his  authority.  But  .Uia  defendant  contends,  and  the 
evidence  tends  to  show,  that  the  note  in  question  is  an  accommodation  note, 
and  that  an  authority  to  indorse  an  accommodation  note  cannot  be  inferred 
from  the  fact  that  the  alleged  agent  had  the  right  to  indorse  business  paper. 
This  contention  ^nnot  be  sustained.  It  is  not  necessary,  in  order  to  authorize 
the  inference  of  general  agency,  that  the  person  who  has  assumed  to  act  as 
agent  should  have  done  an  act  the  same  in  specie  as  the  one  on  which  the 
alleged  principal  is  sought  to  be  held.  If  he  has  usually  done  things  of  the 
same  general  character  and  effect  with  the  assent  of  his  principal,  it  is  enough. 
Bafik  V.  Norton,  1  Hill,  501.  This  authority  to  act  for  another,  which  is 
inferred  from  appearances,  operates  only  by  way  of  estoppel,  and  takes  the 
place  of  real  autliority  only  when  some  person  has  acted  upon  the  appearances, 
{People  V.  Bank,  Ih  N.  Y.  548,)  and  has  in  good  faith  parted  with  value.  It 
therefore  became  necessary  for  the  plaintiff  to  show  that  it  had  parted  with 
value,  and  that  it  had  knowledge  of  the  apparent  authority  of  Ingersoll  to  in- 
dorse the  note  in  question  in  the  name  of  the  defendant.  Evidence  was  offered 
which  tended  to  show  that  plaintiff  Iiad  parted  with  value.  The  plaintiff  then 
attempted  to  show  that,  at  the  time  it  discounted  the  note  in  suit,  its  president 
was  told  that  the  indorsement  on  the  note  was  defendant's  regular  indorse- 
ment; that  is,  that  Ingersoll  was  authorized  by  the  defendant  to  indorse  notes 
for  it.  This  evidence  was  excluded  by  the  court,  and  the  plaintiff  duly  ex- 
cepted. This  ruling  was  erroneous.  It  is  not  necessary  that  the  appearances 
on  which  plaintiff  acted  should  arise  from  transactions  had  between  the  plain- 
tiff and  defendant.  It  is  sufficient  that  there  were  transactions  from  which 
the  authority  of  Ingersoll  to  act  as  defendant's  ^ent  in  indorsing  the  note  in 
suit  could  be  inferred,  and  that  plaintiff  had  knowledge  of  these  transactions. 
This  court  lias  lately  held  that  where  a  corporation  has  in  many  instances 
recognized  that  one  of  its  otRcers  was  its  agent,  competent  to  sign  its  name  in 
certain  manner,  it  is  estopped  from  taking,  against  a  holder  lor  value,  the 
pos^ion  that  such  an  officer  had  not  the  power  to  sign  its  name  in  that  man- 
ner. Bank  v.  Security  Co. ,  53  N.  Y.  Super.  Ct.  367.  The  case  now  before  us 
is  to  be  distinguished  from  the  case  of  Bank  v.  St.  Anthony^ a,  etc..  Church, 
109  N.  Y.  512,  17  N.  E.  Rep.  408,  in  which  case  the  plaintiff  failed  to  estab- 
lish or  to  give  evidence  which  raised  a  presumption  that  the  notes  in  question 
were  the  authorized  obligations  of  the  defendant.  It  is  true  that  the  plaintiff 
in  that  case  did  pirove  that  the  notes  were  signed  by  the  president,  secretary 
and  treasurer  of  the  defendant,  and  that  said  officers  constituted  three  of  the 
fiye  members  of  defendant's  board  of  trustees,  Jbut  the  defendant  proved  that 
the  notes  were  signed  by  the  officers  of  the  defendant,  acting  separately,  and 
at  the  same  time  or  place,  or  while  assembled  as  a  board  of  trustees.    It  was 
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held  in  UMKt  case  that  '*tb6  trustees  had  no  septtrate  or  individual  authority  to 
bind  the  corporation,  and  this,  although  the  majority  or  the  whole  number  [of 
trustees')  acting  singly,  and  not  collectively,  as  a  board,  should  assent  to  the 
particular  transaction.  This  principle  *  ♦  *  is  *  *  *  expressly 
applied  to  the  action  of  trustees  of  religious  corporations  by  the  act  of  1818, 
which  declares  that  'a  majority  of  the  trustees,  being  lawfully  convened, 
shall  be  oompetent  to  do  and  perform  all  matters  and  things  which  such 
trustees  are  authorized  or  required  to  do  or  perform.' "  But  this  very  case  is 
an  authority,  by  implicatfon,  for  the  principle  that  the  authority  of  the  agent 
to  bind  his  principal  maybe  inferred  from  other  similar  transactions;  for  it 
is  said:  **  A  presumption  has  never  been  indulged  to  sustain  an  allegation  that 
an  unsealed  contract,  executed  by  ofllcers  of  a  corporation,  in  its  name,  was  a 
corporate  obligation  >  unless  authority  was  implied  from  the  nature  of  the 
oiBee,  or  from  previous  similar  dealings  recognized  by  the  corporation,  or  a 
ratification  was  shown.  When  a  agency  is  once  lawfully  constituted,  the 
agent  may,  in  some  cases,  bind  the  principal  by  a  false  representation  that  a 
particular  transaction,  of  the  same  general  nature  with  that  authorized,  is 
within  the  power  conferred,  when  in  fact  it  has  never  been  authorized,  and 
was  a  fraud  upon  the  power. "  An  officer  of  a  corporation  may,  by  the  con- 
duct of  its  directors  or  managers,  be  invested  with  capacity  to  bind  the  cor- 
poration by  acts  beyond  the  powers  inherent  in  his  ollice.  Thus  when,  in  the 
usual  course  of  business,  an  officer  of  a  corporation  has  been  allowed  to 
manage  its  affairs,  his  authority  may  be  implied  from  the  manner  in  which 
he  has  been  permitted  to  transact  such  bnsines.  Bank  v.  Security  Co.,  53  N. 
Y.  Super.  Ct.  367.  In  such  case  the  officer's  authority  does  not  depend  so  much 
upon  his  title,  or  on  the  theoretical  nature  of  his  office,  as  on  the  duties  he  is  in 
the  habit  of  pei*forming.  Bank  v.  Bank,  7  Atl.  Rep.  818.  It  is  true  that 
one  who  deals  with  an  officer  of  a  corporation  is  presumed  to  know  the  extent 
of  his  power  to  bind  the  corporation.  But  when  an  officer  of  a  corporation 
hm  made,  in  the  name  of  the  corporation,  what  purports  to  be  the  contract 
of  the  corporation,  and  this  contract  is  upon  its  face  one  that  the  corporation 
has  authority  to  make,  and  its  only  defect  consists  in  some  extrinsic  fact,  such 
as  the  purpose  or  object  for  wliicli  it  was  made,  such  contract  is  binding  upon 
the  corpomtion,  and  the  person  with  whom  the  contract  is  made  is  not  liound 
to  inquire  as  to  such*  extrinsic  fact.  See  Bank  v.  Bank,  16  X.  Y.  129,  130; 
4  Amer.  &  Eng.  Cyclop.  Law,  227,  and  cases  there  cited.  Since  this  case  was 
argued  before  us,  the  supreme  court  in  the  Fiftli  department,  in  an  action 
brought  against  the  above-named  defendant  on  a  state  of  facts  similar  to  the 
facts  In  this  case,  has  held  the  defendants  as  indorsers.^  The  plaintiff's  excep- 
tions are  sustained  and  a  new  trial  is  ordered,  with  costs  to  abide  the  event. 


Clakb  f>.  LocKARD  et  ah 

{City  Court  of  BrooklyUy  Oeneral  Term,    November  27, 1888.) 

Attornet  and  Client— Lien  on  Judgment— Estoppel  to  Claim. 

On  a  motion  to  open  a  default,  the  court  required  a  stipulation  that  defendant 
would  not  dispose  of  a  judgment  in  his  favor  against  a  third  person.  The  stipyla- 
Uon  was  siffned  bv  detendant  alone,  and  wa^  witnessed  by  defendant's  attorney, 
and  acknowledged  before  him  as  a  notary.  JlcUi^  that  the  attorney  is  not  estopped 
to  assert  his  lien  on  defendant's  judgment  for  services  in  procuring  it. 

Appeal  from  trial  terra. 

Action  by  Robert  M.  Clare  against  Sainiiel  Lockard  and  Martin  £.  Halpin 
on  a  certain  stipulation  signed  by  Lockard  and  acknowledged  l^efore  Uaipin, 
as  a  notary,  not  to  dispose  of  a  judgment  in  favor  of  Lockard,  and  on  which 
Halpin  had  an  attorney's  lien.  There  was  a  judgment  for  plain  liff.  and  defend- 
ants appealed. 

*Bank  V.  Manufacturing  Co.,  1  N.  Y.  Supp.  488. 
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Argued  before  Clement,  C.  J.,  and  Van  Wtok,  J. 

Martin  E.  ffalpin,  for  appellants.    John  Henry  HtHI,  for  respondent. 

Van  Wyck,  J.  Clare  having  obtained  by  default  a  judgment  against  Lock- 
ard.  Lockard,  through  his  attorney,  Halpin,  on  September  18, 18&,  moved  to 
open  such  default;  which  was  opposed  by  Clare's  attorney,  Hull,  on  the 
ground  that  the  effort  to  open  the  default  was  intended  to  defraud  Clare,  by 
enabling  Lockard  to  collect  or  transfer  his  judgment  against  oneStegman  be- 
fore Clare  could  secure  a  second  judgment  against  Lockard  if  the  default  was 
opened.  Of  course,  the  only  damage  Lockard  could  inflict  in  this  respect 
would  be  to  dispose  of  his  interest  in  this  Stegman  judgment.  To  prevent 
such  a  result,  tlie  court  opened  the  default  on  condition  that  Lockard  should 
pay  to  Clare  $40,  costs,  and  serve  a  stipulation  not  to  dispose  of  the  Stegman 
judgment,  and  making  the  judgment  in  Clare  v.  Lockard  a  lien  thereupon. 
Lockard  paid  the  costs,  and  served  such  stipulation.  The  case  of  Clare  v. 
Lockard  was  retried,  resulting  in  a  judgment  against  defendant.  This  stip- 
ulation was  signed  and  executed  by  Lockard  alone,  and  witnessed  by  Halpin, 
and  acknowledged  by  Lockard  before  Halpin  as  a  notary  public.  At  that  time 
and  prior  thereto  Halpin  had  a  lien  on  the  Stegman  judgment  for  his  fees  and 
costs  in  prosecuting  the  Stegman  action.  This  action  is  brouglit  by  Clare 
against  Lockard  and  Halpin  to  enforce  the  lien  given  by  such  stipulation. 
Plaintiff  contended  on  the  trial  that  his  lien  on  the  Stegman  judgment  was 
superior  to  that  of  the  attorney,  Halpin.  The  trial  court  found  on  this  sub- 
ject as  follows:  "That  Halpin  had  a  lien  on  the  judgment  recovered  by  Sam- 
uel Lockard  against  Lewis  Stegman  for  the  amount  of  his  costs  and  counsel 
fee  in  recovering  said  judgment;  but,  by  his  own  act  in  giving  said  stipula- 
tion, he  had  made  the  same  subsequent  to  the  lien  of  the  claim  of  [Clare]  the 
plaintiff  in  this  Action.'' 

The  only  question  presented  by  this  appeal  is  whether  or  not  Halpin,  by  his 
conduct  in  the  premises,  has  estopped  himself  from  asserting  his  lien  against 
the  claim  of  Clare's  lien  under  the  stipulation.  At  the  time  the  motion  to 
open  the  default  was  made,  Halpin  had  a  lien  for  services  on  the  Stegman 
judgment.  At  that  time  Clare  s  attorney,  Hull,  knew  that  Halpin  rendered 
tlie  services  in  the  Stegman  Case,  and  that  the  law  gave'  him  a  lien  on  the 
judgment  for  such  services.  Halpin  did  not  execute  the  stipulation,  and  did 
not  make  any  agreement  that  his  lien  should  be  subordinated  to  that  of  Clare's 
claim.  Clare's  nttorney  must  have  known  that  Lockard  could  not,  by  an  act 
or  transfer  made  by  him,  deprive  his  attorney,  Halpin,  of  his  lien  for  services 
on  the  Stegman  judgment.  Hull's  own  testimony  shows  that  his  only  desire 
was  to  prevent  Lockard  from  disposing  of  his  rights  iu  this  judgment  pend- 
ing the  prosecution  of  action  of  Clare  against  Lockard  to  a  second  judgment. 
If  he  had  desired  that  Halpin  should  waive  bis  lien  in  favor  of  Clare,  he  should 
have  requested  the  court  to  have  made  this  a  condition  to  the  opening  of  the 
default;  though,  if  such  a  request  had  been  made,  it  would  hardly  have  ap- 
pealed to  the  equity  of  the  court,  for  it  is  manifest  that  Halpin  had  rendered 
great  services  in  tlie  Stegman  Case  to  his  client  Lockard.  i?he  fact  that  Hal- 
pin was  a  witness  to  the  stipulation,  and,  as  a  notary,  took  the  acknowledg- 
ment of  Lockard  to  same,  could  in  no  way  have  influenced  or  induced  Clare 
or  his  attorney  to  have  accepted  the  provisions  of  the  order.  It  was  done  after 
and  in  pursuance  of  the  order  directing  such  course.  Can  it  be  seriously 
urged  by  any  one  that  the  stipulation  would  have  been  rejected  if  some  third 
person  other  than  Halpin  had  witnessed  and  taken  Lockard's  acknowledg- 
ment? It  is  clear  that  HuiPs  only  fear  was  tliat,  in  case  the  default  was 
opened,  Lockard  would  transferor  dispose  of  his  interest  in  the  Stegman  judg- 
ment, and  not  that  Halpin  would  dispose  of  his  lien  upon  such  judgment;  for 
in  the  latter  he  (Hull)  had  no  concern,  and  against  the  former  the  court  pro- 
tected him  by  directing  the  stipulation  given.     We  cannot  see  that  Halpin, 
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by  act,  word,  or  silence  in  this  matter,  misled  or  induced  Hull  to  take  any 
step  tiiat  he  has  taken  on  the  motion,  or  since,  in  pursuance  of  the  order 
granted  thereon.  It  is  well  settled  that  a  person  can  only  be  estopped  by  do- 
ing some  act,  making  some  admission,  or  remaining  silent  in  the  face  of  some 
apparent  duty  to  speak,  thereby  intending  to  influence  the  conduct  of  another, 
or  having  reason  to  believe  it  would  so  influence  such  otiier  person;  which  act 
or  admission,  expressed  or  implied,  of  the  person  sought  to  be  estopped,  is  in« 
consistent  with  the  claim  he  now  asserts,  and  was  acted  or  relied  upon  by  the 
other  party.  Hubhei-  Co.  v.  Rothery,  107  N.  Y.  310, 14  N.  E.  Rep.  269;  Vide 
V.  Judson,  82  N.  Y.  82;  Hill  v.  Epley,  31  Pa.  St.  831.  Judgment  reversed. 
in  so  far  as  the  same  affects  the  plaintiff  and  defendants,  Lockardand  HalpiSt 
and  new  trial  ordered  as  to  such  parties,  with  costs  to  abide  the  event. 

Clement,  C.  J.,  concurred. 


CoFPEY  V.  Chapal  et  oL 
(CUy  Court  of  BrookVynj  General  Term.    November  37, 1888.) 

1.  Mastbb  and  Sbbvant— Dbfbotivh  Appliancbs— Evidbnob— Fobmbr  Rbfub. 

In  an  action  by  a  servant  against  her  master  for  injuries  received  in  his  service, 
an  allegation  that  the  machine  causing  the  injury  was  unsafe  and  defective  is  not 
sustained  by  proof  that  the  machine  repeatedly  required  to  be  put  in  order  while 
being  used. 

2.  Same— Risks  of  Emplotmbnt. 

Where  plaintiff's  evidence  shows  that  she  was  18  years  old,  and  accustomed  to  the 
use  of  machinery,  and  that,  while  putting  In  order  the  machine  she  was  using,  she 
voluntarily  put  her  hand  too  near  the  rollers,  which  she  knew  to  be  revolving  8,000 
times  a  minute,  and  was  caught  and  injured  by  them,  a  nonsuit  is  properly  granted.' 

Appeal  from  trial  term. 

Action  by  Annie  T.  Coffey  against  Leonard  Chapal  and  others  to  recover  for 
personal  injuries  received  while  in  defendant's  service.  Plaintiff  appeals 
from  a  judgment  of  nonsuit. 

Argued  before  Clement,  C.  J.,  and  Van  Wyok,  J. 

IHghe  A  8toeetser^tor  appellant.    /.  M.  Pray,  for  respondents. 

Clement,  C.  J.  The  plaintiff  worlced  for  the  defendants,  and  while  in 
their  employ,  on  May  9,  1887,  sustained  injuries,  and  brought  this  action  to 
recover  damages  for  their  alleged  negligence.  Slie  was  nonsuited  at  the  trial 
term,  and  from  the  judgment  of  dismissal  this  appeal  is  taken.  No  proof  was 
offered  at  the  trial  tending  to  show  that  the  machine  on  which  the  plaintiff 
was  at  work  when  she  was  injured  was  either  unsafe,  defective,  insecure,  or 
imperfect,  and  the  counsel  for  the  plaintiff  did  not  so  claim  on  the  argument. 
It  appears  in  the  case  that  the  plaintiff  was  put  at  work  on  the  morning  of 
May  9th  by  the  foreman  of  defendants,  on  a  machine  which  is  commonly 

1  In  an  action  for  negligently  causing  the  death  of  plaintiffs'  intestate,  evidence  that 
deceased,  while  in  defendant's  employ,  was  dragging  a  machine  by  a  portion  of  it  not 
intended  for  such  purpose,  and  was  moving  backward  in  a  stooping  posture,  and  that, 
the  machine  breaking,  deceased  fell  into  an  elevator  weU.  guarded,  as  he  knew,  by  only 
one  bar,  which  was  rather  high,  shows  contributory  negligence  sufftclent  to  prevent  a 
recovery.  Rogen  v.  Morgan's  Sons'  Co.,  1  N.  T.  Supp.  373.  An  employe  of  riiatnre  ase 
and  ordinary  mental  capacity,  who  is  injured  in  his  master's  employ  by  reason  of  a  de- 
fective ladder,  one  rail  of  which  was  broken  off  near  the  top,  both  master  and  servant 
knowing  of  the  defect,  and  neither  regarding  it  as  dangerous,  cannot  recover  for  such 
injury  from  his  employer.    Power  Co.  v.  Murphy,  (Ind.)^  18  N.  B.  Rep.  80. 

In  general,  respecting  the  servant's  assumption  of  the  risks  of  his  employment,  and 
his  contributory  negligence  in  actions  for  Injuries  against  his  master,  see  exhaustive 
note  to  Rogen  v.  Morgan's  Son's  Co.,  8Uj)r^\  Buckley  v.  Iron  Ore  Co.,  2  N.  Y.  Supp.  183; 
Railroad  Co.  v.  Sims,  (Ga.)  7  8.  E.  Rep.  176,  and  note;  Pidcook  v.  RfcUroadCo.,  (Utah,) 
19  Pac.  Rep.  191,  and  note;  Improvement  Co.  v.  Smith's  Adm'r,  (Va.)  7  8.  E.  Rep.  865, 
and  note;  Bennett  v.  Insurance  Co.,  (Minn.)  39  N.  W.  Rep.  4dS,  and  note;  Railroad  Go. 
V.  Hawthorn,  (Wash.  T.)  19  Pac.  Rep.  '.io,  and  note. 
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known  as  a  "picker,**  and  the  same  became  out  of  repair;  wberenpon  plain- 
tiff asked  the  foreman  to  put  in  order,  which  he  did,  A  second  and  tliird 
time  she  called  upon  him  to  fix  it,  and  then  he  said  to  plaintiff:  ''Take  your 
•oil-can,  and  fix  it  yourself;  try  and  fix  it  yourself. "  Afterwards,  and  at  noon 
of  the  same  day,  the  machine  became  again  out  of  order,  and  the  plaintiff,  in- 
tending to  fix  it,  raised  the  lid  or  box  which  covered  the  roller,  and  put  in  her 
liand,  and  it  was  caught  by  the  pickers,  which  were  making  8,000  revolutions 
a  minute.  It  also  appears  that  the  plaintiff  was  18  years  of  age,  and  had 
worked  on  similar  machines  before,  and  that  at  the  time  she  was  injured  left 
her  place  in  front  of  the  picker,  and  went  round  to  the  side,  where  she  could 
plainlysee  the  belt  which  drove  the  machine.  She  had  done  nothing  to  stop 
it,  and  had  no  reason  to  believe  that  it  had  been  stopped.  There  was  some 
^^uestion  about  the  insufficiency  of  light,  but  it  is  conceded  that  plaintiff  could 
see  plainly  to  work  on  the  machine,  and,  if  so,  she  could  tell  whether  it  was 
in  motion  or  not.  If  she  took  it  on  herself  to  fix  the  machine  when  in  mo- 
tion, then,  in  view  of  her  age  and  knowledge,  it  was  a  risk  she  voluntarily  as- 
sumed, and,  if  she  was  injured,  the  defendants  were  not  liable  therefor.  A 
girl  of  18  years,  who  has  worked  on  machinery,  does  not  require  instructions 
that  it  is  dangerous  to  put  her  hand  near  rollers  revolving  3,000  times  a  minute. 
There  is  another  ground  on  which  the  judgment  of  dismissal  can  be  sus- 
tained. The  complaint  charges  simply  that  the  machine  was  unsafe  and  de- 
fective, of  which  there  was  no  proof,  and  there  is  no  allegation  of  any  other 
negligent  act  on  the  part  of  the  defendants.    Judgment  affirmed,  with  costs. 

Van  Wyok,  J.,  concurred. 


Eknis  et  al.  v.  Hosford  et  al. 
(CUy  Court  of  Broofdyn^  General  Term,    November  37, 1888.) 
SPuiABiNG— Bill  of  Pabticulab»—Countbr-Claim— Defective  Reply. 

The  fact  that  a  reply  is  very  loosely  drawn  is  no  reason  for  refusing  an  order  di- 
recting defendant  to  in mish  a  bill  of  particulars  of  his  counter-claim,  since  such  a 
reply  cannot  be  treated  as  a  nullity. 

Appeal  from  special  term. 

Action  by  B.  William  Ennis  and  another  against  Henry  Hosford  and  an- 
other. Defendants  appeal  from  an  order  directing  them  to  furnish  a  bill  of 
particulars  of  their  counter-claim. 

Henry  P.  Starhuokt  for  appellants.    ilT.  Cothrant  for  respondents. 

Per  Curiam.  The  court  below  had  the  power  to  grant  the  order  appealed 
from,  and  it  was  proper  so  to  do,  unless  the  reply  of  the  plaintiff  to  the  coun- 
4:er-claim  in  question  is  to  be  treated  as  a  nullity.  We  do  not  see  how  this  can 
be  done.  If  the  defendants  desired  to  have  the  same  made  more  definite,  they 
should  have  made  a  motion  for  that  purpose.  The  denial,  as  it  stands,  ap- 
plies to  all  that  is  contained  in  the  counter-claim  as  pleaded.  It  is  true  that 
it  is  very  loosely  drawn,  but  the  remedy  was  by  motion  to  have  it  put  in 
proper  form.    Order  appealed  from  affirmed,  with  $10  costs. 


James  «.  Schmidt. 

(C«v  CwLTt  of  Brooklyn,  Spedal  Term.    October  15, 1888.) 

1.  yBin>OB  AND  Vbndee— Assessment— Vacation— Deduction  fbok  Pbioe. 

After  defendant;  had  agreed  to  purchase  lots  from  plaintiff,  he  found  that  a  street 
asBOSsment  had  been  oonflrmed  and  become  a  lien  on  the  lots.  He  then  refused  to 
accept  the  property  unless  the  amount  of  the  assessment  was  deducted  from  the 
price.  This  was  agreed  to,  the  balance  of  the  price  was  paid,  and  a  deed  delivered. 
Afterwards  the  assessment  was  vacated.  Held,  that  plamtlfi  could  not  recover  the 
amount  of  the  assessment. 
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2.  Pbincipal  and  Aobnt  •— Ratification  of  Aobnt^s  Aora— BeTOPPBL. 

Where  the  deduction  was  agreed  to,  and  the  deed  delivered  by  plalnUfTs  agenti 
and  plaintiff  accepted  the  balance  of  the  purchase  price,  he  ratified  the  agent's  actSi 
and  is  estopped  to  deny  his  authority  to  allow  the  deduction. 

Action  by  Mary  E.  James  against  Joseph  W.  Schmidt  for  the  amoant  of 
a  street  assessment  deducted  from  the  price  of  certain  lots  on  Cooper  street, 
in  the  city  of  Brooklyn,  sold  by  plaintiff  to  defendant.  Defendant  having 
agreed  to  purchase  the  lots,  refused  to  accept  a  deed  unless  the  assessment 
theretofore  made  should  be  deducted,  and  the  deduction  was  allowed.  The 
assessment  WHS  afterwards  vacated,  and  plaintiff  demanded  the  amount  thereof 
from  defendant. 

8id?ity  V.  Lowell,  for  plaintiff.     William  J.  Gaynor,  for  respondent. 

Clement,  C.  J.  The  assessment  in  question  was  levied  under  chapter  24^ 
of  the  Laws  of  1885,  and  by  section  2  of  that  act  became  a  Hen  when  confirmed 
by  the  common  council;  but,  before  a  warrant  could  issue  for  its  collection,  a 
cei-tificate  by  the  corporation  counsel  was  necessary.  Section  6,  c.  248,  Laws 
1885;  section  6,  tit.  7,  Charter  1873.  It  does  not  seem  material  or  necessary 
to  determine  the  question  whether  Cooper  street  was  a  public  or  a  private 
thoroughfare,  as  the  assessment  may  have  been  voidable,  but  it  clearly  was  not 
void.  When  the  contract  was  signed  by  tlie  parties,  the  defendant  found  the  as- 
sessment confirmed,  and  a  lien,  and  substantially  agreed  to  buy  lots  on  a  paved 
street,  and,  when  the  deed  was  delivered,  insisted  that  the  assessment  should  be 
deducted  from  the  purchase  price,  and  refused  to  take  title  unless  the  assess- 
ment was  allowed.  The  representative  of  plaintiff  accepted  the  balance  of  the 
purchase  money,  and  delivered  the  deed,  and  the  plaintiff  ratified  his  acts  by 
accepting  such  balance,  and  cannot  now  say  that  her  agent  had  no  authority 
to  allow  the  deduction.  There  was  a  dispute  between  the  parties,  and  they 
adjusted  it  between  themselves,  and  the  plaintiff  allowed  the  defendant  his 
claim,  and  agreed  that  the  assessment  should  be  deducted  from  the  purchase 
price,  and  there  was  no  agreement  that  the  money  snonld  be  retained  as  se- 
curity for  the  payment  of  the  assessment.  The  above  conclusion  seems,  also, 
just  and  equitable.  The  plaintiff  should  have  ascertained,  before  the  making 
of  the  contract,  the  liens  on  her  property;  and  in  such  case  there  would  liave 
been  no  subsequent  trouble.  If  the  plaintiff  should  recover  in  this  action, 
such  recovery  would  be  the  result  of  a  technicality  in  the  assessment  proceed- 
ings, and  the  defendant  would  own  lots  in  a  street  not  paved,  when,  by  his 
contract,  he  substantially  agreed  to  buy  on  a  paved  on^;,  as  stated  before.  If 
the  assessment  had  been  vacated  during  the  existence  of  the  contract,  the  de- 
fendant could  have  asked  to  have  the  contract  canceled.  Whether  he  could 
have  succeeded  I  am  not  called  upon  to  decide.  He  had  the  right  to  ask  to 
have  it  canceled;  and  the  plaintiff,  by  her  agent,  whose  acts  have  been  rati- 
fied, deprived  him  of  that  right  by  accepting  the  remainder  of  the  purchase 
price  and  delivering  the  deed.  Graham  v,  Meyer,  99  N.  Y.  611, 1  N.  E.  Rep. 
143.    Judgment  for  defendant,  with  costs. 


Falk  v.  Beeckman. 

(City  Court  of  New  York,  General  Term.    November  88, 1888.) 

Practicb  in  Civil  Gases— Dismisbai^—Insufficibnct  of  Evidbncb. 

It  is  improper  at  trial  term  to  dismiss  the  complaint,  as  not  sostalned  by  the  ev- 
ideace,  without  specifying  the  defects  in  plaintifT's  proofs. 

Appeal  from  trial  term. 

Action  by  Frank  Falk  against  Leonard  Beeckman,  for  the  contract  price  of 
work  done  by  plaintiff  for  defendant.  Plaintiff  appeals  from  judgment  dis- 
missing his  complaint. 

Argued  before  McAdam,  C.  J.  and  Eiiulich  and  McGown,  JJ. 
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Leosow  ^'Leo,  for  appellant.    /.  O.  87kMW,  for  respondent. 

Per  Curiam*  The  contraet  provides  that  the  work  to  be  done  was  to  be 
paid  for  every  two  weeks,  as  the  work  progressed.  The  action  was  to  recover 
#2,000,  the  contract  price.  Upon  the  proofs  the  plaintiff  may  not  have  been 
entitled  to  recover  this  sum;  but  it  does  not  follow,  where  the  contract  price 
was  pigra]>le  in  installineDts  every  two  weeks,  as  the  work  progressed,  that 
the  plaintiff  was  entitled  to  recover  nothing.  The  trial  judge  dismissed  the 
complaint,  but  the  printed  case  fails  to  show  the  ground  upon  whidh  the  dis- 
missal was  granted.  The  defects  in  the  plaintiff's  proofd  ought  to  have  been 
specifically  pointed  out,  that  the  plaintiff  might  have  supplied  the  deficiencies. 
J>evoe  V.  Brandt,  58  Barb.  498;  Newton  v.  Harris,  6  N.  Y.  345;  Binsse  v. 
Wood,  87  N.  Y.  526.  Upon  the  record,  as  it  stands,  the  Judgment  appealed 
from  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Db  Gbllskt  9.  POOLIS  t^  oL 

(City  Court  of  New  Torhj  Oeneral  Term.    November  !88, 1888.) 

"L   COITTRAOTS— CONTINUAWCB— NonCB  OF  TbRMINATION— CtTBTOM  OP  THEATBIU 

Defendants  engaged  plaintiif^B  services  as  star  of  the  ballet,  to  oontinue  during 
the  run  of  a  certain  play,  unless  terminated  by  two  weeks?  notice,— the  manner  of 
giving  which  was  not  provided  for,— and  to  be  nerformed  throughout  the  country. 
After  closing  at  New  York,  the  company,  Including  plaintiff,  went  on  a  tour,  under 
a  contract  between  defendants  and  a  third  person,  of  which  plaintiff  did  not  know, 
and  she  received  her  salary  for  a  month  afterwards.  HeUd,  that  notice  posted  on 
the  door  of  the  ereen-foom  of  the  theater  in  New  York,  according  to  an  alleged 
custom  of  defendants,  and  not  brought  to  plaintiff's  attention,  was  InsufELcieut  to 
terminate  the  contract,  and  defendants  remidned  Liable  for  her  salary. 
2.  Evidence— SEcoNnART—FAiLUBE  to  Produob  Tblboram. 

On  a  party's  failure  to  comply  with  a  notice  to  produce  a  telegram  testified  to 
have  been  sent  to  him,  seoondary  evidence  of  its  contents  is  admissible. 

Appeal  from  trial  term. 

In  this  action  by  Theodora  de  Gellert  against  John  F.  Poole  and  others,  on 
a  contract  for  plaintiff's  services  as  star  of  the  ballet,  plaintiff  had  a  verdict 
and  judgment,  and  defendants  appeal. 

Argued  before  McAdam,  C.  J.,  and  McGown  and  Pitshke,  JJ. 

A.  /.  Bittenhoqfer,  for  appellants.  Jeroleman  cfe  Arrowsmith,  for  respond- 
ent. 

Per  Cubiam.  The  defendants,  who  are  theatrical  managers,  by  contract 
dated  May  5,  1884,  employed  the  plaintiff  as  an  artist,  in  the  character  of  the 
star  of  the  ballet,  during  the  run  of  the  "Seven  Ravens. "  Services  under  the 
contract  were  to  commence  August  18, 1884,  and  were  to  be  continued  during 
the  run  of  the  play,  unless  sooner  terminated  by  the  notice  hereinafter  men- 
tioned. The  salary  was  to  be  i||125  per  week,  when  the  services  were  rendered 
in  the  city  of  New  York,  and  $150  when  rendered  outside  of  the  city,  together 
with  railroad  fares  and  transportation  of  her  baggage.  The  action  is  for  serv- 
icer from  December  8, 1884,  till  January  17, 1885,  aggregating  $900,  less  9184 
paid  on  account  thereof,  leaving  $766  due;  and  for  this  amount  the  jury  awarded 
the  plaintiff  a  verdict.  The  defendants  claimed  that  th^  season  terminated  at 
Niblo's  Garden,  November  8, 1884,  and  that  they  have  not  since  produced  the 
play,  and  are  not  responsible  to  the  plaintiff  for  services  rendered  after  that 
time.  The  contract  required  the  plaintiff  to  perform  services,  not  only  at 
Kiblo's  Garden,  New  York,  but  at  such  theaters,  opei*a  houses,  and  halls 
throughout  the  United  States  and  Canada  as  might  be  required.  After  clos- 
ing at  Niblo's,  on  the  8th  of  November,  1884,  the  dt*fendants*  company,  with 
thAir  scenery  and  wardrobe,  went  on  the  road,  November  16,  1884,  and  the* 
plaintiff  remained  with  the  company  until  January  17, 1885,  having  received' 
her  pay  in  fall  till  December  8, 1884,  a  month  after  the  play  closed  at  NlbloV 
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;and  $134  on  account  of  her  salaiy  thereiift^r.  The  companj  was  put  apon 
the  road,  ander  a  contract  made  by  the  defendants  with  one  Mendum;  but 
the  plaintiff  bad  no  knowledge  of  this  contract,  for  she  telegraphed  on  to  the 
^defendants  for  her  salary,  and  demanded  from  them  the  balance  due  her  upon 
her  return.  She  testified  tliat  she  asked  Mr.  Gilmore  if  be  or  Mr.  Poole  were 
j^oing  on  the  road  with  the  play,  and  that  Gilmore  said  he  never  went  on  the 
road,  but  sent  a  responsible' manager  with  the  oompany.  The  contract  pro- 
vides that  two  weeks*  notice  shall  be  given  of  the  opening  and  closing  of  the 
reason.  The  provision  is  in  these  words:  "It  is  further  argeed  between  the 
parties  hereto  that  said  parties  of  the  first  part  shall  have  the  lawful  right  to 
determine  when  the  season  mentioned  herein  shall  begin  and  terminate,  and, 
in  order  to  begin  or  close  said  seaaon,  said  parties  of  the  first  part  shall  give 
two  weeks'  notice  in  advance  of  such  commencement  or  termination,  and  should 
the  said  parties  of  the  first  part  give  such  two  weeks'  notice,  to  the  said  party 
•of  the  second  part,  of  the  termination  of  said  season,  then  such  notice,  after 
the  expiration  of  said  two  weeks,  shall  have  the  effect  of  dissolving  said  agree- 
ment, and  freeing  the  parties  hereto  from  the  obligations  contained  herein." 
The  question  to  be  determined  is  whether,  under  this  provision,  the  notice  re- 
<)uired  to  tern^inate  the  plaintiff^s  engagement  should  have  been  brought  home 
to  her,  or  whether  posting  it  on  the  door  of  the  green-room,  according  to  what 
the  defendants  call  their  custom,  was  sufficient,  without  being  called  to  the 
plaintiff's  attention.  We  think  the  notice  should  have  been  brought  home  to 
her,  in  some  form.  She  swears  that  she  never  saw  the  notice  posted  up,  and 
never  heard  of  it.  The  sufficiency  of  notice,  whenever  it  is  required,  must, 
dn  the  nature  of  things,  depend  much  upon  the  circumstances  of  each  case. 
Where  personal  notice  is  difficult  or  impossible,  the  law  is  sometimes  satisfied 
if  the  next  best  mode  of  communicating  it  is  adopted;  for  as  was  said  by  the 
court  of  appeals  in  Vatable  v.  Railroad  Co.,  96  N.  Y.  62:  '*  Where  a  contract 
requires  a  notice  to  be  given,  without  expressing  what  kind  of  notice,  then 
the  provision  as  to  notice  must  be  construed  like  any  other  provision  of  the 
contract,  so  as  to  effectuate  the  intention  of  the  parties. "  The  contract  is 
silent  as  to  the  mode  of  communicating  notice,  and  it  is  not  going  too  far  to 
hold  that  the  parties  contemplated  a  personal  notice,  such  as  is  usually  given 
by  an  employer  on  (discharging  an  employe.  In  Wachtd  v.  2Toah  Widoux^ 
60  How.  Fr.  424,  the  court  of  appeals  hold  that,  in  the  absence  of  any  agree- 
ment for  a  different  mode  of  service,  it  shquld  be  made  personally,  as  required 
by  common  law,  when  the  object  is  to  deprive  a  party  of  his  rights  or  prop- 
<erty.  The  notice  requii*ed  in  the  present  case  was  intended  to  terminate  the 
plaintiff's  rights  under  her  contract,  and  should  have  been  given  in  a  form 
that  brought  the  facts  to  her  attention.  We  think  the  word  "notice"  was 
oiot  used  in  a  special  or  limited  sense,  and  that  the  parties  intended  that  their 
<»)n tract  in  respect  thereto  should  be  interpreted  by  the  legal  force  of  the  lan- 
guage used,  rather  than  by  custom.  The  answer  alleges  that  notice  was  duly 
And  regularly  given,  which  inferentially  means  personal  notice.  Custom  is 
not  pleaded,  nor  are  the  legulatioua  of  the  defendants'  theater  pleaded,  nor  is 
Any  excuse  for  not  giving  personal  notice  stated.  Notifying  a  lady  of  con- 
fessed talent  that  she  is  discharged,  by  posting  the  fact  in  the  green-room, 
would  hardly  be  an  agreeable  form  of  notification  to  an  artist  of  ordinary  feel* 
ings,  nor  do  we  believe  that  the  plaintiff  ever  contemplated  that  such  a  form 
•of  notice  should  be  given  to  her  under  the  contract.  It  would  be  unreason- 
Able  to  expect  Qs^Tj  chorister  or  member  of  the  liallet  to  be  daily  scanning  the 
walls  of  the  green-room  for  notices  of  their  discharge*  when  the  more  agrefr* 
able  and  easy  method,  of  personal  communication  was  at  all  times  present 
The  plaintiff  was  a  member  of  the  defendants'  oompany,  undfsr  their  constant 
•command  and  direction,  and  personal  notice  was  so  eaay  of  oommunication 
that  we  are  satisfied  that  both  parties  contemplated  it.  Under  our  oonstrao- 
tion  of  the  contract,  the  notice,  not  having  been  brought  home  to  the  pUia- 
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tiif •  was  insafflcient  to  effect  her  discharge  from  employment  under  the  con* 
tract;  hence  there  is  no  error  in  the  charge  of  the  trial  Judge  of  which  the  de* 
fendants  can  legally  complain.  Trae»  the  plaintiff  knew  that  the  season  at 
Niblo's  closed  November  8,  1884;  bnt»  when  the  defendants'  company  went 
on  the  road,  she  had  the  right  to  assume  that  under  her  contract  she  wa» 
obliged  to  fdllow  it,  in  the  absence  of  the  two  weeks*  notice  to  the  contrary^ 
Even  if  the  plaintiff  had  seen  the  notice  the  defendants  claim  to  have  posted 
up,  she  might  well  have  entertained  and  acted  on  this  belief.  If  the  defend* 
ants  had  intended  to  substitute  Mendum  as  the  plaintiff's  future  pay-master, 
she  ought  to  have  been  informed  of  the  fact.  We  emphasize  this  feature  of 
the  case.  We  have  examined  all  the  exceptions  taken,  and  they  are  without 
merit. 

The  telegram  testified  about  at  folios  27  to  29  was  sent  to  the  defendants;, 
it  was  presumably  in  their  poasession;  and  they  ought  to  have  produced  it 
tinder  the  notice  requiring  its  production;  and,  not  having  produced  it,  sec- 
ondary evidence  of  its  contents  was  properly  received.  Upon  the  entire  case 
we  think  the  Judgment  ought  to  be  affirmed,  with  costs. 


Whitnicy  ©.  Baxx. 
(CUy  Cmirt  of  New  Yorkt  General  TemL    November  S8, 1888.) 

ITxw  Tbial— Nbwlt-Discxjvbbbd  Etidbnob— 'SOFFIGIXNOT. 

A  new  trial  will  not  be  granted  for  alleged  newly-discovered  evidence,  oonslstlncr 
of  transcripts  from  the  books,  and  the  testimony  of  the  book-keeper,  of  the  firm  <^ 
wbioh  the  applicant  was  a  member,  and  from  which  he  derives  title;  such  evidence 
having  been  producible  at  the  trial,  and  being  cumulative  and  impeaching,  and  no- 
tice 01  its  materiality  having  been  conveyed  by  the  answer. 

Appeal  from  special  term;  McAdam,  Chief  Justice. 

Action  by  Abijah  Whitney  against  Eva  8axe  for  the  possession  of  a  piano. 
The  trial  herein  was  had  before  Justice  Hyatt  and  a  jury,  on  the  12th  day  of 
May»  1887,  and  resulted  in  a  verdict  for  the  defendant,  the  action  being  in  re* 
plevin.  An  appeal  was  taken  therein  to  the  general  term  of  this  court,  and 
the  judgment  rendered  upon  the  trial  was  affirmed,  with  costs.  A  motion 
was  made  before  Chief  Justice  McAbah  for  a  new  trial,  on  the  ground  of 
newly-discovered  evidence;  and  an  order  was  made  by  the  chief  justice,  on 
May  15, 1888,  denying  said  motion,  witliout  costs*  An  appeal  was  taken  from 
said  order. 

Argued  before  Ehrlich,  McGown,  and  rirsHKB.  JJ. 

/•  Homer  Hildrethp  for  appellant.    Bli€te  G*  Levy^  for  respondent. 

Mc€k>WN,  J.  On  the  trial  herein,  before  Justice  Hyatt,  the  plaintifT 
claimed  ownership  of  a  piano,  and  that  the  defendant  obtained  possession 
thereof  under  a  contract  of  hiring  dated  November  17, 1888,  and  that  there 
bad  been  a  breach  of  contract,  working  a  forfeiture  thereof.  The  defendant 
claimed  in  her  answer  that  the  piano  in  question  had  been  sold  and  delivered 
to  her,  by  plaintiff's  assignors,  for  the  sum  of  $825,  the  alleged  purchase  price 
of  the  same;  that  defendant  had  paid  on  account  of  said  purchase  price  the 
sum  of  $2S5.  But,  after  the  sale  and  delivery  of  said  piano,  she  was  induced 
to  sign  a  certain  paper,  the  contents  of  which  she  did  not  know,  and  which 
was  not  read  or  explained  to  her;  but  that  she  was  told  that  the  same  was 
merely  a  receipt  that  she  had  received  the  piano  from  plaintiff's  assignors 
some  twd  months  before  she  signed  the  paper.  Upon  the  trial  thereof  one 
William  H.  Kennedy  was  called  as  a  witness  for  the  plaintiff,  who  testitied 
that  the  paper  referred  to  was  signed  in  his  presence  by  the  defendant  in 
November,  1888,  and  that  he  subscribed  his  name  as  a  witness  thereto.  It 
appeared  from  the  paper  referred  to,  introduced  upon  the  trial,  that  the  pa- 
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per.  allowed  to  have  been  ejgned  by  the  defendant  was  a  contract  for  the  Mr- 
iiig  of  the  piano  only.  The  defendant  teetified  that  she  had  purchased  the 
piano  for  a  stipulated  price,  and  that  she  had  signed  the  paper  upon  the  rep- 
Tt^sentatioo  made  by  pUiintifit's  agent  that  the  same  was  merely  a  receipt  for 
the  piano;  that  the  piano  had  been  delivered  to  her,  and  that  she.  had  had  poa- 
se»8ion  of  the  same  about  two  months  before  she  signed  the  paper.  Her  tes- 
timony on  this  point  was  corroborated  by  that  of  her  daughter,  Hortenae  Saxe, 
and  the  whole  evidence  as  to  the  time  of  the  execution  of  plalntiff^s  exhibit 
No.  1  was  passed  upon  by  the  jury.  The  newly-discovered  evidence  chumed 
by  plaintiff  is  in  part  documentary,  the  remainder  being  certain  evidence 
which  it  is  claimed  a  witness,  Frank  V.  WMtney,  would  testify  to.  The  rules 
governing  the  application  for  new  trials  upon  newly-discovered  evidence,  gen- 
erally stated,  are  that  the  new  evidence  has  come  to  tlie  knowledge  of  the  ap- 
.plicant  since  the  trial;  that  it  was  not  owing  to  the  want  of  due  diligence  that 
it  was  not  sooner  discovered;  that  it  is  not  cumulative;  and  that  it  is  of  such 
A  nature,  and  so  positive  and  convincing,  that  it  would  probably  produce  a 
different  verdict,  if  a  new  trial .  were  granted,  {SchtUtz  v.  HailrtMd  Co.^  4:1 
N.  y.  Super.  Ct.  285;  Broum  v.  Oaddis,  12  Wkly.  Dig.  212;)  and  that  a  mo- 
tion for  a  new  trial  will  not  be  granted  when  the  new  evidence  is  cumulative, 
or  tends  merely  to  contradict  or  impeach  witnesses  sworn  on  a  previous  truil, 
{Starin  v.  Kelly,  47  N.  Y.  Super.  Ct.  288.)  The  alleged  newly-discovered  doc- 
umentary evidence  is  transcripts  from  the.  books  of  plaintiff's  assignors,  Abi- 
jah  Whitney  and  W.  E.  Whitney,  in  their  possession  at  the  time  of  the  orig- 
inal trial,  and  could  have  been  produced  upon  such  trial.  The  proposed  new 
witness,  Frank  V.  Whitney,  was  in  the  employ  of  plaintiff^s  said  assignors 
as  a  book-keeper,  and  had  charge  of  the  books  of  plaintiff *s  assignors  in  No- 
vember and  December,  1883,  and  also  at  the  date  of  the  previous  trial:  and  the 
facts  within  his  knowledge  as  such  book-keeper  may  properly  be  deemed 
within  the  knowledge  of  his  employers.  Weston  v.  Railroad  Co.^  42  N.  Y. 
Super.  Ot.  157.  The  plaintiff  was  fully  informed  by  defendant's  answer  that 
evidence  would  be  offered  to  show,  or  tending  to  show,  that  the  paper  was 
not  signed  until  after  the  delivery  of  the  piano.  The  proposed  new  docu- 
mentary evidence  was  alt  in  the  possession  of  plaintiff  and  his  assignors  at  the 
date  of  the  trial,  was  accessible  to  plaintiff,  and  could  have  been  produced  by 
him,  and  the  witness  Frank  Y.  Whitney  could  also  have  been  produced  on 
the  trial.  The  proposed  newly-discovered  evidence  is  merely  cumulative,  and 
the  admission  would  have  a  tendency  to  contradict  the  testimony  of  the  de- 
fendant, and  of  her  daughter.  Hoi  tense  Saxe,  and  to  impeach  them.  It  was 
the  duty  of  the  plaintiff  to  produce,  upon  the  original  trial,  all  his  testimony. 
He  cannot  claim  a  surprise,  as  he  was  fully  informed  of  the  nature  of  defend- 
ant's defense  by  her  answer.  May  v.  8trati88,  8  Abb.  N.  C.  274.  The  court 
cannot  recognize  the  right  of  litigants  to  try  the  issues  raised  by  the  plead- 
ings in  sections.  Such  a  course  would  unnecessarily  encourage  lit^ation,  and 
entail  upon  the  court  a  constant  retrial  of  cases.  Where  a  plaintiff  has  been 
surprised  by  the  introduction  of  evidence  which  he  could  not  anticipate,  and 
which  he  could  not  meet  by  testimony  at  the  tiitie  of  the  trial,  not  within  his 
knowledge  or  which  he  eould  not  possibly  have  knowledge  of,  and  which  he 
could  not  at  the  time  of  the  trial  have  obtained,  then  in  such  case  a  new  trial 
would  be  proper.  The  alleged  newly-discovered  documentary  evidence  was 
contained  in  the  books  of  plaintiff's  assignors,  and  plaintiff  was  a  member  of 
their  firm,  and,  if  overlooked  by  lum  at  the  time  of  trial,  is  not  newly-discov- 
ered evidence.  .Burkitt  v.  Taylor^  18  Wkly.  Dig.  75.  If  upon  the  trial  the 
plaintiff  was  surprised  by  the  testimony  given  by  the  defendant  and  2i6r  daugh- 
ter, his  remedy  was  by  motion  then  made  to  postpcme,  which,  itfii  had  been 
considered  well  founded,  the  trial  justice  would  have  granted  b^^recting  tbs 
withdrawal  of  a  juror;  in  which  case  the  cause  would  have  game  off  without 
impairing  the  rights  of  either  party.    P$opU  v.  Common  Ba^Mt  8  Cow.  190. 
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Xo  such  application  was  made.    See,  also,  Bermteln  t.  Fleming,  1  Wkly. 
Dig.  401,  and  oases  cited.    The  order  appealed  from  must  be  affirmed,  with 

«06tS. 


Gessnsb  v.  Skith. 
(0tt|/  Court  of  New  York,  General  Term,   Noyember  28, 1888.) 

L   NseOtlABLB  iNSTRtnffBNTS— PROTBBT  ASTD  NOTIOS— EfFBOT  OF  GbRTIFICATB. 

Under  Ck>d6  Civil  Proo.  N.  Y.  %  928,  making  a  notary^s  oertifloate  of  protest  and 
notice  presuBiptiye  eyidence,  unless  the  party  against  whom  it  is  offered  serves 
with  his  pleading,  or  within  10  davs  after  issue  joined,  an  original  affidavit,  denying 
the  receipt  of  the  notice,  an  affidavit  annexed  to  the  answer  of  which  a  copy  is 
served  is  insufficient  to  exclude  the  certificate. 

-a.    SaMB— fiviSBNCB>-«PEB80NAI«  FbBSENTMBKT  BT  NoTART. 

A  notary's  certificate  of  protest  and  notice  is  of  no  effect  as  evidence,  when  it  ia 
shown  hj  the  testimony  of  the  notary  that  he  did  not  personally  present  tfie  note, 
nor  give  the  i^otice. 

2.   BaMB— PRBSENTSrENT  BT  NOTARY'S  CLBRK— HEARSAY  EviDBNCB. 

The  testimony  of  the  notary  that  he  gave  the  note  to  his  clerk,  who  afterwards 
reported  that  he  had  presented  it,  and  mailed  notice  of  non-payment,  is  hearsay  as 
to  whether  the  note  was  presented  or  notice  given. 

Appeal  from  trial  term. 

Action  by  Marguerite  Gessner  against  Mary  B.  Smith  on  promissory  note, 
tried  withoat  a  jury. 

Defendant,  at  her  husband's  request,  indorsed  his  note  in  suit  without  con- 
sideration; whereupQn  it  was  delivered  (in  defendant's  absence)  to  one  Love- 
joy,  who  passed  it  to  the  plaintiff.  When  due,  the  note  was  put  into  bank 
for  collection,  and  '^protestpd"  by  a  notary  for  non-payment;  who  testified  on 
the  trial,  being  called  by  defendant,  that  the  demand  of  payment  and  mailing 
of  notice  to  the  indorser  were  attended  to  wholly  by  his  derk,  as  the  latter 
reported  to  him.  The  notary  had  no  personal  knowledge  on  the  subject.  No 
evidence  by  or  from  said  clerk  was  offered.  The  answer  denied  the  due  "pro- 
test" of  said  note,  and  the  service  on  defendant  of  notice  of  non-payment. 
Only  a  copy  of  the  "aflSdavit"  prescribed  in  section  923,  Code  Civil  Proc,  was 
served  on  the  part  of  the  defendant  upon  the  plaintiff's  attorney,  and  the  lat- 
ter retained  the  same.  On  the  trial,  the  certificate  of  said  notary,  in  form  as 
required  by  such  section  928,  was  offered  by  the  plaintiff,  and  received  in  evi- 
dence. Other  facts  appear  in  the  opinion.  The  court  decided  the  Ciiuse  in 
the  plaintiff's  favor  on  the  ground  that,  as  the  notary  gave  testimony  that  he 
heard  from  his  clerk  that  he  presented  the  note  for  payment,  and  that  sneh 
-clerk  mailed  the  notice  of  non-payment,  this  must  be  accepted  as  true,  because 
said  notary  was  so  testifying  as  a  witness  called  by  the  defendant;  and  that 
Bhe  (defendant)  is  bound  by  it. 

Argued  before  Ehrlich,  McGown,  and  Pitshkb,  J  J. 

D,  MeMaharif  for  appellant    L.  S,  Quackenbuah^  for  respondent. 

FrrsHKE,  J.,  (after  stating  t?ie  facte.)  Both  parties  waived  atrial  by  jury. 
The  court  below  found  that  the  note  in  suit  (payable  to  the  maker's  own  or- 
der) was  indorsed  in  blank  by  the  defendant  before  its  delivery,  with  intent 
to  become  liable  thereon  to  subsequent  indoraers  as  indorse,  and  that  it  was 
transferred  before  maturity  and  for  value  to  this  plaintiff.  The  maker,  being 
also  payee,  was  necessarily  the  first  indorser  of  said  note.  Phelpe  v.  Vis- 
<iher^  50  N.  Y.  69.  The  court  further  found  that  the  presentment  of  the  note 
was  not  made  by  the  protesting  notary  personally,  and  that  the  mailing  of 
notice  of  demand  and  non-payment  was  also  not  done  by  the  notary  him- 
self. Annexed  to  the  original  answer,  defendant  made  and  verified  her  ''af- 
fidavit" that  she  had  not  received  notice  of  non-payment  of  the  note.  But 
only  a  copy  of  this  affidavit  was  served  on  the  pUiintiff's  attomeyt  and  not  Uie 
original  affidavit,  as  required  by  Code  Civil  Proc.  §  928. 
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The  onl J  issue  raised  was  whether  the  note  was  duly  presented  for  payments 
and  the  defendant  had  due  notice  thereof,  and  of  non-payment.  The  defend- 
ant, said  indorser,  testified  that  she  never,  in  fact,  received  any  notice  what- 
ever. The  service  of  a  mere  copy-affidavit,  as  aforesaid,  instead  of  the  origi- 
nal, is  not  a  compliance  with  such  section  923,  and  was  insufficient.  Tlie- 
justice  below,  therefore,  properly  admitted  the  notary's  certificate  of  demand 
and  non-payment,  and  of  the  service  of  notice  thereof  on  defendant  by  maiU 
as  presumptive  evidence  of  these  matters.  This  note  was  inland  paper.  The 
defendant's  indorsement  was  to  be  as  security  for  the  maker  to  get  him  creflit. 
J  affray  v.  Brovm,  74  N.  Y.  894;  CtmlUr  v.  Richmond,  59  K.  Y.  478.  This- 
purpose  must  be  distinctly  proven  by  evidence.  That  the  answer  herein,  how- 
ever, aduiitted.  Proof  of  due  demand  for  payment  and  of  notice  of  non-pay- 
ment is  also  necessary  to  charge  defendant  as  such  an  indorser.  Any  person 
(whether  a  notary  or  not)  having  a  note  or  bill  in  his  possession,  whether  it 
be  foreign  or  inland,  may  make  the  demand  of  payment,  and  receive  the 
amount  due,  and  also  give  notice  of  the  non-payment,  with  entirely  the  same 
effect  as  if  done  by  a  notary.  Cole  v.  Jesstip,  10  N.  Y.  100.  A  protest  on  in- 
land paper  is  not  requisite;  but  In  respect  to  foreign  paper,  dishonored  for  re- 
fusal of  acceptance  or  payment,  the  liability  of  the  drawer  or  indorsers  can 
only  be  preserved  by  a  "protest, "  as  well  as  notice,  {Bank  t.  Vamum,  49  S. 
Y.  275.)  notice  alone  being  required  in  the  case  of  inland  paper.  And,  even 
with  respect  to  foreign  paper,  evidence  is  admissible  of  a  "custom"  at  the 
place  to  present  the  same  by  the  clerks  of  notaries,  and  to  protest  such  paper 
upon  such  presentation,  (Id.  277,)  and  the  indorser  ^i\\  be  ther^y  bound. 
The  notice  to  the  indorser  of  "demand  and  non-payment"  may  now,  ordinarity, 
be  given  through  the  "post-office;"  and,  if  properly  made,  the  mailing  charges 
the  indorser,  although  he  does  not  receive  the  notice.  Bank  v.  Be  Grooi,  7 
Hun,  211;  Miller  v.  Hockley^  5  Johns.  875;  Price  v.  MeGoldrick,  2  Abb.  N. 
C.  70,  75;  Bank  v.  Lawrence,  1  Pet.  578,  (reviewing  the  subject.)  As  no- 
" protest"  of  the  inland  paper  herein  was  necessary,  and  though  demand  of 
payment  thereof  might  be  by  the  notary's  clerk,  and  presentation  by  said  clerk 
was,  hence,  sufficient  as  the  foundation  of  notice  to  the  indorser  of  the  non- 
payment, still,  where  the  notary's  certificate  thereon  made  is  upon  its  Urn- 
incomplete  or  contrary  to  the  statute,  or  is  shown  to  be  false,  it  is  incumbent 
on  the  holder  bringing  suit  against  such  indorser  to  prove  the  due  present- 
ment by  such  clerk  by  the  latter's  evidence,  in  addition  to  proof  of  due  serv- 
ice of  notice.  Hunt  v.  Maybee,  7  N.  Y.  269,  270,  which  authority  so  hekl, 
on  a  certificate  proven  untrue,  and  the  trial  showing  that  the  presentment 
was  not  personally  by  the  notary.  A  false  certificate  is  no  certificate.  Id. 
266.  The  certificate  (which  is  only  presumptive  evidence)  is  null  and  of  no- 
effect  when  it  appears,  by  the  direct  and  positive  testimony  of  the  notary  who 
issued  such  certificate,  that  he  did  not  in  person  present  the  note  for  payment, 
or  give  the  notice  to  the  indorser,  but  that  such  was  done  by  some  oneehw. 
Qawtry  v.  Doane,  51  N.  Y.  90.  The  certificate  herein  should  thereupon  have 
been  ignored,  as  being  no  evidence  to  be  considered  on  the  question  of  pre- 
sentment or  notice. 

There  was  no  other  proof.  There  should  have  been  evidence  either  from 
the  clerk  himself  of  due  presentation  and  mailing,  or,  in  case  he  was  deceased, 
from  the  usual  entries  by  said  clerk  made  in  the  notary's  register,  kept  by  tbe 
notary,  or  by  said  clerk  for  the  notary.  This  would  be  competent  common- 
law  evidence.  Id.  90,  91.  That  would  have  raised  a  dispute  of  facts  on  the 
point  of  notification  of  the  defendant,  indorser;  she  testifying  directly  she 
never  had  notice  of  non-payment.  Her  testimony  denying  receipt  of  noUee 
raises  the  legal  inference  that  none  was  given.  Arnold  v.  Railroad  Co.,  5* 
Duer,  211.  Apart  from  the  notary's  register,  the  clerk's  own  record  alao 
would  be  good  evidence  of  the  presentment  and  other  services  by  him,  con- 
cerning the  inland  paper  in  question  herein,  if  he  cannot  himself  state  the 
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facts.  It  is  unimportant  whether  the  entry  adduced  as  ph)of  was  made  in 
the  notary's  books,  or  in  the  private  memorundum  tx)ok  of  the  witness.  See 
CoU  V.  Jessup,  10  N.  Y.  96, 101.  The  mode  of  proof  by  means  of  such  a  "cer- 
tificate" is  in  derogation  of  the  common  law,  and  must,  tlterefore,  be  strictly 
correct.  If  not  so,  that  is  fatal  to  the  certificate.  Wamick  v.  Crane.  4 
Denio,  460,  461.  The  result  must  be  tlie  same,  where  it  is  entirely  vitiated 
by  the  testimony  of  its  "maker,"  proving  it  to  be  utterly  false.  The  certifi- 
cate having  thus  become  clearly  without  force  or  validity,  no  other  "proof" 
than  that  appeared.  The  notary  gave  the  note  to  his  clerk,  who  merely  re- 
ported to  him  that  such  clerk  had  attended  to  the  demanding  of  payment  and 
the  mailing  of  notice  of  protest.  Though  the  notary  so  testified  on  his  ex- 
amination as  a  witness  by  the  defendant,  it  did  not  bind  the  defendant  as  in- 
dorser;  for  it  was  not  any  evidence  of  anything  beyond  the  fact  that  said  wit- 
ness receiyed  a  "report"  from  the  clerk,  {Kobbins  v.  Richardsoii,  2  Bosw. 
248,)  but,  as  to  the  truth  of  such  report,  it  proves  nothing.  It  was  pure 
*' hearsay"  on  the  point  of  due  notice,  the  defendant  not  being  present. 
Lanergan  v.  People,  39  N.  Y.  41.  After  it  was  in,  it  was  no  "proof"  what- 
ever of  a  demand  by  any  one  or  of  notification  forwarded  to  defendant  by  any- 
body. The  case  below  presents  a  failure  of  proof.  Hearsay  evidence,  as 
herein,  had  no  value,  and  amounted  to  no  evidence  at  all,  on  the  facts  spoken 
about  in  the  communication  referred  to  by  the  witness  examined.  Harris  v. 
Ely,  Seld.  Notes,  37;  Paige  v.  Cagtoin,  7  Hill,  369;  Afoare  v.  WesUrvelt,  21 
N.  Y.  110.  As  there  is  no  other  support  to  the  decision  below  than  said 
hearsay  statements  from  such  notary's  clerk,  which  were  plainly  incompetent 
to  prove  the  matters  therein  mentioned,  the  judgment  for  plaintiff  cannot  be 
sustained.  The  judgment  appealed  from  must  therefore  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Ehblich  and  McGown,  J  J.,  concur. 


Sfeddino  0.  TowNSEND  et  ah 

(City  Court  ^  New  York,  Oenercd  Term.    November  28, 1888.) 

Salk — Action  por  Price— Countbr-Claim — Bbbaoh  of  Warrantt— Waivbb. 

A  counter-claim  for  breach  of  warranty  of  coal  is  not  waived  by  the  purchaser's 
retaining  and  using  the  coal  without  notice  to  the  seller,  and  acquiescence  by  hlm.> 

Appeal  from  trial  term. 

Action  on  note  by  Joseph  Spedding  against  Edwin  N.  Townsend  and  others. 
Defendants  appeal  from  judgment  for  plaintifP,  and  from  order  denying  mo- 
tion for  new  trial. 

Argued  before  Browne,  Ehrlioh,  and  Pitshke,  JJ. 

Oeo,  W.  McAdam,  for  appellants.     Charles  H.  Liacomb,  for  respondent. 

Browne,  J.  The  plaintiff's  counsel  requested  the  court  to  charge  the  jury 
as  follows:  *^That  if  the  defendants  retained  the  coal,  used  4t  in  their  busi« 
ness  without  notice  to  and  acquiescence  of  plaintifP,  they  cannot  maintain 
their  counter-claim,  and  plaintiff  is  entitled  to  recover  the  full  amount."  The 
court  charged  as  requested,  and  the  defendant  took  an  exception.  The  ac- 
tion was  on  a  note  made  by  the  defendants  to  the  plaintiff's  order.  The 
consideration  for  the  note  was  coal  sold  by  plaintiff  to  the  defendants.  The 
defendants  in  their  answer  allege  that*  when  they  purcluteed  the  coal  from 
the  plaintiff's  agents,  there  was  a  warranty  as  to  quality ;  that  payment  should 
not  be  made  until  they  had  an  opportunity  to  test  the  quality;  that  before 

>  That  a  purchaser  of  chattels  may  recover  or  recoup  damaees  for  breach  of  warranty, 
without  returning  or  offering  to  return  the  property,  see  Shupe  v.  Collender,  (Conn.) 
15  AtL  Rep.  405,  and  note;  Holloway  v.  Jacoby,  (Pa.)  Id.  487,  and  note. 

v.2N.Y.8.no.l8 — 42 
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such  test,  upon  plaintiff's  application,  and  upon  renewal  of  the  contract  of 
warranty,  the  note  was  given.  Evidence  was  offered  and  received  by  the 
court  in  support  of  this  issue  on  the  warranty;  and  the  learned  judge,  in  in- 
structing the  jury,  stated,  in  substance:  "That  if  they  believed  the  testimonj 
offered  in  support  of  the  representation  as  to  the  quality,  and  tliat  if  thpy  be- 
lieve that  it  was  not  of  the  quality  represented,  the  defense  was  established." 
The  effect  of  these  instructions  was  destroyed  by  compliance  with  the  re- 
quest stated  above.  If  there  was  a  warranty,  the  defendants  had  an  absolute 
rigltt  to  retain  and  use  the  coal,  and  offset  the  damages  sustained  by  reason 
of  breach  of  the  warranty  in  an  action  brought  to  recover  the  price.  Norton 
V.  DreufusH,  106  N.  Y.  90,  12  N.  E,  Rep.  428.  There  appeared  to  be  an  im- 
pression existing  upon  the  trial  that,  unless  the  defendants  expressed  their 
dissatisfaction  with  the  performance  of  the  contract  of  sale  by  a  return  of  the 
goods,  and  a  rescission  of  the  contract,  it  was  a  waiver  of  any  claim  for  dam- 
age, because  of  a  breach  of  the  warranty,  and  that  the  retention  and  use  of 
the  coal  without  notice  to  the  plaintiff  was  such  an  acceptance  as  would  snp- 
port  the  pro})Osition  above  stated.  This  would  be  a  defense  inconsistent  with 
the  defense  set  up,  i.  e„  that  a  warranty  survived  the  acceptance  of  goods. 
The  charge,  as  made  by  the  learned  justice,  left  no  alternative  to  the  jury. 
Under  it  there  could  be  but  one  result,  i,  «.,  a  verdict  for  the  plaintiff;  for 
the  reason  that  it  was  not  claimed  by  the  defendants  that  they  offered  to  re- 
turn the  coal,  or  notified  the  plaintiff  of  its  use,  or  that  the  plaintiff  acquiesced 
therein.  If  such  facts  were  proven,  they  would  tend  to  estal-lish  a  rescissou 
of  the  contract  of  sale.  As  above  stated,  it  would  be  inconsistent  with  the 
defense  set  up.  It  would  also  Imve  been  improper  to  receive  evidence  in  sup- 
port of  such  4)roposition,  if  offered.  That  the  instruction  did  have  an  ef- 
feet  upon  the  jury  is  evidenced  by  the  fact  that  one  of  the  jurors  inquired 
from  the  judge  whether  notice  to  the  agent  of  the  poor  quality  of  the  coal  was 
tantamount  to  notice  to  the  plaintiff.  The  judge,  in  reply,  stated  that  it 
would*  provided  the  person  notified  continued  to  be  the  agent  of  the  plaintiff. 
The  request,  as  charged,  seriously  affected  the  defendants'  rights,  and  the 
verdict  rendered  upon  the  submission  should  be  revei*aed.    The  judgment  and 

order  will  be  reversed,  a  new  trial  ordered,  with  costs  to  abide  event. 

• 

Ehrlich  and  Pitsfike,  JJ.,  concur. 


Bright  et  al,  o.  Dean. 
{CUy  Court  of  New  YorK  Oen&ial  Term*    November  28, 1S88,) 
Bal*— Action  for  Price— Installment  Dblivbbt— CountebtGlaim. 

A  counter-claini  for  breach  of  contract  to  deliver  goods  in  installments,  to  be 
paid  for  in  30  days  after  delivery,  cannot  be  maint-ained  by  a  defendant  who  made 
default  in  payment  of  the  goode  delivered. 

Appeal  from  trial  term;  D.  McAdam,  Chief  Justice. 
Action  for  price  of  coal  brought  by  Francis  D.  Bright  and  another  against 
"Walter  Dean.     Defendant  appeals  from  judgment  for  plaintiff. 
Argued  before  Eiirlicii,  McGown,  and  Pitshkk,  J  J. 
ticherick  d-  Puniiett,  for  respondent.    F*  C.  Cantine^  for  appellant. 

Ehrlich,  J.  The  only  question  presented  by  the  appesil  arises  upon  de- 
fendant's counter-claim,  and  plaintiffs'  reply  thereto.  Appellant  pleads  two 
contracts,  each  for  the  delivery  of  several  boat-loads  of  coal,  to  be  paid  for  in 
80  days  after  delivery ;  and  avers  non-delivery,  and  damages  by  rejisonof  a 
rise  in  the  price  of  coal.  The  making  of  the  contract  is  admitted',  partial  per- 
formance only  is  claimed,  and  a  rise  in  the  price  is  found  by  the  court.  But 
plaintiffs,  by  way  of  reply,  allege  that  the  contracts  provided  that  defendant 
should  pay  for  each  boat-load  in  30  days  from  delivery,  and  there  is  no  dia- 
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pute  that  appellant  did  not  comply  with  this  provision  of  the  contracts,  if  the 
same  formed  a  part  thereof. 

It  cannot  be  doubted,  upon  the  authorities  cited  by  the  learned  chief  justice 
belowy  and  upon  the  plainest  foundation  principles  of  the  law  of  contracts, 
that,  if  defendant  made  default  in  respect  of  the  payments  provided  in  his 
agreements,  his  counter-claim  must  fail.  Upon  this  single  question  of  fact 
the  evidence  appears  to  be  so  strong  in  respondent's  favor  that  a  contrary 
finding  could  be  sustained  with  ditficulty.  if  at  all.  The  criticism  of  the  lan- 
guage of  the  reply,  on  the  part  of  appellant's  counsel,  cannot  have  weiglit 
in  a  court  of  review.  In  the  first  place,  the  language  fairly  imports  that  de- 
liveries were  to  be  made  at  different  times;  but,  if  not;  the  evidence  to  that 
•effect  went  in  without  objection,  and  the  pleading  now  must  be  held  broad 
•enough  to  make  the  testimony  effectual.  The  judgment  should  be  affirmed, 
with  ccists. 

McGowN  and  Pitshke,  JJ.,  concur. 


Downey  v.  Inhan  &  I.  S.  S.  Co.,  Limited. 
(CUy  Court  of  New  York,  General  Teiin.    November  23, 1888.) 

OaBBIBRS  of  PABSENGERS—liOSS  OF  BAGOi-GB^NBGUaBNOR. 

Plaintiff  took  passage  in  defendant's  vessel  under  a  contract  exempting  defend- 
ant from  liability,  except  for  gross  neglect.  No  evidence  of  negligence  was  offered, 
except  the  fact  that  the  veBsel  was  burned  at  sea.  Held,  that  the  question  of  neg- 
ligence should  have  been  submitted  to  the  jury. 

Appeal  from  trial  term. 

Action  by  Thomas  Downey  against  the  Inman  &  International  Steam-Ship 
Company  for  d^^mages  for  loss  of  baggage.  Defendant  appeals  from  a  judg- 
ment for  plaintiff. 

Argued  before  Browne,  Ehblich,  and  Pitshke,  JJ. 

Louis  J,  Grantf  for  respondent.     Biddle  <&  Ward,  for  appellant. 

Ehklich,  J.  Plaintiff  sues  defendant  as  a  common  carrier,  alleging  a  loss 
Qt  baggage  through  defendant's  negligence.  Defendant  denied  the  charge  off 
negligence;  pleaded  and  proved  a  special  contract,  under  which  it  was  exempt 
from  liability,  except  for  gross  neglect,  and  tending  also  to  limit  the  damage 
claimed  to  the  sum  of  850.  No  proof  of  defendant's  negligence  was  offered 
beyond  the  fact  that  defendant's  vessel,  upon  which  plaintiff  took  passage, 
was  burned  at  sea.  The  court^denied  appellant's  motion  to  dismiss  for  want 
of  proof  of  negligence,  and  directed  a  verdict  for  plaintiff  for  S50  and  interest. 

The  controvei-ted  question  of  negligence  was  a  question  of  fact,  and  not  of 
law,  and  therefore  it  ought  to  have  been  submitted  to  the  jury.  This  is  true, 
although  the  precise drcumstanoes  attending  the  loss  are  not  in  dispute,  since 
different  inferences  as  to  negligence  might  be  drawn  therefrom.  The  jury 
might  have  found  from  the  facts  established  that  defendant  was  guilty  of 
gross  negligence,  bat  they  were  not  bound  to  do  so.  Cochran  v.  Dinsmore^ 
49  N.  Y.  253*  The  judgment  should  be  revei-sed,  and  a  new  trial  ordered; 
costs  to  abide  event. 

Bbowne  and  Pitshke,  JJ.,  concur. 


Matthews  c.  McGrath. 

{City  Court  of  New  York,  Oener(a  Term.    November  23, 188S.) 

Sajue— Action  tor  Fkjge— Whsn  Maustajovabui^Aoiibjiment  to  Pat  Cash  ob  Givb 

KOTE. 

Where  the  purchaser  of  ffoods  is  given  the  option  to  pay  in  80  days,  or  give  his 
four  months'  note,  and  he  fails  to  make  such  payment  or  give  the  note,  action  may 
be  brought  for  the  prioe  at  the  expiration  of  the  bO  days. 
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Appeal  from  trial  term ;  Pitshke,  Judge. 

This  action,  brought  by  Goorge  T.  Matthews  against  Thomas  McGrath, 
was  commenced  on  June  2,  18877  The  complaint  alleges,  in  substance,  that 
on  April  21,  1887,  plaintiff  sold  and  delivered,  and  that  defendant  purchased, 
certain  goods,  viz.,  teas,  of  the  value  of  $191.33,  which  defendant  promised 
to  pay;  that  by  the  terms  of  sale  defendant  promised  and  w^is  bound  to  pay 
and  settle  therefor  in  30  days,  viz.,  before  May  21,  1887;  and  that  defendant 
has  not  paid  for  same.  Defendant  in  his  answer  alleges,  upon  information 
and  belief,  that  said  goods  were  sold  upon  a  credit  of  more  than  30  days, 
which  credit  had  not  expired  when  this,  action  was  commencetl,  (Juno' 2, 
1887,)  denies  that  said  goods  were  of  the  value  alleged,  and,  for  a  second, 
separate,  and  distinct  defense,  sets  up  a  counter-claim  for  breach  of  contract, 
and  alleges  that  said  goods  were  of  an  inferior  quality,  and  not  as  warmnted. 
and  that  he  offered  to  return  the  same.  The  goods  were  sold  by  John  J. 
Kneeland,  a  salesman  of  the  plaintiff,  who  testified,  that  he  sold  the  goods 
in  question  about  April  21,  1887;  that  the  amount  was  S191.33;  and  that  he 
Icnew  that  they  were  delivered;  and  further  testified  as  follows:  "I  remem- 
ber the  conversation  I  had  with  Mr.  McGrath  on  the  day  that  I  sold  them. 
There  was  conversation  as  to  terms.  When  he  had  called  off  the  packages 
of  each  of  the  lots  that  he  bought,  1  put  them  down ;  and  then  I  was  put- 
ting on  the  terms,  ninety  days,  and  he  objected  to  that,  and  he  said  that  he 
could  buy,  buyers*  option,  three  per  cent.,  on  thirty  days,  or  four  months; 
and  I  said  *  Let  it  be  that  way;'  adding,  if  he  didn't  take  advantage  of  the 
discount,  that  we  would  want  a  note  when  the  thirty  days  was  out.  In  other 
words,  the  agreement  we  made  with  Mr.  McGrath  was  that  he  could  have 
those  goods  on  thirty  days,  three  off,  and  buyers'  option,  or  a  four-months 
note  if  he  didn't  take  advantage  of  the  discount;  if  he  didn't  take  advantage 
of  the  discount,  there  was  to  be  a  four-months  note."  "I  simply  told  Mr. 
McGrath  that  if  he  did  not  take  advantage  of  the  discount, — three  off,  thirty 
days, — that  we  wanted  his  note  at  four  months;  and  he  never  gave  it."  It 
was  conceded  by  defendant's  counsel  "that  the  only  defense  relied  on  is  the 
non-expiration  of  the  credit  given  on  the  sale."  The  plaintiff  testified  that  he 
called  upon  the  defendant  more  than  30  days  after  the  sale,  and  that  he  went 
there  for  the  purpose  of  getting  the  note;  that  he  did  not  give  it,  and  has  never 
got  it.  It  also  appears  that,  at  the  time  of  the  sale,  defendant  was  not  asked 
about  his  standing.  The  court  dismissed  the  complaint,  and  plaintiff  appeals. 

Argued  before  Browne,  Ehulich,  and  McGrOWN,  JJ. 

B.  C,  ChattDood.  for  appellant.    James  T.  Byrne,  for  respondent. 

MoGowN,  J.,  {after  Hating  t?ie  facts.)  It  being  conceded  that  the  onlj 
defense  relied  on  was  as  to  the  non-«xpiration  of  the  credit  given  on  the  sale, 
the  only  question  to  be  considered  is  whether  this  action  was  prematurelj 
brought;  if  so,  the  action  of  the  trial  justice  in  dismissing  the  complaint  was 
proper.  By  the  terms  of  sale,  as  testified  to,  and  which  testimony  is  uncon- 
tradicted, it  is  optional  with  the  defendant  to  have  the  goods  on  30  days, 
three  off;  but  that  if  he  did  not  pay  cash  for  the  goods  in  30  days,  with  the 
discount  off,  he  was  to  give  a  four-months'  note  in  settlement.  Not  having 
given  the  note,  and  plaintiff  having  waited  until  after  the  expiration  of  the  30 
days,  the  bill,  at  the  option  of  the  plaintiff,  became  due,  and  the  plaintiff  bad 
then  a  good  cause  of  action.  Defendant  promised  to  give  a  four-months  note. 
Not  having  done  so,  and  not  having  complied  with  his  agreement,  plain- 
tiff had  a  riglit  to  assume  that  the  credit  was  not  required.  I  think  that  the 
trial  justice  erred  in  dismissing  the  complaint;  that  defendant  should  have 
been  put  upon  his  defense;  and  that  the  whole  matter  should  have  been  sub* 
mitted  to  the  jury,  under  a  proper  charge  of  the  justice  as  to  the  legal  effect 
and  proper  construction  and  meaning  of  the  agreement  of  sale  of  the  goods  in 
question.     Without  considering  the  question  of  fraud,  or  other  questions 
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raised  upon  the  trial,  I  think  the  judgment  appealed  from  should  be  reversed* 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Browne  and  Eublich,  J  J.,  concur. 


PuRTON  V.  Watson. 
(CUy  Court  of  New  Tork^  Oeneral  Term,    November  23, 1888.) 

1.  Waste— Alteration  of  Premises— Waivbb— Evidence. 

In  an  action  against  a  lessee  for  waste  by  making  alterations  in  the  demised 
premises,  where  defendant  covenanted  to  make  no  alterations  without  prior  written 
permission,  evidence  that  the  alterations  were  approved,  and  rent  afterwards  paid, 
is  admissible  to  show  a  waiver  of  the  written  permission. 
8.  Same— Title  in  Plaintiff— Estoppel  to  Dent. 

The  lease  estopped  defendant  to  disprove  the  relation  of  landlord  and  tenant  be- 
tween the  parties,  whereby  title  in  plaintiff  was  inferred,  and  it  Is  immaterial  that 
the  complaint  did  not  aver  title  in  plaintiif. 
8.  Appeal— Review— Objections  not  Raised  Below— Jubisdictiom  of  Citt  Court- 
Waste. 

The  objection  that  the  city  court  of  New  York  could  not  try  an  action  for  waste 
tinder  the  Code  will  not  be  considered  on  appeal,  where  the  point  was  not  raised 
St  the  trial. 
4.  Same— Appealable  Orders— Allowance  of  Treble  Damaobs. 

An  order  giving  treble  the  damages  found  by  the  jury,  under  Code  Civil  Proc 
K.  Y.  i  1184,  cannot  be  reviewed,  unless  specified  in  the  notice  of  appeal,  as  pro- 
vided by  section  1801,  relating  to  the  review*  of  intermediate  orders. 

Appeal  from  trial  term. 

This  action,  by  Euphemia  C.  Purton  against  H.  0.  Watson,  is  prosecuted 
to  recover  damagep  for  the  defendant's  acts  destructively  injurious  to  the 
premises  by  him  held  as  a  tenant  of  the  plaintiff  under  a  sealed  lease  for 
years.  The  answer  admitted  the  making  of  "alterations"  by  defendant  in 
said  premises,  but  was  otherwise  a  general  denial.  Upon  this  issue,  on  sul)- 
stantially  uncontradicted  evidence,  the  jury  found  in  plaintiff's  favor;  the 
plaintiff's  testimony  proving  the  wrongs  complained  of  in  detail.  The  posi- 
tion of  the  defendant  and  the  evidence  offered  on  his  part  were  an  atteu)pt  to 
justify  his  acts,  and  their  consequences,  by  parol  consents  and  waiver  of  es- 
topi>el  on  respondent's  side;  as  also  to  show  benefits  conferred  on  the  prop- 
erty by  the  "alterations"  actually  made.  This  testimony  was  mostly  ex- 
cluded. The  premises  had  belonged  to  plaintiff's  father,  and  she  was  his  ex- 
ecutrix when  the  lease  was  executed.  The  complaint  did  not  avep  or  show 
whether  plaintiff  was  at  all  seized  of  the  premises,  or  possessed  thereof,  or 
whether  she  was  entitled  to  any  interest  in  the  inheritance.  The  building 
was  let  to  defendant  to  be  used  for  the  sale  of  bric-a-brac,  furniture,  and  art 
decorations:  and  the  defendant  claimed  that  the  alterations  proved  were  by 
him  made  for  properly  fitting  the  premises  for  his  use  as  a  place  of  sale  of 
bric-a-brac,  furniture  and  art  decorations.  No  pre-existing  written  license 
for  such  alterations  was  adduced  herein;  and  the  court  ruled,  throughout  the 
trial,  that  the  defendant  could  not  justify  his  wasteful  written  license,  and 
that  the  suit  was  an  action  for  waste.  After  the  verdict,  the  trial  judge 
trebled  it,  on  plaintiff's  application,  at  an  adjourned  trial  term.  Defendant's 
motion  to  set  aside  the  verdict  and  grant  a  new  trial  was  denied,  and  defend- 
jant  appealed. 

Argued  before  Neiikbas  and  Pitshke,  J  J. 

6feo.  M,  Forster,  for  appellant.    /.  Z>.  &  N,  B,  Keman,  for  respondent 

PiTSHKB,  J.,  (after  stating  the  facts,)  An  action  for  waste  is  a  proceed- 
ing ex  delicto^  and  lies  for  whatsoever  does  a  lasting  damage  to  the  freehold 
or  inheritance,  either  intrinsically  injurious  thereto  in  contemplation  of  law, 
or  shown  so  to  be  by  proofs  for  the  jury,  (McOreyor  v.  Biotviiy  10  N.  Y.  117,, 
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118;)  a  special  and  sufficient  license  in  writing,  to  commit  the  waste  done, 
being  requisite  to  avoid  such  action  of  waste,  and  its  consequences.  Id.  119; 
Code  Civil  Proc.  §  1651.  And  it  is  not  competent  for  the  defendant  to 
prove,  by  either  a  parol  agreement  or  the  evidence  of  witnesses,  that  the  waste 
resulted  in  a  benefit  to  the  premises.  McGregor  v.  Brot/m,  mpra,  117.  At 
common  law,  no  person  could  maintain  the  action  who  had  not  an  estiite  of  in- 
heritance in  him  at  the  time  when  the  waste  was  committed;  for  tlie  damages 
were  recoverable  for  the  injury  done  to  the  inheritance,  but  then  there  could 
be  no  intervening  estate  outstanding  if  the  suit  was  to  be  brought.  Robin- 
son V.  Wheeler,  25  N.  Y.  255,  256,  258.  But  our  statute  law  goes  further, 
and  authorizes  the  maintenance  of  an  action  of  waste,  by  one  seized  of  any  es- 
tate in  remainder  or  reversion,  notwithstanding  any  intervening  estate  for 
life  or  years;  and  it  may  be  prosecuted  against  any  tenant  for  lile  or  years, 
and  the  assigns  of  either,  and  also  against  co-tenants  and  guardians.  And 
such  interest  need  not  continue  to  exist  in  plaintiff  at  the  commencement  of 
tlie  action.  Id.  257,  259.  The  law  now,  therefore,  is  that  a  reversioner  or 
remainder-man,  whether  such  in  fee,  or  for  life  or  years,  may,  if  his  residu- 
ary interest  was  wasted,  bring  either  the  real  action  of  waste,  or  a  suit  for 
trespass  for  single  damages  alone.  Id.  259.  It  is  self-evident  that  in  either 
controversy  the  plaintiff,  to  recover,  must  appear  to  be  a  party  legally  inter- 
ested in  the  property  damaged.  See  Carris  v.  Ingalls,  12  Wend.  73.  The 
test  of  waste  is  the  disherison  of  him  in  remainder  or  reversion  as  aforesaid, 
regardless  of  the  amount  of  actual  injury  to  the  property  done.  Livingston 
v.  HeynoldSt  26  Wend.  122.  Tiie  plaintiff  must  be  one  seized  of  some  estate 
of  reversion  or  remainder.  Woodruff  y.  Cook,  47  Barb.  305,  309.  The  in- 
quiry, in  an  action  for  waste,  is  confined  solely  to  the  damage  done  to  the  in- 
heritance, entirely  irrespective  of  whether  the  property  by  the  alleged  waste 
was  to  become  more  valuable,  or  less.  Van  Dextsen  v.  Young,  29  N.  Y.  9, 
24,  28,  35;  Livingston  v.  Mott,  2  Wend.  605.  To  entitle  the  plaintiff  to  a 
trebling  of  the  damages  founcUthe  complaint  must  wholly  be  based  upon  the 
statute.  Benton  v.  Dale,  1  Cow.  160.  Although,  under  the  Code,  the  former 
technical  action  of  waste  is  abolished,  {Harder  v.  Harder,  26  Barb.  409,)  the 
general  provisions  of  the  Revised  Statutes,  regarding  such  former  suit  of 
waste,  remain  in  force,  and  apply  to  an  action  in  the  nature  of  waste  brought 
under  the  Procedure  Code,  {8t  John  v.  Pierce,  22  Barb.  362,  867;  Lang  v. 
Wilbraham,  2  Duer,  171.)  If  the  present  plaintiff  were,  in  fact.  Interested 
in  the  house  and  lot  let  to  defendant,  the  latter,  as  tenant,  would  be  neces- 
sarily liable  to  a  suit  for  waste  in  making  extensive  alterations,  as  herein 
shown,  detrimental  to  the  inheritance,  though  done  under  a  power  to  make 
alterations  not  to  be  injurious  to  the  premises.  Agate  v.  Lowenbein,  57  N. 
Y.  604,  607-610,  collating  the  authorities  on  subject  of  waste.  Whether 
the  defendant *s  acts  caused  injurious  waste,  in  their  effect  upon  the  prop- 
erty, or  were  reasonably  required  for  the  enjoyment  of  the  premises  cis  the 
same  were  let,  is  not  a  question  of  law  for  the  court,  but  entirely  a  mat- 
ter of  fact  to  be  left  to  the  jury.  There  are  two  kinds  of  actionable  waste, 
namely,  either  "negligent  waste."  or  "wanton  and  malicious  waste."  The 
action  for  either  kind  Is  maintainable  at  once  after  its  commission,  and  the 
theory  of  the  action  is  to  compel  the  wrong-doer  to  make  satisfaction,  equiva- 
lent to  a  restoration  of  the  premises  to  their  previous  condition.  Agate  y, 
Lowenbein,  supra,  612,  613.  The  inquiry  is  as  to  the  injury  to  the  rever- 
sion ;  and  good  faith  on  the  tenant^s  part  is  no  defense  where  the  act,  on 
general  principles  of  law,  amounted  (as  herein)  to  waste.  Id.  614;  Robin- 
son V.  Kime,  70  K.  Y.  147,  151.  A  tenant  has  no  right  to  exercise  any  act 
of  ownership.  He  has  merely  the  right  of  user,  except  as  modified  by  special 
written  agreement  between  him  and  the  reveraioner.  10  Bac.  Abr.  434; 
Agate  v.  Lotoenbein,  supra,  614,  615;  London  v.  Grejpne,  Cro.  Jac.  Itf2; 
Samuel  r.  Johnson,  1  Dyer,  65;  Cole  v.  Green,  1  Lev.  309. 
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The  court  below  substantially  held  herein  that  this  cause  was,  upon  the 
pleadings,  for  destroying  inner  partitions,  and  other  affirmative  acts  of  waste, 
beyond  the  license  given  in  the  le>ise  in  evidence,  and  not  for  a  breach  of  the 
covenants  of  said  lease  to  surrender  the  premises  in  the  condition  prescribed. 
The  suit  was  all  through  tried  as  the  technical  cue  of  waste,  and  not  as  merely 
an  action  of  trespass,  of  which  latter  (as  a  cause  requiring  only  a  judgment 
for  money)  this  court  would  have  full  jurisdiction,  although  incidentally  the 
case  involves  a  trial  of  the  title  to  i*eal  estate.  McCrea  v.  Jacobs^  19  Abb.  N. 
C.  188,  189.  Damages  in  trespass  are,  however,  not  recoverable  by  the  pres- 
ent plaintiff,  if  only  a  naked  lessor  for  another  under  the  sealed  lease  herein, 
on  which  she  alone  could  maintain  any  action,  {Schaefer  v.  Henkel,  lb  N.  Y. 
378,)  without  some  proof  of  title  in  her  at  the  alleged  wrong-doing  by  defend- 
ant, she  being  then  out  of  actual  possesion,  {Qardnef  v.  Heart,  I  N,  Y.  528. 
529;  Stocktvell  v.  Plielpa,  34  N.  Y.  366;  Edwards  v.  IToyes,  65  N.  Y.  125, 
126;  Tobias  v.  Cohn,  36  N.  Y.  364;)  and  in  trespass,  the  complaint  must(b€« 
sides  stating  her  title  or  alleging  plaintifP^s  actual  possession)  also  aver  how 
the  plaintiff's  interest  in  the  property  was  damaged,  restricting  tlie  claim  as 
lessor  to  that  maintainable  as  reversioner.  Rowland  v.  Fuller,  How.  App. 
636, 637.  Unless  directly  or  presumptively  interested  in  or  actually  possessed 
of  the  premises  in  question,  this  plaintiff  could  not  insist  that  she  sustained 
a  damage  recoverable  by  an  action  of  trespass,  any  more  than  by  a  suit  of 
waste.  An  averment  of  injury  to  the  property  generally  is  not  enotigh.  Id. 
Upon  this  point  there  was  a  failure  of  direct  proof  on  the  trial.  The  old  writ 
of  waste  was  a  real  action;  and  in  the  action  under  our  Code,  brought  (as 
herein)  by  any  other  individual  than  a  joint  tenant  or  tenant  in  common  the 
judgment,  if  the  injury  to  the  estate  in  reversion  was  intentional,  or  such  in- 
jury equals  the  value  of  the  tenant's  unexpired  term,  must  be  that  the  plain- 
tiff recover  the  place  wastf  d,  by  way  of  forfeiture,  besides  treble  the  damages 
found  by  the  jury,  {Robinson  v.  Kinne^  1  N.  Y.  Sup.  Ct.  60;  2  Kev.  St.  335, 
(346,)  ^  10;  Code  Civil  Proc.  §  1655;)  and,  where  the  suit  for  waste  is  insti- 
tuted by  a  joint  tenant  or  tenant  in  common,  the  court,  properly  having  the 
case,  may  award  immediate  partition  of  the  property,  (2  Hev.  St.  335,  (346,) 
§  11;  Code  Civil  Proc.  §  1656.)  But  this  court  could  neither  decree  forfeit- 
ure nor  partition ;  and  hence  title  1,  c.  14,  Code  Civil  Proc.,  must  be  deemed 
to  be  inapplicable  to  the  city  court  of  New  York ;  and  the  suit  of  waste  under 
sections  1651-1659  continues  (like  the  old  writ  of  waste)  a  real  action,  not  in- 
tended for  prosecution  in  this  court.  '  Where  the  proceeding  is  brought  by  a 
lessor,  a  valuation  of  the  tenant's  estate  is  usually  necessary  to  determine 
whether  a  j udgment  of  f orf eitu re  is  appropriate  under  sectioh  1655.  See  Kidd 
T.  Dennison,  6  Barb.  9,  18;  Harder  v.  Harder,  26  Barb.  409;  Canis  v.  In- 
galls,  12  Wend.  70,  73. 

A  lessor's  suit  for  waste,  ordinarily  involving  a  valuation  and  special  judg- 
ment, as  aforesaid,  is,  therefore,  at  its  commencement,  not  an  action  wherein 
the  complaint  asks  judgment  for  a  sum  of  money  only,  or  one  to  Recover  a 
ehattel  or  chattels,  or  to  foreclose  a  lien,  nor  is  it  to  take  a  confession  of  judg- 
ment; which  several  cases  embrace  the  whole  jurisdiction  of  this  court  as  r&« 
gards  subject-matter.  This  want  of  jurisdiction  of  a  case  of  waste  under  the 
Code  is  alike,  whether  the  matter  is  malicious  or  mere  negligent  waste.  For* 
feiture  or  partition  is  incidental  to  either  kind  of  waste.  The  "action  for  waste" 
in  the  Civil  Procedure  Code  is  separately  classed,  among  actions  relating  to 
real  propeily,  in  title  1  of  chapter  14.  Under  this  title,  a  notice  of  lis  pendens 
ean  be  filed  in  waste,  againstthe  plaintiff's  lessee,  (section  1670,)  so  as  to  bind 
the  latter's  transferees;  and  the  judgment  in  waste,  if  an  award  of  a  forfeit- 
ure or  a  partition  has  been  obtained  in  the  case,  must  specially  direct  the  de- 
livery of  possession  of  the  pro^ierty  to  the  person  entitled  thereto,  (section 
1675;  and  see  section  1681.)  In  considering  the  nature  of  this  Code  action 
for  waste  t>etween  lessor  and  lessee,  as  a  real  action  in  rsm,  the  fact  that  the 
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lessee's  term  expired  before  the  action  Is  of  no  weight.  It  required  in  section 
263»  subd.  1,  CcMde  Civil  Proc.,  the  express  words  "for  waste**  to  confer  on 
the  superior  city  courts  jurisdiction  in  a  case  in  the  nature  of  waste;  and 
hence,  in  tlie  absence  of  any  such  express  language  in  said  Code  with  respect 
to  this  court,  its  jurisdiction  in  the  "action  for  waste"  under  said  Code  can- 
not be  made  out  by  mere  implication.  Prior  to  such  Code,  this  court  had  no 
jurisdiction  of  a  cause  in  substance  the  former  action  of  waste.  So  held  in 
Snyder  v.  Beyer,  3  E.  D.  Smith,  235.  And  legislation  was  requisite,  since 
said  decision,  to  confer  such  jurisdiction  on  the  city  court;  but  none  has  been 
statutorily  given  since  then.  This  court  is  by  the  Code  a  court  of  record,  bat 
it  is  sucli  only  for  the  purpose  of  fully  exercising  its  powers,  solely  statatory. 
Huff  V.  Knapp,  5  N.  Y.  69.  It  being  a  court  of  special  and  limited  juris- 
diction, its  authority  over  the  subject-matter  is  not  assumed,  until  clearly 
made  out  and  apparent.  Ford  v.  Babcock,  1  Denio,  158, 159;  People  v.  Brad- 
ner,  107  N.  Y.  5,  13  N.  E.  Hep.  87;  Bank  v.  Judson,  8  N.  Y.  260;  Freei  v. 
Ford.  6  N.  Y.  178.  approved  in  107  N.  Y.  8,  13  N.  E.  Rep.  89.  But,  tiU  the 
contrary  is  shown,  all  courts  are  presumed  to  have  acted  within  its  particular 
jurisdiction,  and  prima  facie  ^cording  to  law,  (Hart  v.  Seixas^  21  Wend. 
48;)  so  that,  where  the  statute  requires  express  notice  to  parties  defendant, 
yet  (except  the  contrary  is  proved)  it  will  be  assumed  that  all  persons  con- 
cerned had  due  notice,  {Brototi  v.  Wood,  17  Mass.  72.)  This  rule  applies  also 
to  inferior  tribunals  and  magistrates  that  due  service  of  the  propter  process 
will  be  presumed.  Hart  v.  Seixas,  21  Wend.  51.  The  court  below  eould  not 
treat  this  cause  as  one  for  waste,  if  objected  to  on  that  ground,  that  such 
would  affect  realty  interest  of  plaintiff,  injured  by  or  through  defendant;  and 
if  the  action,  as  triable,  was  not  one  of  waste,  the  justice  below  properly  ruled 
that  a  previous  written  license,  as  prescribed  in  said  section  1651,  would  alone 
excuse  the  defendant's  alterations,  bad  the  question  been  duly  raised  on  the 
trial.  Considering  this  action  simply  as  a  suit  for  trespass  on  the  case  oon- 
tntry  to  the  letting,  the  landlord's  knowledge  of  the  alterations  and  continued 
collection  of  rent  for  the  altered  premises  might  be  regarded  as  a  waiver 
against  such  landlord,  and  acceptance  by  her  of  the  changes,  {JStnith  v.  Hector, 
107  N.  Y.  611,  619,  620.  14  N.  E.  Hep.  825,)  and  the  conduct  of  the  parties 
(if  such  as  letters  approving  of  the  alterations,  in  connection  with  the  fact  uf 
subsequent  rent  being  paid)  might  therefore  be  shown,  as  a  parol  waiver  of 
a  prior  written  permission  prescribed  before  alterations  could  be  lawfully  done, 
(Long  V.  Stafford,  103  N.  Y.  283,  8  N.  E.  Rep.  522.)  Evidence  on  these  mat- 
ters should  have  been  admitted,  if  properly  brought  to  the  attention  of  the 
judge.  The  landlord's  remedies  ex  delicto  were  waived  by  the  continued  tak- 
ing of  the  rent,  if  cognizant  of  the  state  of  affairs;  and  they  are  entirely  gone 
then, — the  acceptance  of  rent,  with  knowledge,  working  a  reaffirmanoe  or 
reissuance  of  the  lease,  (Camp  v.  Fulver,  5  Barb.  91,  97;  Conger  v.  Duryee, 
90  K.  Y.  598-601;)  for  a  condition  once  thus  (directly  or  impliedly)  waived 
is  dispensed  with  forever,  (Murray  v.  Harway,  56  N.  Y.  337.^  Proof  ac- 
cordingly, if  properly  adduced  and  allowed  below,  would  so  far  nave  been  a 
good  defense  herein. 

The  plaintiff's  lease  to  defendant  being  under  seal,  only  Mrs.  Purton  could 
sue  on  it;  and  any  evidence  to  disprove  the  relation  of  landlord  and  tenant 
between  plaintiff  and  defendant,  and  its  inferring  in  Mrs.  Purton  title,  would 
be  incompetent  on  the  defendant's  part.  Scha^er  v.  HenkeU  75  N.  Y.  378. 
But  for  this  direct  estoppel  by  deed,  so  created  solemnly  between  the  parties 
to  tills  suit  by  viitue  of  their  said  sealed  document,  barring  all  denial  by  de- 
fendant of  the  plaintiff's  title  in  and  to  said  premises  as  defendant's  landlord, 
the  foregoing  reasons,  hereinabove  expressed,  would  seem  to  require  a  re- 
versal of  the  judgment  and  orders  appealed  from  herein.  Elletoorth  v.  Fnt- 
nam,  16  Barb.  568;  Hutchine  v.  Smith,  63  Barb.  251.  It  must  be  here  added 
that,  if  there  was  any  error  committed  herein  on  the  trial,  in  the  manner  of 
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proving  the  damages,  the  appellant  has  waived  the  right  to  raise  the  qaestlon 
by  his  omission  to  object  when  the  evidence  was  introduced;  for,  if  then  ap- 
prised of  any  objectionable  feature  thereof  by  an  objection  from  appellant,  the 
xespondent  could  have  supplied  or  obviated  the  defect.  This  is  a  familiar 
rule.  It  was  eminently  proper  for  the  court  to  fully  instruct  the  jury  as  to 
what  alterations  of  the  demised  premises  constituted,  legally  speaking,  acts  of 
"waste,  treating  the  suit  as  based  on  violated  covenants  against  waste.  As  the 
lease  in  evidence  created  between  plaintiff  and  defendant  the  undeniable  rela- 
tion of  landlord  and  tenant,  with  a  landlord*s  title  thereby  implied  in  the^ 
plaintiff-lessor,  no  proof  of  title  in  her  was  requisite  to  be  made  herein  under 
ttiese  circumstances,  and  the  complaint  should  be  deemed  conformed  to  the 
evidence  on  this  subject,  also  including  the  legal  inferences  on  the  contention 
.that  tiie  complaint  has  no  averment  of  title  in  plaintiff  to  the  demised  prem- 
ises, as  the  existence  of  such  title  cannot  be  negatived  by  this  defendant- 
lessee,  no  matter  what  the  truth  is;  and  accordingly  title  in  the  plaintiff  was 
«nutually  assumed  at  the  trial  herein,  and  no  question  whatever  was  there 
raised  as  regards  any  failure  to  either  allege  or  prove  title  in  plaintiff,  and 
the  latter  fact  must  be  taken  as  mutually  conceded.  In  that  aspect,  i.  e.,  that 
the  complaint  should  be  considered  conformed  to  the  adduced  evidence  show- 
ing implied  title  in  plaintiff  as  lessor.  Pope  v.  Manvfacturing  Co.,  107  N.  Y. 
65, 13  N.  E.  Bep.  592,  is  not  an  authority  applicable  to  this  case.  The  motion 
for  a  nonsuit  was,  besides,  not  sufficiently  specific  to  raise  this  point. 

As  regards  the  appellant's  position  now,  on  the  appeal,  that  the  court  below 
could  not  try  this  cause  as  a  suit  under  the  Code  for  waste,  it  suffices  to  say 
that  the  point  was  not  in  any  way  raised  on  the  trial,  and  the  appellant  is 
now,  therefore,  concluded  on  that  point.  Had  he  called  attention  to  such  a 
question,  the  point  could  have  been  duly  ruled  on  and  remedied  by  continu- 
ing the  cause  as  one  merely  for  unlawful  ti^espass,  and  the  trial  then  in  that 
way  would  have  decided  the  whole  controversy  between  the  plaintiff  and  de- 
fendant, and  disposed  of  it,  treating  the  complaint  as  conformed  to  the  ad- 
mission of  lessor's  title  to  the  premises  by  the  lease  itself  as  executed.  The 
i&ppellant  has  properly  had  his  day  in  court.  No  evidence,  appropriately  ad- 
4lQced,  was  rejected,  and  the  exceptions  to  testimony  admitted  are  without 
force.  It  follows  that  the  judgment  and  the  order  denying  new  trial  should 
ibe  affirmed,  with  costs. 

The  order  increasing  the  verdict  was  not  appealable,  except  upon  the  ap- 
peal from  said  judgment.  It  is  not  in  itself  appealable  being  a  trial  term 
order,  but  can  only  be  reviewed  by  beins  specified  in  the  notice  of  appeal 
from  the  judgment.  Code  Civil  Proc.  gg  1301-1316;  Caineronv.  Insurance 
*Co.,  13  Jones  &  S.  628;  Uline  v.  Railroad  Co,,  79  N.  Y.  175.  The  notice  of 
appeal  from  the  judgment  herein  does  not  specify  or  refer  to  said  order  in- 
4;reasing  the  verdict.  It  is  hence  not  before  us  for  consideration.  The  ap- 
peal tiiken  from  the  said  order,  increasing  the  verdict  herein,  under  Code,  §§ 
11^,  1651, 1655,  must  therefore  be  dismissed,  with  costs  of  that  appeaL 

Nehkbas,  J.,  concurred. 


Willett's  Estate. 
(Surrogate^8  Court,  New  York  County,    June  14, 1888.) 

TRUSTS — CONTBSTIKO  TRUSTEES*  ACCOUNTS — CO8T8. 

A8  regards  the  charging  of  costs  against  objectors  to  a  trustee's  account,  the  test 
is,  would  any  reasonable  man  have  contested  the  account  under  the  circumstances  I 
Same— Allowance  vor  Trustees'  Time— Form  of  Bill  of  Costs. 

The  entire  charge  in  the  trustees'  bill  of  costs,  for  days  consumed  before  the  sur> 
rogate,  and  before  the  referee,  should  be  included  in  one  sum ;  being  stated  as  un- 
der Code  Civil  Proc.  N.  Y.  §  2562,  which  provides  that  a  testamentary  trustee  may 
be  aUowed  such  additional  sum  as  the  surrogate  deems  reasonable  for  counsel  fees, 
ate. 
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8.  Sahb— -Etii>bncs— Cbrtivicatb  of  Kbfbbbb. 

Tbe  ref eree^s  certificate  as  to  the  number  of  days  occupied  on  the  trial  before  him 
must  be  taken  as  conclusive. 
i.  Same— APFOBTioNitBNT  of  Commissions. 

Commiseions  to  oo-trustees  will  be  apportioned  according  to  the  valtte  of  th» 
actual  service  rendered  by  either  to  the  trust. 
6u  Bame — ^When  Double  Commissions  will  be  Allowed. 

A  trustee  is  entitled  to  double  commissions  on  a  certain  amount  of  the  tmst  fund 
which  he,  as  executor,  turned  over  to  himself  as  trustee,  but  not  on  the  full  amount. 
(J.  Same— Reference— Time  to  Prepare  for. 

Forty -nine  days  spent  in  preparation  for  the  hearing  of  a  reference,  which  occu- 
pied but  14  days,  besides  the  number  of  days  occupied  in  preparing  the  accounts  to 
be  settled,  will  not  be  allowed  for,  in  the  absence  of  proof  that  such  time  was  neces- 
sary. 

7.  Reference— Fees  of  Referee. 

In  the  absence  of  any  stipulation  or  consent  filed,  the  referee's  fees  must  be  lim- 
ited to  the  statutory  allowance,  which  is  $6  per  day. 

8.  Same— Traveling  Expenses. 

There  is  no  provision  of  law  authorizing  a  charge  for  the  expenses  of  a  referee  Sir 
traveling  from  one  state  to  another  to  attend  the  reference. 

Accounting  of  trustees  under  the  will  of  Margaret  Willeit  deceased.  Code 
Civil  Proc.  N.  Y.  §  2562,  provides  that,  in  addition  to  the  sum  speeifit^d  in 
the  preceding  sections,  an  allowance  may  be  made  to  a  testamentary  trustee, 
etc.,  of  such  sum  as  the  surrogate  deems  reasonable,  for  his  counsel  fees*  etc- 

Wm,  C.  Reddy,  for  trustees.     Edmund  Z>.  Hennessy,  for  objectors. 

Ransom,  S.  The  parties  to  this  proceeding  are  Edward  M.  Willett  and 
Richard  A.  Brown,  trustees;  William  M.  Willett,  Sr.,  cestui  que  trust;  and 
Edward  Willett  and  Cornelius  C.  Willett,  remainder-men,  under  the  trust 
created  in  the  will  of  above  deceased.  William  M.  Willett,  tlie  cestui  qus 
trusU  is  the  administrator  of  William  M.  Willett,  Jr.,  the  deceased  former 
trustee,  and  is  also  guardian  of  two  children  of  his  deceased  daughter.  These 
children  are  entitled  to  one-third  of  the  residue  of  the  trust.  The  proceeding 
herein  was  begun  by  the  petition  of  Edward  Willett  for  a  compulsory  account- 
ing in  October,  1886.  An  order  that  the  trustees  account  was  made  in  Octo- 
ber, 1886,  and  their  account  was  thereafter  filed,  and  objections  filed  thereto 
by  Edward  and  Cornelius  C.  Willett,  and  an  order  of  reference  made  Januaiy 
2*  1887.  On  the  coining  in  of  the  referee's  report,  which  substantially  dis- 
allowed the  objections,  exceptions  were  filed  thereto,  and  the  proceeding  was 
sent  back  to  the  referee  to  take  further  proof,  which  was  done.  The  report 
of  the*rei'eree  was  confirmed,  and  all  the  exceptions  thereto  overruled.  This 
report  substantially  sustained  the  trustees.  A  proposed  decree  is  now  sub- 
mitted by  the  trustees,  and  bills  of  costs  presented  therewith  of  the  trustees, 
of  Cornelius  C.  Willett  and  Edwiird  AVillett,  objectors.  The  trustees  seek  to 
impose  the  entire  costs  of  the  proceeding  upon  tbe  objectors.  Certain  amend- 
ments to  the  decree  are  proposed  by  the  objectors,  which  include  some  minor 
changes,  evidently  caused  by  cleric^U  errors,  and,  further^  the  changing  of 
the  provision  in  regard  to  trustees'  commissions. 

1  will  first  take  up  the  question  of  costs.  Upon  a  consideration  of  the 
referee's  report,  it  was  not  my  intention  to  consider  his  suggestion  as  to  who 
should  bear  the  costs  of  the  proceeding,  but  to  leave  that  question  open  until 
the  settlement  of  the  decree.  I  have  no  doubt  but  that  this  proceeding  was 
instituted  in  good  faith.  From  1870  to  1876  there  had  been  no  accounting  of 
the  proceedings  of  the  trustees  had,  and  in  1876  an  accounting  was  had  in  the 
supreme  ceurt,  to  which  these  objectors  were  not  parties.  From  1870  to  1886 
SIX  trustees  were  associated  with  Edward  M.  Willett,  who  was  a  trustee  from 
the  commencement  of  the  trust, — a  great  part  of  the  time  sole  trustee.  The 
affairs  of  the  trust,  as  shown  by  the  facts  brought  out  on  the  two  references,, 
were,  to  say  the  least,  in  a  somewhat  muddled  condition;  and  the  fact  that 
the  objectors  were  in  the  main  unsuccessful  would  not  alone  induce  me  to 
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charge  them  with  the  expense  of  this  contest.  A  tair  test  seems  to  be,  would 
WLUj  roHSonable  man  have  contested,  under  the  circumstances?  I  think  he 
would;  hence  the  application  to  charge  the  costs  on  the  objectors  should  be 
and  is  denied.  Neither  can  the  application  to  charge  them  on  the  trustees  be 
granted. 

The  trustees  submit  a  bill  of  costs  and  disbursements  aggregating  $1 ,920.94. 
I  will  take  up  the  items  sepai^ately.  The  $70  for  contest  under  section  2561, 
Code  Civil  Proc.,  is  allowed.  The  next  item  is  $130,  for  15  days,  occupied 
on  the  trial  before  the  surrogate,  less  2.  There  is  a  wide  discrepancy  between 
the  statement  of  the  trustees  and  that  of  the  objectors  as  to  the  number  of 
days  spent  before  the  surrogate.  The  objectors  say  5,  and  the  trustees  15« 
There  can  be  no  actual  difference.  There  is  a  strange  mistake  somewhere, 
which  should  be  explained;  otherwise  I  shall  allow  nothing  in  this  i*egard. 
I  will  say  here  that  the  form  of  the  trustees*  bill  of  costs  is  incorrect.  The  en^ 
tire  charge  for  days  consumed  l>efore  the  surrogate  and  before  the  referee 
should  be  included  in  one  sum  under  the  provision  in  the  bill  of  costs,  stated 
as  being  under  section  2562.  The  next  item  is  a  charge  of  $200  for  20  days 
occupied  on  the  trial,  etc.,  less  adjournments.  This  charge  will  be  governed 
by  the  certificate  of  the  referee,  who  certifies  that  there  were  10  days  on  the 
first  reference  on  which  something  was  done,  and  4  days  on  the  second.  I 
must  take  this  as  conclusive,  although  differing  somewhat  from  the  state^ 
ments  of  the  respective  parties.  The  trustees  are  allowed  10  days,  (first  ref^ 
erence,)  plus  4  days,  (second  reference,)  $140.  The  next  item  claimed  is 
9150  for  15  days  consumed  in  preparing  the  account.  The  affidavit  to  sup^ 
port  this  charge  is  very  meager,  and  not  in  conformity  with  the  rule.  1  have 
been  obliged,  therefore,  to  examine  the  accounts.  They  are  not  voluminouSr 
and  do  not  seem  to  have  been  difficult  of  preparation.  1  think  10  days  ample 
for  their  preparation,  and  allow,  therefore,  $100.  The  next  item  claimed  is 
$490,  for  49  days  occupied  in  otherwise  preparing  for  trial.  The  affidavit  to 
support  this  charge  in  no  way  conforms  to  the  rule,  and  is  of  no  aid  to  me  in 
reaching  a  correct  decision.  In  consideration  of  the  other  costs  asked  for 
and  allowed  as  above,  and  being  mindful  of  the  character  of  the  accounts 
and  the  questions  involved  therein,  I  think  this  charge  excessive.  It  is  im" 
possible  that  a  reference  which  occupied  but  14  days  could  justify  the  con-i* 
aamption  of  49  days  in  preparation  therefor,  outside  the  number  of  days 
'Occupied  in  preparing  the  accounts.  I  must  have  proof  to  sustain  all  allow- 
ances, and,  as  none  is  furnished  justifying  this  claim,  it  must  be  disallowed. 

I  now  come  to  the  disbursements  of  the  trustees.  The  first  and  second 
items  amount  to  $650  for  referee's  fees  on  both  references.  Neither  this 
amount,  nor  anything  like  it,  can  be  allowed.  There  being  no  stipulation 
entered  into  on  the  reference,  or  consent  of  all  the  parties  fllad  now,  that  his 
fees  should  be  taxed  at  that  amount,  and,  on  the  contrary,  objection  thereto 
being  made,  be  must  be  limited  to  the  statutory  fees.  His  certificate  shows 
that  14  days  were  actually  occupied  on  the  two  references.  For  these  days 
be  is  allowed  $84.  He  also  states  that  on  both  references  he  consumed  16 
days  in  the  preparation  of  his  report.  Tfiis  seems  to  be  a  very  liberal  allow* 
ance  of  time  for  such  service;  but,  there  being  no  objection  or  counter-state* 
ment,  I  will  allow  him  16  days  therefor,  $96,  making:  Days  on  which  testi* 
mony  was  taken,  14,  $84;  days  preparing  report,  etc.,  16,  $96, — $180.  The 
next  item  is  $219.80,  stenographer's  fees.  There  being  no  objection  to  thia 
charge,  no  infants,  and  all  parties  represented,  it  is  allowed.  All  the  other 
disbursements  of  the  trustees  ;u:e  allowed.  I  now  come  to  the  costs  of  Cor« 
nelius  C.  Willett,  who  asks,  for  contest,  $70;  14  days  on  trial  or  hearing,  less 
2,  $120, — $190.  This  is  fully  explained  by  affidavit  and  certificates  of  referee, 
and  is  allowed.  The  next  bill  of  costs  is  that  of  Eilward  Willett.  He  asks, 
for  contest,  $70;  21  days  on  trial  or  hearing,  less  2,  $190.  This  cannot  be 
granted.    He  may  be  allowed  the  same  as  his  co-objector,  namely:  Contestr 
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$70;  14  days  on  trial  or  hearing,  less  2,  9120, — $190.  The  disbursenienta 
•of  this  party,  amounting  to  $19.99,  seem  to  have  been  necessary,  and  are 
allowed. 

1  next  come  to  the  question  of  trustees'  commissions.  Trustee  Edward  M. 
WlUett  was  the  executor  under  the  will,  and  received  as  his  commissions,  on 
his  final  accounting  as  such  executor,  in  April,  1870,  $1,252.36.  There  is  no 
<doubt  but  that  he  is  entitled  to  double  commissions  on  a  certain  amount  of 
..the  trust  fund  which  he,  as  executor,  turned  over  to  himself  as  trustee,  (In 
re  Starr,  2  Dem.  Sur.  141;  Lay  tin  v.  Davidson,  95  N.  Y.  263;  Estate  of 
Mason,  98  N.  Y.  527,)  but  not  on  tlie  full  amount.  The  next  consideration 
is  on  what  amounts  the  commissions  to  the  respective  trustees  will  be 
allowed,  and  how  the  same  will  be  apportioned  between  them.  The  st^indard 
l)y  which  to  measure  the  apportionment  of  commissions  to  these  trustees  is 
not  the  amount  either  or  both  received,  but  the  value  of  the  actual  senrioe 
/rendered  by  either  to  the  trust.  Hill  v.  Nelson,  1  Dem.  Sur.  357;  In  re 
Harris,  4  Dem.  Sur.  463.  The  amount  of  commissions  must  be  computed  as 
follows:  One-half  commissions  will  be  allowed  to  the  trustees  on  the  whole 
3um  of  $51,555,  for  receiving;  these  commissions  to  be  apportioned  between 
them  in  proportion  to  the  services  which  they  have  thus  far  rendered  in  the 
^ministration  of  the  trust;  which,  in  my  judgment,  would  entitle  Trustee 
Willett  to  one-half  commissions  on  $10,700  for  receiving,  and  one-half  com- 
missions for  paying  out  the  same,  and  would  entitle  Trustee  Brown  to 
-one-half  commission  for  receiving  $40,555.  The  only  duties  performed  by 
Trustee  Willett  towards  the  whole  fund  »t  $51,555  related  entirely  to  that  por- 
4;ion  on  which  he  has  been  allowed  one-half  commissions  for  receiving  and 
paying  out,  viz.,  $10,700.  The  amendments  to  the  decree  proposed  by  Mr. 
Hennessy  should  be  heeded  on  the  presentment  of  the  new  decree.  Let  one 
be  presented  in  accordance  with  the  foregoing  memorandum. 

APPLICATION  FOR  BEHEARINQ. 
(June  20, 1888.) 
Ransom,  S.  Application  by  the  attorney  for  the  trustees  for  the  recon- 
sideration of  his  claim  for  costs  heretofore  taxed.  The  attorney  for  the  trus- 
tees in  the  first  instance  presented,  presumably,  the  facts,  by  the  way  of  affl- 
-davit,  in  such  detail,  and  witli  such  particularity,  as  our  rules  require  in  re> 
spect  of  service  claimed  by  him  for  "otherwise  preparing  for  trial. "  Excessive 
labor  WHS  in  this  proceeding  imposed  upon  me  in  arriving  at  a  just  allowaooe 
•to  the  trustees'  attorneys,  which  would  have  been  muterially  reduced  if  he 
bad  regarded  the  rule,  and  given  me  such  detailed  information,  as  1  am  enti- 
tled to,  for  the  purpose  of  exercising  that  discretion  which  the  statute  invests 
in  me.  Upon  personal  ex  parte  application,  by  way  of  letter  addressed  to  me, 
I  permitted  him  to  file  a  supplemental  affidavit,  upon  his  inferential  motion, 
for  a  reconsideration  by  me  of  his  claim.  While  conceding  to-  this  attorney 
tliis  indulgence,  1  desire  to  be  understood  that,  in  all  cases,  1  shall  consider 
bills  of  costs  sustained  by  affidavits  but  once,  except  in  case  of  clerical  error, 
fraud,  or  mistake.  In  this  proceeding  the  trustees'  attorney  seemed  to  ignore 
completely  the  rule  which  has  been  in  existence  since  the  1st  of  January  last, 
requiring  some  reasonably  detailed  statement  of  services  for  which  per  diem 
allowance  is  claimed.  There  is  no  evidence  now  presented  that  the  trustees' 
attorney  has,  in  proper  regard  for  fair  practice,  served  a  copy  of  the  supple- 
mental affidavit  to  sustain  his  claim  upon  his  adversaries.  My  former  de- 
cision upon  this  claim  cannot  be  modified.  It  may  be  that  the  allowance 
granted  by  me  by  way  of  costs  is  not  sufficient  to  properly  compensate  the  at- 
torney. In  that  event  he  should  look  to  his  clients,  the  trustees,  for  such 
compensation,  and,  if  proper,  they  may  be  allowed  the  same  upon  a  judicial 
settlement  of  their  account.  Upon  the  papers  first  submitted,  including  two 
4Qertificiites  of  the  referee  certifying  to  the  time  spent  by  him  on  the  reference* 
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I  made  him  the  allowanoe  authorized  bj  law.  The  attorney  for  the  trustees,' 
without  having  first  obtained  leave  therefor*  has  intruded  a  supplemental  cer* 
tificate  from  the  referee,  In  which  he  now  certifies  that  24  days  were  occupied 
by  him  on  the  two  references.  This  is  an  increase  in  the  number  of  10  daysr 
and  may  be  justified  by  the  facts,  although  his  first  certificate  is  sustained  by 
the  affidavit  of  one  of  the  contestants.  The  certificate  of  a  referee  is  permitted 
by  statute  Inst^ui  of  a  sworn  statement,  because  of  his  official  relations  to  the 
court.  It  goes  without  saying  that  he  should  be  very  careful  to  give  correct, 
accurate,  and  truthful  information.  Without  intending  to  impute  to  thi» 
referee  any  impropriety  whatever,  I  am  unable  to  understand  how  he  should 
have  made  a  mistake  of  ten  days  l>etween  his  two  certificates.  Under  the 
farts,  as  they  have  been  made  to  appear  in  this  proceeding,  I  decline  to  modify 
my  previous  decision  in  regard  to  his  allowance.  Parties  before  the  court  sui 
Juris  may,  by  written  consent,  filed,  or  by  consent  recorded  upon  tlie  minute» 
before  the  referee,  give  him  the  right  to  fees  in  excess  of  those  allowed  by 
law,  subject  always  to  the  approval  of  the  surrogate.  The  referee  admits  that 
he  has  reckoned  his  services  at  the  rate  of  ten  do)  lars  a  day.  The  statute  is  too 
plain  for  doubt  that  he  cannot  be  allowed  more  than  six  dollars  a  day.  It  i» 
impossible  that  he  is  not  well  acquainted  with  this  mandatory  law.  So,  also, 
18  the  attorney  for  the  trustees.  Yet  they  unite  in  urging  tlmt  I  shall  actually 
disregard  the  statute.  It  is  needless  to  say  that  I  must  decline  to  do  so.  The 
referee  claims  a  considerable  item  for  his  expenses  in  traveling  from  New 
^England  to  New  York  to  attend  the  reference.  I  know  of  no  provision  of 
law  that  authorizes  such  a  charge.  1  hope  all  referees  and  attorneys  will  un« 
derstand  that  I  depend  upon  proof  of  substantial  service  rendered  by  each  of 
them,  and  that  I  am  controlled  absolutely  by  the  plain  provisions  of  the  stat- 
ute in  fixing  the  compensation  therefor.  I  decline  to  indulge  in  judicial  leg^ 
islation. 


In  re  Williams'  Estate. 
{SurrogcOe^s  C&wi%  New  York  Cownty.    July  20, 1888.) 

BXBCnTOBB  AND  ADMINISTRATORS— RbFBRBKOB  TO  BbTTLB  ACCOUNTS— C0ST8. 

Where  a  reference  was  necessitated  by  the  failure  of  an  executor's  attorney  UP 
explain  an  account  In  those  respects  in  which  it  was  afterwards  found  erroneous 
by  the  referee,  as  requested  by  a  special  guardian,  and  several  attendances  before 
tne  referee  were  occasioned  by  the  neglect  of  the  executor  or  his  attorney  to  heed 
the  notice  of  a  hearing,  and  when  finally  a  summons  was  obtained  from  the  referee, 
and  served  on  the  executor  personally,  even  then  he  did  not  attend  until  a  day 
after  the  one  designated,  the  costs  of  the  proceeding  will  be  taxed  against  the  ex- 
ecutor personally. 

On  settlement  of  the  account  of  the  executor  of  Daniel  T.  Williams,  de^ 


Bansom,  S.  The  account  of  the  executor  was  filed  subject  to  any  objec- 
tions by  a  special  guardian,  to  be  appointed  on  the  Ist  day  of  March  last.  A 
special  guardian  was  appointed  on  that  day,  who  filed  objections  to  the  form 
of  the  account  in  one  particular.  His  objections  were  sustained  by  the  referee. 
The  error  complained  of  could  not  have  existed  if  the  account  had  been  pre- 
pared with  proper  care.  The  appointment  of  a  referee  was  demanded  by  the 
failure  of  the  attorney  for  the  executor  to  give  any  attention  to  the  requests 
of  the  special  guardian  that  he  explain  the  account  in  those  respects  wherein 
it  was  found  by  the  referee  erroneous.  Several  attendances  before  the  referee 
were  occasioned  by  the  neglect  and  refusal  of  the  executor  or  his  attorney  to 
heed  the  notice  of  a  hearing  before  him.  It  appears  that  finally  a  summons 
(subpoena)  was  obtained  from  the  referee,  and  served  on  the  executor  person- 
ally, and  even  then  he  did  not  attend  until  a  day  subsequent  to  that  designated 
by  the  referee.  The  real  necessities  of  a  proper  examination  of  this  executor's 
account  could  have  been  disposed  of  in  one  hearing  before  the  referee.    No 
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doubt,  if  the  executor  had  done  his  duty,  he  would  have  entirely  obviated  any 
reference  at  all  by  causing  an  explanation  of  his  account  to  be  made  to  the 
special  guardian,  whose  duty  it  was  to  carefully  examine  it,  and  to  object  if 
be  found  it  wrong.  This  is  one  of  a  large  number  of  similar  proceedings 
managed  in  substantially  the  same  way  that  this  has  been  managed.  More 
than  four  months  have  elapsed  since  this  account  was  filed,  and  the  special 
guardian  appointed,  and  two  weeks  would  have  been  ample  to  enable  the  ex- 
ecutor to  finish  his  business  and  obtain  final  decree.  The  special  guardian 
has  employed  much  and  valuable  time.  A  referee  was  required,  and  he  has 
been  compelled  to  attend  for  the  purpose  of  hearing  and  determiuingany  ques* 
tion  that  might  be  raised  by  the  objections  of  the  special  guardian,  and  all 
this  has  been  caused  by  the  neglect  of  the  executor's  attorney,  for  which  the 
executor  is,  of  course,  responsible.  It  is  impossible  for  me  to  personally  bear 
and  determine  all  questions  arising  upon  the  settlement  of  the  accounts  of  ex- 
ecutors and  administrators.  Hence,  under  the  statute  enacted  for  tliat  pnr- 
pose,  referees  are  appointed,  and  for  the  particular  proceeding  they  are  vested 
with  all  the  powers  of  this  court,  and  should  act  accordingly.  Stephens'  Es- 
tate,  28  Wkly.  Dig.  132.  They  should  not  permit  the  proceeding  to  be  delayed 
except  for  strictly  legal  cause.  If  the  objector  does  not  at  once  proceed  to  sus- 
tain his  objections,  the  reference  shpuld  be  closed,  and  a  prompt  report  to  the 
court  made  of  the  exact  facts,  whereupon  the  objections  may  be  stricken  out 
for  the  want  of  prosecution.  If  the  objections  are  idle  and  frivolous,  the  ex* 
pense  of  the  proceeding  occasioned  by  them  will  be. charged  upon  the  contest- 
ant personally.  If,  on  the  other  hand,  the  executor  or  administrator,  as  io 
this  proceeding,  does  not  diligently  prosecute  his  duty,  and  manifest  a  dispo- 
sition to  promptly  and  economically  complete  the  trust  committed  to  his  charge^ 
and  act  in  accordance  tlterewith,  he  will  be,  as  in  this  proceeding  be  shall  bo, 
required  to  pay  the  costs  of  the  proceeding.  Delays  in  proceedings  before 
referees  appointed  by  me  are  improper  on  every  ground,  and  shall  not  be  tol- 
erated. I  shall  regard  such  delays,  if  a-qnie^ceJ  in  by  the  referee,  as  con- 
clusive evidence  of  his  unfitness  for  his  oiHce.  The  costs  claimed  by  the  at- 
torney of  the  executor,  except  disbursements,  are  disallowed.  The  special 
guardian  is  allowed  SIOO.  The  referee  is  allowed  ;&30,  that  being  the  amount 
fixed  by  statute  for  the  days  spent  ))y  him.  And  the  entire  cost  of  this  pro- 
ceeding as  above  taxed,  is  charged  against  the  executor  personally*  for  the 
reasons  already  given. 


In  re  Gavin's  Estate. 
(Surrogate's  Court,  New  York  County.    October  12, 1888.) 

1.  Executors  and  Administbators— Ancillary  Administration— Whex  Grastthd. 
A  motion  to  grant  ancillary  letters  testamentary  to  one  aUeging  that  be  is  execn- 
tor  of  a  will  of  the  decedent  duly  probated  in  another  state  will  not  be  granted  on 
affidavits;  but  a  reference  will  be  ordered  to  determine  whether  the  testatrix  re- 
sided in  snoh  other  state  at  the  time  of  her  death,  or  the  execution  of  the  will,  so 
as  to  entitle  petitioner  to  ancillary  letters,  under  Code  Civil  Proo.  N.  T.  $  2005. 

9.  Same— Rhvocation  of  Letters  Tb8tambntabt--Psobatb  ik  Akothbr  State. 

Where  petitioner  also  asks  that  letters  of  administration  previoushr  issued  to  so- 
other be  revoked,  the  reference  must  include  the  question  as  to  whetner  deoedent's 
next  of  kin  were  cited  in  the  foreign  probate  proceedings.  If  decedent  resided  in 
New  York  at  the  time  of  her  death,  or  the  execution  of  the  will,  and  her  next  of  kin 
were  not  cited,  the  letters  of  administration  will  not  be  revoked  until  proceedings 
are  instituted  to  probate  the  will  in  New  York. 

On  motion  to  grant  ancillary  letters  testamentary  on  the  estate  of  Ellen 
Cavin. 

William  P,  Sloan,  for  petitioner.     Geo.  W,  Wilson,  for  administrators. 

Ransom,  S.    This  Is  an  application  by  a  son  of  deceased,  who  claims  to  be 
the  executor  of  her  will  heretofore  admitted  to  probate  In  New  Jersey,  forai 
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order  revoking  letters  of  administration  in  chief  issued  by  tbis  c#urt  to  one 
Thomas  CSavin,  also  a  son  of  deceased,  and  to  George  £.  Clines,  both  residents 
of  this  county.  The  petitioner  has  already  liiade  an  application  for  ancillary 
letters  testamentary.  A  great  deal  of  immaterial  matter  is  set  forth  in  the 
Bfiidavits  of  the  respective  parties.  In  the  answering  affidavits  to  the  appli- 
cation it  is  alleged  that  at  the  time  of  her  death  the  decedent  was  a  resident 
of  this  state.  The  son,  one  of  the  adminrstrators,  further  alleges  that  he  has 
received  no  notice  of  the  existence  of  a  will,  nor  of  any  application  for  its  ad- 
mission to  probate  either  in  New  Jersey  or  elsewhere. 

In  determining  this  motion  it  becomes  necessary  to  determine  the  applica- 
tion for  ancillary  letters  testamentary.  Section  2695,  Code  Civil  Proc,  pro- 
vides that  **  where  a  will  of  personal  property  made  by  a  person  who  resided 
without  the  state  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his 
death,  has  been  admitted  to  probate  by  a  competent  court,  within  the  foreign 
country,  or  the  state  or  the  territory  of  the  United  States,  where  it  was  exe- 
cuted»  or  where  the  testator  rfsided  at  the  time  of  his  death,  the  surrogate's 
ooort  having  jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prescribed  in  this  article,  accompanied  with  an  exemplified  copy  of  tlie  will, 
and  of  the  judgment,  decree,  or  order  so  admitting  the  same  to  probate,  and 
also  of  the  foreign  letters,  if  any  have  been  issued,  record  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary,  or  ancil- 
lary letters  of  administration  with  the  will  annexed,  as  the  case  requires.** 
It  will  be  seen  that,Jn  order  to  grant  ancillary  letters  testamentary,  this  court 
must  be  satisfied  that  the  testatrix  resided  witliout  the  state  at  the  time  of 
faer  death  or  the  execution  of  the  will.  This  fact  is  in  controversy,  and  can- 
not be  determined  on  affidavits.  The  application  for  revocation  of  the  letters 
of  administration  involves  the  same  question  of  residencet  and  one  other.  If 
the  alleged  testatrix  resided  in  this  state  at  the  time  of  her  death,  or  the  exe- 
cution of  the  will,  and  the  next  of  kin  were  not  cited  to  attend  the  proceeding 
admitting  the  will  to  probate  in  New  Jersey,  the  letters  of  administration 
should  not  be  disturbed  until  a  proceeding  is  instituted  in  the  courts  of  this 
Btate  to  admit  the  will  to  probate  here.  A  reference  must  be  ordered  to  de- 
termine the  residence  of  deceased  at  the  time  of  her  death,  or  the  execution 
of  the  will,  and  whether  this  respondent  and  next  of  kin  was  cited  on  the  pro- 
ceeding admitting  her  will  to  probate  in  the  foreign  jurisdiction. 


in  re  Jokes'  Estate. 
(8uTrogate^$  Cowi%  New  York  Cofwnty,    October  12, 1888.) 
Taxatiok— Exemptions— Benbtolbnt  Socibties — Collatbrai/  Ixheritano  Tax. 

The  Bank  Clerks'  Mutual  Benefit  Association,  inoorporated  under  the  act  of  1848, 
for  the  incorporation  of  henevolent  societies,  **to  relieve  the  necessities  of  the  agea 
and  disabled,  and  benefit  the  families  of  deceased"  bank  clerks,  which  provides  for 
the  admission  of  members,  the  fees  and  assessments  to  be  paid,  and  a  forfeiture  of 
membership  for  non-payment  of  assessments,  is  simply  a  mutual  benefit  associa- 
tion, and,  not  being  exempted  from  taxation  by  its  charter,  takes  a  legacy  subject 
to  the  collateral  inneritance  tax. 

On  motion  to  confirm  report  of  appraisers  of  the  estate  of  Joshua  Jones, 
deceased. 

Utaham  McAdam,  for  the  comptroller.  De  Witt,  Lockman  <£  De  Witt,  for 
the  executor.  Miller,  Peofcham  ^  Dixon,  for  Bank  Clerks'  Mutual  Benefit 
Association. 

Ransom,  S.  In  this  matter  it  is  claimed  on  behalf  of  the  Bank  Clerks* 
Mutual  Benefit  Association  that  the  bequest  of  $10,000  to  it  under  the  will  of 
decedent  is  exempt  from  the  collateral  legacy  tax  upon  the  ground  that  the 
association  is  a  charitable  organization,  the  object  being  "to  relieve  the  neces- 
sities of  the  aged  and  disabled,  and  benefit  the  families  of  deceased  olticers 
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and  clerks  connected  with  the  banks  and  savings  banks  of  the  city  of  New 
York  and  vicinity, "  and  bases  its  claim  upon  title  1,  c.  13,  Rev.  8t.  §  4:  "The 
following  property  sliall  be  exenipt  from  taxation;"  and  subdivision  7:  "The 
personal  estate  of  every  incorporated  company,  not  made  liable  on  its  capital 
in  the  fourth  title  of  this  ciiapter."  Title  4,  §  1,  is  as  follows:  **  All  moneyed 
or  stock  corporations  deriving  an  income  or  proHt  from  their  capital,  or  oth- 
erwise, shall  be  liable  to  taxation  on  their  capital  in  the  manner  hereinafter 
described."  Section  2:  "The  president  *  *  *  or  other  proper  officer  of 
every  such  incorporated  company  shall  ♦  *  *  make  and  deliver  to  the 
assessors  a  written  statement  specifying:  (1)  The  real  estate  owned  by  such 
company;  (2)  the  capital  stock  actually  paid  inland  secured  to  be  paid  in. 
excepting  therefrom  the  sums  paid  for  real  estate,  and  the  amount  of  such 
capital  stock  held  by  the  state,  and  by  any  incorporated  literary  or  charitable 
institutions  *  ^  *. "  The  Bank  Clerks'  Mutual  Benefit  Association  wa» 
incorporated  March  24,  1869,  under  the  general  "Act  for  the  incorporation  of 
benevolent,  charitable,  scientific,  and  missionary  societies,"  enacted  in  1848, 
but  there  is  no  provision  in  its  charter  exempting  it  from  taxation.  It  is 
only  by  implication  and  analogy  that  it  can  be  claimed  to  have  any  right  tO' 
be  exempted.  In  article  2  of  its  constitution,  which  treats  of  membership,  it 
is  expressly  stated  in  section  1  that  "no  applicant  shall  be  admitted  to  mem- 
bership after  attaining  the  age  of  50  years. "  Section  2  provides  that  "all  ap- 
plications for  membership  must  be  accompanied  by  a  certificate  of  health 
from  one  of  the  examining  physicians  of  the  association,  and  be  referred  to- 
the  committee  on  the  admission  of  members.  The  applicant  for  membership, 
it'  accepted,  shall  pay  the  fee  of  the  medical  examiner."  Article  12  provides 
that  "any  member  failing  to  pay  his  assessments  for  three  consecutive  montlts* 
shall  forfeit  his  membership,  and  all  the  benefits  resulting  therefrom,  and 
ahall  not  be  readmitted,  to  membership  in  the  association  under  any  eircum* 
stances. "  These  provisions  seem  to  establish  the  fact  that  the  association  is- 
nothing  more  than  a  mutual  benefit  insurance  association,  like  the  Knights  of 
Honor,  the  Koyal  Arcanum,  and  numerous  other  and  kindred  associations^ 
It  is  restricted  to  a  certain  class,  and  to  a  certain  community;  but  the  objects* 
are  the  same, — for  the  aid  of  the  sick  and  disabled  members,  and  some  pro- 
vision for  the  families  of  deceased  members;  the  burden  falling  as  lightly  as- 
possible  upon  the  association  by  limiting  their  assessment  to  one  dollar  for 
each  death,  and  arranging  for  the  reduction  of  even  that  amount  in  the  dis- 
cretion of  the  officers  of  the  association.  There  seems  to  be  no  definite 
amount  set  apart  to  be  paid  in  case  of  sickness  or  death;  it  is  apparently  left 
to  the  exigences  of  the  case  or  the  discretion  of  the  officers.  In  that  respect 
it  differs  from  the  purely  benefit  insurance  companies,  where  a  definite  amonnl 
Is  fixed  upon  as  the  insurance,  and  where,  in  the  case  of  sickness,  it  is  gen- 
erally a  set  sum.  In  Catlin  v.  8t,  PanVs  Churchy  (general  term,)  1  N.  Y, 
Supp.  808,  it  was  held  "that  since  a  church  is  exempt  only  as  to  its  buildings, 
lots,  and  furniture"  under  2  liev.  St.  N.  Y.  g  4,  and  both  the  church  and  the 
missionary  society  fall  outside  of  the  exemptions  of  subdivision  6,  of  "all 
stock  owned  by  the  state  or  by  literary  or  charitable  institutions,"  and  subdi- 
vision 7,  "of  the  personal  estate  of  every  incorporated  company,  not  made 
liable  to  taxation  on  its  capital,  they  are  neither  exempt  from  taxation,  and 
are  subject  to  the  tax  on  their  bequests  ^  *  *. "  Therd  seems  to  be  no 
ground,  therefore,  for  sustaining  the  contention  of  the  Bank  Clerks'  Mutual 
Benefit  Association  that  the  legricy  of  $10,000,  which  passes  to  it  under  the 
will  of  this  decedent,  is  exempt  from  the  tax.  The  appraiser's  report  is  con- 
firmed. 
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White  t>.  Wood. 

(Supreme  Courts  OeTicral  Term,  Fourth  Department    July,  1888.) 

Husband  and  Wifb— Confbssion  of  Judombnt  by  Wife— Motion  to  Set  Aside. 

A  judRineDt,  confessed  by  a  married  woman  to  secure  a  debt  of  her  husband,  will 
be  set  aside  on  her  motion.  Such  judgment  is  not  a  contract  within  the  meaning 
of  Laws  N.  Y.  1884,  c.  S81,  %  1,  empowering  a  married  woman  to  contract  as  if  sole, 
nor  does  that  act  repeal  by  implication  Code  Civil  Proc.  N.  T.  §  1273,  authorizing 
her  to  confess  judgment  for  a  debt  contracted  for  the  benefit  of  her  separate  es- 
tate, or  in  the  course  of  business  carried  on  by  her  on  her  separate  account. 

Appeal  from  special  term;  Williams,  Justice. 

Motion  by  Catherine  Wood  to  set  aside,  as  against  her,  a  judgment  con- 
fessed by  her  and  her  husband,  Abram  Wood,  in  favor  of  Henry  A.  White. 
From  an  order  denying  the  motion  she  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 

Eton  B,  Browvij  for  appellant.    /.  W,  Shea,  for  respondent. 

Martin,  J.  On  the  6th  day  of  June,  1885,  the  appellant,  a  married  wo- 
man, and  her  husband,  Abram  Wood,  signed  a  statement  of  confession  of  judg- 
ment in  the  respondent's  favor  for  627B.48.  A  judgment  was  perfected  and 
entered  thereon  in  Oswegot  county,  June  11,  1885.  March  28,  1886,  the  ap- 
pellant moved  to  set  such  judgment  aside  as  against  her,  on  the  grounds: 
PirsU  that  the  debt  for  which  it  was  confessed  was  neither  her  debt,  nor  for 
the  benefit  of  her  separate  estate;  second,  that  the  statement  of  confession 
did  not  comply  with  subdivision  2,  §  1274,  Code  Civil  Proc;  third,  that  the 
staten^ent' was  unverified.  This  motion  was  based  on  the  judgment  roll  and 
the  appellant's  afiSdavit.  The  appellant's  affidavit  was  to  the  effect  that  the 
debt  for  which  such  judgment  was  confessed  was  not  a  debt  for  which  she 
was  liable,  but  was  the  debt  of  her  husband.  This  was  not  disputed.  The 
appellant's  motion  was  denied.  From  the  order  denying  such  motion  this 
appeal  was  taken. 

The  first  and  most  important  question  is  whether  a  married  woman  can  le- 
gally confess  a  judgment  to  secure  the  debt  for  her  husband.  At  common 
law  a  judgment  entered  upon  the  confession  of  a  married  woman  was  undoubt- 
edly voidable,  if  not  void.  Watkins  v.  Abrahams,  24  N.  Y.  72;  Roraback  v. 
Stebbins,  *42  N.  Y.  62,  In  1868»  after  the  passage  of  the  enabling  acts  of 
1849  and  I860,  and  the  amendments  thereto  of  1862,  it  was  held  in  the  case 
of  Bank  v.  Qarlinghouse,  53  Barb.  615,  that  a  married  woman  might  confess 
a  judgment  to  secure  a  debt  contracted  by  her  and  for  her  use  and  benefit  in 
carrying  on  her  separate  business.  In  1876.  by  section  1273  of  the  Code  of 
Civil  Procedure,  it  was  provided,  '*a  married  woman  may  confess  such  a  judg- 
ment as  if  she  were  single."  This  section  was,  however,  amended  in  1877  so 
as  to  provide,  as  follows:  "A  married  woman  may  confess  such  a  judgment 
if  the  debt  was  contracted  for  the  benefit  of  her  separate  estate,  or  in  tlie 
course  of  any  or  other  business  carried  on  by  her  on  her  sole  and  separate  ac- 
count." This  change  in  the  statute  shows  quite  conclusively  that  it  was  the 
legislative  intent  that  a  married  woman  should  be  permitted  to  confess  a 
judgment  only  for  a  debt  contracted  for  the  benefit  of  her  separate  estate,  or 
in  the  course  of  her  separate  trade  or  business.  There  has  been  no  amend- 
ment  or  express  repeal  of  this  provision.  If  it  has  been  repealed  it  was  re« 
pealed  by  implication  only.  If  unrepealed,  then  it  is  quite  obvious  that  un- 
der the  provisions  of  this  section  a  iparried  woman  cannot  confess  a  judg- 
ment for  a  debt  not  contracted  for  the  benefit  of  her  separate  estate,  or  in  the 
course  of  her  separate  trade  or  business.  But  it  is  contended  by  the  respond- 
ent that  chapter  881  of  the  Laws  of  1884  has  so  far  enlarged  the  powers  of 
married  women  that  they  may  now  confess  judgments  for  the  debts  of  others, 
as  well  as  for  debts  contracted  for  the  benefit  of  their  separate  estate,  or  in 
v.2N.Y.8.no.l9 — 48 
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their  separate  trade  or  business.  By  (hat  statute  it  is  declared:  "Section  1. 
A  married  woman  may  contract  to  the  same  extent,  with  lilce  effect  and  same 
form,  as  if  unmarried,  and  she  and  her  separate  estate  shall  be  liable  thereon, 
whether  sucli  contract  relates  to  the  separate  estate  or  otherwise;  and  in  no 
case  shall  a  cluirge  upon  her  separate  estate  be  necessary.  Sec.  2.  This  act 
shall  not  affect  or  apply  to  any  contract  that  shall  be  made  between  husband 
and  wife."  The  respondent  bases  his  claim  as  to  the  validity  of  the  order 
appealed  from  upon  the  theory  that  a  married  woman  now  possesses  unlim- 
ited power  to  make  any  contract  she  may  see  fit,  except  to  contract  with  her 
husband,  and  hence  that  she  may  confess  a  judgment  for  her  husband's  debt 
to  a  third  person.  To  justify  this  claim  it  must  be  held  that  the  statute  of 
1884  has  by  implication  repealed  the  provision  of  section  1273,  relating  to  the 
confession  of  judgments  by  married  women,  and  that  a  confession  of  judg- 
ment is  a  contract  within  the  spirit  and  meaning  of  that  statute. 

First,  then,  has  the  statute  of  1884  worked  a  repeal  of  the  portion  of  sec- 
tion 1273  under  consideration?     We  think  not.    Repeals  by  implication  are 
not  favored  in  law.    It  is  only  in  cases  where  the  statute  last  passed  is  repug- 
nant to,  or  inconsistent  with,  the  existing  statute^so  that  the  two  cannot  be 
harmonized,  or  when  the  whole  construction  of  the  subsequent  act  shows 
that  it  was  clearly  intended  to  supersede  the  former  statute^  that  a  repeal  by 
implication  rises.     In  re  Curser,  89  N.  Y.  401;  People  v.  Crisaey^  91  N.  Y. 
61ti;  Mark  v.  States  97  N.  Y.  578.     We  think  tliere  was  no  such  inconsist- 
ency between  these  two  statutes  as  to  work  a  repeal  of  section  1273,  nor  does 
the  language  of  the  statute  of  1884  show  that  it  was  amended  to  supersede 
section  1273,  so  as  to  effect  such  repeal.    Nor  do  we  think  that  a  judgment  ia 
a  contract  within  the  spirit  and  meaning  of  the  statute  of  1884.     While  it 
must  be  admitted  that,  in  a  general  sense,  a  judgment  may  be  said  to  be  a 
contract,  as  in  the  division  of  actions  ex  co7itractu  and  ex  ddicto,  still  the 
courts  have  been  incUned  to  construe  language  similar  to  that  employed  in 
this  statute  to  include  only  such  contracts  as  are  actually  made  by  the  par- 
ties, and  not  to  extend  it  to  judgments  or  statutory  duties.    In  Wymany. 
Mitchell,  1  Cow.  316,  it  was  said:   *' A  judgment  is  in  no  sense  a  contract  or 
»grt*ement  between  the  parties."     In  the  McCoun  Case,  50  N.  Y.  176,  in  con-      ' 
Btruing  the  words  "action  on  contract"  in  section  129  of  the  Code  of  Pro-      I 
cedure,  it  was  held  that  the  word  "contract"  related  to  an  agreement  be- 
tween  the  parties,  eitln  r  express  or  implied,  and  did  not  apply  to  a  statutory 
penalty,  although  the  law  might  imply  a  contract  in  such  a  case;  and  in  that 
case  it  was  said,  "Even  a  judgment  founded  upon  a  contract  is  no  contract.'' 
In  the  Remington  Paper  Co,  Case,  32  Uun,  255,  it  was  held  that  an  action 
brought  under  section  3243  of  the  Code  of  Civil  Procedure,  to  recover  the 
costs  of  a  former  action  prosecuted  by  the  defendant  in  the  name  of  anoth^. 
was  not  an  action  or  contract  within  the  meaning  of  section  635  of  the  Code 
of  Civil  Fi'ocedure,  providing  for  the  cases  in  which  an  attachment  may  issue; 
and  the  doctrine  of  the  foregoing  cases,  to  the  effect  that  a  judgment  is  not  a 
contract,  was  there  again  repeated.     The  O'Brien  Case,  95  N.  Y.  428,  in- 
volved the  construction  of  chapter  538,  Laws  1879,  reducing  the  rate  of  in- 
terest.    That  statute  provided  that  nothing  therein  contained  should  be  so 
construed  as  to  in  any  way  affect  any  "contract  or  obligation"  made  before 
the  passage  of  that  act.    In  that  case  a  judgment  was  preferred  in  1877.   An 
execution  was  issued  in  1883,  with  instructions  to  the  sheriff  to  collect  tbe 
amount  thereof,  with  interest  at  7  per  cent,  from  the  entry  of  judgment.  As 
order  was  applied  to  restrain  the  sheriff  from  collecting  interest  at  a  greater 
rate  than  6  per  cent,  after  January  1,  1880,  when  the  statute  took  effect.   It 
was  denied.    See  opinion,  Danforth,  J.,  page  436.     In  that  case  it  was  held 
that  the  exception  in  that  act  should  be  so  construed  as  to  apply  only  to 
a  "contract  of  obligation"  resting  upon  the  mutual  agreement  of  the  parties; 
and  that  a  judgment  was  not  such  a  contract.    £akl,  J.,  in  delivering  an 
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opinion  in  that  case,  quotes  the  language  of  Lord  Mansfield  in  Bidleson  v. 
Whyteh  3  Burrows,  1545,  1548,  "that  a  judgment  is  no  contract,  nor  can  be 
considered  in  the  light  of  a  contract,"  and  cites,  in  addition  to  the  cases  al« 
ready  cited,  Roe  v.  Hulbert,  17  111.  572;  Todd  v.  Crumb,  6  McLean,  172; 
Smith  V.  Harrison,  33  Ala.  706;  MasUrson  v.  Gibson,  56  Ala.  56;  Keith  v. 
Bstill,  9  Port.  (Ala.)  669;  Larrabee  \,  Baldwin,  35  Cal.  156;  In  re  Kennedy, 
2  S.  C.  226;  State  v.  City  of  New  Orleans,  109  U.  S.  285, 3  Sup.  Ct.  Rep.  211, 
as  liolding  the  same  doctrine.  See,  also,  SSalter  v.  Railroad  Co.,  86  N.  Y. 
401.  Moreover,  the  statute  of  1884  was  in  derogation  of  the  common  law. 
The  rule  seems  to  be  well  established  that  statutes  changing  the  common  law 
must  be  strictly  construed,  and  that  the  common  law  must  beheld  no  further 
abrogated  than  the  clear  import  of  the  language  used  in  the  statutes  abso- 
lutely requires.  Bertles  v.  Nunan,  92  N.  Y.  152;  Fitzgerald  v.  Quann,  33 
Hun,  652,  affirmed  in  thecourt  of  appeals,  June  5, 1888, 17  N.  E.  Rep.  354.  It 
seems  to  us  that  these  authorities  go  very  far  towards  upholding  the  doctrine 
that  a  judgment  is  not  a  contract  within  the  intent  and  meaning  of  the  stat- 
ute of  1884,  and  that  they  are  quite  adverse  to  the  respondent's  contention 
that  the  provision  of  that  statute,  which  permits  a  married  woman  to  con- 
tract to  the  same  extent  and  in  the  same  form  as  if  unmarried,  authorizes  a 
confession  of  judgment  by  her  for  a  debt  not  contracted  for  the  benefit  of  her 
separate  estate  or  business.  We  are  of  the  opinion  that  section  1273  was  not 
repealed  by  the  laws  of  1884;  that  a  judgment  is  not  a  contract  within  the  in- 
tent and  meaning  of  that  statute;  and  hence  that  the  confession  of  judgment 
by  the  appellant  was  unauthorized.  The  appellant's  right  to  make  this  mo- 
tion seems  to  be  sustained  by  the  cases  of  WatkiTis  v.  Abrahams,  and  Rora- 
back  y.  Stebbins,  supra.  These  considerations  lead  to  the  conclusion  that 
the  learned  judge  at  special  term  erred  in  denying  the  appellant's  motion. 
This  conclusion  renders  it  unnecessary  to  examine  the  other  questions  raised 
on  this  appeal.  Order  reversed,  with  ^10  costs  and  printing  disbursements, 
and  motion  granted,  without  costs  to  either  party. 

Hakdin,  p.  J.,  and  Follett,  J.,  concur. 


Van  Fleet  v.  MoCarn. 
{Supreme  Court,  Special  Term,  Allegany  County,    September,  1888.) 

1.  Gifts— Oausa  Mortis— Apprehension  op  Dbath— Evidbnot. 

Evidenoe  that  at  the  time  of  making  an  alleged  gift  catisa  mortis  the  donor  was 
old  and  infirm,  and  said  that  she  feared  she  would  not  live  through  the  next  winter, 
and  that  the  doctor  had  told  her  that  she  might  die  at  any  minute,  it  not  being 
shown  that  she  then  had  any  disease  except  rheumatism,  Is  insufficient  to  warrant 
an  inference  that  the  gift  was  made  under  apprehension  of  immediate  death,  or  that 
death  was  caused  by  any  disease  which  she  then  had.  where  it  appears  tnat  her 
health  afterwards  became  much  better;  that  she  died  14  months  thereafter,  of  a 
sudden  illness,  which  she  .was  not  shown  to  have  had  any  reason  to  expect;  and  that 
shortly  after  the  alleged  gift  she  disposed  of  her  property  by  wilL 

2.  Same — Delivebt  to  Donee — ^Bank  Deposit  Slip. 

The  delivery  by  the  depositor  of  a  deposit  slip  issued  to  her  by  the  bank,  and  which 
simply  indicates  the  time  and  amount  of  the  deposit,  and  is  not  signed,  is  not  a  suf- 
ficient delivery  of  the  money  represented  thereby  to  constitute  a  valid  ffift  causa 
mortis,  the  depositor  retaining  control  of  such  money  during  her  Ufe,  without  ref- 
erence to  such  deposit  sUp.^ 

On  motion  for  new  trial. 

The  plaintiff,  Levi  C.  Van  Fleet,  as  executor  of  the  will  of  Sophronia  Petti- 
bone,  deceased,  brought  an  action  against  the  First  National  Bank  of  Hornells- 
ville  to  recover  $500  deposited  in  that  institution  June  9, 1884,  by  Mrs.  Petti- 
bone.    The  defendant,  Mrs.  Lucinda  McCarn,  claiming  this  money  under  and 

1  See  note  at  end  of  case. 
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bj  virtue  of  a  gift  causa  mortis,  an  order  was  made,  at  the  request  of  the  bank* 
substituting  her  in  its  stead.  Upon  the  trial  defendant  obtained  a  verdict. 
This  is  a  motion  by  the  plaintiff  for  a  new  trial  upon  the  case  and  exceptions. 
At  the  time  of  the  deposit,  the  cashier  gave  Mrs.  Pettlbone  a  memorandum 
thereof  in  the  following  words  and  figures:  '* Deposited  in  the  First  National 
Bank  of  Hornellsville,  by  Sophronia  Pettibone,  June  9,  1884,  $500."  This 
memorandum  was  not  signed  by  any  one.  Mrs.  Pettlbone  thereafter  delivered 
a  box  containing  this  deposit  slip  and  other  sa^urities  to  one  Mrs.  Updyke,  with 
instructions  to  give  it  to  defendant  after  her  (Mrs.  Pettibone's)  death,  which 
was  done. 

L.  C,  Van  Fleet,  {Rufus  Scott,  of  counsel,)  pro  se.  C.  A,  Dolson,  {James 
H.  Stevens,  of  counsel,)  for  defendant. 

Lewis,  J.  I  was  impressed  upon  the  trial  of  this  action  that  the  defendant 
had  failed  to  make  out  a  defense,  and  that  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  amount  of  the  money  in  controversy;  and  a  further  examination 
which  I  have  given  this  case  has  confirmed  my  Grst  impressions.  The  plain- 
tiff, as  executor,  was  entitled  to  the  money,  unless  the  defendant  established 
a  donation  of  it  to  her  caiisa  mortis.  The  statute,  for  very  apparent  reasons, 
requires  great  formality  in  a  will  disposing  of  property.  The  law,  however, 
permits  the  disposal  of  property  caiisa  mortis,  but  does  not  favor  such  dispo- 
sition of  property,  and  requires  one  claiming  property  under  such  a  gift  to  es- 
tablish it  by  the  clearest,  strongest,  and  most  unequivocal  evidence.  Orey  v. 
Qrey,  47  N.  Y.  556;  Kenney  v.  Public  Ad'mr,  2  lii-adf.  Sur.  320,  821;  Del- 
motte  V.  Taylor,  1  Redf.  Sur.  423;  Champney  v.  Blanchard,  39  N.  Y.  116. 
The  ease  with  which  frauds  may  be  perpetrated  in  such  cases  has  led  to  the 
adoption  of  this  rule.  Mrs.  Pettlbone,  at  the  time  of  the  alleged  gift,  was  old 
and  infirm;  but  it  is  not  made  to  appear  that  slie  apprehended  that  death  was 
near  at  hand.  She  said,  along  in  the  summer  of  1885,  and  about  the  time  it 
is  claimed  this  gift  was  made,  that  she  feared  she  would  not  live  through  the 
next  winter;  that  the  doctor  had  told  her  that  she  might  die  at  any  minute; 
but,  after  the  making  of  these  declarations  her  health  was  much  better,  so  that 
she  was  able  to  leave  her  home  in  Allegany  county,  and  visit  the  Ghaatauqua 
assembly  at  Chautauqua.  She  did  not  die  until  the  10th  day  of  September, 
1886,  some  14  mouths  after  the  making  of  the  alleged  gift.  She  had  ample 
time  and  opportunity,  and  was  fully  competent  thereafter,  to  dispose  of  her 
propei-ty  by  a  formal  will,  as  she  in  fact  did  do,  a  short  time  thereafter.  The 
defendant  failed  to  show  a  gift  under  apprehension  of  immediate  death,  or 
expectation  that  death  was  near  at  hand,  and  failed  to  bring  her  case  within 
the  rule  laid  down  in  Daniel  v.  Smith,  64  Gal.  349,  hnd.Gotirley  v.  Linsenhiff- 
ler,  51  Pa.  St.  345.  It  was  incumbent  upon  the  defendant  to  show  that  Mrs. 
Pettlbone  died  of  the  disease  with  which  she  was  afflicted  at  the  time  of  her 
gift.  Grymes  v.  Hone,  49  K.  Y.  17.  She  was  not  shown  to  have  had  at  that 
time  any  disease  except  rheumatism,  which  is  a  (ft)mmon  ailment  with  per- 
sons of  her  advanced  age.  The  infirmities  of  old  age  seem  to  have  been  her 
main  trouble,  and  the  cause  of  her  apprehension  of  her  death.  A  sudden  and 
acute  attack  of  trouble  in  her  stomach  or  side  was  in  fact  what  caused  her 
death.  She  had  been  for  some  time  immediately  before  her  death  visiting  at 
the  defendant's  home:  had  concluded  her  visit;  was  fully  dressed,  prepared  to 
return  to  her  home,  and  was  suddenly  and  violently  attacked  with  her  mortal 
sickness,  without,  so  far  as  the  case  shows,  any  premonition  or  reason  to  ex- 
pect such  sickness.  She  died  quite  suddenly.  The  evidence  did  not  warrant 
the  inference  that  her  death  was  caused  by  any  disease  that  she  had  at  the 
time  of  the  alleged  gift. 

To  sustain  a  gift  causa  mortis,  there  must  be  such  a  delivery  of  the  article 
donated  as  vests  in  the  donee  control  and  dominion  over  the  properly.  Hot^ 
ria  v.  Clark,  3  N.  Y.  93.    And  this  brings  us  to  another  fatal  defect  in  the 
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defendant*s  case.  I  assume  that  the  deposit  slip  was  in  the  box  at  the  time 
it  was  first  delivered  to  Mrs.  Updyke,  and  remained  in  it  until  after  the  death 
of  Mrs.  Pettibone;  and,  as  we  have  seen,  it  came  into  the  hands  of  the  de- 
fendant after  the  death  of  Mrs.  Pettibone.  But  tlie  possession  of  tliis  deposit 
«Iip  was  of  no  avail  to  the  defendant.  Had  she  presented  it  to  the  bank  where 
the  money  was  on  deposit,  it  would  not  in  any  respect  have  aided  her  in  ob- 
taining the  money.  It  was  simply  a  memorandum,  not  signed  by  any  one, 
not  binding  any  one,  and  was  not  even  evidence  of  the  fact  that  the  bank  had 
the  money.  The  money  was  in  the  bank,  subject  only  to  be  drawn  out  upon 
Mrs.  Pettibone's  check  before  she  died.  The  bank  had  not  made  tiie  return  of 
the  deposit  slip  a  condition  precedent  to  tlie  payment  of  the  money.  It  did 
not  require  it  to  be  returned  to  the  bank.  It  took  no  account  of  it.  It  was 
«imply  a  memorandum  which  would  inform  Mrs.  Pettibone  of  the  time  and 
amount  of  money  she  had  deposited  in  the  bank.  It  was  not  evidence  of  any 
obligation  on  the  part  of  the  bank  to  Mrs.  Pettibone.  Had  the  defendant  ob- 
tained possession  of  the  deposit  slip  during  the  life  of  Mrs.  Pettibone,  the  bank 
would  have  paid  the  money  upon  the  presentation  of  Mrs.  Pettibone^s  check. 
Mrs.  Pettibone  continued  throtigh  her  life  to  have  full  and  complete  control 
over  the  money,  without  reference  to  the  deposit  slip.  How,  then,  can  it  be 
said  that  the  defendant  ever  obtained  control  or  possession  of  the  money  in 
controversy?  And  that,  under  the  authorities,  is  an  essential  element  of  a 
gift  causa  mortis;  as  much  so  as  in  case  of  a  gift  inter  vivos.  It  is  im- 
portant that  this  wholesome  rule  should  not  be  relaxed.  A  mere  symbolical 
delivery  will  not  answer.  The  donee  must  either  have  possession  of  the  arti- 
"Cle  donated  or  the  means  of  obtaining  it.  Curry  v.  Powers,  70  N.  Y.  212. 
In  Basket  v.  Hassell,  107  U.  S.614,  2  Sup.  Ct.  Rep.  415,  Matthews,  J.,  laid 
down  the  rule  governing  the  delivery  of  choses  in  action  as  follows:  "The 
point  which  is  made  clear  by  this  review  of  the  decisions  upon  the  subject  as 
to  the  nature  and  effect  of  the  delivery  of  a  chose  in  action  is,  as  we  think, 
that  the  instrument  pr  document  must  be  tlie  evidence  of  a  subsisting  obliga- 
tion, and  be  delivered  to  the  donee,  so  as  to  vest  him  with  the  equitable  title 
to  tlie  fund  it  represents,  and  to  divest  the  donor  of  all  present  control  and 
dominion  over  it,  absolutely  and  irrevocably  in  case  of  gifts  inter  vivos,  but 
upon  the  recognized  conditions  subsequent  in  case  of  gifts  causa  mortis;  and 
IJiat  a  delivery  which  does  not  confer  upon  the  donee  the  present  right  to  re- 
duce the  fund  into  possession  by  enforcing  the  obligation  accoi*ding  to  its  terms 
will  not  suffice."  In  the  case  of  Bank  v.  Clark,  5  N.  Y.  St.  Hep.  262,  the 
<;ourt  held  that  a  certificate  of  deposit,  signed  by  the  cashier  of  the  bank, 
prima  facie  represented  an  undertaking  on  the  part  of  the  defendant  to  pay 
the  sum  mentioned  in  it  to  the  depositor  on  demand.  The  instrument  not 
-containing  any  absolute  agreement  to  pay  on  the  part  of  the  bank,  the  court 
lieltl  tha't  the  law  supplied  by  implication  such  undertaking.  But  the  deposit 
slip  in  this  case  lacks  the  essential  element  of  the  cashier's  signature.  Gases 
lidding  that  the  delivery  of  a  savings  bank  pass-book  passes  the  possession  of 
the  fund  are  not  authority  for  the  defendant  in  this  case.  The  rules  of  these 
savings  banks  require  the  presentation  of  these  books  upon  the  payment  of 
the  money,  and  authoiize  the  bank  to  make  payment  to  any  one  presenting 
the  book.  The  defendant,  I  think,  failed  to  establish  any  defense  to  tliis  ac- 
tion. The  plaintiff  was  entitled  to  a  verdict,  and  a  new  trial  must  be  granted, 
with  costs  to  abide  the  result  of  the  case. 

NOTE. 

,  Gira— Causi.  Mortis— Deli  vest.  To  constitute  a  valid  gift  causa  mortis,  there 
must  be  not  only  an  actual  and  complete  delivery,  so  as  to  deprive  the  donor  of  aU  fur- 
ther control  or  dominion  over  the  property,  but  the  donee  must  take  and  retain  posses- 
sion untU  the  donor's  death.  Dunbar  v.  Dunbar,  (Me.)  IS  Atl.  Rep.  578.  The  delivery 
must  be  as  complete  as  the  nature  of  the  property  will  admit  of.  Oano  v.  Flsk,  (Ohio,) 
9  N.  E.  Rep.  58d,  and  note;  Lamson  v.  Monroe,  (Me.)  5  Atl.  Rep.  813.    It  must  bo  such 
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as  in  the  case  of  a  ffift  inter  vivos  would  invest  the  donee  with  title.  Shackelford  ▼. 
Brown,  (Mo.)  I  S.  w.  Rep.  890.  And  delivery  to  an  a^ent,  with  instructions  to  deliver 
to  the  donee  in  case  of  the  donor's  death,  otherwise  to  return  to  the  latter,  is  insufficient. 
Id.  But  delivery  to  a  third  person,  for  the  donee's  use,  is  effectual.  Emery  v.  Clougb, 
(N.  H.)  4  Atl.  Rep.  796.  Bee,  also,  note,  Id.  The  intention  of  the  donor  must  be  estab- 
lished hy  clear  and  precise  evidence.  Appeal  of  Madeira,  (Pa. )  Id.  908;  Lamson  v.  Mon- 
roe, supra.  For  evidence  held  sufficient,  see  Vandor  v.  Roach,  (CaL)  15  Pac.  Bep.  354. 
A  delivery  to  a  third  person,  to  be  given  to  the  donee  on  condition  that  he  does  not 
contest  the  donor^s  will,  is  sufficient.  "Woodburn  v.  Woodbum,  (111.)  14  N.  E.  Rep.  58. 
A  certificate  of  deposit  mav  be  the  subject  of  a  gift  caiisa  mortis,  though  payable  to 
the  donor,  and  not  indorsed,  by  her.  Conner  v.  Root,  (Colo.)  17  Pac.  Rep.  773.  But  de- 
livery of  his  bank-book  to  a  third  person  by  the  donor,  with  a  reauest  that  it  be  kept 
for  a  designated  donee,  and  delivered  to  her  on  the  donor's  death,  the  latter  not  parting 
with  the  control  of  the  book,  is  not  a  valid  gift  catLsa  mortis.  Daniel  v.  Smith,  *(CaL) 
Id.  683;  Appeal  of  Walsh,  (Pa.)  15  Atl.  Rep.  470.  Nor  is  delivery  of  a  memorandum 
disposing  of  certain  personal  property,  neither  the  donees  nor  the  articles  mentioned 
being  present.  Trenholm  v.  Morgan,  (S.  C.)  5  S.  E.  Rep.  721.  Gifts  causa  mortis  are 
defined  in  Henschel  v.  Maurer,  (Wis.)  34  N.  W.  Rep.  926;  Parcher  v.  Savings  Bank, 
(Me.)  7  AU.  Rep.  266. 


Ashley  et  aL  v.  Lamb. 
{S\iprem£  Court,  Special  Term,  Monroe  County.    July  11, 1SS8.) 

Executors  and  Administhators— Application  for  Decree  against— Answeb. 

Under  Code  Civil  Proc.  N.  Y.  §  2718,  subd.  1,  providing  that  the  surrogate  most 
dismiss  a  creditor's  application  for  a  decree  directing  the  executor  or  adminiatnitor 
to  pay  his  claim,  upon  the  filing  of  a  "*  written  answer,  duly  veri^ed,  setting  forth 
facts  which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legaL 
and  denying  its  validitvor  legality, "  an  answer  st-ating  that  the  judgment  presented 
has  been  paid,  is  sufficient,  and  it  is  not  necessary  to  give  a  bill  of  particulars,  or  to 
plead  the  evidence. 

On  motion  to  dissolve  injunction. 

Action  by  Julia  P.  Ashley  and  Jeannie  T.  Hard,  administratnces  of  WilU 
lam  M.  Ashley,  deceased,  to  restrain  the  defendant,  George  W.  Lamb,  from 
proceeding  to  collect  a  judgment  in  favor  of  Charles  O.  Ashley  against  said 
William  M.  Ashley,  assigned  to  defendant,  to  cancel  and  annul  the  same,  and 
for  general  relief.  Defendant  had  presented  his  petition  to  the  surrogate  of 
Monroe  county,  upon  which  a  citation  was  issued  to  the  administratrices,  re- 
quiring them  to  show  cause  why  they  should  not  pay  the  judgment.  The  sur- 
rogate ordered  that  defendant  be  allowed  to  come  in  as  a  creditor  of  the  de- 
cedent. One  of  the  administratices  filed  an  answer,  denying  the  indebtedness 
of  her  intestate  to  Lamb,  and  alleged  that  the  judgment  was  paid.  The  sur- 
rogate afterwards  decreed  that  the  administratrices  pay  the  amount  of  the 
judgment  to  Lamb.  The  judgment  not  being  paid  after  demand,  an  order 
was  issued  requiring  the  administratrices  to  show  cause  why  they  should  not 
be  punished  for  contempt  in  refusing  to  pay  it.  An  order  for  the  punish- 
ment of  one  of  the  administratrices  was  granted,  when  the  injunction  waa 
served  on  Lamb,  requiring  him  to  proceed  no  further  in  his  attempt  to  collect 
the  debt.  Lamb  moved  to  dissolve  the  injunction,  and  the  motion  was  heard 
upon  affidavits  and  other  evidence. 

T.  Haines,  for  the  motion.    Alfred  Ely  and  W,  D.  ShuarU  contra. 

Angle,  J.  The  papers  in  this  motion  are  quite  voluminous.  The  end 
argument  was  elaborate,  and  the  submitted  briefs  are  very  full.  The  motion 
turns  upon  a  single  point,  and  that  is  whether  the  answer  put  in  by  the  plain- 
tiffs, under  section  2718,  subd.  1,  of  the  Code,  required  that  the  surruf^Ue 
should  have  dismissed  the  application  of  the  defendant,  Lamb,  for  the  collec- 
tion of  a  judgment  recovered  by  Charles  O.  Ashley  against  the  deceased,  and 
which  had  been  assigned  to  one  Porter  M.  Hinman,  and  by  Hinman  assigned 
to  Lamb.  The  above  section  required  the  surrogate  to  dismiss  Lamb^s  appli- 
cation upon  the  filing  of  a  "  written  answer,  duly  verified,  setting  forth  foct» 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and 
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legal,  denying  its  validity  or  legality  absolateiy,  or  upon  information  and  be* 
lief."  The  position  of  the  plaintiffs'  answer  interposed  before  the  surrogate, 
and  on  which  they  rely,  "alleges,  upon  information  and  belief,  that  before  the 
date  of  the  assignment  of  said  judgment  to  the  said  Porter  M.  Hinraan,  and 
in  or  about  the  month  of  January,  1883,  the  said  William  M.  Ashley  paid  to 
the  said  Charles  O.  Ashley  the  full  amount  of  said  judgment,  and  interest 
thereon."  This  answer  was  duly  verified.  The  Code  names  the  paper  to  be 
tiled  an  ''answer. "  If  it  had  required  an  affidavit  setting  forth  the  facts,  etc., 
it  would  have  been  an  indication  of  an  intention  to  require  a  more  specific 
statement  of  facts  than  is  shown  by  the  use  of  the  word  "answer,"  which  is 
usually  the  name  of  a  pleading.  It  is  not  questioned  here  that  the  present 
answer  would  have  been  a  good  answer  of  payment  in  an  action  by  Lamb  upon 
the  judgment.  The  "answer"  of  title  to  real  property  under  section  2951  of 
the  Code  affords  an  analogy  for  illustration.  The  language  there  is:  "The 
defendant  may  *  *  *  set  forth  in  his  answer  facts  showing  that  the  title 
to  lands  will  come  in  question."  Upon  such  answer,  and  the  giving  of  an 
undertaking,  the  action  before  the  justice  is  to  be  discontinued.  Section  2954. 
The  above  section  2951  has  never  been  held  to  require  such  answer  of  title  to 
set  forth  the  specific  facts  showing  how  or  upon  what  the  answer  is  based,  or 
by  what  proofs  it  is  to  be  supported;  but  it  is  sufficient  if  its  allegations  are 
such  that  under  the  rules  of  pleadmg  the  issue  of  title  is  made.  Main  v. 
Cooper,  25  N.  Y.  180;  Heath  v.  Barmore,  50  N.  Y.  302.  By  the  Code,  §  481, 
a  complaint  is  to  contain  "a  plain  and  concise  statement  of  the  facts  consti- 
tuting such  cause  of  action,"  and  an  answer  must  contain  (section  500,  subd. 
2)  "a  statement  of  any  new  matter  constituting  a  defense  or  counter-claim, 
in  ordinary  and  concise  language."  This  difference  in  language  has  never 
been  held  to  create  a  different  rule  of  pleading  in  an  answer  from  that  pre- 
scribed for  a  complaint  as  to  manner  in  which  facts  are  to  be  stated.  Section 
2710  of  the  Code  also  provides  for  the  dismissal  by  the  surrogate  of  proceed- 
ings in  regard  to  property.  "In  case  the  person  so  cited  shall  interpose 
a  written  answer,  duly  verified,  that  he  is  the  owner  of  said  properly,  or  is 
entitled  to  the  possession  thereof  by  virtue  of  any  lien  thereon  or  special  prop- 
erty therein,  the  surrogate  shall  dismiss  the  proceedings  as  to  such  property 
30  claimed."  This  section  does  not  require  that  the  answer  shall  "set  forth 
the  facts  which  show  ttiat  it  is  doubtful,"  etc.,  as  in  section  2718,  but  pre- 
scribes quite  a  general  form  in  which  the  matters  are  to  be  stated  to  oust  the 
surrogate  of  his  jurisdiction.  My  conclusion  is  tlmt  the  answer  interposed 
before  the  surrogate  was  sufficient,  and  required  the  surrogate  to  dismiss  Mr. 
Liamb's  petition ;  that  the  "setting  forth  the  fact"  of  payment  in  the  form 
used  showed  that  it  was  doubtful  whether  the  petitioner's  claim  was  valid  and 
legal,  and  it  was  a  denial  of  its  validity  or  legality.  In  other  words,  I  hold 
that  it  was  not  necessary  in  this  answer  to  give  a  bill  of  particulars,  or  plead 
the  evidence.  After  the  filing  of  that  answer  the  surrogate  had  no  further 
jurisdiction,  except  to  order  the  dismissal.  This  conclusion  is  supported  by 
the  opinion  of  Surrogate  Rollins  in  Smith  v.  Murray,  1  Dem.  Sur.  34,  where 
a  legatee  asked  that  executors  pay  a  legacy  to  her.  The  answer  alleged  that 
at  the  time  of  decedent's  death  the  legatee  was  indebted  to  decedent  in  a 
larger  sum  than  the  legacy,  and  the  surrogate  held  that  the  answer  very  dis- 
tinctly denied  the  validity  of  the  petitioner's  claim,  and  he  dismissed  the  ap- 
plication. The  motion  must  be  denied,  with  810  costs  of  motion  to  the  party 
prevailing  in  the  action»  aad  to  abide  the  final  adjudication  as  to  costs  of  the 
action. 
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Staten  Island  Eapid  Transit  Co.  ©.  Mayor,  Etc.,  of  the  Cnr  or 

New  York. 
(SupreTTie  Courts  Special  Terrn^  New  JTork  CamUy.    November  10, 1888.) 

1.  Fekrt— Leasb— Peroentaob  on  Receipts— Reduction  of  Rates. 

Defendant  leased  a  ferry  to  plaintiff  for  a  yearly  rent  equal  to  5  per  cent,  of  the 
gross  ferriage  receipts.  At  that  time  the  ferry  ran  to  a  point  on,  and  thenoe  along, 
the  opposite  shore,  and  made  several  stops;  the  whole  fare  being  10  oente.  Plain- 
tiff afterwards  constnicted  a  railway,  and  thereafter  ran  its  boat  to  one  point  only, 
whence  it  conveyed  passengers  by  rail,  charging  10  cents  for  the  whole  trip,  or  5 
cents  each  on  the  ferry  and  railroad.  The  evidence  showed  5  cents  to  be  a  fair  ap- 
portionment for  the  ferriage.  Held  that,  there  being  nothing  in  the  lease  to  the 
contrary,  plaintiff  had  a  right  to  reduce  the  ferriage,  and  defendant  was  only  en- 
titled to  a  percentage  of  ferriage  receipts  calculated  on  the  basis  of  5  cents  for  each 
passenger  carried  on  the  ferry  after  the  railroad  was  used. 

2.  Same — Gross  Receipts — How  Estimated. 

Twenty  per  cent,  of  the  gross  receipts  of  the  ferry  and  railroad  was  estimated  as 
the  amount  of  the  ferriage  receipts,  by  comparing  the  returns  of  the  conductors, 
which,  after  the  settlements  were  made  with  defendant,  were  destroyed.  The  es- 
timate, which  appears  reasonable,  having  been  acquiesced  in  by  defendant,  who  re- 
ceived the  rent  on  that  basis  for  some  time,  and  there  being  no  way  of  ascertaining 
definitely  the  number  of  persons  carried,  such  settlements  will  not  be  disturbed. 
8.  Same. 

Plaintiff  having  contracted  to  carry  persons  for  an  amusement  company,  charging 
10  cents  ferriage,  of  which  it  gave  the  company  2  cents,  must  account  to  defendant 
for  percentage  on  the  full  fare  of  10  cents. 

Action  by  the  Staten  Island  Rapid  Transit  Company  against  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  to  construe  a  lease. 

W.  W.  Maqfarlandt  for  plaintiff.  D.  J,  Dean  and  W.  X.  Wersley,  for  de- 
fendant. 

Ingrauam,  J.  No  ot)jection  is  taken  to  the  form  of  this  action,  and,  as  I 
understand  the  parties,  the  object  is  to  have  a  construction  of  the  lease  and 
of  the  plaintiff's  liability  under  it.  The  first  lease  in  controversy  was  exe- 
cuted on  the  15th  of  May,  1883,  and  thereby  the  defendants  leased  to  the  Staten 
Island  Railroad  Company  the  privilege  or  franchise  to  run  a  ferry  from  the 
foot  of  Whitehall  street,  in  the  city  of  New  York,  over  and  across  the  waters 
of  the  New  York  bay  or  harbor,  to  and  from  Staten  island,  Richmond  county, 
together  with  certain  wharf  property  situate  in  the  city  and  county  of  New 
York,  for  10  years  from  May  1,  1883;  the  lessee  paying  therefor  the  yearly 
rent  of  a  sum  equal  to  5  per  centum  on  the  gross  receipts  for  the  transporta- 
tion of  persons,  horses,  etc.,  over  and  upon  the  said  ferry,  and,  in  addition 
thereto,  for  the  lirst  five  yeare,  $5,000,  and  for  the  second  five  years, 010,000. 
The  lease  further  provides  that  the  lessee  will  make  and  deliver  to  tbe  comp- 
troller of  the  city  of  New  York,  whenever  required,  a  verified  statement  of 
the  actual  gross  receipts  for  ferriages  received  by  the  lessee  during  the  term 
or  terms  designated  by  the  comptroller,  wheresoever  collected,  and  that  the 
lessee  shall  keep  regular  books  of  accoimt,  showing  the  daily  gross  receipts  of 
tlie  said  ferry,  and  tlie  expenses  thereof,  and  allow  the  said  comptroller  to  ex- 
amine the  same.  At  the  time  the  lease  was  made  the  ferry-boats  ran  from 
New  York  toTompkinsville,  on  Staten  island,  and  then  along  the  eastern  shore 
of  the  island,  making  several  stops,  to  Clifton,  and  the  ferriage  was  10  cents 
for  each  passenger.  Prior  to  March  1,  1886,  the  Staten  Island  Railroad  Com- 
pany, with  the  consent  of  the  comptroller,  had  assigned  the  lease  to  the  plain- 
tiff in  this  action,  and  subsequent  thereto  the  plaintiff  had  constructed  a  rail- 
road on  Staten  island;  and  on  March  1,  1886,  the  termination  of  the  ferry 
was  established  at  St  Greorge,  a  place  on  the  north  shore  of  the  island,  and 
ran  its  boats  to  tliat  point  only,  carrying  passengers  to  other  points  on  the  island 
by  its  railroad.  Since  that  time  the  uniform  charge  on  the  boats  and  railroad 
is  10  cents  for  each  passenger.  At  about  the  same  time,  at  St.  George,  an 
amusement  company  established  amusement  grounds,  and,  under  the  arrange- 
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ment  between  the  ferry  company  and  the  amusement  company,  it  was  agreed 
that  to  all  persons  visiting  the  grounds  the  ferry  company  should  charge  10 
cents,  of  which  8  cents  should  be  retained  by  the  ferry  company,  and  2  cents 
paid  to  the  amusement  company  as  a  subsidy.  The  fare  from  point  to  point  on 
the  railroad  was  established  by  the  plaintiff  at  5  cents;  and  in  making  its  re- 
turns for  the  ferriage  to  the  city,  upon  which  the  percentage  should  be  col- 
lected, it  charged  itself  with  5  cents  for  each  passenger,  as  ferriage  between 
New  York  and  Staten  island,  except  those  passengers  carried  to  the  amuse- 
ment grounds  at  8t.  George,  for  each  of  whicli  passengers  the  company 
charged  itself  8  cents,  and  upon  such  amounts  the  5  per  cent,  was  duly  cal- 
culated and  paid  to  the  city;  and  these  amounts  were  received  by  the  city  as 
a  compliance  with  the  contract,  up  to  January  1,  1888.  Subsequent  to  Jan- 
uary 1,  1888,  the  defendant  claimed  that  it  was  entitled  to  5  per  cent,  upon 
the  total  amount  received  by  the  plaintiff,  including  the  amount  charged  for 
transportation  on  the  ferry  and  on  the  railroad,  and  including  the  2  cents  for 
each  passenger  paid  to  the  amusement  company,  and  that  the  plaintiff  not 
having  paid  that  percentage  in  full,  it  claimed  to  annul  the  lease.  By  the 
terms  of  the  lease  the  amount  that  the  defendant  was  to  receive  as  rent  was 
a  sum  equal  to  5  per  cent,  of  the  gross  receipts  for  the  transportation  of  pas- 
sengers, etc.,  over  and  upon  the  said  ferry.  There  is  no  provision  in  the  lease 
that  would  prevent  the  plaintiff  from  reducing  the  fare  for  ferriage  to  5  cents, 
and  so  reduce  the  revenue  coming  to  the  defendant.  The  defendant's  claim, 
as  stated  in  the  brief  submitted,  is  that  '*they  are  entitled  to  percentage  upon 
the  gross  receipts  fiom  persons  crossing  the  ferr>%"  but  that  is  not  the  basis 
upon  which  the  lease  provides  that  the  rent  should  be  calculated.  There  is 
nothing  in  the  lease  that  prevents  the  plaintiff  from  charging  to  those  going 
to  St.  €reorge  10  cents  for  ferriage,  and  for  those  going  beyond,  5  cents  on 
the  ferry.  Nor  is  there  any  reason  why  such  a  discrimination  should  impose 
upon  the  plaintiff  the  burden  of  paying  to  the  city  a  percentage  upon  the 
amount  received  by  it  for  railroad  transportation.  The  evidence  shows  that 
the  apportionment  is,  considering  the  expenses  of  the  railroad  and  ferry,  a 
reasonable  one,  and  I  can  see  no  provision  in  the  lease  which  would  entitle 
the  defendant  to  a  percentage  upon  the  amount  charged  to  passengers  for 
railroad  transportation. 

By  the  eighteenth  statement  of  fact  it  is  provided  that  on  all  passenger 
business  between  St.  George  and  New  York  city  the  defendant  has  received 
its  percentage  upon  10  cents  for  each  passenger  carried  over  the  ferry  be- 
tween these  points,  except  as  to  such  passengers  as  went  to  the  amusement 
grounds  at  St.  George;  and  as  to  those  latter  passengers,  each  of  whom  paid 
10  cents  for  ferriage  from  or  to  St.  George,  to  or  from  New  York  city,  the 
defendant's  percentage  has  been  calculated  and  paid  upon  8  cents,  instead  of 
10  cents,  for  each  of  such  passengers,  and  2  cents  for  each  passenger  has  been 
paid  by  the  plaintiff  to  the  Staten  Island  Amusement  Company,  Limited,  as 
a  subsidy.  It  is  here  admitted  that  each  of  the  passengers  that  went  to  the 
amusement  grounds  paid  10  cents  for  ferriage;  and,  as  the  lease  provides  that 
the  percentage  of  the  city  is  to  be  calculated  upon  the  gross  receipts  for  the 
transportation  of  passengers,  etc.,  over  and  upon  the  said  ferry, — and  I  can 
see  no  reason  why  the  amount  paid  for  ferriage  is  not  the  gross  amount  re- 
ceived for  the  transportation  of  persons  using  the  ferry, — whether  the  com- 
pany paid  the  amount  it  received  to  the  amusement  company  or  to  its  stock- 
holders is  entirely  immaterial,  so  far  as  the  city  is  concerned.  It  was  entitled 
to  its  percentage  upon  the  gross  receipts  for  transportation;  and,  under  the 
form  of  the  admission  here,  the  company  received  the  amount  of  10  cents 
from  each  passenger  for. transportation  u()on  tlie  ferry.  As  to  the  percentage 
on  the.  receipts  for  passengres  carried  over  the  old  railroad,  it  appears  that  the 
estimate  of  the  20  per  cent,  of  gross  earnings  on  both  ferry  and  rail  way ,  as  the 
amount  paid  for  ferry  transportation,  was  obtained  by  a  comparison  of  the  rt>- 
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tarns  of  the  conductors,  which,  after  the  settlements  with  the  city,  were  de- 
stroyed. I  see  no  reason  to  doubt  that  the  propoition  of  20  per  cent,  of  the 
gross  receipts  from  passengers  carried  over  both  ferry  and  railroad  was  fair, 
and  allowed  the  city  all  that  it  was  entitled  to.  As  before  stated,  these 
amounts  had  been  paid  by  the  plaintiff  to  the  city  for  a  considerable  period, 
and  received  by  the  city  without  objection,  and  it  would  be  extremely  unfair 
now  to  throw  upon  the  plaintiff  any  additional  burden  because,  at  this  late 
day,  it  is  unable  to  prove  the  exact  number  of  persons  carried  over  i1»  ferry. 
From  the  facts  before  me  I  think  the  lease  should  be  construed  as  indicated 
in  the  foregoing  opinion.  The  form  of  the  judgment  to  t)e  entered  can  be 
settled  on  notice. 


WiNSLOw  V,  Staten  Island  R.  T.  R.  Co. 

{Supreme  C<ym%  Special  Term,  New  York  CouiUy.    October  16, 1888.) 

CoBPORXTioNS—AoTioNS— Service  of  Summons. 

Under  Code  Civil  Proc.  N.  Y.  §  431,  providing  that  personal  service  of  a  summons 
on  a  domestic  corporation  shall  be  by  delivering  a  copy  to  the  president  or  other 
head  of  the  corporation,  its  secretary  or  clerk,  cashier  or  treasurer,  or  a  director  or 
managing  ag[ent,  service  on  an  assistant  treasurer,  holding  none  of  the  enumerated 
positions,  is  irregular  and  void. 

At  chambers.     On  motion  to  vacate  service  of  summons. 

Qui  tarn  action  for  a  penalty,  brought  by  Francis  A.  Winslow  against  the 
Staten  Island  Rapid  Transit  Railroad  Company.  Tiie  summons  was  served 
on  Edward  Curry,  assistant  treasurer  of  the  corporation. 

John  A,  Amundsmit  for  plaintiflf.  MacFarland,  Boardman  c6  Platte  for 
defendant. 

O'Brien,  J.  The  Code  provides  that  personal  service  of  a  summons  upon  a 
defendant,  a  domestic  corporation,  must  be  made  by  delivering  a  copy  thereof 
to  the  persons  specially  enumerated  in  section  431.  The  aflSdavit  in  this  case 
shows  that  the  person  upon  wliom  service  was  made  was  the  assistant  treas- 
urer, upon  whom  it  is  not  provided  the  summons  can  be  served.  For  the  rea- 
son that  he  was  not  the  "president  or  other  head  of  the  corporation,  the  sec- 
retary or  clerk  to  the  corporation,  the  cashier  or  treasurer,  or  a  director  or 
managing  agent,"  the  motion  to  set  aside  the  service  of  the  summons  herein 
as  irregular  and  void  must  be  granted. 


Prince  Manuf'g  Co.  v.  Prince's  Metallic  Paint  Co. 

{Supreme  Courts  Special  Tenri^  New  York  County.    October  Ift,  1888.) 

Contempt—Acts  Committed  in  Another  Btatb— Disobeying  Injunction. 

It  is  a  violation  of  an  injunction  to  use  a  prohibited  trade-mark  and  name  for 
goods,  though  they  are  made,  sold,  and  shipped  at  defendant's  place  of  business  in 
another  state,  of  which  both  plaintiff  and  defendant  are  resident  corporations,  and 
to  which  defendant,  who  had  been  doing  business  in  the  state  wherein  the  injono- 
tion  is  pending,  has  removed  since  it  was  granted. 

At  chambers.    On  motion  t6  punish  for  contempt. 

Action  by  the  Prince  Manufacturing  Company  against  Prince's  Metallic 
Paint  Company  to  restrain  the  infringement  of  a  trade-mark.  A  preiiminsry 
injunction  was  granted  against  the  use  of  the  name  of  *' Prince"  for  the  paint 
sold  by  defendant,  and  against  the  use  of  the  trade-mark.  The  violations 
were  the  sales  to  persons  in  Troy,  N.  Y.,  and  Boston,  Mass.,  under  the  pro- 
hibited name  and  trade-mark,  and  the  use  of  the  trade-mark  on  barrels  of 
paint  shipped  from  the  manufactory  in  Pennsylvania.  Before  plaintiff  insti- 
tuted the  suit  it  had  been  refused  an  injunction  by  a  Philadelphia  court.  De- 
fendant had  kept  its  principal  place  of  business  in  New  York,  but,  after  the 
injunction  was  granted,  removed  to  Philadelphia.    The  main  facts  as  to  the 
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alleged  violations  were  not  disputed,  but  defendant  insisted  that  the  sales  and 
shipments  were  from  Pennsylvania,  after  its  removal,  and  hence  did  not  vio- 
late an  injunction  by  a  New  York  court. 

Dillaway,  Davenport  &  Leeds,  for  plaintiff.  John  Frankenheimer,  for  de- 
fendant. 

O'Brien,  J.  From  the  affidavits  submitted  on  this  motion  to  punish  the 
defendant  for  contempt  it  seems  reasonably  clear  that  there  has  been  a  viola- 
tion of  the  injunction,  by  the  sale  in  Troy,  and  the  commission  of  the  acts 
charged  as  a  violation  in  the  shipment  to  lioston,  and  in  the  affixing  of  the 
trade-marl(  to  goods  at  Lehigh  Gap.  The  injunction  was  granted  to  preserve 
intact  the  subjectrmatter  of  the  action,  which  is  the  right  to  use  the  trade* 
mark  and  designation,  until  the  final  determination  of  the  rights  of  the  par* 
ties  by  a  trial.  It  has  l)een  strongly  urged  that,  because  both  the  parties  to  this 
action  are  Pennsylvania  corporations,  that  this  court  has  no  power  to  restrain 
the  defendants  from  carrying  on  their  business  in  Pennsylvania  in  selling 
Prince's  metallic  paint  with  the  trade-mark  in  question  affixed  thereto  outside 
of  this  state.  There  is  no  doubt,  however,  that  this  court  obtained  jurisdic- 
tion of  the  action  now  pending  in  this  court,  and  in  which  the  injunction  was 
issued;  and  while,  as  a  rule,  the  power  of  an  equity  court  is  limited  to  the 
territorial  jurisdiction  of  the  court,  disobedience  to  an  injunction,  tliough 
committed  without  the  state,  is  nevertheless  punishable  in  this  action.  The 
defendant  seeks  to  excuse  the  acts  complained  of  by  disclaiming  any  intention 
of  willfully  violating  the  injunction  order.  The  case  is  now  on  the  calendar, 
and  set  down  for  trial  for  this  week.  It  seems  to  me,  under  the  circumstances, 
that  in  fixing  the  punishment  for  the  contempt,  which  I  regard  as  established, 
that  a  reference  to  determine  the  amount  of  plaintiff's  damages  should,  if 
possible,  be  avoided,  for  the  reason  that,  if  judgment  should  be  in  favor  of 
the  plaintiff,  a  reference  to  ascertain  the  damages  would  be  necessary,  and 
such  damage  which  plaintiff  may  have  suffered  by  a  violation  of  the  injunc- 
tion could  be  then  ascertained.  The  defendant,  however,  should  not  be  al- 
lowed, after  disregarding  the  injunction,  to  escape  unpunished.  Accordingly 
the  defendant  should  pay  a  fine  of  )S^50  within  20  days,  and,  in  default  thereof, 
that  his  answer  in  this  case  be  stricken  out.    Ordered  accordingly. 


In  re  Whitlock. 
{Supreme  Court,  Special  Term,  New  York  County,    October  18, 1888.) 

Attorney  and  Cuznt^—Privilbgbd  Communications— Wbxtinos  ov  Third  Pbrsons. 
Code  Civil  Proc.  N.  Y.  §  835,  which  declares  that  an  attorney  or  counselor  shall 
not  be  allowed  to  disclose  communications  received  from  a  client  in  the  course  of 
professional  employment,  does  not  apply  to  writings  executed  by  third  persons, 
and  an  attorney  may  be  compelled  to  produce  such  papers,  when  examined  as  a 
witness,  though  he  received  them  from  his  client. 

At  chambers.    On  motion  for  an  order  to  produce  papers. 

Bache  Mc£.  Whitlock,  an  attorney  and  counselor  at  law,  was  examined 
upon  commission  issued  by  the  high  court  of  justice  of  England,  queen's  bench 
division,  as  a  witness  in  an  action  brought  in  said  court  by  Charles  G.  Francli- 
lyn  against  John  Walter  and  Greorge  E.  Wright.  In  the  course  of  his  examina- 
tion he  was  asked  to  produce  certain  letters  and  writings  proceeding  from  said 
Francklyn,  which  he  refused  to  produce,  because  they  had  been  received  by 
him,  in  the  course  of  his  professional  employment,  from  one  Sir  Bache  Cunard, 
for  whom  he  was  conducting  an  action  against  said  Francklyn.  Whereupon 
this  order  was  prayed  for.  Code  Civil  Proc.  N.  Y.  §  885,  declares  that  *'an  at- 
torney or  counselor  at  law  shall  not  be  allowed  to  disclose  a  communication 
made  by  a  client  to  him  in  the  course  of  his  professional  employment. '^ 

Bangs,  Stetson,  Tracy  <&  McVeayh,  for  the  motion.  Whitlock dk  Simonds, 
for  the  witness. 
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O^Brien,  J.  MitchelVif  CcLse,  12  Abb.  Fr.  249,  is  decisive  on  this  motion. 
Writings  signed  and  executed  by  other  persons  cannot  in  any  way  be  consid- 
ered as  communications  by  the  client  to  his  attorney,  although  the  client  may 
iiave  dielivei-ed  the  writings  to  the  attorney.  The  client,  under  a  9uhpctna 
duces  tecum t  if  thepapei-s  were  in  his  possession,  could  be  compelled  to.produoe 
them ;  and  the  fact  that  he  is  merely  a  witness,  and  not  a  party,  does  not  change 
the  rule.  ^*If  they  f^'.  e.,  witnesses]  must  produce  books  and  papers,  so  most 
he  [i,  c,  the  party.]"  Mitchell* a  Case,  Id.  "In  courts  of  equity  the  princi- 
ple of  protection  never  was  extended  to  all  papera  belonging  to  a  client  which 
he  may  have  put  into  the  hand  of  his  solicitor. "  Id.  The  Code  only  prevents 
the  disclosure  of  communications  "made  by  his  client  to  him,  or  his  advice 
tiiereon."  Letters  or  communications,  written  or  sent  by  client  to  attorney, 
or  by  the  attorney  to  client,  are  privileged,  but  not  writings,  documents,  etc., 
of  third  persons,  even  though  sent  by  a  client  to  his  attorney.  Motion  requir- 
ing the  witness  to  produce  and  exhibit  the  papers  and  writings  before  the 
commissioners  is  granted. 


In  re  Application  of  Attorney  General. 
(Supreme  Courts  Special  Term,  Ulster  County.    August,  1888.) 

Railroad  Companies — Action  to  Vacate  Charter— Leave  to  Sue. 

Where  a  railroad  company  purchases  at  foreclosure  sale  the  property  and  fran- 
chises of  another  company,  whose  road-bed  is  not  finished,  reorganizes  under  Laws 
N.  Y.  1874,  c.  480,  which  provide  that  such  reorganization  "shall  become  and  be 
vested  with  *  *  *  all  tne  rights,  privileges,  and  franchises^*  belonging  to  the 
corporation  owning  the  property  so  sold,  "and  shall  be  subject  to  all  the  provisions, 
duties,  and  liabilities  Imposed  b^  the  general  railroad  act  and  its  amendments,  ex- 
cept so  far  as  *  *  *  inconsistent  herewith,  and  with  the  last-named  rights, 
privileges,  or  franchises, "  and  fails  to  complete  the  railroad  within  the  time  lim- 
ited by  the  general  railroad  act  and  amendments,  under  which  the  corporation  own- 
ing the  property  was  organized,  the  attorney  general  will  be  allowed  to  bring  an 
action  to  vacate  Its  charter,  under  Code  Civil  Proc.  N.  Y.  S  1798  et  seq. 

E.  Countryman,  for  petitioner.    John  E.  BurrUl  and  John  /.  LevisoUf  for 

Ulster  &  Delaware  Railroad  Company. 

• 

Parker,  J.  This  is  an  application  by  the  attorney  general,  pursuant  to 
section  1798  et  seq.,  of  the  Code  of  Civil  Procedure,  for  leave  to  bring  an  ac- 
tion against  the  Ulster  &  Delaware  Railroad  Company,  for  the  purpose  of 
vacating  the  charter  of  said  company,  and  perpetually  enjoining  it  from  the 
exercise  of  any  of  its  corporate  rights,  etc.,  because,  as  is  alleged,  it  has 
failed  to  discharge  the  duty  and  liability  imposed  by  the  general  railroad  act 
of  1850,  and  the  several  acts  amendatory  thereof,  which  provide,  among  other 
things,  that  if  any  corporation,  formed  pursuant  to  its  provisions,  shall  not 
finish  its  road  and  put  it  into  operation  in  10  years  from  the  time  of  filing  its 
articles  of  association,  its  corporate  existence  and  power  shall  cease.  It  ap- 
pears from  the  petition  that  in  the  year  1866  the  Rondout&  Oswego  Railroad 
Company  was  organized  under  the  provisions  of  the  act  before  referred  to, 
and  commonly  known  as  the  ** general  railroad  law,"  for  the  purpose  of  oun- 
str  noting,  maintaining,  and  operating  a  railroad  from  Rondout,  Ulster  county, 
to  or  near  the  village  of  Oneonta,  in  Colliers ville,  Otsego  county,  N.  Y., 
H  distance  of  about  85  miles;  the  line  of  its  road,  as  authorized  by  its  articles 
of  association,  passing  through  the  town  of  Harpersfield,  Delaware  county, 
.which  town,  in  the  year  1869.  was  bonded  in  the  amount  of  $100,000,  in  aid 
of  the  construction  of  said  railroad.  The  road-bed»  property,  and  franchises 
-of  the  Rondout  &  Oswego  Railroad  Company,  the.  corporate  name  of  which 
was  subsequently  changed  to  the  New  York,  Kingston  &  Syracuse  Railroad 
Company,  was  sold  in  May,  1875,  at  a  mortgage  foreclosure  sale,  and  pur- 
chased by  a  committee  of  the  old  bondholders,  who  thereupon  executed  fod 
tiled  in  the  office  of  the  secretiiry  of  state  the  certificate  of  reiorganization  re- 
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quired  by  chapter  430  of  the  Laws  of  1874.  Subsequently,  and  on  May  17» 
1875,  the  property  so  purchased  was  conveyed  to  the  Ulster  &  Delaware  Rail- 
road Company.  Prior  to  the  sale  of  the  property  pursuant  to  the  judgment  of 
foreclosure,  the  road  had  been  constructed  and  was  in  actual  operation  from 
one  of  its  termini^  Bondout,  to  Stamford,  but  had  not  been  constructed  be- 
yond that  point  through  the  town  of  Harpersfield.  The  Ulster  &  Delaware 
Hailroad  Company,  since  it  became  the  owner,  in  1875,  has  operated  the  road 
between  the  same  points,  Rondout  and  Stamford,  and  has  not  finished  and  put 
in  operation  the  road  to  Oneonta,  the  line  of  which  passes  through  the  said 
town  of  Harpersfield.  The  residents  of  this  town,  through  their  local  officers, 
alleging — First,  that  it  was  the  duty  of  the  Ulster  &  Delaware  Railroad  Com- 
pany to  complete  the  road  within  the  period  of  time  provided  by  statute;  and 
second,  that  such  period  of  time  has  expired, — applied  to  the  attorney  general 
to  commence  an  action  for  the  purpose  of  dissolving  the  corporation.  The 
attorney  general  determined  that  the  facts  warrant^  the  commencement  of 
an  action.  Hence  this  application  to  obtain  leave  of  the  c^urt  for  such  pur- 
pose. 

In  People  v.  Railroad  Co,,  24  N.  Y.  261,  the  court  say:  "A  company  en- 
dowed witli  a  franchise  or  privilege  to  maintain  and  operate  a  railroad  on  a 
fixed  route,  and  between  places  named  in  its  charter,  cannot  exercise  the 
franchise  or  privilege  in  the  operation  of  a  road  upon  another  route,  and  be- 
tween other  places.  The  franchise  can  only  be  legally  exercised  by  the  corpo- 
ration operating  the  entire  road.  There  is  no  privilege  granted,  or  right  ob- 
tained, to  operate  a  part  thereof;  and  if  it  should  undertake  to  do  so,  it  is  ex- 
ercising a  franchise  or  privilege  without  legal  sanction,'' — and  holds  that  the 
proper  remedy  is  an  action  brought  by  the  attorney  general  in  the  name  of 
the  people  of  the  state,  to  vacate  the  charter,  or  annul  the  existence  of  thede* 
linquent  corporation.  If  the  Rondout  &  Oswego  Railroad  Company  were  still 
the  owner  of  the  property  and  franchises  in  question,  and  the  action  were  sea- 
sonably brought,  it  would,  beyond  question,  result  in  annulling  the  exist^ice 
of  the  corporation.  The  question  involved  in  this  controversy,  to-wit,  did 
the  Ulster  &  Delaware  Railroad  Company,  by  reason  of  the  sale  and  reorgan- 
ization under  the  Laws  of  1874,  acquire  the  property  charged  with  the  lia- 
bility of  completing  the  road,  which  the  law  had  imposed  upon  the  Rondout 
&  Oswego  Railroad  Company?  has  never  been  passed  upon  by  the  courts  of 
this  state.  Chapter  430  of  the  Laws  of  1874,  under  which  the  Ulster  &  Dela- 
ware Railroad  Company  was  organized,  contains  a  provision  that  the  company 
formed  andthe  reorganization  *'shaU  become  and  be  vested  with  and  entitled 
to  exercise  and  enjoy  all  the  rights,  privileges,  and  franchises  which  at  the 
time  of  the  sale  belonged  to  or  were  vested  in  the  corporation  which  last 
owned  the  property  so  sold,  or  its  receivers,  and  shall  be  subject  to  all  the  pro- 
visions, duties,  and  liabilities  imposed  by  the  general  railroad  act  and  its 
amendments,  except  so  far  as  said  provisions,  duties,  and  liabilities  may  be  in- 
consistent herewith,  and  with  the  last-named  rights,  privileges,  or  franchises. 
On  the  part  of  the  railroad  company  it  is  argued  that,  within  the  rule  laid 
down  in  certain  cited  decisions,  the  franchises,  rights,  etc.,  which  the  com- 
pany acquired  on  the  sale  must  be  construed  as  being  limited  to  the  fran- 
chises necessary  for  the  use  and  enjoyment  of  the  railroad  and  property  sold 
and  conveyed  to  the  new  company,  and  that  the  new  company  only  acquired 
the  railroad  as  completed  to  Stamford.  An  examination  of  the  mortgage, 
judgment  of  foreclosure,  and  deed  fails  to  disclose,  to  my  mind,  any  basis  for 
such  an  argument.  It  is  further  argued  that  the  intendment  of  the  statute  is 
that  the  purchaser  takes  the  property  subject  not  to  the  liabilities  and  penal- 
ties and  duties  which  may  have  been  incurred  by  the  old  corporation,  but  sub- 
ject to  such  provisions  of  law  as  are  applicable  to  all  the  railroads  of  the  state, — 
those  of  a  certain  class,  not  those  of  a  single  defaulting  corporation.  The  con- 
struction thus  contended  for  would  enable  any  raihoad  corporation  to  avoid 
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the  penalty  imposed  for  a  failure  to  complete  its  road  by  the  convenient 
method  of  a  mortgage  foreclosure  and  reorganization  under  the  act  of  1874. 
On  the  part  of  the  attorney  general  it  is  insisted  that  the  act  of  1874  was  in- 
tended to  and  does  provide  a  scheme  by  which  the  right  of  the  public  to  have 
a  road  completed  and  operated  for  the  entire  distance  provided  for  by  the  orig- 
inal articles  of  association  is  protected;  that  under  its  provisions  the  pur- 
chaser at  the  foreclosure  sale  becomes  invested  with  all  the  property,  rights, 
privileges,  and  franchises  of  the  old  corporation,  and  in  turn  becomes  subject 
to  the  penalty  which  the  general  railroad  act  imposes  upon  all  corporations 
which  fail  either  to  complete  or  operate  the  railroad  its  full*  length.  The  ques- 
tion presented,  to  say  the  least,  is  of  sufficient  importance  to  justify  the  peo- 
ple in  submitting  their  case  to  a  coutt  from  the  determination  of  which  a  re- 
view can  be  had  in  the  appellate  courts.    Leave  to  commence  action  granted. 


Kerr  v.  West  Shore  R.  Go. 
(Suprevfie  Court,  Special  Terrriy  Ulster  County.    August,  1888.) 

1.  Railroad  CoMPAMrES — Construction  of  Road— Farm  Crossings. 

Where  a  dock  erected  on  that  part  of  a  farm  bordering  on  a  navigable  river  was 
acquired  bv  a  railroad  company  in  condemnation  proceedings  as  part  of  its  right  of 
way,  and  there  was  not  sufficient  land  of  the  farm  remaining  beyond  the  railroad 
upon  which  another  dock  could  be  erected,  the  company  could  not  be  compelled  to 
erect  a  crossing  under  Laws  1860,  o.  140,  $  44,  requlnng  railroad  companies  to  erect 
and  maintain  farm  crossings. 

2.  Samb^Obstruotion  of  Navigation. 

Where  land  underwater  granted  to  one  bj  patent,  reserving  to  the  state  the  right 
of  re-entry  until  the  land  shall  have  been  appropriated  to  the  purposes  of  commerce 
by  the  erection  of  a  dock  thereon,  is  acquirea  after  the  erection  of  a  dock  and  before 
re-entry  by  the  state  by  a  railroad  company  in  condemnation  proceedings,  the  com- 
pany has  the  right  to  obstruct  navigation  to  the  extent  reqiured  to  buUd  its  road. 
8.  Same— Duty  to  Rbstorb  Water-Course. 

A  bav  over  which  a  bridge  is  constructed  by  the  company  having  been  previously 
navigable  by  flat-boats  and  scows  only,  and  navigation  by  such  boats  not  being  im- 
peded by  the  bridge,  the  company  has  sufficiently  complied  with  Laws  1850,  o.  140, 
I  28,  subd.  5,  requiring  a  railroad  company  to  restore  any  water-course  intersected 
by  its  railroad  ^'  to  its  former  state,  or  to  such  a  state  as  not  unnecessarily  to  have 
impaired  its  usefulness. " 
4  Same— Removal  of  Obstructions— Acts  of  Contractor. 

Obstructions  to  navigation  by  piles  within  the  limits  of  the  ri^ht  of  way  must  be 
removed  by  the  company,  and  it  cannot  evade  liability  by  showing  that  they  were 
placed  there  by  a  contractor. 

5.  Public  Lands— Reservation  in  Patent — Subsequent  Grant— Re-entbt  by  State. 

A  subsequent  patent  to  the  railroad  company  for  the  land,  on  which  the  former 
patentee  had  not  erected  a  dock,  amounted  to  a  re-entry  by  the  state  and  divested  his 
title. 

6.  Same— Grant  to  Railroad  Company—Decision  of  State  Offiobrs— Review. 

The  grant  of  lands  under  water  for  railroad  purposes  being  authorized  by  Laws 
1850,  c.  140,  S  25,  the  decision  of  the  state  officers  in  issuing  such  subsequent  patent 
cannot  be  reviewed  in  an  action  between  the  company  and  the  former  conditional 
patentee. 

7.  Judgment— Res  Adjudicata— Nuisance— Constbuotion  of  Railroad. 

After  an  adjudication  in  condemnation  proceedings  that  a  railroad  company,  on 
paying  a  specified  sum,  shall  become  the  owner  of  certain  lands  for  the  purpose  ef 
building  a  railroad  upon  them,  the  former  owner,  who  was  a  party  to  the  proceed- 
ings, cannot  allege  that  the  railroad  which  was  accordingly  built  is  a  nuisance,  the 
matter  being  res  adjudicator 

8.  Eminent  Domain— Compensation— A wabd  of  Damages— Pxbsumftion. 

It  having  been  known  before  the  proceedings  were  completed  how  a  bridge  across 
a  bay  traversing  the  land  appropriated  was  to  be  built,  and  no  claim  for  a  draw- 
bridge having  been  made,  it  will  be  presumed  that  the  damages  awarded  included 
compensation  for  the  injuries  caused  by  the  bridge,  and  the  owner  cannot  after- 
wards require  the  company  to  build  a  draw-bridge. 

Action  by  Charles  Kerr  against  the  West  Sbore  Railroad  Company  to  compel 
defendant  to  restore  a  road  and  water-course,  the  usefulness  of  which  is  ai* 
leged  to  be  impaired  by  its  embankment  and  bridge. 


ii 
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WiUiam  Ltnmebery,  for  plaintiff.  F.  Z.  Westbrook  and  /.  N.  Fi&ro,  for 
defendant. 

Parker,  J.  The  plaintiff  is  seized  and  possessed  of  a  farm  of  land  situate 
on  the  west  shore  of  the  Hudson  river,  in  the  town  of  Marlborough,  Ulster 
county.  This  farm  has  a  frontage  of  al3out  4,000  feet  on  the  Hudson.  For 
the  land  under  water  between  high  and  low  water  mark  letters  patent  were 
granted  to  the  plaintiff  on  the  5th  day  of  January,  1876.  The  letters  patent 
recited  that  the  grant  is  made,  '* excepting  and  reserving  to  all  and  every  the 
said  people  the  full  and  free  right,  liberty,  and  privilege  of  entering  upon  and 
using  all  and  every  part  of  the  above-described  premises  in  as  ample  a  manner 
as  they  might  have  done  had  this  power  and  authority  not  been  given,  until 
the  same  shall  have  been  actually  appropriated  and  applied  to  the  purposes  of 
commerce  by  erecting  a  dock  or  docks  thereon,  or  for  the  beneficial  enjoyment 
of  the  same  by  the  adjacent  owner."  Pursuant  to  the  authority  granted  by 
such  letters,  the  plaintiff  or  his  predecessors  in  title  erected  docks  along  the 
southerly  portion  of  said  water,  to  which  a  way  or  road  led  from  the  limekilns 
and  cement  quarries  situate  on  said  farm,  as  well  as  from  other  portions  of 
it.  Prior  to  some  time  in  the  year  1882,  vessels  navigating  the  Hudson  river 
were  accustomed  to  land  at  this  dock  and  discharge  coal  and  other  commodi- 
ties of  which  the  owner  of  the  premises  had  need,  and  to  receive  cement,  lime, 
and  moulding-sand  for  transportation  to  market,  all  of  which  were  hauled  over 
the  road  leading  to  the  dock.  Some  distance  north  of  the  dock  or  docks,  but 
in  front  of  the  premises  of  the  plaintiff,  is  a  bay  or  arm  of  the  Hudson,  extend- 
ing to  the  mouth  of  a  small  stream  known  as  '*  Jew's  Greek, "  up  which  stream 
the  tide  ebbs  and  flows  for  a  short  distance.  Until  some  time  in  the  year  1885* 
there  was  no  dock  or  wharf  in  this  bay  or  cove,  and  not  for  many  years,  if 
ever,  has  this  bay  been  used  by  steam  or  sail  vessels  for  the  purpose  of  trade. 
In  the  year  1881,  the  New  York,  West  Shore  &  Buffalo  Railway  Company  was 
duly  incorporated  as  a  railroad  company  under  the  laws  of  New  York.  The 
line  of  its  road  was  located  over  and  across  the  lands  of  this  plaintiff,  some 
portions  of  it  including  lands  under  water  granted  to  Kerr  by  the  letters  pat- 
ent aforesaid.  Such  line  embraced  a  strip  of  land  99  feet  wide  and  extending 
the  full  length  of  plaintiff's  premises.  February  16,  1882,  said  railroad  com- 
pany received  from  the  state  letters  patent  purporting  to  grant  to  it,  among 
other  things,  the  land  underwater  in  front  of  plaintiff's  premises,  now  owned 
and  occupied  by  its  successor,  this  defendant,  for  railroad  purposes,  and  being 
the  same  premises  described  in  the  surveys  and  maps  filed  in  the  Ulster  county 
clerk's  office  describing  the  original  location  of  the  line  of  its  railroad.  Sub- 
sequently, and  in  May  of  the  same  year,  in  accordance  with  the  provision  of 
the  statutes  in  such  case  made  and  provided,  said  railroad  company  made  an 
application  to  the  court  to  acquire  the  title  of  this  plaintiff  and  others  in  and 
to  said  lands  and  premises,  and  such  proceedings  were  thereafter  had  as  re- 
sulted in  an  award  by  commissioners  duly  appointed  that  the  compensation 
that  the  "railroad  ought  justly  to  make  for  the  real  estate  in  question  is  the 
sum  of  63»000.''  The  award  thus  made  was  confirmed  by  the  court,  and  the 
money  paid  by  the  railroad  company  as  provided  therein.  From  the  order 
confirming  the  appraisal  and  report  of  the  commissioners  an  appeal  was  taken 
by  this  pkuntiff  to  the  general  term  of  the  supreme  court,  which  court  affirmed 
the  order  appealed  from.  The  right  of  way  thus  acquired  included  within  its 
limits  all  of  plaintiff's  docks,  and  so  much  of  plaintiff's  way  or  road  leading 
to  the  dock  as  was  embraced  within  the  99  feet.  In  the  construction  of  its 
road-bed,  the  grade  was  established  at  about  nine  feet  above  the  level  of  the 
road  and  dock,  and  the  plaintiff  claims  that  such  embankment  prevents  him 
from  using  his  road  in  the  hauling  of  goods,  wares,  and  merchandise  to  the 
river  for  transportation,  as  he  was  accustomed  to  use  it  prior  to  its  construe- 
tiont  and  asks  the  judgment  of  the  court  that  it  be  declared  a  nuisance,  and 
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the  defendant  enjoined  and  restrained  from  maintaining  the  embankment  in 
such  manner  as  to  impair  the  usefulness  of  the  road  leading  to  the  water  chan- 
nel of  the  Hudson.  In  constructing  the  road  across  the  cove  or  bay,  piles 
were  driven  14  feet  apart  from  center  to  center  and  then  filled  in  for  the  greater 
part  of  the  way,  except  opposite  the  point  where  Jew^s  creek  emptied  into  the 
bay,  and  there  an  iron  bridge  a  little  over  70  feet  in  length  was  placed.  From 
the  base  of  the  rail  on  this  bridge  to  high- water  mark  was  about  8  feet,  and 
from  the  bottom  of  the  bridge  cords  to  high- water  mark,  a  little  over  4  feet. 
The  road-bed  and  track  were  completed  at  this  point  about  the  bt^nning  of 
the  year  1883.  This  defendant  acquired  title  to  the  property  in  the  year  1885, 
under  and  by  virtue  of  a  judgment  of  foreclosure,  and  sale  and  proceedings 
had  thereafter  pursuant  to  statute.  About  that  time,  and  in  the  year  18^, 
the  plaintiff  commenced  the  erection  of  a  small  dock  or  wharf  inside  of  the 
cove,  to  be  used  in  the  shipment  of  sand,  of  which  his  lands  contain  a  large 
quantity,  and  of  superior  quality  for  brick-making  purposes.  From  this  dock 
the  sand  is  loaded  on  scows  carrying  from  45  to  50  tons,  and  drawing  from 
2^  to  3  feet  of  water.  The  scows  are  taken  •ut  of  the  cove  under  Uie  iron 
bridge,  and  the  sand  is  then  shoveled  into  larger  vessels  and  taken  to  market. 
This  method  of  transportation  is  much  more  expensive  than  it  was  prior  to  the 
building  of  the  road,  when  it  was  taken  into  the  lower  dock  and  loaded  into 
the  large  vessels  direct.  At  low  tide  the  water  at  the  sand  dock  is  about  8 
inches  deep,  and  at  high  tide  from  3^  to  4  feet.  Under  the  bridge  the  water 
is  about  4  feet  deep  at  low  tide  and  about  7  at  high  tide.  The  plaintiff  in  his 
complaint  alleges  that  such  embankment  unnecessarily  impairs  the  navigation 
to  the  dock  of  the  plaintiff  at  or  near  the  mouth  of  Jew's  creek,  and  prays  that 
the  defendant  be  required  to  restore  the  water  channel  as  it  was  before  the 
filling  in. 

The  remedy  of  an  owner  of  land  crossed  by  a  railroad  for  a  failure  to  dis- 
charge its  statutory  obligation  to  such  owner  is  not  confined  to  an  action  for 
damages,  but  may  be  enforced  in  equity,  and  the  performance  of  the  duty 
compelled  by  a  mandatory  injunction.  Jones  v.  Seligman,  81  N.  Y.  190; 
Wademan  v.  Railroad  Co,,  51  N.  Y.  568.  When,  as  in  this  case,  so  far  as 
the  docks  are  concerned,  a  railroad  has  acquired  the  right  of  way  either  by 
purchase  or  proceedings  to  condemn,  and  payment  made,  it  owes  no  other  or 
further  duty  to  the  former  owner  than  such  as  is  imposed  by  statute.  If, 
then,  this  defendant  is  under  any  statutory  obligation  to  provide  a  crossing 
for  the  plaintiff  at  the  dock,  he  is  entitled  to  the  relief  demanded  in  such 
respect;  otherwise,  not.  Subdivision  5  of  section  28  of  the  general  railroad 
act  (chapter  140,  Iiaws  1850)  requires  a  railroad  which  constructs  its  road 
along  or  across  a  highway  to  restore  the  highway  **to  its  former  state,  or  to 
such  a  state  as  not  unnecessarily  to  have  impaired  its, usefulness."  The  evi- 
dence in  this  case  does  not  warrant  a  finding  that  the  road  in  question  was  a 
public  highway;  therefore  the  provision  of  the  statute  does  not  apply.  The 
only  other  provision  relating  to  crossing  is  contained  in  section  44  of  the 
same  act,  which  provides,  among  other  things,  that  a  railroad  corporation 
"shall  erect  and  maintain  farm  crossings  of  the  road  for  the  use  of  the  pro- 
prietors of  the  land  adjoining  such  railroad."  £ven  if  the  plaintiff  had  a 
dock  upon  which  he  could  go  after  crossing  the  property  of  the  railroad*  it  is 
not  clear  that  the  court  would  be  justified  in  holding  the  locus  in  quo  to  con- 
stitute a  farm  crossing  within  the  letter  or  spiiit  of  the  act.  It  is  nnneees- 
sary,  however,  to  pass  upon  that  question  in  the  case.  The  object  and  intent 
of  the  provision  of  the  statute  requiring  the  maintenance  of  farm  crossings 
is  plain.  It  is  to  enable  the  owner  of  lands  separated  in  two  or  more  parcels 
to  pass  from  one  parcel  to  the  other  for  the  purpose  of  husbandry  with  loaded 
or  empty  wagons.  The  crossing  is  required  to  be  made  for  his  benefit,  and 
not  for  the  purpose  of  imposing  a  useless  burden  upon  the  railroad  company. 
And  when  it  is  clear  that  the  crossing  cannot  be  used  by  the  owner;  that  he 
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has  not  any  property  on  which  to  go  after  the  crossing  is  made,— the  court 
will  not  decree  that  the  railroad  waste  its  resources  in  building  impracticable 
and  useless  crossings.  In  this  case,  the  railroad  have  acquired,  by  legal  pro- 
ceedings, and  paid  for,  the  docks  in  question.  The  docks  belong  to  it.  The 
plaintiff  has  no  title  to  or  interest  in  them.  Beyond  plaintifTs  boundary  are 
the  waters  of  the  Hudson  river.  The  plaintiff  has  no  dock  there  upon  which 
he  could  go  if  he  had  a  crossing.  Neither  has  he  sufficient  lands  under  water 
at  that  point  upon  which  a  dock  could  be  erected.  A  crossing,  therefore, 
would  be  of  no  benefit  to  hhn,  and  would  simply  impose  a  fruitless  burden 
upon  the  company.  Under  such  circumstances,  a  court  of  equity  will  not 
decree  that  a  crossing  be  erected  and  maintained. 

Neither  is  the  plaintiff  entitled  to  a  decree  declaring  the  embankment, 
trestle  work,  and  bridge  extending  across  the  cove,  or  any  part  of  it,  a  nui- 
sance. Assuming  the  plaintiff  tu  have  been  the  owner  of  the  land  under 
water,  after  the  grant  by  the  state  to  the  company  of  February  16, 1882,  still, 
as  between  the  plaintiff  and  this  defendant,  the  question  of  the  right  of  the 
company  to  build  its  railroad  where  it  Is  at  present  located  is  res  ndjudiaata. 
The  company  instituted  proceeding  to  acquire  plaintiff's  interest  in  such 
lands  in  the  manner  authorized  by  statute.  The  plaintiff  was  a  party  to  the 
proceedings.  He  had  his  day  in  court,— the  opportunity  to  make  any  and  all 
legal  objection  which  he  might  desire.  Those  proceedings  resulted  in  an 
adjudication  by  the  court  to  the  effect  that  the  company,  as  against  this  plain- 
tiff and  all  other  parties  to  that  proceeding,  on  payment  of  $3,000,  should 
become  the  owner  of  the  land  in  question  for  the  purpose  of  building  a  rail- 
road thereon.  That  adjudication,  unless  reversed,  determined  finally  the 
rights  of  the  parties;  subject,  of  course,  to  the  statutory  obligations  imposed 
upon  the  defendant  in  the  construction  of  its  road.  This  plaintiff  in  that 
proceeding  availed  himself  of  the  right  of  appeal,  and  the  adjudication  of  the 
court  below  was  affirmed.  The  rights  of  the  parties  having  been  passed  upon 
and  determined  by  a  court  of  competent  jurisdiction,  the  plaintiff  cannot  be 
permitted  in  a  collateral  action  to  attack  or  affect  such  prior  and  direct  adjudi- 
cation. 

Were  it  competent  for  the  court  in  this  action  to  review  the  question  of  the 
railroad  company's  right  to  build  a  road  across  the  cove, — ^a  proposition  I 
deny, — it  would  of  necessity  result  in  an  affirmance  of  the  right.  The  title 
to  lands  under  tide- waters  are  vf'Sied  in  the  state,  and  held  by  it  in  trust  for 
the  people;  but  the  legislature,  as  the  representative  of  the  people,  may  grant 
the  sale  or  confer  an  exclusive  privilege  in  tide-water,  provided  the  right 
granted  does  not  trench  upon  the  powers  granted  to  congress.  People  v.  7'i6* 
beiU,  19  N.  Y  628 ;  People  v.  Canal  Appi-aisefs,  33  N.  Y.  487.  The  state  may 
for  the  purpose  of  commerce  partially  hinder  navigation,  by  authorizing  the 
construction  of  docks,  piers,  bridges,  and  railroads,  which  are  declared  (Oanal 
Co.  v.  Latorencet  2  Hun,  168)  to  be  included  in  the  demands  of  commerce,  to 
which  navigation  is  in  a  degree  subject.  The  legislature  by  proper  enact- 
ment f  1  Rev.  8t.  7th  £d.  p.  573,  g  67)  conferred  upon  the  commissioners  of 
the  land-office  authority  to  grant,  in  perpetuity  or  othwwise,  lands  under 
water.  This  power  must  be  exercised  for  the  benefit  of  the  public;  and  by 
the  letters  patent  issued  to  this  plaintiff  in  1876  the  state  gave  authority  to  - 
build  docks  along  and  upon  the  lands  under  water  described  in  the  grant, 
and  decided  that  to  such  extent  the  interest  of  commerce  justified  the  hinder- 
ing of  navigation, — the  state  reserving  the  right  of  re-entry  at  any  time 
**  before  the  same  shall  have  been  actually  appropriated  and  applied  to  the 
purposes  of  commerce  by  erecting  a  dock  or  docks  thereon,''  etc.  Assuming 
that  at  the  time  of  the  instituting  of  the  proceedings  to  condemn  the  lands  of 
the  company  there  had  been  no  re-entry  by  the  state,  then  we  have  a  determi- 
nation on  the  part  of  the  state  that  the  lands  in  question  shall  be  devoted  to 
commerce,  and  a  grant  to  this  plaintiff  for  that  purpose;  and  the  case  is 
v.2N.Y.s.no.l9— 44 
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exactly  parallel  with  Railroad  Co.  v.  Walsh,  27  Hun,  57,  in  which  case  the 
court  holdB  that  the  obstruction  to  navigation  is  legalized,  and  that  Walah 
may  sell  to  any  one  the  right  to  destroy  tJie  navigation  within  the  limits  of 
the  grant.  What  Walsh  can  sell  can  be  talcen  from  liim  by  condemnation, 
upon  payment  of  its  value.  The  doctrine  thus  enunciated  was  approved  by 
the  court  of  appeals,  although  the  case  was  reversed  upon  a  question  of  prac- 
tice. 89  N.  Y.  453.  Within  the  rule  laid  down  in  the  case  cited,  if  the 
plaintiff  was  the  owner  of  the  land  under  water,  by  the  proceedings  to  con- 
demn the  railroad  company  acquired  the  right  to  obstruct  navigation  to  the 
extent  required  to  build  its  road.  The  grant  to  the  plaintiff,  however,  con- 
tained a  reservation  on  the  part  of  the  state  of  the  right,  liberty,  and  privilege 
of  entering  upon  and  usiug  the  lands  at  any  time  before  their  appropriation 
to  the  purposes  of  commerce  by  the  erection  of  a  dock,  etc.  The  state  had 
the  right  to  thus  limit  the  grunt.  The  power  to  gi*ant,  in  perpetuity  or  other- 
wise, is  expressly  confirmed.  Rev.  St.  (7th  £d.)  p.  573,  g  67.  So,  also,  is  the 
authority  to  prescribe  the  form  of  the  letters  patent.  Id.  p.  560,  §  5.  The  plain- 
tiff did  not  avail  himself  of  the  right  to  erect  a  dock  across  the  cove,  and  on 
the  16tli  day  of  February,  1882,  the  state  granted  to  the  railroad  company  by 
iU  letters  patent  the  lands  under  water  occupied  by  it.  The  authority  to  con> 
vey  lands  under  water  for  railroad  purposes  was  vested  in  the  land  com- 
missioners by  section  25  of  chapter  140,  Laws  1850.  This  grant  amounted 
to  a  re-entry  on  the  part  of  the  state,  by  which  the  plaintiff  became  divested  of 
all  title  to  so  much  of  the  lands  under  water  taken  by  the  railroad  company 
as  had  not  been  docked.  By  this  grant  the  company  acquired  the  authority 
to  occupy  the  land  for  railroad  purposes,  and  the  action  and  decision  of  the 
state  in  such  respect,  by  its  properly  constituted  officers,  cannot  be  reviewed 
in  this  action.  It  is  clear,  therefore,  that  the  defendant's  title  to  the  land,  as 
well  as  its  right  to  build  a  railroad  thereon,  could  not  be  questioned,  were  it 
open  to  review;  for,  if  the  title  was  in  Kerr,  the  defendant's  predecessors  in 
title  acquired  such  title  and  the  right  to  construct  its  road  by  proceedings  to 
condemn;  while,  if,  on  the  other  hand,  Kerr's  title  was  divested  by  tlie  re- 
entry on  the  part  of  the  state,  the  company  obtained  the  title  and  rightful 
authority  to  build  the  road  from  it. 

While  the  authority  to  construct  the  road  was  lawfully  obtained,  coupled 
with  it  was  the  statutory  obligation  to  restore  "any  stream  or  water-coune. 
street,  highway,  plank-road,  intersected  or  touched,  to  its  former  state,  or  to 
such  a  state  as  not  unnecessarily  to  have  impaired  its  usefulness." 

It  is  claimed  on  tiie  part  of  the  plaintiff  that  from  a  given  point  in  Jew's 
creek  out  to  the  channel  of  the  Hudson  the  creek  and  bay  constituted  a  public 
highway,  which  the  company  was  bound  to  restore  so  as  not  unnecessarily  to 
liave  impaired  its  usefulness.  The  company  seem  to  have  recognized  this 
claim ;  for  in  constructing  the  railroad  it  caused  to  be  erected  a  bridge  about  > 
70  feet  long,  at  a  point  nearly  opposite  the  mouth  of  Jew's  creek,  under  which 
plaintiff  has  towed  t)at-boats  loaded  with  sand.  This  the  plaintiff  aUegesdoes 
not  adequately  restore  the  highway,  and  that  nothing  less  than  a  draw-bridge 
will.  The  statute  prohibits  the  construction  of  a  bridge  across  any  stream 
navigated  by  steam  or  sail  bo^its.  This  stream  was  not  so  navigated;  there- 
fore the  company  was  under  no  obligation  to  build  a  draw-bridge,  unless  the 
court  should  decree  it  to  be  necessary  that  it  should  be  done  in  order  to  restore 
it  to  "its  fonner  state,  or  to  such  a  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness."  In  the  proceedings  taken  to  condemn,  no  claim  was 
made  on  the  part  of  the  plaintiff  for  a  draw-bridge.  Gompensatiou  was  sought 
for  injuries  which  the  owner  would  sustain  because  of  the  building  of  Ute 
road  across  the  cove.  Before  the  proceedings  were  completed,  the  road  was 
nearly  constructed,  and  it  was  known  by  the  parties  when  and  how  the  bridge 
was  to  be  built.  It  whs  the  duty  of  the  commissioners  appointed  by  the  court, 
in  tixing  the  amount  of  compensation  to  be  paid  tlie  owner,  to  take  in  con* 
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aidei-alion  how  the  taking  of  the  land  would  affect  the  residue  of  the  owner's 
land, — whether  it  would  be  left  in  an  inconvenient,  unmarketable  shape. 
Henderson  v.  Railroad  Co.,  78  2^.  Y.  423.  The  appraisal  embraces  all  past, 
present,  and  future  damages  wliich  the  improvement  may  thereafter  reasonably 
produce.  Mills,  Em.  Dora.  §  216.  The  presumption  of  the  law  is  that  the  com-' 
missioners  did  their  whole  duty,  and  took  into  consideration  every  species  of. 
injury  and  damages  which  would  result  to  plaintiff  and  his  lands  by  the  build- 
ing of  the  road.  F amiss  v.  Railroad  Co.,  5  Sandf.  550.  As  he  has  been 
compensated  in  money  for  the  injury,  it  would  be  clearly  inequitable  and  un- 
just to  compel  the  company  to  build  a  draw-bridge  for  him  in  addition;  and 
for  that  reason,  if  there  were  no  otlier,  the  relief  demanded  ought  not  to  be 
granted.  Beyond  that,  I  regard  the  building  of  the  bridge  as  a  substantial 
compliance  with  statute  requiring  the  restoration  of  highways.  The  stat- 
ute does  not  contemplate  the  restoration  in  all  instances  to  their  former  con- 
dition, because  of  necessity  there  must  be  cases  when  it  is  not  possible  to  do 
80.  Neither  does  it  contemplate  so  perfect  a  restoration  as  not  to  impair  its 
usefulness  somewhat;  but  care  must  be  taken  that  it  does  not  unnecessarily 
impair  it.  Now,  this  highway  at  tlie  time  of  the  building  was  not  navigable 
for  steam  or  sail  vessels;  it  could  not  be  navigated  by  such  vessels  now,  i£ 
there  were  no  bridge  to  obstruct  their  passage.  Then,  as  now,  the  bay  or 
cove  was  only  navigable  by  flat-boats  or  scows  drawing  from  two  and  a-half 
to  three  feet  of  water,  and  other  small  boats,  and  such  boats  can  pass  under 
the  bridge  without  great  difhculty.  The  practical  usefulness  of  the  highway 
is  not,  therefore,  unnecessarily  impaired  by  the  bridge, — certainly  not  so  greatly 
impaired  as  would  be  the  defendants  highway,  which  has  to  provide  for  the 
safety  of  the  traveling  public,  were  a  draw-bridge  to  be  substituted  in  the 
placeof  the  present  bridge;  and  the  defendant  ought  not  to  be  required  to 
construct  and  maintain  one. 

The  evidence  shows  that  in  front  of  the  bridge,  and  within  the  99  feet 
owned  by  the  defendant,  there  are  piles  protruding  above  the  ground  a  foot 
or  more,  which  interferes,  the  plaintiff  claims,  with  the  proper  use  of  the  high- 
way. The  defendant  insists  that  it  is  not  responsible,  because  they  were  . 
placed  there  by  the  contractor,  and  not  by  it  or  its  predecessors.  It  cannot , 
thus  evade  liability.  Its  statutory  duty  is  to  restore  streams,  highways,  etc. 
Whether  it  placed  piles  there  or  not,  it  maintains  them;  and  if  it  in  any  way 
interferes  with  the  usefulness  of  the  highway,  it  has  failed  to  restore  the  high- 
way in  that  respect  so  as  not  unnecessarily  to  have  impaired  its  usefulness. 
The  plaintiff  is  entitled  to  a  judgment  directing  the  defendant  to  remove  such 
obstructions.    All  other  relief  demanded  in  the  complaint,  refused. 


Village  of  Little  Valley  v.  Ayres  et  al, 
(Circuit  CourU  CaXtaraugus  CourUy,    November  5, 1888.) 

Municipal  Corporations— Officers  and  Aosnts^-Usb  of  Funds— Li abilitt. 

Laws  N.  Y.  1870,  c,  291,  title  8,  S  11,  which  provides  that  any  officer  or  person  who 
shall  appropriate  anv  money  of  a  village,  contrary  to  the  provisions  of  said  chapter, 
shall  l^  personally  liable  to  the  village  for  such  money,  does  not  apply  to  village 
trustees  who  in  good  faith  appropriate  money  belonging  to  the  village  highway 
fund  to  the  payment  of  a  liability  of  the  village  which  should  not  be  paid  outof  said 
fand,  but  for  which  the  trustees  may  provide  a  fund  by  special  tax. 

Action  by  the  village  of  Little  Valley  against  Daniel  P.  Ayres  and  others, 
trustees  of  the  village,  to  recover  $150,  alleged  to  have  been  misappropriated 
by  defendants  from  tlie  village  highway  fund.  The  action  was  tried  by  the 
court  without  a  jury, 

Jenkins  ds  Congdon,  for  phiintiff.     C  Z.  Lincolnt  for  defendants. 

LiEWis,  J.  The  plaintiff  is  a  village  incorporated  under  chapter  291  of  the 
Laws  of  1870,  entitled  "An  act  for  the  incorporation  of  villages."     Pro- 
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ceedings  were  instituted  by  the  defendants  as  trustees  of  the  Tillage  in  tht 
year  1886  to  lay  out  and  open  a  street  in  said  village.  For  that  purpose  lands 
belonging  to  a  Mrs.  Brooks  were  taken*  and  the  trustees  agreed  with  Mrs. 
Brooks  upon  $175  as  the  damages  sustained  by  her  by  reason  of  the  taking  of 
.her  land.  The  defendants  as  sach  trustees  gave  to  Mrs.  Brooks  in  part  pay- 
ment for  the  land  so  taken  an  order  on  the  treasurer  of  the  village  for  the  sum 
of  8150.  payable  out  of  the  moneys  appropriated  for  highway  taxes  in  the  vil- 
lage. The  order  was  paid  by  the  treasurer  out  of  that  fund,  and  this  action 
is  brought  against  the  defendants  to  recover  this  sum  of  $150,  as  money  wrong- 
fully converted  by  them  to  their  own  use.  The  plaintiff  relies,  to  maintain 
its  action,  upon  section  11  of  title  8  of  the  act  above  referred  to.  This  sec- 
tion provides  that  "Any  officer  or  person  who  shall  ♦  ♦  ♦  appropriate 
any  money  ♦  *  ♦  of  the  village,  contrary  to  the  provisions  of  this  act» 
*  *  *  shall  be  personally  liable  to  the  village  for  such  money;  ♦  ♦  ♦ 
and  any  willful  violation  of  this  section  shall  also  be  a  misdemeanor."  The 
trustees  of  the  village  are  by  this  act,  given  the  care,  management*  and  con- 
trol of  the  finances  of  the  village;  the  c<ire  of  its  streets,  with  the  power  to 
open  and  lay  out  new  streets;  and  they  are  given  the  power,  by  section  6  of 
title  4,  to  raise  by  assessment  and  tax  money  for  the  expenditures  reqifired 
\9y  the  provisions  of  the  act,  with  the  power  in  any  one  year,  in  addition  to 
the  poll-tax,  to  raise  by  tax  such  sum  as  they  may  deem  necessary,  not  ex- 
ceeding in  any  one  year  the  amount  of  1  per  cent,  upon  the  assessed  valuation 
of  such  village,  to  be  denominated  a  highway  tax  to  work  and  improve  the 
streets  of  the  village,  which  is  to  be  assessed  and  collected  as  all  other  taxes 
are  by  the  provisions  of  this  act.  The  section  further  provides  that  the  money 
so  raised,  with  the  proceeds  of  the  poll-tax,  shall  be  devoted  to  the  purposes 
expressed  in  the  section,  and  kept  a}>art  as  a  separate  and  distinct  fund  by  the 
treasurer.  The  plaintiff  claims  that  the  drawing  of  this  order  was  an  appro- 
priation of  the  money  of  the  plaintiff  to  the  defendants*  use,  contrary  to  the 
provisions  of  the  act.  That  it  was  an  appropriation  of  a  portion  of  the  liigh- 
way  fund  of  the  village  to  another  purpose  than  that  for  which  it  was  raised* 
and  which  should  have  been  kept  as  a  separate  and  distinct  fund  by  the  treas- 
urer, is  quite  clear.  It  was  so  held  in  the  case  of  People  v.  Wihon,  as  treasurer 
of  the  plaintiff,  reported  in  46  Hun,  134.  That  was  an  appeal  from  a  special 
term  order  denying  the  application  of  the  relator  for  a  mandamus  to  compel 
the  treasurer  of  the  village  to  pay  out  of  this  same  fund  a  $25  order  drawn 
upon  the  highway  fund  by  these  defendants  to  pay  to  Mrs.  Brooks  the  bal- 
ance of  the  purchase  price  of  her  lands.  But  were  the  defendants  guilty  of 
such  a  misappropriation  of  this  money  as  to  give  the  village  a  right  of  action 
against  them  for  wrongfully  converting  it  to  their  own  use?  It  was  incum- 
bent upon  the  defendants  as  trustees  to  create  a  fund  to  pay  Mrs.  Brooks  for 
this  land,  and  to  do  so  they  were  required  to  assess  the  reial  property  of  the 
village.  The  same  property  practically  would  have  been  assessed  to  raise  both 
funds.  The  act  of  1870  gi  ves  to  the  defendants  as  such  trustees  power  to  rais* 
by  assessment  and  tax  the  money  necessary  for  the  expenditures  of  the  village. 
They  possessed  only  the  powers  conferred  upon  them  by  the  act,  and,  should 
they  appropriate  money  belonging  to  the  village  to  a  purpose  outside  and  be- 
yond their  powers  and  jurisdiction,  they  would  be  liable  to  the  village  for  the 
money  "thus  appropriated.  And  it  is  some  such  act  of  fCppropriation  which  is 
prohibited  by  the  section  referred  to,  and  not  the  applying  of  the  money  of  the 
village  belonging  to  one  fund  to  the  payment  of  a  debt  which  should  have 
been  paid  out  Of  another  fund  belonging  to  the  village.  The  plaintiff  has 
lost  nothing  by  the  misappropriation  of  this  money.  The  highway  fund,  it  is 
true,  has  been  reduced  $150,  but  the  money  has  been  applied  to  the  payment 
of  a  just  debt  of  the  village.  The  practice  of  misappropriating  the  village 
funds  as  was  done  in  this  case  is  not  to  be  approved,  and  should  a  case  arise 
where  the  village  suffers  damages  from  such  an  act  on  the  part  of  the  trus- 
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tees,  it  would  have  a  cause  of  action  against  them.  The  defendants  were 
public  officers.  They  acted  under  a  misapprehension  of  their  powers,  without 
intentionaJly  doing  a  wrong,  and  they  should  not  be  held  liable  to  refund  the 
money  if  this  section  c^m  be  consistently  construed  so  as  to  protect  them. 
And,  having  come  to  the  conclusion  that  the  act  of  the  defendants  complained 
of  was  not  such  an  appropriation  of  money  as  is  inhibited  by  section  11,  it 
follows  that  the  complaint  of  the  plaintiff  should  be  dismissed,  with  costs. 
Bo  ordered. 


Shult^  «.  Third  Ave.  R.  Co. 
iCommon  Pleag  of  New  York  City  and  County^  Oeneral  Term.    December  8, 1888.) 

Tbial— Verdict— SuPFiciENCT  of  Evidence. 

PlaintiiTs  testimony  that  his  injuries  were  caused  by  the  car  suddenly  starting 
while  he  was  alighting  from  it,  was  uncorroboraU^lf  while  that  of  the  conductor, 
that  plaintifF  feu  while  stepping  from  the  car  while  it  was  in  motion,  was  corrob- 
orated by  his  own  report  and  by  an  affidavit  of  plaintiff,  both  made  on  the  day  of 
the  accident.  Plaintiff  alleged  that  when  he  made  the  affidavit  he  was  so  dazed 
that  he  did  not  know  what  he  was  doing,  but  was  contradicted  by  that  of  three 
witnesses  who  were  present,  by  the  appearance  of  his  signature  to  the  affidavit, 
and  by  the  erasure  from  the  affidavit,  by  his  direction,  of  the  word  ** jumped,  '*  and 
the  insertion  of  *"  stepped.  *'  Held^  that  a  verdict  for  plaintiff  was  contrary  to  the 
weight  of  evidence. 

Appeal  from  trial  term;  J.  F  Dalt,  Judge. 

Action  by  Simon  Shultz  against  the  Third  Avenue  Railroad  Company  to 
recover  for  personal  injuries.  Defendant  appeals  from  a  judgment  for  plain- 
tifF, and  from  order  denying  motion  to  set  aside  verdict  and  grant  a  new  trial. 

Solomon^  Kantrowitz  &  Esberg,  for  appellant.  Hoadlyt  Lauierhach  <£ 
Johnson,  ( Wm,  N.  Cohen^  of  counsel,)  for  respondent. 

Larremore,  C.  J.  This  action  was  brought  for  the  recovery  of  damages 
for  personal  injuries  sustained  by  the  plaintiff  through  the  alleged  negligence 
of  the  employes  of  defendant.  A  judgment  was  recovered  and  enter^  for 
^31.30,  from  which  this  appeal  is  taken. 

Plaintiff's  account  of  the  manner  in  which  the  accident  happened,  given  on 
the  trial,  is  as  follows:  "I  was  seated  in  a  car.  *  *  *  I  got  up  to  tell  the 
conductor  where  I  wanted  to  get  off.  I  went  to  the  rear  door,  and  opened  the 
door,  and  told  the  conci  uctor  to  be  kind  enough  to  stop  at  Spring  street.  He  said, 
^  All  right,  sir.'  When  I  got  to  Spring  street,  I  told  the  conductor  please  to  stop 
therei  and  he  did  stop  the  car  at  Spring  street,  perhaps  a  few  feet  below  the  cross- 
ing. I  saw  the  conductor  pull  the  bell  when  he  rung  for  the  car  to  stop.  I 
stepped  to  the  door,  and  the  conductor  pulled  the  strap.  When  the  car  came 
to  a  stand-still,  I  took  hold  of  the  baluster  or  iron  rail,  and  went  to  step  off. 
I  had  one  foot  on  the  step,  and  the  right  foot  I  had  already  in  an  elevated  po- 
sition to  step  down,  but  the  car  gave  aJl  of  a  sudden  a  jerk,  and  I  was  thrown 
to  the  ground. "  If  this  sUttement  were  true,  it  would  conclusively  establish 
negligence  on  the  part  of  the  defendant,  and  absolute  freedom  from  contribu- 
tory negligence  on  the  part  of  plaintiff.  But,  it  appears  that  immediately  after 
the  accideut  the  plaintiff  took  a  car  on  defendant's  road  going  up  town,  and  pro- 
ceeded to  the  defendant's  depot  on  Third  avenue.  While  there  it  is  undis- 
puted that  he  signed  and  veri6ed  an  affidavit,  from  which  the  following  is  an 
extract:  "I  boarded  car  number  173  at  77th  street  and  Third  avenue.  When 
at  or  near  Prince  street  and  the  Bowery,  1  got  up  out  of  my  seat  in  the  car, 
walked  out  to  the  rear  platform,  and  told  the  conductor  I  wanted  to  get  off 
at  Spring  street.  At  Spring  street  I  told  the  conductor  a  second  time  to  stop 
the  car.  The  conductor  took  no  notice  of  me,  and  I  stepped  from  the  car 
while  it  was  in  motion."  Of  course,  if  this  version  were  accepted,  it  would 
be  fatal  to  plaintiff's  recovery,  as  the  court  would  be  obliged  to  say  as  a  mat- 
tor  of  law  that  contributory  negligence  existed.    There  is  no  corroboration  of 


Digitized  by  VjOOQIC 


694  HEW   YORK  SUPPLEMENT.  [C.  P.N.Y* 

plaintiff's  testimony  at  the  trial  as  to  the  facts  of  the  accident.  On  the  other 
hand,  there  are  many  corroborations  of  the  strongest  character  of  the  state- 
ments made  by  him  in  his  affidavit,  upon  the  day  when  the  mishap  occurred. 
To  begin  with,  the  affidavit  itself  is  entitled  to  great  weight,  and  for  other 
reasons  besides  the  circumstance  that  its  execution  was  attended  with  the 
solemnity  of  an  oath.  Plaintiff  claims  that  the  reason  why  he  was  induced 
to  make  such  a  statement  was  that  he  was  so  dazed,  and  his  nervous  s^-stem 
so  upset  by  his  fall,  that  he  had  no  knowledge  of  what  the  paper  contained* 
or  of  what  he  was  doing.  But  the  signature  to  the  affidavit,  a  photographed 
copy  of  which  is  in  the  case,  shows  no  sign  of  physical  weakness  or  nerrous 
trepidation.  It  was  evidently  made  with  a  steady  hand,  and  with  consider- 
able care,  although  there  are  no  indications  of  painful  effort.  It  is  in  all  re- 
spects a  better  piece  of  penmanship  than  the  signature  made  on  the  day  of  the 
trial  for  comparison,  while  in  the  formation  of  letters  and  in  all  essential  par- 
ticulars the  two  signatures  are  the  sign  manual  of  the  same  person.  In  the 
original  affidavit  the  word  "stepped"  is  written  over  the  word  "jumped,** 
which  was  erased.  Mr.  Brolles,  a  notary  public,  who  drew  the  affidavit,  tes- 
tifies in  explanation  of  this  that,  when  the  affidavit  was  first  prepared,  it  read; 
"The  conductor  took  no  notice  of  me,  and  I  jumped  from  the  car  while  it  waa 
in  motion;"  that  the  plaintiff  read  the  affidavit,  and  objected  to  the  word 
"jumped;"  and  that  it  was  at  plaintiff's  suggestion  that  the  word  "stepped** 
was  substituted.  This  circumstance  tends  strongly  to  show  that  plaintiff  was 
conscious  of  what  he  was  doing  when  he  signed  and  swore  to  such  paper. 
There  is  also  the  direct  evidence  of  a  number  of  witnesses,  being  officers  and 
employes  of  the  defendant,  and  also  that  of  a  physician  who  attended  the 
plaintiff  at  the  time  when  he  made  the  affidavit,  to  the  effect  that  he  was  then 
in  full  possession  of  his  faculties.  There  is  even  a  further  corroboration  of  the 
defense  offered.  It  appears  that  the  conductor  of  the  car  from  which  the 
plaintiff  fell,  upon  the  day  of  the  accident  made  the  following  report  in  writ- 
ing: "New  York,  Dec.  1,  1885.  To  the  President  of  the  Third-Avenue 
Railroad  Company:  On  my  8:44  trip  from  Harlem,  a  passenger,  in  getting 
off,  did  not  wait  for  the  car  to  stop,  and  as  he  stepped  off  I  pulled  the  bell. 
The  car  was  going  very  easy.  He  fell,  but  was  not  hurt.  He  got  up  and 
walked  away,  threatening  to  report  me."  The  conductor  also  testified  on  his 
oral  examination  that  the  plaintiff,  upon  rising  after  his  fall,  shook  his  cane 
at  him,  (the  conductor. )  and  manifested  great  indignation  and  anger.  All  the 
evidence  that  has  been  offered  on  behalf  of  the  defense  tends  to  show  that 
plaintifiTs  real  purpose  in  going  to  the  company's  office  was  to  report  the  con- 
ductor for  some  real  or  fancied  wrong,  thereby  corroborating  the  conductor's 
version  of  the  affair.  In  his  affidavit  made  that  day,  plaintiff  complains  of  the 
conductor,  alleging  that,  although  he  told  him  to  stop  the  car,  the  conductor 
took  no  notice  of  him.  Even  at  the  trial  plaintiff  testified  that  tlie  conductor 
was  immediately  discharged  after  his  complaint.  As  the  trial  judge  remarked 
in  his  charge  to  the  jury:  "What  was  the  conductor  discharged  for?  What 
complaint  did  he  [the  plaintiff]  make?  If  his  statement  is  correct,  he  made 
no  complaint  against  the  conductor,  because  the  conductor  stopped  the  car» 
did  his  duty,  and  brought  it  to  a  standstill;  and  it  was  the  fault  of  some  one 
besides  him  that  it  went  on.  Yet  he  says  the  conductor  was  discharged  on 
the  spot."  It  thus  abundantly  appears  that  plaintiff *s  testimony  on  the  trial 
(and  upon  that  alone  this  verdict  rests)  is  contradicted  by  his  own  statement 
under  oath,  made  immeil lately  after  the  accident,  and  is  also  inconsistent  with 
a  significant  statement  made  by  him  in  giving  such  testimony.  On  the  other 
hand,  the  evidence  of  a  number  of  witnesses  examined  by  defendant  agrees 
in  all  material  points,  and  is,  moreover,  corroborated  by  all  the  documents  la 
the  case. 

Our  duty  in  the  premises  is  clear.    It  is  impossible  to  read  the  charge  of 
the  learned  judge  who  tried  this  case  without  perceiving  that  bis  personal 
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impression  of  the  evidence  was  strongly  adverse  to  plaintiff's  claim.  He 
denied  the  motion  to  set  aside  the  verdict  because  contrary  to  the  weight  of 
evidence,  but  in  all  likelihood  he  remembered  in  so  doing  that  such  applica- 
tion could  be  addressed  to  the  general  term  on  the  appeal,  and  preferred  to  re- 
mit the  same  to  us  for  determination.  This  is  not  merely  an  instance  of  the 
oral  testimony  of  one  man  being  pitted  against  the  unanimous  oral  declaration 
of  a  large  number  of  adverse  witnesses.  It  is,  in  addition  to  this,  a  case 
where  the  plaintiff,  for  the  purpose  of  making  out  a  state  of  facts  that  would 
prevent  a  dismissal  of  the  complaint,  directly  denies  prior  written  declarations 
of  his  own  under  oath,  and  tells  a  story  so  inconsistent  with  his  former  actions 
that  the  conclusion  recorded  by  the  jury  is  absurd.  Although  in  a  discus- 
sion of  this  nature  each  case  must  be  judged  by  its  peculiar  facts,  and  prec- 
edents have  comparatively  little  value,  yet  in  many  essential  respects  the  case 
at  bar  is  analogous  to  Molloy  v.  Railway  Co,,  10  Daly,  453,  and  McCarthy  t. 
Hailway  Co,,  Id.  540.  The  judgment  Should  be  reversed,  for  the  reason  that 
the  verdict  is  against  the  weight  of  evidence,  and  a  new  trial  is  ordered,  with 
costs  to  abide  the  event. 

Van  Hoesen,  J.,  concurs. 


Winters  «.  Mayor,  Etc.,  of  New  York. 

iC&mmon  Pleas  of  New  York  City  and  County,  General  Term,    December  3, 188^) 

MvHiciPAL  Corporations— CowTROL  op  Strbbts— Obstructioh  in  Boildino. 

While  plaintffTwas  walking  over  a  plank  laid  from  a  temporary  sidewalk  in  front 
of  a  building  in  the  course  of  erection  to  the  street,  the  plank  turned,  and  threw  him 
against  an  iron  spike  which  had  been  used  in  connection  with  a  derrick,  but  was 
not  in  use  on  that  day.  Held  that,  as  the  occupation  of  the  street  in  this  manner 
was  authorized  by  law,  and  as  the  city  had  no  control  over  the  work,  it  was  not  lia- 
ble for  the  injury. 

Appeal  from  trial  term;  Henry  W.  Bookstaver,  Judge: 
Action  by  Michael  Winters  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York.  In  August,  1883,  three  brick  houses  were  being 
erected  on  the  south  side  of  Eigljty-Sixth  street  in  the  city  of  Kew  York. 
Gessler  was  the  builder,  and  Wise  contractor.  The  plaintiff  had  carted  brick 
to  these  buildings,  and  on  August  18,  1883,  went  to  the  office  therein  to  get 
his  usual  receipt  of  delivery.  During  the  erection  of  the  buildings  an  ele- 
vated and  wooden  temporary  sidewalk  was  constructed,  from  which  to  the 
street  a  plank  was  placed  for  the  use  of  persons  having  business  with  the 
buildings  aforesaid.  When  the  plaintiff  walked  over  this  plank  he  fell,  strik- 
ing his  right  knee  on  the  top  of  an  iron  spike  which  stood  in  the  street,  caus- 
ing a  fracture  thereof.  The  spike  in  question  had  been  used  to  fasten  guys 
for  a  derrick;  had  been  there  for  several  weeks,  but  was  not  in  use  on  the  day 
of  the  accident.  Upon  the  trial,  after  hearing  the  evidence,  the  complaint 
was  dismissed  on  the  ground  of  failure  of  affirmative  proof  of  the  defendant's 
negligence.  From  the  judgment  of  the  court  as  above  stated  the  plaintiff 
appeals. 

Alfred  B,  Cmikshankt  for  appellant.  Henry  R,  Beekman,  {Albert  B,  Hen- 
sehel  and  Thoa,  P.  Wickes,  of  counsel,}  for  respondent 

Larremore,  C.  J.,  (after  stating  the  facts,)  That  the  defendant  owed  a 
duty  to  the  public  to  keep  its  streets  in  safe  and  proper  repair  is  unquestioned, 
and  notice  of  any  defect  or  obstruction  therein  might  lawfully  be  presumed 
from  lapse  of  time.  But  the  case  before  us  presents  a  somewhat  different 
phase  of  the  law  holding  the  defendant  to  answer  for  a  legal  responsibility. 
The  occupation  of  the  street  and  sidewalk  by  a  person  engaged  in  the  erection 
of  a  building  is  clearly  within  the  authority  of  the  law.  Rehherg  v.  Mayor, 
91  N.  Y.  137.    It  appears  from  the  evidence  that  the  spike  which  caused  the 
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iiijurj.  although  not  in  use  at  the  time  of  the  accident,  was  necessary  for  the 
completion  of  the  buildings  in  question.  The  city  gave  no  authority  for  the 
occupation  and  use  of  the  street  or  sidewalk.  That,  as  above  stated,  was  con- 
ferred by  the  law.  Gorham  v.  Trustees^  59  N.  Y.  660.  It  was  strenuously 
insisted  upon  the  argument  that  where  two  causes  of  injury  contributed  to 
an  accident,  either  cause,  proximate  or  remote,  would  afford  a  ground  of  re- 
covery. The  authorities  cited  to  sustain  this  proposition  are  not  applicable 
to  the  case  under  review.  The  case  of  Worster  v.  Railroad  Co,,  50  X.  Y.  203, 
decided  that  a  railroad  company  was  bound  to  lay  its'  tracks  in  a  proper  and 
secure  manner,  and  was  liable  for  any  neglect  resulting  therefrom.  MuUen 
V.  8t.  John,  57  N.  Y.  567,  holds  that  the  owner  of  a  house  adjoining  a  street 
must  keep  the  same  in  proper  condition  so  that  it  shall  not  fall ;  and,  if  it  does, 
negligence  will  be  presumed  from  any  accident  occurring  thereby,  and  the 
burden  of  proof  is  cast  upon  such  owner  to  absolve  him  from  liability,  ffume 
V.  Mayor f  etc,  74  If.  Y  264,  was  a  case  within  my  personal  consideration 
in  its  first  instance,  and  was  affirmed  by  the  court  of  appeals  mainly  upon 
the  ground  that  the  city  must  be  presumed  to  have  had  constructive  notice 
of  the  defective  condition  of  the  wooden  shed  or  awning  that  caused  the  in- 
jury. Ririff  v.  City  of  Cohoes,  77  N.  Y.  83,  makes  no  change  in  the  prin- 
ciple of  law  above  referred  to.  Rehberg  v.  Mayor,  supra,  holds  that  the  neg- 
lect of  a  public  officer,  (to-wit,  a  policeman,)  or  his  mistake  in  not  reporting  as 
to  an  obstruction  of  bricks  piled  in  the  street,  would  not  save  the  city  from 
liability,  and  that  the  offer  to  prove  the  legal  regulations  as  to  the  height  of  a 
pile  oi  brick  in  front  of  a  building  in  process  of  erection,  which  was  rejected, 
was  error.  In  the  case  of  Goofifellow  y.  Mayor,  eto.^  100  N.  Y.  15,  2  K.  £. 
Hep.  462,  a  nonsuit  was  granted,  which  the  court  held  to  be  error,  thereby  de- 
ciding that  the  act  of  a  policeman  whose  duty  it  was  to  inspect  the  cross-walks 
in  his  precinct,  and  who  had  examined  and  failed  to  report  any  defect  in  the 
same,  did  not  discharge  the  municipality  from  liability  if  such  defect  was  sub- 
sequently sliown.  The  city  had  no  control  over  the  work  to  be  done  in  the 
erection  of  the  buildings,  and  the  person  doing  the  same  is  chargeable  with 
any  alleged  negligence  for  impix>perly  performing  his  duty.  Pa/:k  v.  Mayor, 
etc.,  8  N.  Y.  222;  Kelly  v.  Mayor,  etc.,  11  N.  Y.  432.  The  whole  range  of 
authority  establishing  the  liability  of  municipal  corporations  seems  to  point 
to  the  correctness  of  the  conclusion  reached,  by  the  trial  judge  and  leads  to  an 
affirmance  of  the  judgment  appealed  from. 

Van  Hoesen,  J.,  {concurring.)  Though  I  shall  vote  witli  Chief  Justice 
Larrkmoue  in  favor  of  affirming  the  judgment,  my  reasons  are  not  precisely 
the  same  as  his.  The  city  was  upon  the  testimony  undoubtedly  responsible 
for  the  presence  of  the  spike  in  the  highway;  for  it  had  been  there  for  some 
days,  if  not  for  some  weeks.  It  had,  therefore,  constructive  notice,  at  the 
least,  that  the  spike  was  in  the  street.  It  is  in  evidence  that  it  was  placed 
there  by  the  builders  to  facilitate  them  in  carrying  materials  for  building  to 
the  upper  part  of  the  houses  that  were  in  the  course  of  construction.  It  was 
used  to  fasten  guy- ropes  that  appertained  to  the  hoisting-machine.  Now,  in- 
stead of  assuming  that  the  spike  was  in  the  street  in  violation  of  law  and  with- 
out leave  of  the  city  authorities,  I  think  that,  in  the  absence  of  all  testimony, 
we  ought  to  assume  that  the  spike  was  there  by  {)ermission  of  the  city;  for 
the  city  is  empowered  to  permit  the  placing  of  an  obstruction  in  the  street 
when  the  promotion  of  building  makes  such  obstruction  necessary.  Subdivis- 
ion 4  of  section  86  of  the  consulidation  act  confers  upon  the  common  council 
the  power  to  permit  the  temporary  obstruction  of  a  street  "during  the  erec- 
tion or  repair  of  a  building  on  a  lot  opposite  the  same."  Here  it  is  shown 
that  the  spike  was  in  the  street  opposite  a  building  that  was  going  up.  The 
mere  fact  that  an  obstruction  exists  under  such  circumstances  does  not  create 
any  liability  on  the  part  of  the  city.    It  may  lawfully  obstruct  the  street  oppo- 
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site  a  house  that  is  building  for  the  purpose  of  facilitating  the  mechanics. 
But  the  obstruction  must  not  be  obviously  dangerous.  If  it  be  so  dangerous 
that  men  of  ordinary  prudence  would  condemn  its  use«  permission  for  it  should 
be  absolutely  refused  by  the  city  authorities;  but  if  it  be  not*  when  used  with 
ordinary  care,  hazardous  to  the  public  lawfully  using  the  street  for  street  pur- 
poses, the  city  ought  not  to  be  held  liable  if  an  injury  results  accidentally 
from  its  presence  in  the  highway.  Merely  to  prove,  therefore,  that  the  spike 
was  in  the  street  is  not  enough  to  warrant  a  verdict  against  the  city  when  it 
is  also  shown  by  the  plaintiff  that  it  was  in  use  opposite  to  a  building  then  In 
progress.  Some  proof  was  necessary  that  It  was  inherently  dangerous,  or  that 
it  was  so  misplaced  or  so  concealed,  or  that  its  situation  with  respect  to  its  sur- 
Toundings  was  such,  that  men  of  common  prudence  could  see  that  it  was  likely 
to  cause  injury.  The  testimony  adduced  by  the  plaintiff  showed  that  spikes 
-are  in  common  use  for  holding  guy-ropes  attached  to  derricks,  but  that  wooden 
posts  are  also  used.  There  is  nothing  to  warrant  us  in  saying  that  wooden 
posts  are  safer  than  spikes,  (for  in  contingencies  that  can  be  conceived  of  they 
would  be  fSLt  less  safe,)  or  that  the  use  of  spikes  is  not  compatible  with  the 
«xercise  of  ordinary  care.  It  appears,  then,  ihat  the  case  is  barren  of  evt- 
^ence  that  the  presence  of  the  spike  in  the  street  was  an  unauthorized  obstrue- 
tion,  or  that  it  was  an  obstmction  that  became  unlawful  because  obviously 
^langerous;  and  hence  a  finding  of  negligence  against  the  city  would  have 
teen  without  evidence  to  support  it.  It  will  be  seen  that  I  have  made  no 
point  of  the  fact  that  when  the  plaintiff  was  injured  he  was  not  uping  the 
street  for  street  purposes,  but  was  coming  down  a  plank  placed  athwart  the 
sidewalk  for  the  convenience  of  workmen  who  had  to  carry  some  of  the  ma- 
terials from  the  carriage-way  of  the  street  to  the  doorway  of  the  house.  The 
plank  turned  with  him,  and  threw  him  down,  and  in  his  fall  he  collided  with 
the  spike  that  stood  in  the  carriage-way.  I  have  treated  the  case  as  if  he 
were  using  the  street  in  the  ordinary  way.  For  the  reason  that  the  city  may 
Authorize  an  obstruction  necessary  for  the  convenience  of  building  operations, 
and  that  there  is  no  proof  that  this  obstruction  was  apparently  dangerous  to 
those  using  the  street  in  the  ordinary  way,  I  think  the  motion  to  dismiss  the 
complaint  was  properly  granted. 


Kimball  v.  Hewitt,  Mayor,  et  al. 
i^Common  Pleas  of  New  York  City  cmd  County,  SpecUH  Term.    August  10»  1888.) 

1.   MimiOIPAIi  Ck>RPOBATTON6— CoifTRA.0T8— WlTHBflAWINO  BtD. 

Under  a  statute  requiring  municipal  oontraots  to  be  let  to  the  lowest  bidder,  and 
forfeiting  to  the  city  the  certified  check  deposited  with  such  bid  in  case  the  bidder 
refuses  to  sign  the  contract  within  five  days,  the  city  officers  have  no  right  to  allow 
a  bidder  to  withdraw  his  bid,  even  before  the  bids  are  opened. 
S,  Same— Injunction— Aotiok  bt  Tax-Patbr— Good  Faith. 

When  it  appears  that  injunction  proceedings  by  a  tax-payer  to  restrain  the  allow- 
ance of  a  municii>al  contract  were  begun  by  one  person  and  continued  by  another, 
whose  name  was  inserted  in  the  complaint  after  it  had  been  completed,  and  who  did 
not  verity  it  until  several  days  after  the  summons  was  issued,  and  that  affidavits  in 
snpportof  the  Injunction  were  made  by  the  vice-president  of  a  corporation  interested 
in  the  letting  of  the  contract,  the  conrt  will,  in  its  discretion,  dissolve  a  preliminary 
Injunction  as  not  asked  for  in  good  faith,  though  the  contract  was  not  awaroted  in 
accordance  with  law. 

Motion  to  continue  pendente  lite  an  injunction  restraining  the  defendants 
the  mayor,  tiie  comptroller*  and  the  commissioner  of  public  works,  individu- 
ally or  as  a  board,  constituting  the  gas  commission,  under  the  provisions  of 
Xiaws  1882,  c.  410,  §  69,  from  executing  any  contracts  for  furnishing  the  eity 
of  New  York  with  electric  lights* with  certain  named  electric  light  companies, 
under  an  award  made  by  defendants  pursuant  to  bids  for  the  contract.  B«r- 
fore  the  bids  were  opened,  the  request  of  the  Electric  €k>nstruction  Company'ii 
counsel  to  be  allowed  to  withdraw  its  bid  was  granted,  and  thia  action  was 
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t>egun  by  Andrew  J.  Kimball,  as  a  tax-payer  of  the  city,  to  restrain  defend- 
jwts  from  executing  said  contracts. 
X.  Laflin  Kdloggt  for  the  motion.    Francis  Marion  Scottf  opposed 

Yan  Hobsen,  J.,  (qfter  stating  the  facts  as  above.)  Had  the  defendants 
been  acting  in  their  own  private  business,  there  is  no  doubt  that  ttiey  ooukl 
have  permitted  the  offer  made  by  the  Electric  Construction  Company  to  be 
withdrawn,  but,  acting  as  public  officers,  they  could  not  lawfully  forego  the 
right  that  tliedty  had  acquired  to  insist  that  the  company  should  either  cariy 
out  its  offer  or  forfeit  the  amount  that  it  had  deposited  as  security.  When 
the  bid  of  the  Electric  Company,  with  the  certified  check  that  accompanied  it, 
passed  into  the  hands  of  the  commissioner  of  public  works,  the  statute  pre- 
scribed the  disposition  that  should  be  made  of  the  one  and  the  other.  The  bid 
was  to  be  publicly  opened  by  the  officers,  who  are  the  defendants  in  this  ao> 
tion,  and  the  contract  was  to  be  awarded  to  the  lowest  bidder.  If  the  lowest 
bidder  should  refuse  to  execute,  that  is  to  say,  sign  the  contract  within  live 
days  after  notice  that  it  had  been  awarded  to  him,  the  amount  of  the  certified 
check  that  he  had  deposited  as  security  was  to  be  forfeited,  and  retained  by 
the  city  as  liquidated  damages,  and  paid  into  the  sinking  fund.  No  other  dis- 
position of  tlie  bid  and  the  check  was  lawful.  It  has  been  decided  that  where 
the  statute  requires  a  public  officer  to  award  a  contract  for  public  work  to 
the  lowest  bidder,  he  may  be  restrained  by  injunction  from  giving  it  to  any 
one  else,  (2  High,  Inj.  §§  1251,  1252,)  and  principle  requires  that  the  highest 
bidder  should  not  be  made  the  lowest  bidder  by  the  withdrawal  of  the  lower 
bids.  It  matters  not  how  honestly  the  officials  acted,  (and  no  one  questions 
the  absolute  integrity  of  the  distinguished  gentlemen  who  are  the  defendants,) 
tiieir  consent  to  the  withdrawal  of  the  bid  was  in  confiict  with  the  statute. 

Now,  who  lias  the  right  to  complain  of  their  action?  The  act  of  1887  (chap- 
ter 673)  provides  that  an  action  to  prevent  any  illegal  aet  on  the  part  of  any 
officers  of  a  municipal  corporation  may  be  brought  by  any  person  whose  ai- 
.aessment  shall  amount  to  a  thousand  dollars,  and  who  shall  be  liable  to  pay 
tftxes  on  such,  assessment  to  such  municipal  corporation.  The  object  of  the 
action  is  **to  prevent  waste  or  injury  to  the  property,  funds,  or  estate  of  such 
municipal  corporation."  The  plaintiff  alleges  in  his  complaint  that  he  pos- 
sesses the  qualifications  mentionf  d  in  the  statute,  and  there  is  nothing  before 
me  to  cast  doubt  upon  his  allegation.  But  in  all  applications  of  this  charac- 
ter it  is  the  duty  of  the  court  to  see  to  it  that  he  who  undertakes  to  champion 
the  public  cause  is  actuated  by  public  motives,  and  that  he  is  not  making  use 
of. the  power  of  the  court  to  accomplish  some  private  end.  This  is  a  familiar 
rule,  and  it  was  applied  by  Judge  Van  Brunt  in  Hull  v.  Ely,  2  Abb.  N.  C^ 
440,  a  case  that  strongly  resembles  this.  There  Mr.  Hull,  as  a  tax-payer, 
brought  an  action  against  Mr.  Ely,  to  prevent  waste  of  the  city's  property 
through  a  sale  of  certain  ferry  franchises  in  a  manner  that  caused  a  loss  to 
the  city  treasury;  but  Judge  Van  Brunt  denied  an  injunction,  because,  to 
use  bis  own  language,  "it  is  apparent  from  the  circumstances  surrounding 
this  case  that  tlie  plaintiff  has  not  commenced  this  action  to  protect  his  inter- 
ests as  a  tax-payer,  but  that  the  real  parties  in  interest  are  the  persons  now 
usi^  the  ferry  franchises,  and  consequently  he  has  no  right  to  call  upon  the 
court  for  the  exercise  of  its  equity  powers.'*  I  find  in  the  papers  before  me 
much  that  casts  suspicion  upon  the  hotia  fides  of  tlie  pi-esent  action.  In  say- 
ing this,  1  feel  it  my  duty  to  add  that  I  do  not  mean  to  impute  a  bad  motive 
to  the  plaintiff's  attorney,  who  has  been  retained,  I  suppose,  because  his  good 
name  lends  respectability  to  any  cause  of  which  he  is  the  advocate.  The  facts 
stated  in  the  complaint  constitute  a  good  cause  of  action,  and,  if  the  plaintiff 
W£re  really  seeking  redress,  would  warrant  the  grunting  of  an  injunction; 
but,  as  I  have  said,  it  is  my  duty  to  know  that  the  piaintiff  is  honestly  pro- 
teeting  his  interests  as  a  tax-payer,  and  that  he  is  not  resorting  to  this  aMoa 
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for  the  purpose  of  forwarding  the  operations  of  the  persons  who  compose  the 
Electric  Construction  Corapan7.  From  the  papers  before  me  it  is  obvious 
that  this  action  was  well  under  way  before  the  plaintiff  had  any  connection 
with  it.  Somebody  had  sufficient  interest  in  the  subject  to  employ  an  attorney 
and  to  prepare  many  of  the  papers  before  the  name  of  Mr.  Kimball  any  wliere 
appears.  The  original  plaintiff  was,  as  I  And,  William  B.  Lynch.  Exactly 
when  Mr.  Lynch  lost  his  interest  in  protecting  the  property  of  the  city  from 
waste^  I  am  unable  to  discover,  but  it  must  have  been  about  the  7th  or  8th  of 
June.  Though  some  proceedings  were  taken  in  the  name  of  Lynch  after  the 
l^th  of  June,  the  summons  bearing  the  name  of  Kimball  is  dated  June  7, 1888. 
The  complaint  is  all  in  type- writing,  except  the  name  of  the  plaintiff,  which 
was  evidently  inserted  with  the  pen  after  the  complaint  had  been  completed. 
The  conclusion  seems  to  be  a  fair  one  that,  having  got  the  papers  all  ready, 
the  real  party  in  interest  was  compelled  to  look  around  for  a  plaintiff.  From 
the  fact  that  the  complaint  was  not  verified  until  the  12tb  of  June,  it  is  not 
unreasonable  to  infer  that  the  search  was  a  long  and  tedious  one.  These  cir- 
cumstances are  all  inconsistent  with  the  idea  that  the  plaintiff  began  this  ac- 
tion. He  was  brought  into  it  by  somebody  who  had  a  piivate  purpose  to  ac- 
^mplish,  and  who,  for  his  own  advantage,  is  attempting  to  pervert  the  stat- 
ute of  1887  to  a  use  never  contemplated  by  the  legislature.  At  the  argument 
it  was  charged  that  the  Electric  Construction  Company  was  the  real  promoter 
ifi  this  litigation.  For  some  purpose  of  its  own,  it  repeatedly  applied  for  leave 
to  withdraw  its  bid.  The  affidavits  relied  on  to  sustain  the  injunction  are 
ehietly  those  made  by  its  vice-president.  Except  the  statement  of  the  vice- 
president,  there  is  nothing  to  show  that  the  company  possesses  any  capital,  or 
that  it  is  able  to  carry  out  any  contract  It  has  no  plant,  and  the  statements 
contained  in  its  bid,  that  *'its  existing  central  station  is  in  Thirty-Fourth 
street,  between  Ninth  and  Tenth  avenues,"  is  not  proven  to  be  true.  I  am 
satisfied  that  Mr.  Lynch,  for  reasons  satisfactory  to  himself,  declined  to  act 
as  plaintiff,  and  that  Mr.  Kimball  was  then  induced  to  act  as  his  substitute. 
The  action  lacks  the  essential  element  of  sincerity,  and  for  that  reason,  in  the 
exercise  of  a  judicial  discretion,  I  dissolve  the  preliminary  injunction,  and 
4eny  the  motion  to  continue  the  injunction,  with  $10  costs. 


Buford  «.  New  York  Leu)n  Mine  et  al, 
{Sv/perUyr  Cowrt  of  New  York  CUy,  General  Term,    May  7, 1688.) 

1.  WRrre— Sbrviob  without  th»  Stats— Publicsation'. 

Under  Ck>de  Civil  Proo.  N.  Y.  S  440,  providing  that  an  order  directing  servioe  of 
the  summons  without  the  state  or  by  publication  must  direct  servioe  by  publication, 
or,  at  the  option  of  the  plaintiff,  by  personal  service  without  the  state,  and  must 
also  direct  the'maUing  of  copies,  etc.,  an  order  for  personal  service  without  the 
state,  which  contains  no  direction  for  publication,  should  be  vacated. 

9»  Affbal—Rbview— OBJEonoNs  Waivbd. 

An  objection  to  an  order  to  show  cause  that  it  does  not  fix  the  time  for  Its  service^ 
as  required  by  Code  Civil  Proc.  $  780,  Is  waived  by  an  adjournment  and  subsequent 
argument  upon  the  merits. 

j\ppeal  from  special  term ;  Tkuax,  Judge. 

In  this  action  of  Richard  G.  Buford  against  the  New  York  Iron  Minoiand 
others  an  order  authorizing  personal  service  without  the  state  was  made^ 
which  contained  no  direction  as  to  publication.  An  order  to  show  cause  why 
it  should  not  be  set  aside  was  made,  buUthis  order  did  not  fix  any  time  for  its 
service,  and  a  preliminary  objection  was  made  on  that  ground.  The  hearing 
was  adjourned,  and  the  motion  was  afterwards  argued  on  the  merits,  the  spe- 
cial term  rendering  the  following  opinion,  vacating  the  first  order:  **I  think 
that  the  preliminary  objection  has  been  waived  by  tlie  adjournment.  Section 
440  is  mandatory,  and  must  be  complied  with  in  order  to  give  the  court  juris* 
^istion.    It  differs  somewhat  from  section  135  of  the  old  Code,  and  for  thia 
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reason,  Abrahams  v.  Mitchell,  8  Abb.  Pr.  123,  is  not  an  authority;  nor  is  WeU 
y.  Martin,  24  Hun,  645,  an  authority  for  plaintiff.  In  the  Weil  Case  the 
plaintiff  simply  did  not  wish  to  avail  himself  of  the  option  given  by  section 
440,  and  therefore  did  not  put  into  the  order  the  provision  for  personal  serv- 
ice." Plaintiff  appeals.  Code  Civil  Proc.  §  438.  provides  that  "an  order  di- 
recting the  service  of  the  summons  upon  a  defendant  without  the  state,  or  bf 
publication,  may  be  made  in  either"  of  the  cases  therein  enumerated.  Sec- 
tion 439  relates  to  the  papers  on  which  the  motion  shall  be  heard,  and  seetion 
440  provides:  "The  order  *  ♦  ♦  must  direct  that  service  of  the  sum- 
mons ♦  ♦  *  be  made  by  publication  thereof  in  two  newspapers,  ♦  ♦  • 
for  a  specified  time,  *  *  *  not  less  than  once  a  week  for  six  successive 
weeks;  or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and  of 
a  copy  of  the  complaint  and  order,  without  the  state,  upon  the  defendant. 
*  ♦  *  It  must  also  contain  either  a  direction  that  on  or  before  the  day  of  the 
first  publication  the  plaintiff  deposit  in  a  specified  pQSt-offlce  one  or  more  sets 
of  copies  of  the  summons,  complaint,  and  order,  each  contained  in  a  aecnrelT 
closed  post-paid  wrapper,  directed  to  the  defendant,  at  a  place  specified  in  the 
order,  or  a  statement  ttiat  the  judge,  being  satisfied  by  the  affidavits  upon 
which  the  order  vras  granted  that  the  plaintiff  cannot  with  reasonable  dili- 
gence ascertain  a  place  or  places  where  the  defendant  would  probably  receive 
matter  transmitted  through  the  post-office,  dispenses  with  the  deposit  of  any 
papers  therein."  Section  780  provides  that  notice  of  motion  shall  be  eight 
days,  "  unless  the  court,  or  a  judge  thereof,  *  *  *  makes  an  order  to  show 
cause,  *  *  ♦  and  in  the  order  directs  that  service  thereof  less  than  eight 
days  before  it  is  returnable  be  sufficient." 

Argued  before  Sedgwick,  C.  J.,  and  O'Gorman  and  Preedman,  J  J. 

Roger  M.  87ierman,  for  appellant.    Barlow  d«  Wetmore^  for  respondents. 

Preedman,  J.  As  both  parties  have  conceded  that  an  adjournment  of  the 
motion  was  had,  and  that  the  motion  was  argued  below  on  the  merits,  the 
preliminary  objection  raised  below  should  not  be  considered  on  the  present 
appeal.  The  merits  of  the  motion  depend  upon  the  construction  of  section 
440  of  the  Code  of  Civil  Procedure.  The  point  that  the  order  which  was  va- 
cated contained  no  direction  whatever  as  to  a  publication  of  the  summons, 
but  only  an  authorization  for  personal  service  without  the  state,  was  passed 
upon  in  Kitten  v.  Griffith,  16  Hun,  454,  and  decided  adversely  to  the  app«4- 
lant.  The  case  referred  to  was  distinguished  in  Weil  v.  Martin^  24  Hun,  645, 
and  in  O'Neil  v  Bender,  30  Hun,  204,  but  it  has  never  been  overruled.  If 
the  point  had  never  been  squarely  passed  upon,  I  perhaps  could  persuade  my- 
self to  reach  a  different  conclusion.  But  it  has  been  expressly  decided  by  p 
general  term  of  the  supreme  court,  and  no  sufficient  reason  has  been  shown 
why  this  court  should  not  follow  the  decision  then  and  there  made.  The 
question  is  a  close  one,  and  it  can  be  set  at  rest  only  by  the  court  of  appeals, 
and  it  should  be  submitted  to  that  tribunal  for  final  determination.  Abra- 
hams V.  Mitchell,  8  Abb.  Pr.  123,  arose  under  section  1357  of  the  former  Code, 
the  language  of  which  differed  from  the  language  of  section  440  of  the  Code  of 
Civil  Procedure.  The  order  appealed  from  should  be  affirmed,  with  t^lO  < 
and  disbursements. 

Sedgwick,  C.  J.,<and  O'Gorman,  J.,  concur. 


Pitch  e.  Mayor,  Etc.,  of  New  Tork  et  ah 
(Superior  Court  of  New  York  CUy,  Oetwral  Term.    U»y  7, 1888.) 

1.  Municipal  CtoRPORATiONs^CoNTBOL  of  Stiibbtb— Constbuotion  op  Cam,  Tbaok. 
Where  a  street  car,  from  which  plaintiff  had  alighted  at  a  turn-table,  was  so  oflg- 
ligently  turned  before  plaintiff  could  move  a  safe  distance  away  thjat  it  Btshidk  tta 
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-     inured  her,  the  dtgr's  permisBion  to  loeftte  the  turn-table  so  that  a  part  of  a  oar  in 
tuminff  would  pass  over  the  sidewalk  did  not  render  the  city  liable,  as  the  accident 
would  have  happened  had  the  location  been  such  that  the  car  would  turn  wholly^ 
between  the  curbs. 
fL  Bams—Locatiok  of  Turn-Table— Interi>vrbnok  with  Sidbwalk. 

The  railway  company  having  the  rigli^t  to  a  turn-table  in  the  locality,  the  dty  inr 
fixing  the  place  exercises  a  discretion  which  is  not  reviewable  by  the  courts,  the 
sidewalk  having  no  right  to  freedom  from  encroachment  superior  to  that  of  the^ 
carriage-way. 

Appeal  from  Jury  term. 

Action  by  Abbie  C.  Pitch  against  the  Mayor,  etc.,  of  New  York  and  the 
South  Ferry  Railway  Company,  for  personal  injuries.  Plaintiff  liad  judg- 
ment, and  the  city  appealed. 

Argued  before  Sedqwick,  C.  J.,  and  Freedman,  J. 

Henry  R.  Beekman  and  D.  /.  Dean^  for  appellant*  Edwards  8,  Clinch, 
fmr  respondent. 

.  Sedgwick,  C.  J.  The  action  was  for  damages  for  personal  injuries  caused* 
as  the  complaint  alleged,  by  the  negligence  of  the  appellant.  The  appellant's 
eo-defendant  was  a  street-railway  company  using  horses,  and  called  the  **  South 
Perry  Railway  Company. "  It  had  a  terminus  at  or  near  the  corner  of  Church 
street  and  Yesey  street.  In  Church  street,  at  the  terminus,  a  turn-table  was 
inserted.  In  the  ordinary  course  of  things  a  car  would  go  upon  this  turn- 
table. Passengers  would  step  from  the  platform  of  the  car  to  the  sftlewalk. 
The  car  would  then  be  turned.  In  turning,  the  platform  of  the  car  would. 
move  over  the  sidewalk,  overreaching  a  distance  of  two  or  three  feet.  The 
plaintiff  had  been  a  passenger  on  a  car  of  the  company.  She  had  aligfited  on 
the  sidewalk.  The  car  had  been  so  negligently  turned  that  the  platform  had 
struck  her  before  she  could  move  a  safe  distance.  She  had  been  knocked  down^ 
and  received  severe  hurts.  There  is  no  doubt  that  the  company  was  liable. 
The  question  on  this  appeal  relates  to  the  liability  of  the  city.  The  act  incor- 
porating the  company  (liaws  1874,  p.  697)  provided  "that  said  railway  shall 
be  subject  to  such  reasonable  rules  and  regulations  as  the  common  council  of 
the  city  of  Kew  York  from  time  to  time  may  prescribe."  The  city  charter 
f  Laws  1873,  c.  335)  provided  that  the  common  council  shall  have  power  to 
regulate  the  use  of  streets  by  cars,  etc.,  to  regulate  the  use  of  sidewalks,  to 
prevent  encroachments  upon  and  obstructions  to  streets,  and  to  authorize  and 
require  the  commissioners  of  public  works  to  remove  the  same;  but  they  shall 
have  no  power  to  authorize  the  placing  or  continuing  of  any  encroachment 
or  obstruction  upon  any  street  or  sidewalk,  *' except  the  temporary  occupation 
thereof  during  the  erection,  etc.,  of  a  building,"  etc.  The  learned  counsel 
for  the  respondent  claims  that  using  the  sidewalk  as  a  place  over  a  part  of 
which  the  platform  of  the  cars  would  move  was  an  obstruction  or  an  en- 
croachment  of  the  sidewalk,  as  it  was  continuous,  although  intermittent,  to 
the  constructive  knowledge  of  the  city.  It  is  not  necessary,  for  the  purposes 
of  this  dei^ision,  to  deny  the  validity  of  the  position.  The  f  uither  argument 
is.  that  under  the  statutes  that  have  been  cited  it  was  the  duty  of  the  city  to 
have  made  some  regulation,  or  to  have  required  that  the  company  should  not 
operate  its  road  so  as  to  involve  the  moving  of  the  platforms  of  cars  over  the 
sidewalk. 

Wliatever  power  or  duty  the  city  had  or  was  under,  neither  was  of  a  kind 
that  could  impair  the  statutory  right  of  the  company.  The  complaint  and 
the  charter  show  that  the  company  had  a  right  to  the  terminus  at  or  near 
Church  and  Yesey  streets.  The  city,  at  the  most,  could  only  regulate  the  em- 
ployment of  their  right.  The  complaint  did  not  suggest,  nor  did  any  claim 
of  the  plaintiff  upon  the  trial,  that  the  city  had  the  power  to  prevent  the  use 
of  a  turn-table  at  all,  or,  what  wouki  have  been  the  same  in  effect,  of  cars  to 
be  drawn  by  one  horse,  or  that  did  not  need  to  be  turned.    The  case  does  not 
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present  the  point.  The  proposition  is  that  the  city  should  not  have  allowed 
the  Incumbrance  of  the  sidewalk.  As  to  this  it  must  be  said  that  the  city  was 
forced  to  yield  to  the  right  of  the  company  to  have  the  turn-tabie  at  some 
point  there,  either  in  the  roadway  so  far  that,  in  turning,  the  platform  would 
not  be  at  all  over  tlie  sidewalk,  or  at  a  point  nearer  the  sidewalk.  In  either 
case  there  would  be  an  obstruction  of  the  highway.  The  sidewalk  baa  no 
right  to  a  freedom  from  encroachment  superior  to  the  street-way's  right. 
The  city  was  called  upon  to  exercise  a  discretion  of  a  judicial  nature  as  to 
the  place  where  the  obstruction  should  be.  This  exercise  of  discretion  cannot 
be  reviewed  by  a  court.  1  further  think  these  considerations  are  not  rele- 
vant to  the  case  here,  as  it  appears  that  the  company  had  a  right  to  a  turn- 
table either  wliereit  was,  or  at  some  other  place  in  the  street- way.  The  acci- 
dent did  not  happen  because  the  place  where  the  plaintiff  alighted  was  a  side- 
walk. It  would  have  happened  if  the  turn-table  had  been  so  far  from  the 
curb  that  the  plaintiff  would  have  stepped  upon  the  street- way.  For  these 
reasons  the  city  was  not  liable  in  this  action.  Judgment  reversedt  and  new 
trial  ordered,  with  costs  to  abide  event. 

Freedman,  J.,  concurs. 


Callanan  et  al.  v.  Oilman. 
{Superior  Court  of  New  York  City^  General  Term.    M»y  7, 1888.) 

1.  Costs— Denial  in  Court  of  Appeals— Costs  in  General  Term. 

Where  a  Judgment  l8  modified  by  the  court  of  iH>peal8  without  costs,  a  motion  for 
satisfaction  of  judgment  upon  tender  of  costs  at  special  term,  without  the  oo8t»  at 
general  term  is  properly  denied;  no  proof  being  given  that  costs  in  the  general 
term  were  meant  to  he  oenied  as  well  as  costs  in  the  court  of  appeals. 

2.  Judgment— Motion  for  Satisfaction— Tender  of  Amount  Due. 

On  a  refusal  to  satisfy  a  judgment  on  tender  of  the  amount  due,  a  motion  for  ao 
order  of  satisfaction  is  the  proper  remedy. 

Appeal  from  special  term . 

Motion  of  George  F.  Oilman  for  satisfaction  of  judgment  on  remittitur 
from  court  of  appeals  in  the  caseof  Lawrence  J.  Callanan  and  James  A.  Kemp 
against  George  F.  Oilman,  it  being  a  bill  for  injunction.    See  14  N.  E.  liep. . 
264.     Motion  denied,  and  defendant  appeals. 

Argued  before  Sedgwick.  C.  J.,  and  Freedman  and  O'Gorman,  JJ. 

Henry  Schmidt  for  appellant.     Edwin  M.  Wright,  for  respondents. 

Freedman,  J.  At  special  term  the  plalntifTs  had  judgment  for  injunctiTe 
relief,  with  0164.20  costs.  The  general  term  affirmed  the  judgment,  with 
087.29  costs.  On  defendant's  appeal  the  court  of  appeals  modilled  the  judg- 
ment. 14  N.  £.  Rep.  264.  The  material  parts  of  the  remittitur  are  as  fol- 
lows, viz.:  ''Whereupon  the  said  court  of  appeals  *  ♦  *  did  order  and 
adjudge  that  the  judgment  of  the  general  term  of  the  superior  court  of  the 
city  of  New  York  appealed  from  in  this  action  to  this  coui-t  be  and  the  same 
is  hereby  modified  as  stMed  in  the  opinion,  without  costs.  And  it  is  also  fur- 
ther ordered  that  the  record  aforesaid  and  the  proceedings,  in  this  court  be 
remitted  to  the  said  superior  court,  there  to  be  proceeded  upon  according  to  law. 
Therefore  it  is  considered  that  the  said  judgment  be  modified  as  stated  in  the 
opinion,  without  costs,  as  aforesaid."  On  reading  and  filing  the  remittitur 
an  order  was  made  at  special  term  making  the  judgment  of  the  court  of  ap- 
peals the  judgment  of  this  court,  and  modifying  the  original  judgment  ac- 
cordingly, without  costs  in  the  court  of  appeals.  The  modification  related  to 
the  extent  of  the  injunctive  relief  granted  by  the  judgment.  The  defend- 
ant thereupon  tendered  to  the  plaintiffs  the  sum  of  0164.20,  with  inter- 
est, as  and  lor  the  costs  of  the  original  judgment,  but  declined  to  pay  the 
costs  of  the  general  term  judgment;  and  the  tender  having  t)een  for  that  rea- 
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aon  refused,  the  defendant  moved  for  an  order  of  satisfaction  of  both  Jndg- 
inents  upon  the  deposit  by  him  with  the  clerk  of  this  court  of  the  sum  of 
^164.20,  with  interest*  His  motion  was  denied  at  special  term,  and  the  pree^ 
ent  appeal  is  from  the  order  of  such  denial.  The  defendant  has  a  right  to 
have  his  liability  for  costs  beyond  the  amount  tendered  by  him  determined, 
and  a  motion  is  the  proper  remedy.  Patten  v.  8Httf  50  N.  Y.  591.  So  it 
must  be  conceded  that,  inasmuch  as  the  action  is  of  an  equitable  character^ 
the  court  of  appeals  had  full  power  to  dispose  of  the  entire  action,  and  to  de^ 
termine  absolutely  the  question  of  costs.  It  therefore  remains  to  be  seen 
what  the  court  of  appeals  actually  determined.  On  the  motion  below  the 
burden  was  on  the  appellant  to  establish  the  extent  of  such  actual  determina- 
tion. By  the  tender  of  the  costs  inserted  in  the  original  judgment  with  in** 
i^rest  the  appellant  impliedly  admitted  that  the  court  of  appeals  did  not  in-  . 
tend  that  there  should  be  no  costs  whatever.  The  actual  intention  on  the 
part  of  the  court  of  appeals  he  was  bound  to  substantiate  by  proof.  The  ev^^ 
idence  of  such  actual  intention  is  to  be  found  in  the  remittitur  and  the  opin-  . 
ion.  They  must  be  construed  together,  because  the  remittitur  refers  to  the 
opinion  as  the  source  from  which  the  nature  and  the  extent  of  the  modifican. 
tion  is  to  be  gathered.  But  the  printed  papers  on  the  present  appeal  do  not 
•contain  the  opinion,  nor  lias  the  opinion  been  brought  to  our  attention  in  any* 
other  way.  For  all  that  appears,  therefore,  the  court  of  appeals  may  hav« 
intended  to  grant  without  costs  in  that  court  a  modification  which  should  noO 
interfere  with  the  costs  imposed  below.  The  question  seems  to  be  a  close 
one,  but  under  the  imperfect  disclosures  of  all  the  facts  which  bear  upon  it, 
and  in  view  of  the  fact  that  the  order  now  under  review  was  made  by  the 
same  learned  judge  who  directed  the  entry  of  the  order  upon  the  remittitWr 
I  am  not  prepared  to  say  that  there  is  error  in  the  order  appealed  from.  T\m 
order  should  be  affirmed,  with  310  costs  and  disbursements. 

Sedgwick,  C.  J.,  and  O'Qorm ak,  J.,  concur. 


TowNSHEND  et  al,  «.  Frommer  et  aL 
(SuperinT  Court  of  New  York  CUy^  SpecUU  Term,    July  8, 18S8.) 

Attorney  and  Client  —  Pubchasb  of  Chosb  in  Action  — Land  in  Anothbb^s  Pos- 
session. 

Code  Civil  Proc.  N.  Y.  S  78,  which  declareb  that  an  attorney  or  eounselor  BhaU  not 
buy  a  bond,  note,  bill  of  exchange,  book-debt,  or  other  thing  in  action  for  the  pur- 
pose of  bringing  suit  thereon,  does  not  prohibit  an  attorney  from  buying  land  in 
the  possession  of  a  third  person  for  the  purpose  of  obtainiDg  possession  by  suit^ 

At  chambers.  Motion  in  ejectment  by  John  Townshend  and  others  against 
Edward  Frommer  and  others,  to  strike  out  the  fourteenth  paragraph  of  tbe# 
-answer. 

John  Tovyivthendt  for  plaintiffs.    John  F.  Dillon,  for  defendants. 

Tkuax,  J.  It  was  stated  in  the  brief  submitted  by  tlie  defendants  on  the. 
argument  that  the  fourteenth  paragraph  of  the  answer  (the  paragraph  to  which  * 
one  of  the  plaintiffs  objects)  "Is  based  on  section  73  of  the  Code  of  Civil  Precede 
ura  "  That  section  declares  that  **an  attorney  or  counselor  shall  not  *  *  * . 
buy  or  be  in  any  manner  interested  in  baying  a  bond,  promissory  note,  bill  of; 
exchange,  book-debt,  or  other  thing  in  action  with  the  intent  and  for  the  pur- 
pose of  bringing  an  action  thereon."  The  paragraph  of  the  answer  of  which, 
one  of  the  plaintiffs  complains  is  to  the  effect  that  said  plaintiff  "bought  and* 
became  interested  in  the  premises  mentioned  in  the  complaint,  and  in  the  al«i 
leged  cause  of  action  set  forth  in  the  complaint,  and  did  instigate,  promote, « 
and  become  interested  in  the  controversy  herein,  *  *  *  for  the  purpose 
and  with  the  intent  of  bringing  this  action,    *    *    « .  contrary  to  theatatatai 
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In  such  cade  made  and  provided,"  i.  6.,  in  view  of  the  said  statement  in  thfr 
brief,  contrary  to  section  78  of  tiie  Code  of  Civil  Procedure.  The  cause  of  ac- 
tion set  forth  in  the  complaint  is  that  the  plaintiffs  are  the  owners,  as  tenants, 
in  common,  and  are  entitled  to  the  immediate  possession,  of  the  premises  men- 
tioned and  described  in  the  complaint,  and  that  the  defendants  wrongfully 
withhold  from  the  plaintiffs  tlie  possession  of  said  premises;  and  the  relief 
demanded  is  that  the  court  adjudge  that  the  plaintiffs  are  seized  in  fee  as  ten- 
ants in  common  of  said  premises,  and  are  entitled  to  the  immediate  possession 
thereof,  and  that  they  recover  such  possession  from  the  defendants. 

Thus  it  appears  that  the  question  that  arises  on  this  motion  is:  Is  an  at^ 
torney  prohibited  by  section  73  of  the  Code  of  Civil  Procedure  from  buying 
land,  or  an  interest  in  land,  where  such  land  is  in  the  possession  of  another,  for 
the  purpose  and  with  the  intent  of  getting  possession  of  such  land  by  mean» 
of  an  action?  The  counsel  for  the  defendants  conceded  that  plaintiff  was  not 
within  the  prohibition  of  said  section  of  the  Code  unless  he  bought  some  ''other 
thing  in  action,"  and  contended  that  the  plaintiff  when  he  purchased  the  fee 
bonght  merely  a  right  of  action,  and,  therefore,  a  thing  in  action,  and  cites  a» 
authorities  for  this  proposition  the  cases  of  Moses  v.  McDivitt,  88  N.  Y.  62; 
W^tmore  v.  Hegeman,  Id.  69;  Browiing  v.  MarDin,  100  N.  Y.  144, 2  N.  E.  Bep. 
686;  Fowler  v.  Callan,  102  N.  Y.  895,  7  K.  E.  Rep.  169.  These  cases  are  not 
authorities  for  the  defendants'  proposition.  Moseu  v.  McDivitt  was  an  action 
brought  by  an  attorney  upon  a  bond;  Wetmore  v.  Hegeman  and  Browning  v. 
Marvin  were  actions  on  contract;  while  Fowler  v.  Callau  is  an  authority  to 
some  extent  for  the  plaintiff.  I  do  not  see  how  it  can  be  said  that  the  plain- 
tiff bought  a  thing  in  action,  in  view  of  the  allegation  in  the  answer  that  t\» 
plaintiff  *' bought  *  *  *  the  premises  mentioned  in  the  complaint. "  It 
is  true  that  .the  defendants  also  say  that  the  plaintiff  ''bought  and  became  in-^ 
terested  in  the  premises,  *  *  ^  and  in  the  alleged  cause  of  action  set  forth 
in  the  complaint;"  but  the  proceedings  show  that  what  the  plaintiff  purchased 
was  the  fee  of  the  land,  and  not  a  thing  in  action.  The  motion  is  granted^ 
with  910  costs  to  abide  the  event. 


In  re  Siesel's  Estate. 
(Surrogate'*  Court,  New  York  County.    October  22, 1888.) 

EXBCUTORS  AND  AdMINISTRATOBS— ACCOUNTING — RbFERENCS. 

The  interme^Bte  account  of  an  adminlBtratrix  will  not  be  referred,  to  settle  ob- 
jections thereto,  where  the  administratrix  opposes  the  reference  ou  the  ground 
that  within  two  months  a  year  since  her  appointment  will  have  elapsed,  after 
which  time  she  can  be  compelled  to  render  her  final  account. 

On  application  for  a  i*ef erence  to  settle  objections  to  the  intermediate  ae- 
ooant  of  the  administratrix  of  Simon  H.  Siesel,  deceased. 
Henry  Stanton,  for  petitioners.    Haye  A  Oreenbaum,  for  administratrix^. 

ivANSOM,  S.  Heretofore,  on  the  application  of  certain  creditors  of  deceased 
and  the  petitioners  herein,  the  administratrix  was  required  to  render  an  in* 
termediate  account  of  her  proceedings.  To  such  account  objections  have 
been  filed;  and  now  an  application  is  made  for  the  appointment  of  a  referee- 
to  pass  upon  the  account  and  objections.  This  is  opposed  by  the  administra- 
trix on  the  ground  that  on  November  26, 1888,  a  year  will  have  expired  since 
letters  were  issued  to  her,  and  at  that  time  she  can  be  compelled  to  render  her 
final  account;  and,  if  this  intermediate  account  and  objections  are  sent  to  a 
referee,  it  will  entail  an  additional,  and  apparently  needless,  expense  upon 
the  estate.  I  think  this  is  a  reasonable  ground  for  suspending  this  motion 
until  the  year  has  expired,  at  which  time,  if  no  application  for  the  judicial 
settlement  of  her  account  is  made  by  the  administratrix  or  parties  interested,, 
this  motion  will  be  granted. 
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Wolf  t>.  Schmidt* 

{Common  Pleas  of  New  York  City  cmd  County,  Oeneral  Term,  December  8, 1888.) 

Limitation  of  Actions— Runniwo  of  Statutb— Pubchasb  of  Estate  bt  Trusteb. 

An  objection  to  the  title  on  the  l^und  that  it  is  derived  through  a  deed  made  by 
the  executors  of  a  deceased  owner,  the  grantee  in  that  deed  inunediately  reconvey- 
ing  to  one  of  the  executors  for  the  same  consideration  named  in  the  executors'  deed, 
and  that  the  two  deeds  constituted  one  transaction,— the  transfer  of  the  trust-estate 
to  one  of  the  trnstees  as  an  individual,— cannot  be  sustained  after  a  lapse  of  84  years, 
the  title  derived  through  those  deeds  being  merely  voidable,  and  having  become 
absolute  under  the  statute  of  limitations;  Code  Civil  Proa  N.  Y.  §  388,  providing 
that  actions,  the  limitation  of  which  is  not  specifically  prescribed,  must  be  com- 
menced within  10  years  after  the  cause  of  action  accrues. 

Appeal  from  trial  term;  J.  F.  Daly,  Judge. 

Action  by  Morris  Wolf  against  Anna  Maria  Schmidt  to  recover  the  deposit 
paid  by  plaintiff  on  a  contract  for  the  purchase  of  a  house  and  lot  from  de- 
fendant; plaintiff  contending  that  defendant's  title  was  defective.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Ck)de  Civil  Proc.  "N.  Y.  §  888, 
provides  that  all  actions,  the  limitation  of  which  is  not  specifically  prescribed 
in  that  or  the  preceding  title,  shall  be  commenced  within  10  years  after  the 
cause  of  action  accrues. 

Winr/,  Shoudy  <&  Putnam^  ( /  A.  Shoitdy,  of  counsel, )  for  appellant. 
Lachman^  Morgenthau  &  Goldsmith,  {Samson  Lachman,  of  counsel,)  for  re- 
spondent. 

Larremore,  C.  J.  The  parties  have  entered  into  a  written  contract  by 
which  the  defendant  agrees  to  sell,  and  the  plaintiff  to  purchase,  the  real  estate 
known  as  2134  Second  avenue,  in  the  city  of  New  York.  The  plaintiff  has 
rejected  the  title,  and  brought  this  action  to  recover  back  the  deposit  paid  on 
signing  said  contract.  The  ground  of  his  objection  is  that,  as  to  a  one-half 
interest  in  such  premises,  the  same  was,  prior  to  May  6, 1853,  vested  in  Tighe 
Davey  and  Peter  McLoughlin,  executors  of  Thomas  Mooney,  deceased,  as  trus- 
tees under  his  will;  that  in  May,  1858,  the  said  executors,  for  the  expressed 
consideration  of  $750,  conveyed  the  same  by  executors^  deed  to  Thomas  Mooney» 
of  Peoria,  III. ;  and  that  said  Thomas  Mooney,  by  a  deed  contemporaneous  with 
the  executors'  deed,  conveyed  the  same  back  to  said  Peter  McLoughlin  as  an 
Individual,  for  the  same  consideration  named  in  the  executors'  deed.  Upon 
the  trial,  the  question  was  submitted  to  the  jury  whether  the  deed  from  the 
executors  to  Mooney,  and  the  deed  back  to  McLoughlin,  were  intended  to  con- 
stitute a  single  transaction,  and  a  cover  for  the  transfer  of  a  portion  of  the 
trust-estate  to  one  of  the  trustees  as  an  individual.  The  jury  answered  this 
question  in  the  affirmative,  and,  under  the  charge  of  the  court,  rendered  a 
verdict  for  the  plaintiff  for  a  sum  which  included  the  amount  of  said  deposit, 
and  the  expenses  incurred  in  searching  the  title. 

We  are  of  opinion  that  defendant's  motion  to  dismiss  the  complaint  should 
have  been  granted.  The  verdict  established  that  the  conveyance  to  Mc- 
Loughlin, by  means  of  the  two  deeds  aforesaid,  was  a  sale  by  trustees  to  one 
of  their  number  as  an  individual.  There  was  sufficient  evidence  to  go  to  the 
jury  on  this  point,  if  the  fact  itself  were  the  one  on  which  the  case  turned. 
i3ut  granting  that  McLoughlin  as  an  individual  purchased  from  himself  as 
trustee,  what  is  the  result?  His  title,  and  that  of  his  grantees,  was  voidable, 
not  void.  This  is  well  settled,  and  will  not  be  disputed.  Such  a  title  will 
become  absolute  unless  avoided  by  a  lawsuit  brought  by  the  proper  persons 
and  within  the  legal  time.  We  must  therefore  consider  what  the  period  is 
within  which  an  action  to  set  aside  a  purchase  by  a  trustee  of  the  trust-estate 
must  be  brought.  It  was  held  in  HafMip  v.  Cramer^  4  Cow.  717,  that  such  a 
purchase  will  be  set  aside  on  the  application  of  a  cestui  que  tnist,  if  made 
within  a  reasonable  time,  and  if  not  made  within  a  reasonable  time  the  right  will 
v.2N.Y.s.nu  20—45 
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be  deemed  waived  or  abandoned ;  that  what  shall  be  considered  a  reasonable  time 
has  no  fixed  rule,  but  rests  in  sound  discretion;  that  the  shortest  period  which 
a  court  of  equity  is  bound  to  consider  a  bar  to  such  a  suit  is,  (in  analogy  to 
the  statute  of  limitations,)  at  law,  20  years.  This  decision  was  made  before 
the  adoption  of  the  Code  of  Procedure,  and  it  is  to  be  noticed  that  the  sug- 
gestion of  a  20-yeRrs  limitation  is  furnished  by  an  analogy  to  the  positive 
provisions  regulating  actions  of  law.  With  the  adoption  of  the  Code,  and  the 
amal<<;amation  of  legal  and  equitable  procedure,  there  came  in  a  statute  of 
limitatiuns  which  applies  just  as  imperatively  to  actions  formerly  instituted  in 
chancery  as  to  suits  which  liave  always  been  brought  in  courts  of  law.  The 
provision  in  question  was  sec  tion  97  of  the  old  Code,  and  was  re-enacted  as 
section  388  of  the  present  Code  of  Civil  Procedure.  It  has  accordingly  been 
held  by  the  court  of  appeals  that,  under  the  Code,  an  action  to  set  aside  a  trus- 
tee's purchase,  as  an  individual,  of  real  estate  belonging  to  the  trust,  must  be 
brought  within  10  years  from  the  accruing  of  the  cause  of  action;  and  that 
the  cause  of  action  accrues  as  soon  as  the  trustee  takes  possession,  and  begins 
openly  and  notoriously  to  occupy  the  premises  as  his  own,  asserting  an  individ- 
ual riglit  thereto.  Hubbell  v.  Medbury,  53  N.  Y  98.  Under  this  decision,  it 
seems  clear  that  the  cause  of  action  to  set  aside  the  transfer  to  McLoughlin,  iD- 
dividually,  accrued  in  1853;  and  that  as  34  years  had  elapsed  between  snch 
time  and  tlie  execution  of  the  contract  to  convey  to  this  plaintiff,  any  possible 
right  to  qut'Stion  such  transfer  is  outlawed.  I  can  see  no  reason  why  the 
court  should  not  so  hold  if  this  were  an  action  for  specific  performance,  where 
the  burden  of  proving  the  title  good  is  on  the  seller.  Certainly,  in  the  present 
action,  to  recover  back  the  deposit,  in  which  the  purchaser  is  required  to  prove 
affirmatively  that  the  title  is  unmarketable,  the  lapse  of  34  years  raises  a  pre- 
sumption that  all  adverse  claims  have  been  quieted,  which  the  plaintiff  must 
negative  if  he  wishes  to  succeed.  Our  attention  has  been  called  to  the  case  of 
People  V.  Board,  92  N.  Y.  98,  as  an  authority  apparently  in  conflict  with  the 
views  above  expressed.  It  seems  quite  significant  that  in  that  case  the  case 
of  Hubbell  v.  Medbury,  supra,  is  not  cited  in  the  opinion  of  the  oourt  or  the 
:argument  of  either  counsel.  The  question  involved  is  so  similar  in  both  cases 
that  it  seems  probable  that  the  earlier  case  was  overlooked  in  the  decision  of 
the  later  one.  In  such  later  case  the  court  say :  '*  Nor  is  the  lapse  of  time  con- 
elusive  upon  the  beneficiaries  under  the  will  of  Meier.  Twenty  years  had  not 
elapsed  when  this  attempted  sale  was  made;"  citing  Hawiey  v.  Cramer,  supra. 
The  case  at  bar  is  distinguishable  from  People  v.  Board,  on  the  facts,  for  here 
84  years  have  elapsed  since  the  voidable  conveyance  was  made.  It  matters 
not,  therefore,  whether  the  limitation  to  be  considered  is  a  statutory  one  of 
10  years,  as  is  held  in  Hubbell  v.  Medburj/,  or  one  of  20  years,  as  aeems  to  be 
intimated  in  People  v.  Board,  Under  either  authority,  all  rights  of  the  eestiU 
que  trust  to  avoid  tlie  conveyance  are  presumptively  outlawed.  Syester  v. 
Bretoer,  27  Md.  288,  cited  in  2  Perry  Trusts.  (3d.  Ed.)  §  864.  The  judgment 
ap()ealed  from  should  be  reversed,  and  a  new  trial  ordered^  with  coals  to  abide 
the  event. 

Van  Hoesen.  J.,  concurs. 


SCHMIDTKXTNST  «.  SUTRO  et  ol. 

{Common  Pleas  of  New  York  City  and  County,  OeneraX  Term,    Decembers,  1888.) 

Plbajjino—Complaint— Certainty— Pebsonal  Injuries. 

An  allegation  that  defendants  negligently  allowed  a  step-ladder  in  their  factoiy 
to  become  unsafe,  whereby  it  gave  way,  and  caused  the  injury,  is  sufaciently  definite 
and  certain,  without  specifying  the  particular  defect  causing  the  ladder  to  bretk 
down. 

Appeal  from  trial  term. 
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Action  by  Caroline  Schmidtkanst.  administratrix  of  Paul  Schmidtkunst, 
deceased,  for  a  personal  injury  received  by  the  decedent  while  in  the  employ 
of  defendants,  Emanuel  S.  Sutro  and  Bernhard  Newmark.  The  complaint  al- 
leged that  the  injury  was  caused  by  defendants  negligently  allowing  a  step- 
ladder  in  their  factory  to  become  unsafe  and  insecure,  and  dangerous,  out  of 
order,  faulty,  and  dangerous  to  life  and  limb.  From  an  order  denying  their 
motion  to  make  the  allegation  more  definite  and  certain,  defendants  appeal. 
Argued  before  Larbemore,  C.  J.,  and  Van  Hossen,  J. 

Toumsemif  Dyett  <&  Einstein,  {H.  B.  Yonffe,  of  counsel,)  for  appellants. 
August  P.  Wagetier,  for  appellee. 

Van  Hoesen,  J.  The  order  should  be  affirmed,  with  costs.  The  com- 
plaint alleges  that  the  step-ladder  was  unsafe;  that  it  gave  way,  and  precipi- 
tated the  plaintiff  to  the  floor,  whereby  two  of  his  ribs  were  broken.  The 
meaning  of  this  allegation  is  perfectly  apparent,  and  the  difficulty  that  the  de- 
fendant experiences  is  not  in  understanding  what  he  is  charged  with,  but  in 
ascertaining,  in  advance  of  the  trial,  what  weak  spots  in  the  ladder  the  plain- 
tiff expects  to  point  out  to  the  jury.  It  is  obvious,  therefore,  that  the  allega- 
tion is  not  indefinite  or  uncert«iin,  and  that  the  application  for  information  as 
to  the  defects  in  the  ladder  ought  not  to  have  been  made,  under  section  546 
of  the  Code.  If  the  defendant  had  applied  for  a  bill  of  paiticulars,  though  his 
motion  would  have  been  made  under  section  531,  (which  is  the  section  that 
applies  where  a  party  desires  information  as  to  tiie  details  of  a  charge  that  his 
adversary  has  made  against  him  in  general  terms,  though  In  language  so  in- 
telligible that  the  accusation  is  unmistakable,)  it  does  not  follow  that  he 
would  have  been  successful.  Where  a  step-ladder  that  an  employer  provides 
for  the  use  of  his  servant  breaks  down;  where  the  servant  is  thrown  to  the 
gf round  thereby*  and  is  seriously  injured;  where  the  step-ladder  is  in  the  posses- 
sion of  the  employer,  and  was  never  seen  by  the  servant  before  he  was  told  to 
go  upon  it;  and  where  the  servant  has  never  seen  it  since  the  injury, — it  is 
not  likely  that  any  court  would  call  upon  the  servant  to  specify  the  cause  of 
the  collapse  of  the  ladder,  under  pain  of  losing  compensation  for  his  injuries 
if  he  did  not«  in  his  bill  of  particulars,  mention  the  very  defect  that^  in  the 
opinion  of  the  Jary,  caused  the  breakdown.  Again,  there  are  cases  to  which 
the  maxim  res  ipsa  loquitur  applies,  and  in  such  cases  the  plaintiff  is  not 
called  on  to  give  particulars,  because  the  explanation  of  the  cause  of  the  acci- 
dent is  then  devolved  upon  the  defendant.  It  might  turn  out  upon  a  motion 
for  a  bill  of  particulars  that  this  case  was  one  of  that  class.  Order  affirmed, 
with  costs.  k 

Larremore,  G.  J. 9  concurs. 


Finney  «.  Gallaudet  et  a/. 
iCommon  Pleas  of  New  York  City  and  CounVy^  General  Term.    December  8, 1888.) 

1.  Faotobs  and  Bbokbrs—Actions—Evidbnob— Custom  of  Tbadb. 

In  an  action  against  Btock-brokers,  where  defendants  concede  that  a  profit  re- 
snlted  from  operations  for  plaintiff  down  to  a  given  date,  but  set  up  that  after  that 
time  other  ventures  were  made  on  plaintiff^s  account,  which  left  him  in  debt  to 
them,  and  it  is  admitted  that  they  did  not  follow  the  usual  custom  of  sending  notices 
during  the  later  transactions,  evidence  of  the  method  of  business  between  tnem  and 
plaintiff  during  the  time  of  the  undisputed  dealings,  and  the  ordinary  custom  of 
trade  as  to  sending  notices,  is  admissible,  as  bearing  on  the  question  whether  the 
later  transactions  were  for  plaintiff. 

S.   BaME— CONVEBSATIONS  WITH  CONFIDBNTIAL  GLBRK. 

Evidence  of  conversations  between  one  of  the  defendants  and  their  confidential 
olerk  is  inadmissible  on  their  behalf;  but  evidence  of  a  conversation  between  such 
clerk  and  plaintiff  is  competent  on  behalf  of  the  latter;  the  gist  of  defendants'  de- 
fense being  that  such  olerk  was  their  employe,  and,  as  such,  received  confidential 
Orders  from  plaintiff. 
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8.  Trial— Verdict— SuPFiciENOT  op  Evidencb. 

The  fact  that  upon  some  points  the  uncorroborated  evidence  of  one  witness  wbs 
believed,  as  against  the  contradiction  of  two  or  more,  is  no  ground  for  setting  aside 
the  verdict  as  being  against  the  weight  of  evidence,  where  nothing  tends  to  show 
that  the  jury  were  influenced  by  passion  or  prejudice. 

Appeal  from  trial  term ;  Joseph  F.  Daly,  Judge. 

Action  by  John  J.  Finney  against  Peter  W.  Gallaudet  and  Henry  Fitch,  Jr.* 
as  copartners,  doing  business  under  the  firm  name  of  P.  W,  Gallaudet  &  Co., 
to  recover  an  alleged  balance  due  on  account.  Judgment  for  plaintiff,  and 
defendants  appeal.  At  folio  141,  (referred  to  in  the  opinion,)  the  defendant 
Henry  Fitch,  Jr.,  being  sworn  as  a  witness,  was  asked  in  regard  to  a  conver- 
sation held  with  one  Wykes,  defendants'  confidential  clerk.  An  objection  to 
such  question  was  sustained.  At  folios  150  and  170,  evidence  of  conversations 
between  plaintiff,  who  was  being  examined  as  a  witness  on  his  own  behalf* 
and  said  Wykes  was  admitted  over  objection. 

Argued  before  Larremore,  C.  J.,  and  Van  Hoesen,  J. 

Fraser  <§  Minor,  for  appellants.    Edwin  3f.  Felt,  for  respondent. 

Larremore,  C.  J.  The  defendants  are  a  firm  of  stock-brokers,  and  the 
plaintiff  was  a  customer  of  theirs,  and  in  this  action  sues  to  recover  an  alleged 
balance  in  his  favor  arising  out  of  purchases  and  sales  of  stocks  for  his  account. 
It  was  conceded  that  down  to  a  given  date  plaintiff's  operations  were  success- 
ful, and  a  profit  resulted;  but  defendants  set  up  an  affirmative  defense  to  the 
effect  that,  after  the  date  of  the  last  transaction  referred  to  in  the  complaint, 
still  other  ventures  were  made  on  plaintiff's  account  which  not  only  consumed 
the  balance  then  standing  in  his  favor,  but  brought  him  out  largely  in  debt  to 
his  brokers.  It  is  undisputed  that  these  subsequent  purchases  and  sales  of 
stock  were  made,  and  that  they  have  been  charged  to  plaintiff  upon  defendants* 
books.  The  question  of  fact  upon  which  the  whole  controversy  tamed,  and 
which  has  been  decided  in  plaintiff's  favor  by  the  jury,  was  whether  any  au- 
thority to  identify  him  with  the  transactions  in  question  ever  existed.  The 
verdict  is  not  so  obviously  against  the  weight  of  evidence  as  to  call  for  inter- 
ference with  it  on  that  ground.  It  was  admitted  that,  in  the  later  transac- 
tions, the  defendants  did  not  follow  the  usual  custon^of  business  by  immedi- 
ately sending  plaintiff  written  notice  of  each  purchase  and  sale;  and  it  also 
appears  that  such  formalities  were  observed  with  him  in  the  prior  and  more 
fortunate  dealings.  The  explanation  offered  by  defendants  of  their  ceasing  to 
treat  plaintiff  like  an  ordinary  customer,  and  as  they  had  formerly  treated 
him,  was  that  he  had  grown  very  intimate  with  their  confidential  clerk,  Mr. 
Wykes,  and  by  reason  of  such  intimacy,  and  also  because  plaintiff  wished  the 
fact  of  his  trading  in  the  market  to  be  kept  secret,  he  was  allowed  to  privately 
give  his  orders,  and  receive  information  of  their  result  through  Mr.  Wykes. 
Plaintiff's  denial  of  all  the  alleged  circumstances  necessary  to  make  out  this 
theory  of  defense  is  absolute  and  unqualified.  He  even  denies  that  he  was  on 
terms  of  intimacy  with  Wykes,  and  asserts  that  the  latter  never  had  the  slight- 
est authority  to  bind  or  represent  him.  The  mere  fact  that  upon  some  points 
the  uncorroborated  word  of  one  man  was  believed  as  against  the  contradiction 
of  two  or  more  witnesses,  is  no  ground  for  impugning  the  verdict.  The  record 
discloses  nothing  tending  to  show  that  the  jury  was  Influenced  by  passion  or 
prejudice.  Nor  do  we  think  the  criticisms  of  counsel  upon  some  of  the  rulings 
at  the  trial  are  well  founded.  A  strenuous  objection  was  made  to  the  showing 
of  the  method  of  business  between  the  plaintiff  and  defendants  during  the  time 
of  their  undisputed  dealings  with  each  other,  as  well  as  the  ordinary  custom 
of  the  trade  as  to  sending  notices,  etc.,  which  custom  had  been  observed  with 
plaintiff  during  such  undisputed  period.  In  our  judgment,  this  evidence  was 
properly  admitted.  Proof  of  custom  was  not  introduced  here,  as  is  usually  the 
case,  to  modify  or  supplement  the  positive  provisions  of  law,  but  merely  to 
throw  light  on  the  matter  of  probability  in  determining  a  queation  of  fact.   As 
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such,  it  was  clearly  relevant,  and  it  would  have  been  a  great  injustice  to  plain- 
tiff if,  when  called  upon  to  meet  defendants'  allegations,  he  had  been  deprived 
of  the  privilege  of  arguing  inferentially  as  to  their  truth  or  falsity,  from  con- 
ceded facts  in  the  business  relations  of  the  parties.  We  are  also  of  opinion 
that  the  trial  judge  correctly  ruled  at  folios  141,  150,  and  170.  Conversations 
between  one  of  tlie  defendants  and  Mr.  Wykes,  (defendants^  confidential  clerk,) 
■sought  to  be  proved  on  behalf  of  defendants,  were  properly  excluded.  It  is 
•elementary  that  a  party  may  not  prove  in  his  own  favor  declarations  made  by 
himself  or  his  agent,  in  the  absence  of  the  other  party.  But  an  alleged  con- 
versation between  Mr.  Wykes  and  plaintiff  was  rightly  admitted  on  plaintiff's 
behalf,  because  the  declarations  of  an  agent  made  in  the  course  of  business 
4ftre  competent  against  his  principal .  Counsel  for  appellant  contends  that  these 
rulings  were  both  erroneous,  because  they  assume  that  Wykes  was  defendants' 
■agent.  But  what  other  supposition  could  the  cou rt  possibly  have  entertained  ? 
The  whole  gist  of  defendants'  affirmative  defense  is  that  Wykes  was  their  em- 
ploye, and,  as  such,  received  con  fldential  orders  from  their  customer,  the  plain- 
tiff. Unless  this  was  conceded,  th^  facts  alleged  by  way  of  affirmative  defense 
were  utterly  irrelevant,  and  that  part  of  the  answer  which  contained  them  was 
frivolous.  The  claim  that  Wykes  was  plaintiff's  agent  will  not  bear  the  most 
simple  analysis.  Mr.  Wykes  was  in  the  employ  of  the  defendants,  and  regu- 
larly assisted  them  in  their  business.  If  all  his  statements  were  taken  as  true, 
they  would  establish  nothing  further  than  that,  having  become  intimately  ao- 
-quainted  with  one  of  defendants'  customers,  some  of  the  rigid  formalities  of 
business  were,  through  his  influence,  relaxed  as  to  that  particular  customer. 
This  state  of  affairs  would  not  in  any  way  alter  the  original  legal  stattis  of 
the  parties.    The  judgment  and  order  appealed  from  should  be  affirmed,  with 

430StS. 

Van  Hoesen,  J.,  concurs. 


Crokin  et  al.  v.  Epstein.' 
(Common  PUas  of  New  York  CUy  and  County,  General  Term,    December  8, 1888.) 

1.  Landlord  and  Tenant— Rbnt— When  Liabiwtt  Attaches. 

Where  there  is  attached  to  a  lease  a  memorandum  signed  by  the  parties  provid- 
ing  lor  certain  alterations  in  the  premises,  and  that  possession  shall  be  given  by  a 
certain  time,  or  sooner,  if  the  alterations  are  completed,  but  silent  as  to  when  they 
are  to  be  completed,  the  lessee  is  liable  for  rent  after  the  time  fixed  for  deUverv  of 
poasession,  though  the  alterations  are  not  complete,  and  though  he  then  tenders 
the  first  month's  rent,  demanding  possession,  and  is  refused. 

fl.  Evidence— Parol,  to  Effect  Writings. 

There  being  no  ambiguity  in  the  lease,  parol  evidence  of  an  arrangement,  made 
about  the  time  the  lease  was  executed,  as  to  when  the  alterations  should  be  com- 
pleted, is  properly  excluded. 

Appeal  from  city  court,  general  term. 

Action  by  Francis  Cronln  and  Martha  Cronin  against  Simon  Epstein,  as 
surety  for  Kantrowitz  A  Epstein  on  a  lease  for  rent.  Judgment  for  plaintiff 
In  the  trial  term  of  the  city  court.  Affirmed  at  general  term,  (1  N.  Y.  Supp. 
69.)  Defendant  appeals.  The  exceptions  made  at  folios  41, 42,  and  49-51  are 
for  the  exclusion  of  evidence  as  to  tlie  condition  of  the  premises  and  stale  of 
the  alterations  on  May  1,  1887,  when  the  possession  was  to  be  delivered,  and 
also  of  evidence  of  an  arrangement  between  lessor  and  lessees,  about  the  time 
of  execution  of  the  lease,  as  to  when  the  alterations  should  be  completed. 

Argued  before  Larremore,  C.  J.,  and  Van  Hoesen,  J. 

8,  F.  Kneelatidf  for  appellant.    George  H.  Carriugton,  for  respondents. 

"Affirming  1 N.  Y.  Supp.  09. 
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Larremore,  C.  J.  On  March  18, 1887,  the  plaintiffs  leased  to  the  firm  of 
Kantrowitz  &  Epstein  the  premises  known  as  No.  45  West  Fourteenth  street,  in 
the  city  of  New  York,  for  the  term  of  six  years  from  May  1,  1887,  at  the 
yearly  rent  of  $6,000,  payable  in  monthly  installments,  in  advance,  upon  the 
first  day  of  each  year  and  every  month.  The  lease  contained  the  usual  cov- 
enants, and  also  a  provision  that  possession  of  the  premises  would  be  given 
on  May  1,  1887,  or  sooner,  if  alterations  thereto  were  completed.  Attached 
to  the  lease  was  a  memorandum  signed  by  the  parties,  providing  for  certain 
alterations  in  and  upon  the  premises  therein  demised.  The  defendant,  under 
his  hand  and  seal,  became  individually  responsible  as  surety  for  the  payment 
of  the  rent  reserved  in  such  lease.  It  appears  from  the  evidence  that  the  re- 
pairs contemplated  were  not  finished  on  May  1,  1887,  whereupon  the  lessees 
offered  payment  of  $500  for  the  first  month^s  rent  of  the  premises,  and  de- 
manded possession  thereof,  to  which  answer  was  made  that  the  alterations 
were  not  yet  finished.  The  rent  was  not  paid  according  to  the  terms  of  the 
lease.  The  plaintiffs  then  brought  suit  against  the  defendant  for  its  recov- 
ery, who  contested  the  payment  thereof  o'h  the  ground  that  the  premises  in 
question  had  never  been  accepted  by  the  lessees,  and  also  that  they  had  duly 
tendered  the  rent  in  dispute,  and  demanded  possession  of  the  premises,  which 
was  refused.  Upon  the  tilal  a  verdict  was  directed  for  the  plaintiffs  for  the 
amount  claimed,  and  the  judgment  entered  thereupon  was  affirmed  in  the 
court  below,  from  which  this  appeal  is  taken. 

The  lessees  were  liable  upon  their  covenant,  and  the  surety  was  properly 
held  responsible  upon  his  individual  obligation  for  the  payment  of  ttie  rent^ 
(Jaffe  V.  Uarteau,  56  N.  Y.  398,)  as  he  had  set  up  no  claim  for  damages  on  ac- 
count of  a  breach  of  the  covenant,  (EdgerUm  v.  Page,  20  N.  Y.  285.)  There 
was  no  provision  in  the  lease  fixing  the  time  when  the  alterations  upon  the 
premises  were  to  be  completed,  and.  In  view  of  the  memorandum  attached  to 
the  lease,  it  must  be  assumed  that  the  lessees  contracted  with  the  understand- 
ing that  the  time  fixed  for  giving  possession  of  the  premises  (May  1,  1887) 
WHS  not  imperative.  The  alleged  tender  set  up  in  the  answer  was  noi  avail- 
able as  a  defense.  Becker  v.  Boon,  61  N.  Y.  317.  It  was  a  tender  made 
before  suit,  and  the  amount  offered  was  not  paid  into  court.  Nor  do  I  think, 
upon  the  testimony  offered^  that  there  was  any  waiver  by  the  plaintiffs  ef 
their  legal  rights  in  the  premises.  The  distinction  between  a  right  of  action 
upon  a  covenant  contained  in  a  sealed  instrument  for  the  payment  of  rent, 
and  that  for  use  and  occupation  only,  is  no  longer  an  open  question.  The 
exceptions  noted  at  folios  41,  42,  and  folios  49-51,  are  without  merit.  There 
was  no  ambiguity  in  the  lease,  and  parol  evidence  was  inadmissible  to  enlarge 
its  scope  or  terms.  The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Van  Hoesen,  J.,  concurring. 


BoLLES  t?.  Valentine  &  Co. 
{Common  Pleas  of  New  York  City  and  County,  General  Term.    December  8, 1888.) 

Sale— By  Sample— Action  for  Pbicb— Retention  by  Pubchaseb. 

Where  goods  are  sold  by  sample  without  any  representation  as  to  their  condi- 
tion, and  are  accepted  and  retained  by  the  purchaser,  the  facts  that  they  are  not 
properly  packed,  and  that  the  brands  on  the  cases  have  been  effaced,  constitute  no 
defense  to  an  action  for  the  price;  the  defects  complained  of  being  patent  on  first 
inspection. 

Appeal  from  trial  term;  Joseph  F.  Daly,  Judge. 

Action  by  Thomas  K.  Bolles  against  Valentine  &  Co.,  a  corporation,  for 
the  price  of  900  cases  of  Kauri  gum.  Plaintiff  obtained  judgment.  Defend- 
ant appealed. 
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Argaed  before  Labrbmorb,  G.  J.»  and  Yan  Hobsbn,  J. 
Dillaway,  Davenport  <&  Leeds,  for  appellant.    Knox  <&  Woodioard,  for  re^ 
spondent. 

Van  Hoesen,  J.  The  case  was  fairly  and  f  ally  submitted  to  the  jury,  who 
found  that  the  gum  delivered  was  fully  up  to  the  sample  that  was  examined 
by  the  defendant  when  he  made  tlie  purchase.  There  is  no  doubt  that  the 
sale  was  by  sample.  The  defendant  never  offered  to  return  the  gum,  which 
rose  in  market  price  after  he  received  it.  His  great  effort  at  the  trial  was  to 
show  that  the  gum  came  in  cases  that  bore  certain  marks  indicative  of  the 
packing  of  the  gum  in  New  Zealand,  and  that  a  part  of  the  gam  had  been 
repacked  by  the  defendant  in  the  city  of  New  York,  which  repacking  he  con- 
tended diminished  the  market  value  of  the  article.  But  there  was  nothing  to 
prove  that  the  defendant  bought,  or  thought  he  was  buying,  goods,  the  value 
of  which  depended  upon  the  marks  on  the  cases.  On  the  contrary,  the  defend- 
ant himself,  in  his  testimony,  said:  "I  told  [the  plaintiff]  thRt  I  had  come  to 
buy  some  gum.  He  took  me  to  some  cases  that  were  open,  and  showed  me 
eight  or  ten  cases*  1  said:  •!  don't  care  for  those;  these  three  are  about 
what  I  want.*  He  asked  me  to  go  upstairs,  and  have  some  turned  out  so  that 
I  could  see  it.  I  said:  'I  see  what  is  here,  and  I  am  in  a  hurry;  send  me 
over  five  cases  of  each  of  these  three.*  He  did  so  that  afternoon.  I  looked 
at  those  cases  in  connection  with  eight  or  ten  other  lots,  but  did  not  open 
them,  nor  turn  them  out.  On  the  afternoon  of  the  16th  I  went  in,  but  Bolles 
was  not  there.  I  told  them  to  book  me  1,000  cases."  It  is  obvious  that  the 
cases  were  not  bought  by  their  marks,  and  that  no  representation  was  made 
that  the  gum  had  not  been  repacked  after  its  arrival  in  New  York.  When  the 
gum  was  delivered,  the  defendant  wrote  to  the  plaintiff:  '^Every  case  of  the 
T.  N.  B.  <  i'  and  of  tiie  T.  N.  B.  <  g.  o.'  has  been  opened,  and  bunglingly  re- 
nailed;  many  of  the  brands  have  been  scraped  off  and  rebranded;  and  tlie  gum 
Itself  has  been  badly  mixed  with  very  inferior  low-grade  gum .  The  100  cases 
T.  N.  B.  *e '  we  have  as  yet  found  nothing  to  complain  of."  The  opening  of 
the  cases,  the  careless  renailing  of  tliera,  and  the  alteration  of  the  brands 
were  open  to  view,  and  the  mixing  of  the  gum  could  be  discovered  on  the 
slifhtest  examination;  and  yet  thu  defendant,  thinking  that  notwithstanding 
the  condition  of  the  article  he  had  made  a  good  bargain,  never  offered  to  re« 
turn  the  gum,  or  to  rescind  the  purchase.  The  jury  has  found  that  the  bulk 
of  the  guin  was  equal  to  the  sample,  and  there  was,  therefore,  no  breach  of 
the  warranty  implied  in  a  sale  by  sample.  The  defects  in  the  packing  and 
the  brands  were  visible  to  any  eye.  Not  a  word  was  said  in  the  negotiations 
for  the  sale  respecting  the  marks  pn  the  cases,  or  the  repacking  of  the  gum 
after  its  arrival  in  New  York.  The  defendant  accepted  and  kept  the  gum. 
All  these  facts  are  indisputable.  Under  these  circumstances,  of  what  conse- 
quence was  it  that  repacking  impaired  the  market  price  of  the  gum,  and  that 
certain  marks  on  the  cases  indicated  that  the  gum  had  been  packed  in  New 
Zealand?  It  does  not  need  the  citation  of  authorities  to  support  the  Judg- 
ment that  was  given  for  the  plaintiff.    Judgment  affirmed,  with  costs. 


Hubert  et  ah  v.  Aitken. 

{C&mmon  Fleae  of  New  York  City  and  County,  General  Term,    December  3, 1888.) 

Contracts— Building  CoNtRACTs— Liabilitt  o»  Architeot. 

The  architect  of  a  house  designed  to  be  heated  by  steam  is  liable  for  the  inade- 
quacy of  the  chimney  for  the  steam-heating  svstem,  and  it  is  no  excuse  that  he 
relied  on  the  representations  of  the  contractor  for  the  steam- heating,  as  to  the  req- 
uisite dimensions  of  the  chimney. 

Appeal  from  judgment  on  report  of  Edwabd  Fi^TTBBSON,  Ileferee. 
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Action  by  Philip  G.  Hubert,  Jones  W.  Pirsson,  and  W.  J.  Hoodless  against 
John  W.  Aitken  for  the  balance  alleged  to  be  due  for  services  as  architects 
in  the  construction  of  an  apartment  house.  The  house  was  designed  to  be 
heated  by  steam,  and  defendant  interposed  a  counter-claim  for  damages  re- 
sulting from  the  Inadequacy  of  the  chimney  for  the  purposes  of  the  steam- 
heating  system.     Judgment  for  plaintiffs,  and  defendant  appeals. 

Argued  before  Larbbmore,  C.  J.,  and  Van  Hobsen,  J. 

Vanderpoelt  Cuming  <&  Goodwin^  (J.  H.  Cuming^  of  counsel,)  for  appel- 
lant.   Lemuel  8kidmore,  for  respondents. 

Van  Hoesen.  J.  The  learned  referee,  in  answer  to  the  twenty-eighth  request 
of  the  defendant,  has  found  that  the  sectional  area  of  the  boiler  lues  for  the 
building  was  404  Inches;  that  the  sectional  area  of  the  chimney  flues  de- 
signed  to  receive  the  smoke  and  gases  from  the  boiler  fires  was,  at  its  base, 
where  it  was  entered  by  the  boiler  flue,  272  inches;  that  the  area  provided  by 
said  chimney  was  inadequate  for  the  service  of  said  boiier  Ores;  thi^  by  rea- 
son of  the  inadequacy  of  the  said  chimney  tlue  the  proper  combustion  of  the 
coal  in  said  boiler  fires  could  not  be  secured;  that  to  supply  the  deficiency  of 
said  chimney  flue  the  defendant  will  necessarily  and  properly  be  required  to 
build  a  new  chimney  flue  on  the  outside  of  said  building:  and  that  the  neces- 
sary cost  and  expense  thereof  will  be  $1,000.  But  the  learned  referee  was  of 
opinion  that  the  plaintiffs  were  not  liable  to  the  defendant  for  the  expense  of 
supplying  the  deficiencies  of  the  chimney,  because,  though  architects  by  pro- 
fession, they  are  not  experts  in  steam-heating;  and,  to  use  the  referee*s  lan- 
guage, "all  that  was  required  of  them  was  that  they  should  confer  with  who- 
ever became  the  contractor  for  the  steam-heating,  and  ascertain  what  dimen- 
sions were  required  for  the  chimney  flue  to  afford  a  draught  for  the  steam-heat- 
ing system.  This  they  did,  and  Tudor,  the  contractor  for  the  steam-heating 
Appliances,  gave  the  dimensions.  While  it  is  obvious  that  this  cfaimney  was 
insuriicient,  the  responsibility  should  rest  upon  the  person  who  committei 
*he  fault." 

I  am  unable  to  agree  with  the  referee  in  his  conclusion.  The  plaintifTs 
Are  architects  of  standing,  who  assume  to  be  able  to  plan  and  superintend  the 
construction  of  first-class  apartment  houses,  to  be  heated  by  steam,  and  tf  be 
provided  with  every  convenience  demanded  by  the  luxurious  tastes  of  the 
day.  They  are  not  architects  in  a  rural  community*  but  in  Uie  first  city  in 
America.  Steam-beating  is,  as  we  all  know,  common,  if  not  a  necessity,  in 
all  apartment  houses  of  large  size,  and  of  a  high  class.  It  is  true  that  houses 
of  this  description  are  of  recent  introduction;  but  they  are  now  a  very  im- 
portant part  of  our  system  of  economics,  for  in  some  of  the  new  streets  they 
are  more  numerous  than  private  residences,  or  tenements  of  the  kind  that 
formerly  was  in  vogue.  The  architect  who  undertakes  to  oonstruct  a  house 
that  is  to  be  heated  by  steam  is  groping  in  the  dark  unless  he  knows  liow 
large  a  chimney  is  required.  It  is  as  necessary  that  the  architect  should 
know  what  is  needed  to  make  the  steam-heating  apparatus  serviceable,  as  it 
is  that  he  should  know  how  sewer  gas  is  to  be  kept  out  of  the  house.  No  ode 
would  contend  that  at  this  day  an  architect  could  shelter  himself  behind  the 
plumber,  and  excuse  his  ignorance  of  the  ordinary  appliances  for  sanitary 
ventilation  by  saying  that  he  was  not  an  expert  in  the  trade  of  plumbing. 
He  is  an  expert  in  carpentry,  in  cements,  in  mortar,  in  the  strength  of  ma- 
terials, in  the  art  of  constructing  the  walls,  the  floors,  the  stair-cases,  the 
roofs,  and  is  in  duty  bound  to  possess  reasonable  §kill  and  knowledge  as  to 
all  these  things;  and  when,  in  the  progress  of  civilization,  new  conveniences 
are  introduced  into  our  homes,  and  become,  not  curious  novelties,  but  the 
customary  means  of  securing  the  comfort  of  the  unpretentious  citizen,  why 
should  not  the  architect  be  expected  to  possess  the  teclinical  learning  respect- 
ing them  that  is  exacted  of  him  with  respect  to  otlier  and  older  branches  of 
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ills  professional  studies?  It  is  not  asking  too  much  of  the  man  who  assumes 
that  he  is  competHnt  to  build  a  house  at  a  cost  of  more  than  ;iMOO,000,  and  to 
arrange  that  it  shall  be  heated  by  steam,  to  insist  that  he  shall  know  how  to 
proportion  his  chimney  to  the  boiler.  It  is  not  enough  for  him  to  say,  "I 
asked  the  steam-fitter,"  iand  then  throw  the  consequences  of  any  error  that 
may  be  made  upon  the  employer  who  engages  him,  relying  upon  his  skill. 
Responsibility  cannot  be  shifted  in  that  way.  In  the  case  of  Moneypenny  v. 
Hartland,  (twice  reported,  once  in  I  Gar.  &  P.  352,  and  then  in  2  Car.  &  P. 
378,)  it  was  held  that  if  a  surveyor  be  employed  to  erect  a  bridge  and  form 
%h%  approaches  to  it,  he  is  bound  to  ascertain  for  himself,  by  experiments,  the 
nature  of  the  soil,  evf-n  although  a  person  previously  employed  for  that  pur- 
pose by  his  employer  has  made  such  experiments,  and  has  given  him  the  re- 
sult at  his  employer's  request;  and  if  the  surveyor  makes  a  low  estimate,  and 
thereby  induces  persons  to  subscribe  for  the  execution  of  the  work  who 
nvould  otherwise  have  declined  it,  and  it  turns  out  that,  owing  to  his  negli- 
f^TiC%  and  want  of  skill,  such  estimate  is  grossly  inoon-ect,  and  that  the  work 
-can  be  done,  but  at  a  much  greater  expense,  he  is  not  entitled  to  recover  for 
ills  services. 

I  am  of  opinion  that  the  defendant  should  be  allowed  to  deduct  from  the 
plaintiffs'  demand  against  him  the  cost  of  correcting  Uie  defects  in  the  chim* 
3iey,  ;$I.OOO.  I  have  read  the  appeal-book  through  with  care,  but  I  find  notb^ 
ing  that  warrants  ns  in  allowing  a  greater  reduction  from  the  judgmen).  I 
^o  not  mean  to  say  that  the  defendant  has  no  other  causes  of  complaint,  but 
merely  that  the  testimony  is  such  that  we  cannot  hold  that  the  referee  was 
not  justified  in  deciding  those  matters  in  the  plaintiffs'  favor.  Weaterlo  v. 
De  Witty  36  N.  Y.  340.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless  the  plaintiffs  consent  that  the 
judgment  be  modified  by  deducting  therefrom  91*000;  in  which  event  the 
Judgment  will  be  atlirmed,  as  modified,  without  costs  of  appeal, 

XiARREMOias,  0.  J.,  concurs. 


Hartnett  ».  Adler.' 
'^Common  Pleas  of  New  York  City  cmd  County ,  General  Terrru    Decembers,  1888.) 

:l.  Judoment^-Effbot— Rks  At>JUT>I0AT4. 

In  an  action  on  a  note  given  by  defendant  to  W.,  and  transferred  to  plaintiff, 
plaintiff  offered  in  evidence  the  recM>rd  of  a  iudgment  in  an  action  by  defendant 
a^inst  W.,  the  complaint  in  which  alleged  that  the  note  was  given  to  W.,  to  be 
discounted  for  defendant's  benefit,  and  that  W.  converted  the  proceeds  to  his  own 


judgment  from  setting  up  in  defense  that  the  note  was  given  to  be  discounted. 
•a.  Assignment — Action  by  Assignee — Amount  of  Recovery. 

In  the  absence  of  fraud,  an  assisnee  for  value  of  a  note  may  recover  from  the 
maker  the  face  of  the  note,  with  interest,  though  he  bought  the  note  after  matu- 
rity, for  less  than  its  face  value. 

Appeal  from  city  court,  general  term. 

Action  by  Casilaer  F.  Hartnett  against  Samuel  B.  Adler  upon  a  promissory 
xiote.     Defendant  appeals.    For  statement  of  facts,  see  1  N.  Y.  Sui)p.  821. 
Jacob  F,  Miller^  for  appellant.    EvarU^  Choate  <&  Beaman,  for  respondent. 

Larremore,  C.  J.  Statements  of  the  factar  involved  on  this  appeal  pre- 
-cede  both  of  the  opinions  rendered  by  the  general  term  of  the  city  court.  It 
is  therefore  unnecessary  to  restate  such  facts.  It  also  seems  to  us  best  to 
take  up  the  discussion  of  the  main  question,  without  preliminaries,  where 
the  cit7  court  left  it. 

1  Ai&rming  1 N.  Y.  Supp.  891. 
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In  the  first  place,  then,  it  may  he  said  that  we  concur  in  the  conclusions- 
expressed  in  one  of  the  opinions,  that  the  case  of  Insurance  Co.  v.  Bishop,  1 
Daly,  449,  was  a  controlling  authority  upon  the  decision  in  the  city  court. 
The  cited  case  was  a  suit  for  rent.  The  defense  was  that  in  a  prior  summarf 
proceeding  between  the  same  parties  to  recover  possession  of  the  prenoises  the 
jury  had  found  in  favor  of  the  defendant.  In  such  proceeding  two  defenses 
had  been  raised,  viz:  (I)  Whether  the  rent  was  due;  (2)  whether  there  bad 
been  a  proper  demand.  It  is  to  be  noticed  that  a  finding  favorable  to  defend- 
ant on  either  one  of  these  issues  would  have  been  sufficient  to  entitle  him  to 
the  verdict  he  received.  Defendant  was  not  required  to  have  both  questions 
determined  in  his  favor,  in  order  to*obtain  a  dismissal  of  dispossess  proceed- 
ings. But,  as  both  questions  had  been  raised  and  submitted,  and  the  resuit 
hi^  been  a  general  finding  for  defendant,  it  was  held  that  it  would  be  pre- 
sumed that  both  questions  had  been  passed  upon,  and  that  the  verdict  was 
presumably  res  ac(jttdicata  as  to  either  of  the  questions  subsequently  arising, 
and  therefore  a  bar  to  the  claim  for  rent.  We  approve  of  the  principle  laid 
down  in  that  case,  and  think  it  is  in  accordance  with  sound  sense.  In  fact» 
we  do  not  see  how  any  other  presumption  could  be  entertained  under  such 
circumstances;  and  the  opportunity  will  always  exist  to  overcome  mere  pre- 
sumption by  positive  testimony,  when  the  same  can  be  given.  In  the  pdor 
action  in  the  superior  court  between  the  present  plaintiff's  assignor  and  the 
present  defendant  there  were  raised  two  questions.  The  first  was  whether 
the  note  here  in  suit  had  been  delivered  by  defendant  to  said  assignor,  simply 
that  the  latter  should  procure  its  discount  for  defendant's  benefit;  and  the 
second  was  whether  said  note  had  been  given  to  said  assignor  by  defendant  in 
payment  of  a  bona  fide  debt.  The  general  verdict  in  favor  of  plaintiffs  as- 
signor in  the  superior  court  action  was  therefore  presumptively  an  adjudica- 
tion against  the  present  defendant  on  both  questions.  Furthermore,  counsel 
for  plaintiff  in  the  case  at  bar  have  not  relied  on  a  mere  presumption.  They 
have  offered  in  evidence  the  judgment  roll  in  the  superior  court  action,  wbich 
affords  affirmative  proof  that  the  precise  question  here  involved  was  actually 
submitted  to  and  passed  upon  by  the  jury.  The  following  is  an  extract  from 
Judge  Truax's  charge  upon  the  trial  of  such  prior  action.  The  person  des- 
ignated as  plaintiff  by  Judge  Truax  is  the  defendant  Adier  in  this  action, 
and  the  person  designated  by  him  as  defendant  is  plaintiff^s  assignor*  the- 
payee  of  the  note  in  suit:  "The  defendant  denies  that  the  plaintiff  gave  him 
the  notes  to  be  discounted;  the  defendant  denies  that  he  discounted  the- 
notes;  and  he  alleges  that  the  notes  were  given  by  the  plaintiff  to  him  in  pay- 
ment of  a  debt  that  the  plaintiff  then  owed  to  him  on  a  matter  that  related  to 
a  partnership  that  had  theretofore  existed  between  the  plaintiff  and  defend- 
ant. Those  allegations  and  deuials  make  the  issue  for  you  to  try,  and  the 
only  issue."  We  find  nothing  either  in  the  authorities  cited  or  in  the  argu- 
ments advanced  on  behalf  of  appellant  which  leads  to  a  different  conclusion 
from  that  reached  by  the  city  court.  The  recent  tendency  has  been  towards 
a  widening  of  the  scope  of  the  doctrine  of  res  ddjudicata^  so  that  the  prin- 
ciple seems  now  reasonably  well  established,  that  when  a  question  of  fact  has 
been  once  fairly  litigated  on  its  merits,  the  decision  thereon  shall  be  final  as 
between  the  same  parties  and  their  privies,  no  matter  how  different  may  be 
the  technical  form  of  the  action  or  proceeding  in  which  such  question  subse- 
quently arises.  It  is  the  duty  of  a  court,  in  determining  whether  the  principle 
of  res  adjiKlicata  applies,  to  examine  the  record  in  the  former  suit*  not  for 
the  purpose  of  spelling  out  some  artificial  theory  on  which  the  result  may  pos- 
sibly have  been  reached,  without  passing  upon  the  question  now  raised,  but 
for  the  sake  of  ascertaining  whether,  according  to  the  ordinary  processes  of 
thouglit  and  significance  of  language,  the  court  or  jury  must  be  presumed  U> 
have  considered  such  question.  We  are  of  opinion  that  no  fair-minded  man 
could  inspect  the  record  in  the  superior  court  case  without  being  convinced  that 
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both  parties  thereto  intended  to  litigate  the  question  of  the  ownership  of  plain' 
tiff's  assignor,  in  his  own  riglit,  of  the  note  here  sued  upon,  and  also  that  tho 
court  and  jury  considered  the  verdict  given  an  adjudication  of  such  question^ 
We  are  further  of  opinion  that  the  verdict  was  properly  directed  for  the  wholes 
face  of  such  note,  with  interest,  and  that  plaintiff  is  not  to  be  limited  in  hi» 
recovery  to  the  actual  amount  paid  by  him  to  his  assignor  on  the  purchase  of 
ttie  sama  Plaintiff  acquired  the  note  after  maturity,  and  he  sues  here  not  a» 
an  indorsee  of  commercial  paper,  but  simply  as  assignee  of  a  chose  in  ac-^ 
tion.  His  title  as  such  would  be  good,  even  if  the  assignment  to  him  ex- 
pressed but  a  nominal  consideration.  It  appears  that  lie  lias  paid  a  valuable- 
consideration  for  the  note,  though  the  same  is  much  less  than  the  face  thereof. 
The  remarks  of  Banforth,  J.,  in  Nickerson  v.  Ruger,  76  N.  Y.  284,  have  no* 
application  to  the  case  at  bar.  That  was  an  instance  of  alleged  fraudulent 
diversion  of  a  note,  and  Judge  Danforth^s  remarks  were  made  upon  the  ex- 
press assumption  that  the  fraud  might  exist,  and  be  shown;  and,  in  that  event, 
he  said  that  "only  to  the  extent  that  the  plaintiff  has  paid  value  for  the  note- 
can  he  recover,  and  not  for  that,  even,  if  he  is  chargeable  with  notice  of  the 
diversion  of  the  note."  Into  the  case  at  bar  the  element  of  fraudulent  di-^ 
version  cannot  enter,  because  all  equitable  defenses  were  raised  and  disposed- 
of  in  the  superior  court  action,  and  it  was  therein  decided  that  the  note  was 
given  to  plaintiff's  assignor  in  payment  of  a  bona  fide  debt  owed  him  by  de^ 
fendant.  Said  assignor,  being  thus  the  lawful  owner  and  holder  of  said  note, 
had  the  option  of  collecting  it  himself,  or  of  transferring  it,  as  had  been  done;: 
and  his  right  to  sue  upon  and  enforce  the  payment  tiiereof  passed  as  an  inci«- 
dent  of  ownership  to  his  assignee.  The  judgments  and  order  appealed  from^ 
should  be  affirmed,  with  costs. 


Byder  v.  Sistare  et  al, 
{Common  Pleas  of  New  York  City  and  Countyy  Oeneral  Term.    December  8, 1888.)' 

Factors  and  Brokbbs — Actions  against— Pleading. 

A  complaint,  in  an  action  against  a  stock-broker  for  failure  to  execute  orders  for* 
the  purchase  and  sale  of  stock,  containing  no  allegation  that  plaintiff  provided  the* 
means  of  payment,  or  that  defendant  agreed  to  advance  the  same,  or  that  plain- 
tiff placed  the  stock  to  be  sold  within  defendant's  reach,  or  that  he  agreed  to  sell 
stocks  that  plaintiff  did  not  possess  or  furnish  for  delivery,  does  not  show  a  causes 
of  action. 

Appeal  from  special  term;  Bookstaveb,  Judge. 

The  complaint  in  this  action  by  Iris  G.  Hyder  against  W.  H.  M.  Sist^ire  and^ 
others  alleged  that  defendants  were  copartners  doing  business  as  stock-brokers, 
and  plaintiff  entered  into  an  agreement  with  them  by  which  tliey  promisedr 
in  consideration  of  a  specified  commission,  *'to  buy  and  sell  for  the  account* 
of  the  plaintiff,  upon  her  order  and  direction  so  to  do,  any  of  the  stocks  which 
are  bought  and  sold  In  the  New  York  Stock  ExclianKc;"  that  between  certain^ 
dates  plaintiff  "sent  and  delivered  to  defendants  13  separate  orders  or  direc- 
tions to  buy  and  sell  for  her  a*  count  speciiic  numbers  of  sliares  of  the  stock  of 
the  Western  Union  Telegraph  CompHny,  the  same  being  one  of  the  sto'^s 
bought  and  sold  by  the  New  York  iStock  Exchange,  at  prices  tiierein  desig- 
nated;" that  tlie  orders  could  have  been  executed  by  the  exercise  of  reasonable 
diligence,  but  defendants  failed  to  execute  them,  to  her  damage,  etc.  A  de^ 
niurrer  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  con-^ 
stjtute  a  cause  of  action  was  sustained,  and  plaintiff  appeals. 

Argued  before  Lakremuris,  C.  J.,  and  Van  Hobsen,  J. 

A,  W,  Otis,  for  appellant.     Davison  d'  Fischer,  for  respondents. 

Van  Hoesen,  J.  The  complaint  does  not  allege  that  the  defendants  agreed 
to  advance  the  money  for  the  purchase  of  such  stocks  as  the  plaintiff  might 
choose  to  order,  nor  does  it  allege  that  the  defendants  agreed  to  sell  stocks 
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that  the  plaintiff  did  not  possess,  or  to  sell  stocks  that  the  plaintiff  did  not 
furnish  for  delivery.  In  the  absence  of  such  averments,  it  was  necessary 
for  the  plaintiff  to  allege  that  she  provided  the  defendants  with  tlie  means 
of  payinfiT  for  the  stocks  that  she  wished  them  to  buy,  and  that  she  placed 
within  their  reach  the  stocks  that  stie  instructed  them  to  sell;  for,  unless 
they  agreed  to  assume  the  risk,  it  was  not  tite  duty  of  the  defendants  to  buy 
•or  to  sell  stocks  on  the  plaintiff's  account  without  being  provided  with  the 
means  of  carrying  out  her  oi*ders.  There  is  nothing  in  the  complaint,  there- 
fore, to  show  that  the  defendants  were  under  any  obligation  whatever  to 
obey  the  instructions  to  buy  and  to  sell  that  the  plaintiff  is  said  to  have 
given.  Fowler  v.  Bank,  67  N.  Y.  143.  Again,  under  the  allegations  of 
the  complaint,  nothing  more  than  nominal  damages  could  be  recovered,  even 
if  it  be  assumed  that  the  plaintiff  has  stated  a  cause  of  action.  No  special 
•damages  are  alleged.  There  is  nothing  to  show  that  the  stocks  that  the 
plaintiff  instructed  the  defendants  to  buy  ever  increased  in  value,  or  that  any 
change  in  the  market  value  of  the  stcMsks  that  she  instructed  them  to  sell 
caused  her  any  loss.  For  aught  that  is  alleged,  the  plaintiff  may  not  have 
-suffered  the  slightest  pecuniary  injury  from  the  defendants*  neglect  to  execute 
her  orders.  Though  this  defect  is  not  a  good  ground  for  a  demurrer,  we  deem 
it  proper  to  call  attention  to  it,  that  the  proper  allegations  may  be  inserted  if 
the  plaintiff  desires  to  amend.  Railroad  Co.  v.  Curry,  64  Tex.  85;  Ridtr  v. 
Pond,  19  N.  Y.  262. 

We  think  that  the  judgment  should  be  affirmed,  but  we  see  no  objection  to 
granting  leave  to  amend.  There  may  be  a  question  as  to  whether  the  case  is 
to  be  governed  by  Railroad  Co,  v.  Datie,  43  N.  Y  241;  or  by  the  cases  cited 
in  Miller  v.  McKemle,  95  N.  Y.  580  et  seq.  I  have  assumed  that  the  agree- 
inent  sued  ou  is  not  void  for  want  of  mutuality.  See,  also,  Railtoay  Co.  v. 
Witham,  L.  R.*9  C.  P.  16.    Judgment  affirmed,  with  costs. 

Larremorb,  G.  J.,  concurs. 


Strauss  et  al.  t>.  Seamom.^ 
'(Common  Pleas  of  New  York  CUy  and  County ^  General  Term.    December  8,  1888l) 

Absionmbnt— What  Amounts  to— Evidencb. 

A  paper  purporting  to  be  an  assignment  of  a  judgment  for  costs  by  a  party  to  bis 
attorney  cannot  have  that  effect  where  it  is  unacknowledged,  and  unsupported  by 
any  proof  of  the  signature,  delivery,  or  time  of  execution,  or  by  proof  that  anything 
was  due  the  attorney. 

Appeal  from  city  court,  general  term. 

For  statement  of  facts,  see  ante,  398. 

Argued  before  Lakremore,  C.  J.,  and  Van  Hoesek,  J. 

E.  (jf.  Kremer,  for  appellants.     S.  F.  Kneeland,  for  respondent. 

Per  Curiam.  It  will  be  time  t^  determine  the  validity  of  the  assignment 
when  proof  is  given  that  one  was  made.  Tlie  paper  that  purports  to  bean 
.assignment  is  not  acknowledged,  nor  is  there  an  iota  of  proof  of  the  defend- 
.ant's  signature,  of  the  delivery  of  tlie  paper,  or  of  the  time  of  its  execution. 
A  singular  feature  of  tlie  case  is  that  the  attorney  to  whom  it  is  said  theas- 
:Signmeiit  was  made  has  not  sworn  that  the  assignment  was  for  value,  or  that 
he  ever  received  it,  or  that  it  was  given  to  him  at  the  date  that  appears  upon 
ats  face.  He  has  not. claimed  any  lien,  nor  has  he  asserted  that  anything  is 
due  to  liiin.  A  paper,  unproved,  unauthenticated,  unvouched  for,-^  pa^^r 
that  ought  not  to  have  been  read  until  some  one's  oath  had  lent  to  it  at  lea^t  tlie 
jiuthority  of  an  exhibit,  is  all  that  there  is  to  show  that  any  assignment  wa^ 
ever  made.    There  is  not,  as  we  have  already  said,  the  slightest  x)rouf  that 

1  Reversing  ante,  898. 
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the  attorney  has,  or  ever  had,  a  lien,  or  that  his  client  ever  owed  him  a  dolhir; 
and  the  attorney  who  might  have  proved  these  things— if  they  were  suscepti- 
ble of  proof — is  silent  Upon  this  state  of  facts,  no  question  can  arise  as  to- 
the  validity  or  the  legal  effect  of  the  supposed  assignment.  There  is  no  as- 
signiAnt  before  the  court.  The  order  appealed  from  is  reveraed,  with  costs 
and  disbursements. 


BosENTHAL  tj.  Payne  et  al. 
(Common  Pleas  of  New  York  CUy  and  County,  Oeneral  Term,   December  3, 1888.)' 

Jui>OMENT — Opening  Dbpaux.t— Attendance  of  Counsel. 

Where  counsel  for  defendant  were  in  attendance  for  two  weeks  prior  to  default, 
and  were  notified  on  Saturday  that  the  case  would  be  pressed  on  Monday,  when  the 
default  occurred,  the  default  will  not  be  opened  on  the  affidavits  of  counsel  that- 
they  were  detained  in  another  court,  where  the  affidavits  do  not  show  in  what  court 
or  action  they  were  detained,  especially  where  no  defense  to  the  action  is  shown. 

Appeiil  from  trial  term ;  Van  Hobsen.  Judge. 

Action  by  Harris  Rosenthal  for  wrongful  altachnient,  originally  brought 
against  Hugh  J.  Grant,  sheriff,  for  whom  was  substituted,  under  Code  Civil 
Proc.  §  1421,  the  indemnitors,  £.  Miner  Payne,  George  C.  Chase,  William  M. 
Brown,  Frederick  P.  Eppens,  Leonard  B.  Smith,  Frederick  Wiemann,  John 
F.  Pupke,  and  Thomas  Held.  Default  was  entered  against  the  defendants 
on  June  18,  1888.  On  July  5, 1888,  a  motion  to  set  aside  default  and  restore 
the  cause  to  the  calendar  was  denied,  as  was  also  a  motion  for  reargument, 
on  August  2, 1888.  From  these  two  orders  denying  the  application  to  open 
the  default,  and  from  the  judgment  entered  on  tiie  default,  defendants  appeal. 

J,  Geo,  Flammer,  for  appellants.  Horwitz  c&  Hershfleldt  (  Wales  F,  /Sever- 
ance, of  counsel,)  for  respondent. 

Per  Curiam.  The  defendants,  being  in  default,  were  bound  to  present  a 
reasonable  excuse  for  suffering  it  lo  be  taken,  and  also  to  show  that  they  had 
a  good  defense  upon  the  merits  in  the  action.  We  have  carefully  looked  over 
the  papers  submitted  to  the  judge  at  special  terra,  and,  in  our  judgment,  there 
is  an  utter  failure  to  establish  any  deiense  whatever  to  the  action.  Nor  da 
we  think  the  judge  at  special  term  wrongfully  exercised  his  discretion  when 
he  held  that  the  reasons  for  suffering  the  default  were  not  satisfactory.  Tbe 
affidavits  of  both  counsel  failed  to  show  in  what  court  they  were  detained,  nor 
did  they  show  the  action  in  which  they  were  engaged  at  the  time.  It  also  ap- 
pears that  they  had  been  in  constant  attendance  for  two  weeks  prior  to  that 
time,  answering  ready,  and  that  on  the  Saturday  previous  to  the  taking  of  the 
default  they  were  notified  that  the  plaintiff  would  press  the  case  on  the  fol- 
lowing Monday,  and  it  was  their  duty  to  have  been  present  at  that  time. 
The  judgment  and  orders  must,  therefore,  be  affirmed;  but,  under  the  circum* 
stances  of  the  case,  with  costs  of  the  appeal  from  the  judgment  only. 


BoNWELL  V.  Howes.* 
{Comnnon  Pleas  of  New  York  City  and  County,  General  Term.   December  8, 1888.) 

Factors  and  Brokers— BMPLOTMEyT  bt  Agbnt— Right  to  Commissions. 

An  agent  to  sell  land  cannot,  without  special  authority,  bind  his  principal  bv  the 
employment  of  a  broker  to  effect  the  sale,  and  a  promise  of  commission,  thougn  the 
customary  method  of  seUing  land  in  the  city  where  the  transaction  occurred,  is  by 
means  of  a  broker. 

Appeal  from  city  court,  general  term. 

Action  by  Charles  E.  Bon  well  against  John  T.  Howes  in  the  city  court  to 
recover  commissions  as  a  real-estate  broker.    Judgment  for  plaintiff,  which, 

>  Be  versing  1  N.  Y.  Snpp.  485. 
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4)n  appeal  was  afflrmed  by  the  general  term,  (1 N.  Y.  Supp.  435.)    Defendant 
Again  appeals. 

Argued  before  Larremore,  C.  J.,  and  Van  Hobsen,  J. 

R,  if.  UnderhilU  for  appellant.    Edwin  X.  KalUh,  for  respondent. 

Van  Hoesen,  J.  The  motion  for  a  dismissal  of  the  complaint  ooght  to 
have  been  granted.  It  appeared  that  the  defendant  never  employed  the  plain- 
tiif^s  assignor,  never  knew  of  such  employment  until  after  the  exchange  of 
the  two  pieces  of  property  had  been  effected,  and  never  authorized  or  ratified 
such  employment.  Of  these  facts,  there  cannot  be  any  question.  The  evi- 
dence adduced  by  the  plaintiff  showed  that  Rogers,  the  plain  tiff  ^s  assignor, 
icnew  that  Reuben  W.  Howes  was  acting  as  the  agent  for  his  son,  John  T. 
Howes,  the  defendant,  in  selling  the  Tenth- Avenue  property;  and  that  noc 
until  after  the  property  had  been  exchanged  for  the  Haberman  property,  in 
Fourth  avenue,  did  Rogers  ever  have  the  slightest  communication,  dirocUy 
or  indirectly,  with  the  defendant.  There  is  no  testimony  to  prove  that  the 
defendant  was  previously  aware  of  Rogers'  employment.  Upon  this  state  of 
facts,  the  court  should  have  granted  the  motion  to  dismiss  the  complaint. 
Reuben  W.  Howes,  who  employed  Rogers,  was  himself  an  agent  to  sell,  and, 
jis  such,  he  had  no  right  or  power  to  employ  a  subagent,  or  to  bind  the  de- 
fendant by  an  agreement  that  the  subagent  should  receive  a  commission.  AU 
lee  V.  Fir^f  42  Amer.  Rep.  385.  It  was  said  by  one  of  the  justices  of  the 
<city  court  that  the  testimony  established  the  fact  that  it  was  customary  in 
New  York  to  employ  brokers  to  sell  property.  That  is  true,  but  irrelevant; 
because  the  question  here  is,  has  one  agent  any  authority  to  employ  another? 
Ko  proof  on  that  subject  was  offered.  I  understand  the  rule  to  be  that  "ex- 
<^pt  where  necessity  requires,  or  a  known  usage  of  trade  justifies,  the  employ- 
ment of  subagents,  an  agent  whose  duties  Involve  personal  trust  and  confi- 
dence and  the  exercise  of  judgment  and  discretion,  cannot,  without  authority 
from  his  principal,  delegate  to  another  the  confidence  and  discretion  reposed 
In  him.  He  may  employ  another  to  perform  mere  mechanical  acts,  but  noth- 
ing else.  Lewis  v.  Ingersoll,  3  Abb.  Dec.  60.  The  jury  probably  regarded 
Reuben  W.  Howes  as  the  real  owner  of  the  property,  and  believed  they  were 
doing  substantial  justice  in  requiring  the  nominal  owner,  who  holds  real 
estate  in  his  name,  to  pay  the  debt  that  the  real  owner  contracted.  But  the 
testimony  shows  that  Rogers  knew  that  Reuben  W.  Howes  was  dealing  in  the 
•character  of  an  agent.  If  he  wished  to  hold  the  principal  he  ought  to  have 
asceitained  that  Reuben  had  authority  to  employ  a  subagent,  or  else  he  should 
have  required  some  instructions  from,  or  had  some  communication  with,  the 
defendant.  Hard  cases  ought  not  to  make  bad  law;  and  I  am  of  opinion  that 
it  would  be  dangerous  to  permit  one  agent  to  employ  another  at  the  expense 
of  the  principal.  Upon  a  new  trial,  it  may  be  shown  that  the  principal  knew 
that  Reuben  W.  Howes  intended  to  employ,  or  had  employed,  a  broker  to  as- 
sist him,  and  that  he  approved  of  the  employment.  Judgment  reversed,  and 
new  trial  ordered,  with  costs  to  abide  event. 


Buck  «•  Manhattan  Rt.  Co. 
(Common  Pleas  of  New  York  City  and  Counby,  Oeneml  Term.    December  a,  1888.) 

CaBRIERS   of   PA88BNOBR8~InJT7BIB8    TO    PaSSBXOBBS    LbAVINO   CaB — QOMSnOS  WOM 

Jury. 

Where  a  passenger  on  a  railway,  in  attempting  to  get  oil  at  hla  destinatioii,  ii 
knocked  off  the  car  platform  by  other  passengers  boarding  the  train,  and  injured, 
no  precaution  being  shown  on  the  part  of  the  guard  to  prevent  interference  be- 
tween passengers  getting  on  and  off,  it  is  a  question  for  the  jury  whether  any  nec- 
essary precaution  has  been  omitted,  and  it  is  error  to  direct  a  nonsuit. 

Appeal  from  trial  term;  Hbnby  W.  Bookstavbr.  Judge. 
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Action  by  Carlos  C.  Back  against  the  Manhattan  Railway  Company>  for 
Injuries  received  through  defendant's  alleged  negligence.  At  the  conclusion 
'Of  plaintiff's  evidence  the  court  dismissed  his  complaint,  and  he  appeals. 

Argued  before  Larremorb,  C.  J.,  and  Van  Hobsbn,  ^. 

Oharles  Meyers^  for  appellant.     Da-oiea  A  Rapallo^  for  respondent. 

Larremore,  C.  J.  The  plaintiff  was  nonsuited  upon  the  trial,  and  the 
*case  for  review  presents  a  close  question  as  to  the  defendant's  liability. 
Plaintiff  was  a  passenger  on  the  elevated  railroad  in  Third  avenue,  and  when  the 
train  reached  the  station  at  Sixty-^Seventh  street  he  walked  from  his  seat  to  the 
plattorm  of  the  car»  and,  while  £here,  some  persons  in  their  attempt  to  board 
the  train  caused  him  to  fall  between  the  car  platform  and  the  station  platform. 
One  of  his  legs  was  broken,  and  for  this  injury  he  brought  suit. 

It  does  not  appear  that  any  precaution  was  taken  by  the  guard  upon  thi 
train  to  prevent  the  incoming  passengers  from  interfering  with  the  plaintiff 
in  his  effort  to  leave  the  train.  The  duty  of  the  defendant  as  a  common  car- 
rier towards  its  passengers  required  the  exercise  of  proper  care  and  precaution 
for  their  safety.  Maverick  v.  Railroad  Co,,  36  N.  Y.  378.  It  seems  to  me 
that  if  any  necessary  precaution  was  omitted  on  the  part  of  the  defendant  to 
protect  its  passengers  in  their  exit  or  egress,  that  question  should  have  been 
left  to  the  jury.  This  proposition  seems  to  have  been  fully  sustained  in 
Byrne  v.  Railroad  Co.,  104  N.  Y.  362. 10  N.  E.  Rep.  639.  I  think  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
•event. 


Enders  «.  Lake  Shore  &  M.  S.  R.  Co. 
(Superior  Court  of  Buffalo,  General  Term,    December  8, 188S.) 

1.  Railbou)  Companies— Accidents  at  Ckossings — Neoliobncb. 

Deceased  was  driving  a  wagon  on  a  dark  and  stormy  night  on  a  street  crossed  by 
three  railway  tracks.  He  crossed  one  about  40  feet  from  the  others,  and  was  sig- 
naled by  a  flag-man  to  stop.  On  each  side  of  him  was  another  wagon,  and  in  be- 
hind him  cars  were  being  moved,  and  several  engines  were  ringing  oells,  discharg- 
ing steam,  etc.  He  stopped  until  the  train,  which  was  slowly  going  west,  backed 
past  him  on  the  nearest  track,  when  one  of  the  other  teams  crossed  in  safety,  but 
ne,  following  at  once,  was  struck  by  a  train  on  fhe  third  track,  (defendant's  road,) 
coming  from  the  west,  and  killed.  The  evidence  as  to  whether  the  flag-man  sig- 
naled for  defendant's  train,  or  whether  the  bell  was  rung,  was  contradictory.  The 
train  approached  at  8  or  10  miles  an  hour,  the  law  allowing  only  a  speed  of  6  miles 
an  hour.  Deceased's  view  of  the  track  in  that  direction  was  obstructed  by  a  wagon 
with  a  high  box,  and  by  the  train  passing  on  the  second  track.  Held  sulncient  evi- 
dence of  negligence  on  the  part  of  defenaant  to  be  submitted  to  the  jury. 

•S.  Same— CJoNTBiBUTORT  Nbgliobncb. 

It  cannot  be  said  on  the  facts,  as  a  matter  of  law,  that  the  negligence  of  deceased 
contributed  to  the  accident,  as,  while  it  was  his  duty  to  look  for  an  approaching 
train,  it  is  doubtful  whether  he  could  have  seen  it,  owing  to  the  obstructions  to  his 
view  in  that  direction. 

Appeal  from  trial  term. 

Action  by  Mary  Enders,  administratrix  of  her  deceased  husband»  to  recover 
•of  the  Lake  Shore  &  Michigan  Southern  Railroad  Company  for  the  death  of 
decedent,  alleged  to  have  been  caused  by  defendant's  negligence.  There  was 
A  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

McMillan,  Qluck  d«  Pooley,  for  appellant.  Fullerton,  Becker  di  Hazel,  for 
jrespondent. 

Titus,  J.  This  is  an  appeal  from  a  judgment  entered  on  the  verdict  of  a 
Jnry  in  favor  of  the  plaintiif,  and  from  an  order  denying  a  motion  for  a  new 
trial.  It  appeaiD  from  the  evidence  that  on  the  10th  day  of  December,  1886, 
the  plaintiff's  intestate,  while  attempting  to  cross  the  tracks  of  the  defend- 
ant's road  on  Louisiana  street,  in  this  city,  was  run  over  and  killed  by  the 


Digitized  by  VjOOQIC 


720  KEW  YORK  81TPPLEMEXT,  [Super.  Ct.  Buf. 

engine  of  the  local  passenger  train,  which  leaves  Buffalo  about  5:30  o^dock 
p.  M.  It  is  claimed  by  the  defendant's  counsel  that  the  verdict  of  the  jai^ 
should  have  beeu  set  aside  on  the  grounds — Firsts  that  the  negligence  of  the 
deceased  contributed  to  the  accident;  and,  second,  that  there  was  no  evidence 
to  submit  to  the  jury  on  the  question  of  the  defendant's  negligence.  Loui- 
siana street  runs  north  and  south,  and  is  crossed  at  right  angles  by  the  tracks 
of  the  New  York,  Lake  Erie  &  Western  lliiilway  Company,  the  New  York 
Central  &  Hudson  River  Railroad  Couipany,  and  the  Lake  Shore  &  Michigan 
Southern  Rail  way  Company.  The  accident  happened  about  half  past  5  o'clock 
in  the  evening.  It  was  a  dark  and  misty  night.  The  deceased  was  driving 
a  one-horse  lumber  wagon,  and,  coming  down  Louisiana  street  f\*om  the  north, 
crossed  the  Erie  tracks,  and  was  signaled  to  stop  by  tiie  ftag-man  on  duty  at 
the  crossing;  the  same  flag- man  being  employed  by  the  Central  and  LakeShore 
companies.  The  place  where  he  stopped  was  between  the  tracks  of  the  Erie 
and  Centr<d  crossing,  and  was  about  40  feet  wide.  On  his  left  and  to  the  east 
was  a  double  team,  and  on  his  right  and  to  the  west  was  a  double  team,  with  a 
high  box- wagon,  used  for  drawing  grain  or  coal.  He  was  sitting  on  some 
boards  running  lengthwise  his  wagon,  facing  the  west.  An  engine  on  the 
Central  track  backed  down  west,  across  the  street,  towards  the  depot,  with  5 
sleeping  coaches,  making  a  train  340  feet  long.  It  was  going  at  a  slow  rate 
of  speed, — as  fast  as  a  man  could  walk.  Cars  were  being  switched  on  the 
Erie  tracks,  in  the  rear  of  where  these  teams  were  standing.  Bells  were  ring- 
ing, and  three  or  four  engines  were  in  the  immediate  vicinity,  making  more 
or  less  noise  from  the  escaping  steam.  After  the  cars  on  the  Central  track 
had  passed  by,  the  team  standing  to  the  east  of  the  deceased  started  up,  and 
crossed  over  in  safety,  and  he  followed  close  behind.  The  train  was  go* 
ing,  according  to  the  estimate  of  some  of  the  witnesses,  at  the  rate  of  from 
eight  to  ten  miles  an  hour,  while  the  ordinances  permitted  a  rate  of  speed  of 
but  six  miles  per  hour.  According  to  the  testimony  of  the  witness  Deacon, 
the  gate-tender  for  the  Erie  Company,  the  deceased  could  not  be  seen  from  the 
west  side  of  the  street,  where  the  witness  stood,  by  reason  of  the  high  box- 
wagon  which  was  on  the  westerly  side  of  the  street,  and  between  him  and 
the  wagon  on  which  tiie  deceased  was  seated.  The  same  witness  says  he  saw 
no  signal  given  by  the  tlag-man,  of  the  Central  train  passed,  to  the  teams  stand- 
ing on  the  north  side  of  the  track,  of  the  approach  of  the  Lake  Shore  train, 
while  the  flag-man  and  other  witnesses  testified  that  signals  were  given  to 
them  to  remain  where  they  were.  It  is  not  disputed  that  the  teams  on  tlie 
south  side  of  the  Lake  Shore  track  were  notified  of  the  approach  of  the  Lake 
Shore  train,  and  did  not  attempt  to  cross.  This  brief  summary  of  the  evi- 
dence, it  seems  to  me,  does  not,  as  a  matter  of  law,  charge  the  deceased  with 
negligence,  but  leaves  the  question  in  so  much  doubt  and  uncertainty  that  the 
court  could  not  have  taken  it  from  the  jury.  I  think  it  presents  a  fair  ques- 
tion of  fact  for  the  jury  to  determine,  whether,  under  the  circumstances,  ths 
deceased  used  proper  care,  and  acted  as  a  prudent  man,  knowing  the  danger- 
ous character  of  the  crossing,  would  have  done,  taking  into  account  all  of  his 
surroundings.  It  is  claimed  by  the  counsel  for  the  defendant  that  if  the  de- 
ceased had  looked  to  the  west,  in  the  direction  from  which  the  Lake  Shore 
train  was  approaching,  he  could  have  seen  it  from  the  time  it  left  Chiciigo 
street,  about  1,000  feet  distant,  up  to  a  short  distance  of  Louisiana  street.  I 
do  not  tliink  the  evidence  necessarily  sustains  the  claim.  In  addition  to  the 
fact  that  the  Central  cars  were  passing  immediately  in  front  of  him,  his  vis- 
ion in  that  direction  was  necessarily  more  or  less  obstructed  by  the  high  box- 
wagon  on  his  immediate  right,  and  it  is  a  fair  inference  from  the  evidence 
that  an  unobstructed  view  could  only  be  obtained  from  a  point  in  rear  of  this 
wagon.  In  addition  to  this,  according  to  the  testimony  of  the  defendant's 
witness  Allen,  "a  man  would  have  to  look  considerably  sharp  to  see"  that 
distance  on  such  a  night,  and  from  seeing  the  head-light  of  the  engine  '*it 
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would  be  impossible  to  tell  which  way  it  was  moying/'  If  the  deceased  had 
seen  the  engi  ne  at  that  distance!  he  might  have  very  well  supposed  it  was  run- 
ning at  a  lawful  rate  of  speed,  which  would  give  him  ample  time,  at  that  dis- 
tance, to  cross  the  track  with  perfect  safety,  before  the  train  would  reach  the 
crossing.  letter  v.  Railroad  Co,,  2  Abb.  Dec.  458  The  facta  in  this  case 
are  somewhat  similar  to  those  In  Leonard  v.  Railroad  Co.,  42  N.  Y.  Super. 
Cfc.  225;  Finklestein  v.  Railroad  Co.,  41  Hun,  34;  and  McGovem  v  Rail- 
road Co,,  67  K.  Y.  417,  ~  where  the  court  held  that  it  was  for  the  jury  to  say, 
whether,  under  the  circumstances,  the  party  was  guilty  of  contributory  negli- 
gence. This  is  not  a  case  where  it  can  be  said  as  matter  of  law  that  the  plain- 
tiff saw  the  train,  and  attempted  to  cross  the  track,  and  took  the  risk  upon 
himself,  as  was  the  case  in  Smith  v.  Railroad  Co,,  19  Wkly.  Dig.  230.  In 
that  case  it  was  admitted  that  the  deceased  saw  the  train  coming,  and  at- 
tempted to  cross  before  it.  There  was  no  noise  or  confusion  to  distract  his 
attention,  but,  after  seeing  the  train,  he  deliberately  drove  onto  the  track; 
and  the  court  held  that  there  wtis  no  question  for  the  jury  to  pass  upon. 

On  the  second  proposition  I  think  the  trial  judge  properly  disposed  of  the 
question  in  submitting  the  negligence  of  the  defendant  to  the  jury  for  their 
determination.  Some  question  is  raised  by  the  evidence  as  to  whether  the 
bell  was  rung.  Some  of  the  witnesses  who  were  in  a  position  to  hear  say  it 
was  not.  And  whether  the  flag-man  did  all  he  should  have  done  to  warn  the 
teams  on  the  north  side  of  the  crossing,  after  the  Central  train  had  passed,  of 
the  approach  of  the  Lake  Shore  train,  and  whether  the  defendant's  train  was 
going  at  an  excessive  and  dangerous  rate  of  speed,  considering  the  darkness  of 
the  night,  and  character  of  the  crossings,  through  a  busy  part  of  the  city,  were 
questions  of  fact  for  the  jury,  under  proper  instructions  from  the  court,  to  de- 
termine; and  I  do  not  think  error  was  committed  in  submitting  them  to  the 
jury.  I  have  carefully  examined  the  cases  cited  by  the  defendant's  counsel  in 
his  brief,  and  they  are  in  harmony  with  the  well-established  rule  adopted  in 
this  state  that,  where  there  is  any  conflict  in  the  evidence,  or  the  question  is 
not  free  from  doubt,  the  negligence  of  a  party  must  be  submitted  to  the  jury. 
Bemhard  v.  Railroad  Co.,  1  Abb.  Dec.  131;  Haycroft  v.  Railroad  Co.,  64 
N.  Y.  636;  Hart  v.  Bridge  Co.,  80  N.  Y.  622.  The  question  certainly  was 
not  free  from  doubt,  the  evidence  was  by  no  means  undisputed,  and  the  jury 
were  fairly  warranted  in  finding  with  the  plaintiff  in  both  propositions.  I 
have  not  lost  sight  of  the  rule  that  a  person  must  use  his  senses,  must  listen 
and  look  for  the  approach  of  trains,  and  must  act  like  a  prudent  man,  aware 
of  the  danger  which  confronts  him.  The  jury  were  fully  instructed  in  their 
duties  by  the  court.  They  were  told  that  before  the  plaintiff  could  recover 
she  "must  satisfy  them  by  evidence  that  the  deceased  was  not  guilty  of  any 
negligence  which  contributed  to  his  injury;  that  in  all  things  he  exercised 
proper  care,  and  used  his  senses,  and  the  means  within  his  power,  to  prevent 
coming  in  contact  with  this  train.  *  *  *  He  is  bound  to  look  and  listen 
for  an  approaching  train.  He  is  bound  to  look  both  ways  for  it;  to  exercise 
all  his  faculties  to  keep  from  danger  or  injury  to  himself."  This  is  a  vigor- 
ous statement  of  the  law  relative  to  the  duty  of  a  party  seeking  to  recover 
from  the  negligent  act  of  another,  and  the  attention  of  the  jury  was  called 
with  directness  to  the  question. 

I  have  examined  the  exceptions  taken  by  the  defendaht  tothe  charge  of  the 
court,  and  refusals  to  charge  as  requested.  Whether  the  signal  of  the  flag- 
man was  originally  given  on  account  of  the  approach  of  the  Central  train  is 
not  very  material.  It  is  not  disputed  that  the  flag-man  gave  a  signal  as  the 
deceased  approached  the  crossing,  and  that  he  stopped  until  it  passed.  The 
court  called  the  attention  of  the  jury  to  the  testimony  of  the  flag-man,  in  which 
it  is  stated  that,  after  the  Central  train  had  passed,  he  signaled  the  deceased 
of  the  approach  of  the  Lake  Shore  train,  and  to  remain  where  they  were,  and 
whatever  train  the  flag-man  bad  in  mind  when  he  gbve  the  signal  cannot  vary 
v.2N.Y.s.no.20— 46 
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the  effect,  or  throw  light  apon  the  understandfng  of  the  deceased  as  to  ite 
meaning.  It  does  not  appear  that  a  different  signal  is  used  by  the  Lake  Shore 
road  than  is  used  upon  the  Central  at  crossings.  Not  knowing  the  signal  was 
intended  for  a  particular  train,  it  could  have  had  no  influence  upon  the  con 
duct  of  the  deceased.  But  one  signal  was  given  before  the  Central  train 
crossed,  and  whether  it  was  intended  as  the  signal  of  the  approach  of  one  or 
both  trains,  cannot,  it  seems  to  me,  be  yery  important  The  other  excep- 
tions relate  principally  to  the  two  questions  sdready  discussed,  and  require  no 
further  notice.  The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Beckwith,  C.  J.,  concurs.    Hatch,  J.,  did  not  sit. 


Ottenot  «.  New  York,  L.  &  W.  By.  Co. 
(Superior  Court  of  Buffalo^  General  Term.    December  8, 1888.) 

EmmiKT  Domain— Compensation— Opikiok  Eyibenck. 

In  an  action  for  the  damages  resulting  from  building  an  embankment  in  front  of 
plaintiif's  property,  it  is  proper  to  ask  a  witness,  who  has  testified  to  the  value  of 
the  property  before  and  after  the  embankment  was  built,  to  what  he  attribntes  the 
depreciation  in  value. 

Appeal  from  trial  term. 

Action  by  Augusta  Ottenot,  executrix,  etc., against  the  New  York,  Lacka- 
wanna A  Western  Railway  Company,  for  damages  to  the  property  of  plain- 
tifP's  testator  caused  by  the  construction  of  an  embankment  which  obstructed 
the  way  to  the  property.  There  waa  a  judgment  for  plain tifiP,  and  defendant 
appealed. 

Rogers,  Locke  <£  Milbum,  for  appellant.    Day  <§  Parker,  for  respondent. 

Titus,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  verdict  of  the 
jury  in  favor  of  the  plaintiff  for  damages  sustained  by  the  plaintiff's  testator 
to  his  lands  and  property  on  Commercial  street,  in  this  city,  occasioned  by  the 
construction  of  an  embankment  along  the  center  of  Commercial  street. 
Nearly  all  of  the  questions  raised  by  this  appeal  have  been  passed  upon  by 
this  court  in  Reining  v.  Railroad  Co.,  1  N.  Y.  St.  Rep.  734.  It  was  held  in 
that  case,  where  the  facts  are  nearly  identical,  that  the  plaintiff  could  main- 
tain an  action  for  an  injury  to  his  property,  as  the  embankment  was  of  aper- 
manent  character,  amounting  to  a  destruction  of  the  plaintiff's  right  of  way 
in  the  street,  and  of  access  to  his  property  from  the  street;  and  that  the  proper 
measure  of  damages  was  the  depreciation  of  plaintiff's  property  by  reason  of 
the  construction  of  the  embankment.  These  questions  must  be  regarded  as 
settled,  so  far  as  this  court  is  concerned,  until  the  court  of  appeals  shall  more 
authoritatively  settle  the  law. 

After  the  plaintiff's  witnesses  had  testified  to  the  value  of  the  property  be- 
fore and  after  the  construction  of  the  embankment,  they  were  asked  the  ques- 
tions put  to  different  witnesses  being  somewhat  varied  in  form:  '*  What  is  the 
reduction  in  value  due  to?"  '*To  what  do  you  attribute  the  depreciation  in 
the  value  of  the  property?"  but  involving  substantially  the  same  question 
as  to  admissibility.  It  is  claimed  by  the  defendant's  counsel  that  the  ques- 
tions called  for  a  conclusion  of  the  witness.  I  think  it  was  proper  for  the 
witness  to  state  the  facts  on  which  he  bases  his  opinion  of  the  valuation  of 
the  property,  and,  if  he  has  done  no  more,  no  error  was  committed.  Clark 
V.  Baird,  9  N.  Y.  191.  Both  forms  of  questions  put  to  different  witnesses 
were  for  but  one  purpose,  and  elicited  the  same  reply.  The  evident  purpose 
waa  to  ascertain  from  the  witness  what  facts  he  took  into  consideration  in  es- 
timating the  value  of  the  property.  I  think  it  was  competent  for  the  jury  to 
understand  upon  what  the  witness  predicated  his  opinion  that  the  propeity 
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bad  depreciated  in  value.  The  decision  in  Ranch  ▼.  Railroad  Co,^  ante,  108, 
is  not  an  authority  for  the  defendant's  position.  In  that  case  the  question 
was  asked  the  witness:  **  What  has  been  the  effect  of  the  construction  of  the 
embankment  in  Commercial  street  and  Water  street  upon  the  plaintiff's  prem- 
ises?** The  court  held,  in  substance,  that  the  witness  could  not  give  his 
opinion  of  the  effect  of  the  embankment,  that  being  for  the  determination  of 
the  jury,  but  might  state  the  value  of  the  property,  if  he  knew;  but  it  does 
not  hold  that  he  may  not  state  what  elements  were  taken  into  account  by  him 
in  fixing  the  amount  of  depreciation.  The  judgment  should  be  affirmed,  with 
costs. 

Hatch,  J.,  {cancurrinff.)  I  concur  in  the  disposition  made  of  this  case. 
In  Ranch  v.  Railway  Co,,  ante,  108,  relied  upon  by  the  defendant,  this  court 
held  evidence  improper  which  called  upon  the  witness  to  determine  the  ex- 
tent of  damage  done  by  the  embankment  which  is  the  subject  of  complaint 
here.  In  the  present  case,  so  far  as  that  question  is  concerned,  no  error  was 
committed,  as  the  witnesses  exactly  complied  with  the  rule.  All  the  facts 
upon  which  the  witnesses  based  their  conclusion  were  here  given;  and  when 
they  were  asked  what,  in  their  opinion,  produced  the  depreciation  in  the 
value  of  the  property,  the  jury  then  had  before  them  every  element  upon 
which  their  opinion  was  based.  For  this  reason  I  think  no  error  was  com- 
mitted. Mayer  v.  Railroad  Co.,  98  N.  Y.  645;  Avery  v.  Railroad  Co.,  ante, 
101;  MUler  v.  Railroad  Co.,  9  Hun,  194. 

Beckwith,  G.  J.,  did  not  sit  in  this  case. 


Haas  «.  Naxert. 

(Superior  Court  of  Buffalo,  General  Term.    December  8, 1888.) 

1.  MoKTOAoss— What  Constitutes— Absolxttib  Deisds-— Eyibencb. 

The  rale  that  the  evidence  to  establish  that  a  deed  absolute  on  its  f  aoe  is  a  mort- 
gage **must  be  olear,  unequivocal,  and  convincing,  "establishes  no  certain  standard 
of  evidence,  the  question  being  merely  whether  the  evidence  of  the  extrinsic  facts 
shown  is  sufficient  to  rebut  the  presumption  that  the  deed  is  what  it  purports  on  its 
face  to  be.> 

8.   8AlfB--EviDBN0l— SUFFICIBKOT. 

Plaintiff  testified  that  the  deed  was  for  security  to  defendant,  who  had  sold  his 
interest  in  a  printing-house  to  his  partners,  plaintiff  and  another,  taking  their  notes 
and  a  chattel  mortgage  in  payment.  The  other  partner  corroborated  this,  and  said 
that  defendant  admitted  to  him  that  the  land  was  plaintiff's.  One  witness  said  de- 
fendant told  him  that  if  the  land  sold  for  more  than  plaintiff  owed  him,  he  was  to 
divide  the  surplus;  and  a  bookkeeper  of  the  parties  said  that  defendant  sent  him 
to  demand  of  plaintiff  taxes  which  he  had  paitL  and  that  defendant  pointed  out  to 
him  plaintiff's  lot  on  a  map.  Defendant  denied  that  the  deed  was  for  security,  and 
gave  in  evidence  a  written  agreement  by  which,  if  the  land  sold  to  him  by  plaintiff 
on  a  date  left  blank  sold  for  more  than  the  purchase  price  and  taxes,  he  was  to  di> 
vide  the  surplus,  and  if  for  less,  plaintiff  was  to  share  the  loss.  In  his  sworn  an- 
swer he  stated  that  the  deed  was  given  in  part  payment  of  a  debt,  but  on  the  trial 
testified  that  he  £[ave  his  note  in  payment,  and  that  this  note  was  surrendered  as  an 
inducement  for  him  to  re-enter  the  firm.  Held,  that  the  evidence  was  sufficient  to 
show  that  the  deed  was  a  mortgage. 
8.  Sam ■— EnsoT  of  Mutual  Rbi«ba8B. 

A  mutual  release  of  all  demands  executed  by  the  parties  will  not  prevent  a  ra- 
covery  of  the  land  by  plaintiff  If  the  deed  is  shown  to  be  a  mortgage,  since  the  re- 
lease would  discharge  the  debt,  but  could  not  vest  the  title  to  the  mortgaged  prem- 
ises in  the  mortgagee. 

^To  convert  a  deed  absolute  on  its  face  into  a  mortgage,  the  evidence  should  be  clear, 
oonvincing,  and  specific;  of  a  character  such  as  will  leave  in  the  mind  of  the  chancel- 
lor no  hesitation  or  doubt.  Satterfleld  v.  Malone,  85  Fed.  Bep.  445,  and  note;  Rogers 
▼.  Beach,  (Ind. )  17  N.  E.  Rep.  609,  and  note ;  Wright  v.  Mahaff^y,  (Iowa,)  40  N.  wTfiep. 
112,  and  note;  Strong  y.  Strong,  (DL)  18  K.  £.  Rep.  665. 
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4.    SaMB— APPBAIi— RbVIBW— StIFFIGIBKOT  OF  EyiDBHCB. 

Where  it  appears  that  the  evidence  might  fairly  warra&t  a  finding  that  the  pre- 
sumption arising  on  the  face  of  the  deed,  as  well  as  the  adverse  testimony,  was 
overcome,  a  judgment  declaring  the  deed  a  mortgage  will  not  be  disturbed  on  ap- 
peaL 

Appeal  from  trial  term;  Titus^  Judge. 

On  motion  for  rehearing. 

CharUa  B,  Forsyth^  for  appellant.     Beorge  WadswortTi,  for  respondent. 

Bbokwith,  C.  J.  This  is  a  motion  on  the  part  of  the  appellant  for  a  re- 
argument.  At  the  last  general  term,  on  an  appeal  brought  by  the  defendant, 
this  court  affirmed  a  judgment  entered  on  a  decision  of  Titus,  J.,  by  which 
it  was  deterihined  that  an  instrument  executed  by  the  plaintiff,  Haas»  to  the 
defendant,  Nanert,  though  in  form  a  deed,  was  in  reality  a  mortgage  for  the 
security  of  a  debt. 

On  this  motion  the  appellant  contends  that  in  equity  the  role  which  ad- 
mits parol  evidence  to  show  that  an  instrument  which  on  its  face  is  a  deed  is 
in  fact  a  mortgage,  is  a  rule  which  at  the  same  time  requires  that  the  proofs 
admitted  for  that  purpose  must  reach  a  determined  and  well-recognized  stand- 
ard of  certainty  and  conclusiveness,  which  element  of  the  rule,  be  submits, 
this  court,  in  reviewing  and  affirming  the  judgment,  overlooked;  and  he  in- 
sists that  the  proofs  on  the  trial  in  support  of  the  plaintiff ^s  claim  that  the 
deed  was  in  reality  a  mortgage  did  not  come  up  to  the  standard,  and  that  con- 
sequently the  affirmance  of  the  Judgment  was  error.  In  support  of  this  posi- 
tion the  appellant  refers  to  numerous  cases  in  this  and  other  states,  as  well 
as  in  England,  in  which  the  courts  in  actions  of  this  kind  and  in  suits  for  the 
reformation  of  written  contracts  have  emphasized  words  to  the  effect  that  the 
evidence  "must  be  clear,  unequivocal,  and  convincing. "  But  this  admonition 
of  the  courts  does  not  give  any  specific  or  definite  measure  to  go  by  in  pro- 
nouncing upon  a  case  of  this  kind.  This  habitual  phraseology  of  the  courts 
as  to  the  cogency  of  the  evidence  necessary  to  establish  that  a  deed  in  form 
and  legal  effect  may  be  a  mortgage  in  equity,  originated  in  that  period  of 
struggle  and  resistance  (Carr  v  Carr,  52  N  Y.  260)  in  the  equity  courts  in 
which  the  doctrine  was  finally  sustained  that  parol  evidence  is  admissible  to 
show  that  an  instrument  that  is  a  deed  in  form  was  intended  and  delivered 
as  a  mortgage.  The  *' weighty  caution,"  as  Lord  Eldon  called  it,  contained 
in  the  declarations  of  judges,  that  the  proofs  must  be  "clear,  unequivocal,  and 
convincing,"  ** irrefragable,"  and  the  like,  is  peculiarly  appropriate  when  it 
is  sought  to  reform  an  instrument  by  means  of  parol  testimony,  so  as  to  make 
it  conform  to  the  alleged  intention  of  the  parties  by  adding  new  terms  to  the 
contract,  or  substituting  phraseology  contrary  to  the  fundamental  rule  of  law 
that  parol  testimony  for  such  purpose  is  not  admissible,  for  a  suit  in  equity 
for  reformation,  is  likely  to  involve  an  inquiry  as  to  the  express  terms  used 
by  the  parties  at  the  time  of  entering  into  the  contract,  although  even  then 
the  evidence  is  directed  towards  the  collateral  fact  of  accident  or  mistake. 
Totonshend  v.  Stangroom,  6  Yes.  328.  But  in  actions  to  establish  the  claim 
that  a  deed  was  intended  to  operate  merely  as  a  security,  it  often  happens  that 
the  whole  evidence  is  received  to  prove  the  existence  of  collateral  facts  and 
circumstances,  independent  of  the  writing  itself,  from  which  an  implication 
results  as  to  the  intention  of  the  parties  and  the  object  of  the  delivery  of  the 
instrument.  Where  such  is  the  object  of  the  evidence,  even  the  rule  at  law 
as  to  the  inadmissibility  of  parol  evidence  is  not  violated,  1  Green] .  Ev.  § 
296a .  Parol  evidence  being  appropriate  to  establish  such  facts, — and  not  ad- 
mitted to  vary  the  words  of  the  contract,  but  simply  to  prove  the  extrinsic 
circumstances,  it  would  seem  to  follow  that  in  such  cases  the  coart  oould  not 
be  called  upon  to  measure  the  weight  and  force  of  the  evidence  by  any  rule  re- 
quiring the  proofs  to  approach  absolute  certainty;  but  the  sufficiency  of  the 
evidence  would  be  estimated  as  in  other  cases  where  parol  testimony  is  ad- 
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initted  to  prove  the  existence  or  non-existence  of  an  alleged  fact.  In  some 
cases  the  party  affirming  the  existence  of  the  fact  would  have  to  overcome  a 
presumption  against  it,  arising  from  the  contents  of  a  written  paper*  as  a  re- 
ceipt, or  the  acknowledgment  of  consideration,  or  the  form  of  the  paper,  as  a 
deed.  The  principle  of  testing  the  weight  of  the  evidence  in  such  cases  is 
not  peculiar;  but  the  question  would  be  whether  upon  the  whole  body  of  the 
evidence,  the  presumption  having  its  due  force,  the  fact  is  establislied.  In 
most  trials  presumptions  arise  at  every  step,  which  have  their  effect,  unless 
overcome.  An  instrument  of  conveyance  which  is  a  deed  in  form  is,  prima 
faciei  what  it  purports  on  its  face  to  be;  but  that  presumption  might  in  some 
cases  be  very  easily  overcome.  If,  for  instance,  the  proof  should  be  undis- 
puted that  there  was  a  loan  of  money  by  the  vendee  at  the  time  of  the  deliv- 
ery of  the  deed,  and  no  other  consideration,  the  conclusion  in  equity  would  at 
once  follow  that  the  instrument  was  intended  to  be  a  mortgage.  That  the 
evidence  should  be  "clear,  unequivocal,  and  convincing,"  is  a  precept  pecul- 
iarly binding  on  the  trial  judge;  but  if  the  parol  evidence  seems  to  him  to  es- 
tablish the  facts  from  which  a  legal  implication  arises  that  the  instrument  is 
a  mortgage,  he  will  hardly  fail  to  make  his  finding  as  in  ordinary  cases.  But 
if  the  defendant  disputes  the  existence  of  the  extrinsic  facts,  his  denial  will 
be  supported  by  the  presumption  arising  on  the  face  of  the  deed.  Still  at  least 
it  will  be  a  question  with  the  judge  as  to  the  convincing  effect  of  the  evidence 
as  a  whole  upon  his  own  mind.  As  in  other  cases,  the  appellate  court  may 
look  into  the  testimony  to  see  if  his  conclusion  is  supported  by  the  evidence, 
or  is  a  fair  deduction  from  it.  In  equity  the  judgment  is  a  deduction  as  to 
what  is  just  and  true  from  the  facts  and  circumstances  proved  in  each  partic- 
ular suit;  and  in  a  case  of  this  kind,  if  the  conclusion  is  fairly  reached  as  to 
the  extrinsic  fact  that  the  deed  was  intended  as  a  security,  equity  declares  it 
a  mortgage.  I  am  not  able  to  extract  from  the  judicial  saying  that  the  evi- 
dence "must  be  clear,  unequivocal,  and  convincing,"  nor  from  the  cases  in 
which  the  like  words  have  been  used,  any  certain  standard  by  which  to  meas- 
ure the  proofs  in  a  case  of  this  kind.  The  words  seem  rather  an  amulet  for 
the  trial  judge.  Cases  of  this  kind  depend  largely  upon  the  existence  or  non- 
existence of  extrinsic  facts  and  circumstances  resting  in  parol  testimony;  and 
the  establishment  of  those  facts  and  circumstances  to  the  satisfaction  of  the 
trial  judge,  will  depend  largely  on  the  character  of  the  witnesses,  the  consist- 
ency of  their  testimony,  and  even  the  manner  and  appearance  of  witnesses  on 
the  stand.  Consequently,  on  appeal,  in  looking  into  the  evidence  to  see  if 
the  facts  found  are  properly  sustained  by  the  evidence^  as  in  ordinary  cases, 
some  consideration  will  have  to  be  given  to  the  better  position  of  the  trial 
judge  for  estimating  the  value  of  the  testimony. 

It  appears  from  the  evidence  in  this  case  that  at  about  the  date  of  the  deed 
in  question,  the  defendant  sold  his  interest  in  the  printing  establishment  of 
Haas,  Nanert  &  Klein  to  his  partners,  Haas,  the  plaintiff,  and  Klein,  for  the  sum 
of  $24,000;  that  he  took  in  payment  the  promissory  notes  of  Haas  and  Klein 
for  $24,000,  and  as  security  a  chattel  mortgage  on  the  property  sold.  The 
plaintiff  testified  that  the  defendant  expressed  himself  as  dissatisfied  with  the 
security  furnished  by  the  chattel  mortgage,  and  that  consequently  he  executed 
the  deed  in  question,  as  further  security.  The  plaintiff  in  this  statement  is 
corroborated  by  the  testimony  of  Mr.  Klein,  who  testified  to  hearing  some  part 
of  tlie  original  conversation  between  the  plaintiff  and  defendant,  and  that  sub- 
sequently, when  the  plaintiff  sent  to  demand  a  reconveyance  of  the  land,  the 
defendant,  i'n  a  conversation  with  the  witness,  in  effect  admitted  the  land  be- 
longed to  the  plaintiff,  but  that,  owing  to  its  location  with  respect  to  other 
lands  owned  by  the  parties,  he  preferred  to  keep  it  together  until  all  could  be 
sold.  Mr.  Loveridge,  another  witness,  testified  that  at  the  time  the  action 
was  commeficed  the  defendant  told  him  that  the  agreement  whs  that,  if  the 
land  sold  for  more  than  enough  to  pay  what  the  plaintiff  owed  him,  they  were 
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to  divide  the  surplas.  Another  witness,  Hofheins,  testified  that  be  was  a 
book-keeper  for  the  parties;  that  on  two  or  three  occasions  the  defendant  sent 
him  to  the  plaintiff  to  demand  the  amount  of  some  taxes  the  defendant  bad 
paid  on  the  land;  that  on  another  occasion  the  defendant  told  him  that  he  and 
the  plaintiff  were  interested  together  in  the  land;  that  the  defendant  showed 
him  a  map  of  the  lands  owned  by  him  and  the  plaintiff,  and  pointed  out  tiie 
location  of  the  plaintiff's  lot,  the  land  in  question,  and  said  the  lands  ought  to 
be  sold  together;  and  on  another  occasion  he  heard  the  defendant  tell  the 
plaintiff  that  he  did  not  want  his  land.  Without  attempting  to  mention  eveiy 
item  of  testimony  and  fact  laid  hold  of  by  the  plaintiff  to  sustain  his  claim, 
the  above  is  the  substance  of  the  direct  testimony  offered  on  his  part.  On  the 
part  of  the  defendant,  the  defendant  h.mself  denied  that  the  conveyance  was 
in  the  way  of  security.  He  testified  that  it  was  an  absolute  sale.  He  also 
proved  an  instrument  in  writing,  dated  September  30, 1876,  between  himself 
and  the  plaintiff,  by  which  it  was  agreed  as  to  all  the  real  estate  sold  by  Ebias 
to  Nanert  under  a  date,  (which  the  instrument  leaves  blank,)  that  if  it  did 
not  sell  for  the  amount  of  the  purchase  price,  interest,  taxes,  and  improve- 
ments, then  the  plaintiff  was  to  bear  half  the  loss,  but  if  defendant  should 
sell  the  land  he  would  divide  with  the  plaintiff  the  profits  above  the  amount 
of  the  purchase  price,  interest,  taxes,  and  improvements.  The  defendant  is 
not  corroborated  directly  by  any  witness,  but  he  relies  upon  the  presumption 
raised  by  the  deed  in  his  favor,  the  agreement  of  September  30th,  and  his  own 
testimony.  If  the  conflicting  evidence  had  stopped  here,  the  trial  judge  might 
probably  have  found  that  the  presumption  arising  from  the  fact  that  the  writ- 
ing on  its  face  was  an  absolute  deed,  was  not  satisfactorily  overcome.  Bat 
unfortunately  for  the  defendant,  on  the  trial  he  testified  to  a  defense  so  re- 
markably discordant  with  his  sworn  answer  that  it  might  very  naturally  have 
seriously  weakened  his  testimony  in  the  estimation  of  the  trial  court.  The 
testimony  shows  that  at  the  end  of  one  year  after  selling  out  his  share  in  Uie 
printing  establishment  the  defendant  returned  to  the  firm,  taking  back  his 
former  interest,  and  that  in  consideration  of  such  reacquisition  he  surrendered 
to  Haas  and  Klein  the  promissory  notes  for  $24,000,  which  he  took  from  them 
on  the  sale  the  preceding  year.  In  his  answer  the  defendant  set  up  with  spe- 
cific statement  of  facts  the  affirmative  defense  that  at  the  time  of  the  delivery 
to  him  of  the  deed  **the  plaintiff  was  indebted  to  the  defendant  in  a  Urge 
amount,  and  that  as  part  payment  of  that  indebtedness  the  plaintiff  executed 
and  delivered  to  this  defendant,  said  deed  of  the  lands  described  in  the  com- 
plaint for  the  agreed  price  of  $1,000;  it  being  understood  and  agreed  by  and 
between  the  parties  hereto  that  said  deed  to  the  defendant  should  be  absolute 
payment  of  said  indebtedness  to  the  extent  of  one  thousand  dollars,  and  should 
operate  to  the  extinguishment  of  said  indebtedness  to  that  extent"  This  an- 
swer, detailed,  definite,  and  particular  in  statement,  was  duly  verified  by  the 
defendant.  On  the  trial  no  proof  was  given  that  the  deed  was  delivered  in 
payment  of  any  indebtedness,  or  that  any  debt  was  extinguiahed  in  that  amount 
But  the  defendant  swore  that  for  the  deed  and  in  payment  for  the  land  be 
gave  his  promissory  note  to  the  plaintiff  for  91,000,  payable  after  ^,000  of 
the  purchase  money  of  the  printing  establishment  should  be  paid.  And  he  fur- 
ther testified  that  at  the  end  of  a  year,  when  he  went  badk  into  the  firm,  the 
note  was  surrendered  to  him  as  inducement  to  him  for  coming  back  into  the 
firm,  and  that,  upon  such  surrender,  he  destroyed  the  note.  There  was  do 
proof  that  anything  was  charged  to  Klein  on  account  of  this  inducement  of 
$1,000,  furnished  by  the  plaintiff,  or  that  the  fact  of  such  payment  by  Haas 
was  made  known  to  Klein. 

With  respect  to  the  agreement  of  September  30th,  the  trial  judge  may  have 
found  it  referred  to  other  property,  or  that  it  was  not  inconsistent  with  the 
plaintiff's  conveyance,  being  in  fact  a  mortgage.  The  very  remarkable  differ- 
ence in  the  testimony  of  the  defendant  as  to  the  consideration  of  the  deed  from 
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his  affirmative  and  detailed  statement  in  his  verified  answer,  may  have  in- 
duced the  trial  judge  to  think  that  from  want  of  recollection  or  otherwise  very 
little  reliance  could  he  placed  upon  the  defendant's  testimony.  At  all  events, 
I  think  the  general  term  could  liardly  say  that  it  was  error,  if  such  had  been 
his  conclusion. 

On  the  2d  day  of  May,  1881,  the  parties  executed  a  mutual  release  of  all  de- 
mands. Prior  to  that  time,  on  several  different  occasions  during  the  preced- 
ing three  years,  the  plaintiff  testifies  that  he  had  demanded  the  land  back  from 
the  defendant,  and  that  the  defendant  had  from  time  to  time  put  him  off,  not 
denying  his  title;  but  that  finally  the  defendant  told  him  that  he  meant  to 
keep  the  land  himself,  and  refused  to  convey  it  back.  Counsel  for  the  defend- 
ant claims  that  by  this  instrument  of  release  tlie  plaintiff  has  given  up  any 
cause  of  action  for  redemption  that  he  might  have  had  against  the  defendant. 
With  respect  to  that  claim  it  may  be  noticed  that,  if  the  deed  was  an  absolute 
conveyance,  vesting  ownership  in  the  defendant,  there  was  nothing  with  re- 
spect to  the  land  for  the  release  to  operate  upon.  If,  on  the  other  hand,  the 
deed  was  in  fact  a  mortgage,  then  the  release  operated  as  an  acquittance  to 
the  plaintiff  of  his  debt.  It  could  not  have  the  effect,  if  the  deed  was  a  se- 
curity, of  vesting  absolute  title  in  the  defendant.  By  established  policy  of 
the  law  the  mortgagor  is  not  suffered  in  such  manner  to  divest  himself  of  the 
right  of  redemption.    Odell  v.  Montrwts,  68  N.  Y.  499. 

While  it  is  the  customary  precept  of  the  equity  courts,  which  courts  of  re- 
view, as  well  as  the  trial  judge,  should  observe,  that  in  order  to  declare  an 
instrument  of  conveyance  which  on  its  face  is  a  deed  to  be  a  mortgage,  the 
evidence  must  be  "clear,  unequivocal,  and  convincing,"  yet  those  words  do 
not  furnish  an  appellate  court,  sitting  in  review  of  the  trial  judge  who  has 
found  that  a  deed  was  given  as  a  mortgage,  any  exact  standard  for  determin- 
ing whether  the  evidence  was  sufficiently  conclusive.  That  a  deed  in  form  is 
a  mortgage  in  fact,  is  usually  established  by  the  aid  of  implication  from  collat- 
eral facts  and  circumstances,  which  may  be  properly  proved  by  parol  testimony, 
the  weight  of  which  must  be  estimated  very  much  as  in  all  other  cases  where 
such  evidence  is  receivable.  If  it  appear  that  the  evidence  might  fairly  war- 
rant the  trial  court  in  finding  that  the  presumption  arising  on  the  face  of  the 
deed,  as  well  as  the  adverse  testimony,  was  overcome,  the  judgment  is  prop- 
erly affirmed.  In  the  case  now  before  us  the  evidence  taken  on  the  trial  fairly 
admitted  of  the  construction  which  the  decision  shows  the  trial  court  put  upon 
it,  and  in  that  view  this  court  at  the  last  general  term  affirmed  the  judgment. 
There  is  no  fixed  or  definite  standard  peculiar  to  cases  of  this  kind,  by  which 
the  court  can  determine  the  sufficiency  of  the  evidence,  and  consequently,  on 
the  decision  of  the  appeal,  the  court  committed  no  error  by  disregard  of  any 
such  supposed  criterion.    The  motion  for  a  reargument  is  denied. 

Hat(!h,  J.,  concurs.    Titus,  J.,  did  not  sit  in  this  qase. 


Hyatt  v.  Mark  et  aZ. 
(Superior  Court  of  New  York  CUy,  General  Term,    May  7, 1888.) 

Reference— Fnn>iNG8  of  Rkfbrbb — Bdfficisnct— Ezobptions. 

In  an  action  for  an  acoounUng,  where  defendants  have  contracted  to  pay  a  roy- 
alty to  plaintiif  on  her  patent  for  illuminating  tiles  made  and  sent  away  by  them, 
to  be  used  for  making  ulnmlnated  basements,  and  basement  extensions,  a  finding 
of  the  referee  that  areas  are  basement  extensions,  within  the  meaning  of  the  con- 
tract, must  be  sustained,  when  the  exception  is  general,  and  there  is  no  suggestion 
that  the  tiles  weija  not  used  in  connection  with  *^iUnminating  coTering**  of  areas. 

Patbnts  fob  Invbntions—Rotaltt— Accounting— Burden  of  Proof, 

The  tiles  hein^  capable  of  various  uses,  and  not  indicating  any  special  use,  de- 
fendants cannot  oe  required  to  show  that  those  made  and  sold  by  them  were  not 
used  for  making  Ulumfnated  basements  and  basement  extensions,  and  in  default  of 
such  showing  to  pay  the  royalty. 
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8.  Samb-Objtkctions  to  Aococnt— WHKto*  Mads. 

Objections  to  an  account  may  be  heard,  opportunity  being  given  to  the  oppotite 
party  to  meet  them,  though  not  contained  in  the  objections  formally  filed. 

Appeal  from  judgment  on  report  of  referee. 

Action  for  an  accounting  by  Elizabeth  A.  L.  Hyatt  against  Jacob  Mark  and 
others  for  royalties  due  plaintiff  on  the  sale  of  illuminating  work.  Judgment 
for  a  portion' of  plaintiff's  claim,  and  both  plaintiff  and  defendants  apimd. 

Argued  before  Sedgwick,  C.  J.,  and  O'Gorman,  J. 

George  W.  Van  Slyok,  {B.  B,  MoMasterSy  of  counsel,)  for  plaintiff.  Bd* 
ward  2>.  McCarthy ^  for  defendants. 

Sedgwick,  0.  J.  The  obligation  of  the  defendants  to  account  to  plaintiff 
under  the  contract  between  them,  was  held  to  exist  in  Hyatt  v.  IngaUs,  49 
N.  Y.  Super.  Ct.  375.  It  was  further  held  that  the  court  had  jurisdiction  of 
the  action.  Every  question  that  related  to  the  obligation  to  account  was  de- 
termined by  the  court  on  the  appeal  to  the  general  term,  and  now  only  such 
exceptions  as  concern  the  accounting  are  to  be  considered.  The  contract 
bound  the  defendants  to  pay  30  cents  per  square  foot  "of  illuminating  work 
made  and  sent  away  by  the  defendants,  to  be  used  for  the  purpose  of  making 
illuminated  basement  and  basement  extensions. "  The  defendants' counsel 
excepted  to  the  referee's  ruling  that  the  defendants  should  be  charged  for 
"illuminating  work"  used  for  covering  areas.  The  claim  is  that  areas  were 
not,  within  the  intention  of  the  parties,  basement  extensions.  Whst  was, 
according  to  the  contract  a  basement  extension,  was  a  question  of  fact.  It 
is  true  that  an  area  per  se  is  not  part  of  a  basement  or  of  a  basement  exten- 
sion, and  there  are  considerations  drawn  from  the  patents  in  evidence  that  by 
themselves  would  lead  to  the  conclusion  that  a  basement  extension,  as  used 
in  the  contract,  meant  something  different  from  an  area.  Yet,  taking  all 
there  is  in  the  patents  together,  I  think  the  referee  was  right  in  his  conclu- 
sion that  the  contract  meant,  among  other  things,  such  a  basement  extension 
as  would  result  from  an  area  being  covered  by  the  **  illuminating  work."  The 
referee's  findings  as  to  the  defendants*  liability  for  steps,  risers,  and  plat- 
forms, forming  wholly  or  partly  "an  illuminating  roof"  over  areas,  should  be 
sustained.  They  were  within  the  terms  of  the  contrsict,  if  the  phrase  ''base- 
ment extension  "  comprises  areas.  The  exception  to  the  finding  was  general. 
There  is  no  suggestion  that  the  finding  alluded  to  contained  a  charge  for  "il- 
luminating work"  not  used  in  connection  with  "illuminating  covering"  of 
areas. 

The  learned  counsel  for  defendants  urges  that  the  referee  found  for  matters 
not  contained  in  the  first  115  objections  made  by  plaintiff  to  the  account  filed 
by  the  defendants.  Whatever  may  be  the  usual  practice,  the  referee  had  the 
power  to  allow,  in  any  foi*m  that  did  not  work  injustice  to  the  defeivdants, an 
objection  to  the  account  presented  by  defendants,  whether  or  not  a  statement 
of  objections  had  been  previously  made.  A  formal  filing  of  objections  implies 
that  the  accounting  party  need  not  prepare  to  meet  any  other  objection.  But 
the  court  has  power  to  allow  other  objections  to  be  made,  giving  the  account- 
ing party  opportunity  to  meet  them.  I  am  of  opinion  that  on  the  defendants' 
appeal  the  judgment  should  be  affirmed,  with  costs. 

On  the  plaintiff's  appeal,  it  is  urged  that  the  referee  should  have  charged 
the  defendants  "for  all  tiles  adapted  for  covering  basement  extensions,  and 
manufactured  and  sold  by  them,  or  manufactured  and  used  by  them,  which 
they  have  not  shown  were  actually  used  for  purposes  other  than  basement  ex- 
tensions, or  how  such  material  was  to  be  used."  In  other  words,  the  plain- 
tiff claims  that  the  burden  of  proof  was  upon  the  defendants  to  show  that  the 
tiles  that  they  sold  and  which  might  be  used  for  "illuminating  basements  and 
basement  extensions"  were  not  thus  used,  and  that,  if  this  were  not  proved, 
the  defendants  were  to  be  charged  with  the  royalties  according  to  the  con- 
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tract.  The  "illuminating  work"  in  question  was  separate  tiles,  which  were 
capable  of  various  uses  besides  that  of  illuminating  basement  extensions. 
The  tiles  as  made  and  sold  by  the  defendants,  did  not  indicate  any  special  use 
to  which  they  were  to  be  given.  Not  only  did  the  contract  in  action  allow 
the  defendants  to  mal^e  and  sell  such  separate  tiles  without  payment  of  royal- 
ties, if  they  were  not  ''made  and  sent  away  by  the  defendants  to  be  used  for 
the  purpose  of  making  illuminated  basements  and  basement  extensions, "  but 
the  patents  themselves  made  no  claim  for  the  separate  tiles  apart  from  their 
combination  for  certain  uses.  This  right  of  the  defendants  to  make  and  sell 
was  not  incumbered  by  the  contract  in  any  of  its  provisions.  It  would  be  an 
unusual  limitation  of  the  right  to  sell,  and  of  the  benefit  thereof,  to  require 
that  the  defendants  should  not  only  inquire  of  their  customers  as  to  the  use 
to  which  the  tiles  were  to  be  put,  but  should  investigate  the  course  which  the 
tiles  actually  took  after  they  were  sold.  The  ruling  of  the  referee  in  this  re- 
spect was  correct.  I  am  of  opinion  that  the  referee  was  right  in  his  action  as 
to  work  done  by  defendants  in  glazing  tile.  Judgment  affirmed  as  to  each 
party,  with  costs. 

O^  Gorman,  J*,  concurs. 


Uhleb  v»  Byer. 

iCay  Ccfwrt  cf  New  Tork^  ChneraX  Term,    October  36, 1888.) 

Appbai/— Appbalablb  Ordsbs^Dboisiok  ozr  Dbmubbbb. 

No  appeal  lies  from  an  order  entered  on  the  trial  of  aa  Issue  of  law  raised  by  de- 
murrer to  a  complaint  giving  the  plaintiit  leave  to  serve  an  amended  complaint 
within  a  stated  time,  unless  the  decision  is  followed  by  ajudgment  either  inter- 
locutory or  final,  in  accordance  with  Code  Civil  Proc.  Nf.  T.  $  1031,  as  amended  in 
1879,  providing  that,  on  hearing  a  demurrer,  the  oourt  should  give  a  decision  in 
form  that  the  demurrer  ii  suatained  orovermled,  and  that  the  suooessful  party 
have  judgment  thereon. 

Appeal  from  special  term;  Simon  M.  Bhblioh,  Judge. 

Action  by  John  0.  Ubler  against  William  W.  Byer.  There  was  a  demur- 
rer to  the  complaint,  upon  which  an  order  was  made,  allowing  plaintiff  six 
days  to  serve  an  amended  complaint.  No  judgment  either  final  or  interlocu- 
tory was  afterwards  entered.    Defendant  appeals. 

Argued  before  Pitshkb,  Nkhbbas,  and  MgQown,  JJ. 

H.  M.  Collyer,  for  appellant    /.  Grant  MitoheUt  for  respondent. 

FiTSHKE,  J.  The  demurrer  to  the  complaint  was  well  founded.  The  com- 
I^aint  was  clearly  insufficient  on  its  face,  for  failure  to  show  '"performance" 
of  the  contract  set  out  by  the  plaintiff  and  sued  on,  which  was,  on  plain- 
tiff's part,  to  examine  the  books  and  accounts  of  the  dissolved  copartnership, 
and  to  report  to  this  defendant  the  true  showing  of  the  partnership  boolss, 
and  the  interests  of  the  copartners.  Brown  v  ColiBf  1  E.  D.  Smith,  265; 
Baker  v.  Higgins,  21  N.  Y  5J97;  Tooker  v  Amovm,  76  N.  Y.  898.  The 
hearing  on  the  demurrer  was  a  trial,  and  a  judgment  should  have  been  en- 
tered upon  the  decision  contained  or  intended  to  l>e  expressed  in  the  order  ap- 
pealed from.  This  has  not  been  done.  But  the  award  of  costs  is  discretion- 
ary with  the  trial  court  on  such  a  demurrer  (Code  Civil  Proc.  §§  965,  8232) 
where  an  issue  of  fact  remains  undisposed  <rf.  Such  interlocutory  costs  are 
collectible,  if  absolute,  in  the  manner  provided  by  section  779,  like  motion 
costs,  (Adams  v.  Ward,  60  How.  Pr.  288,  and  see  Masters  v.  Barnard,  6 
How.  Pr.  118;)  othprwise,  they  are  to  be  treated  as  final  costs,  and  to.be  col- 
lected as  such,  (Palmer  v.  Smedley,  13  Abb.  Pr.  185,  186.)  The  theory, 
then,  being  that  the  successful  party  on  the  demurrer  is  entitled  to  a  final 
Judgment  on  one  issue  at  least,  and  is,. as  to  that,  a  prevailing  party,  and 
upon  the  ultimate  judgment  entitled  to  its  entry,  (thus  far  in  his  favor,)  with 
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costs,  as  to  the  plea  or  pleading  demurred  to,  where  the  coets  are  not  ooUeet- 
ible  under  section  8232.    This  would  be  clearly  so,  also,  where  the  decision 
on  the  demurrer  determines  the  action,  without  permission  to  continue  it  by 
way  of  amendment  of  the  record.    The  decision  upon  a  demurrer,  when  lib- 
erty to  amend  is  not  given,  is  final;  and  if  such  liberty  be  given*  and  it  is  not 
acted  on  within  the  prescribed  time,  the  decision  becomes  abecrfute  and  final. 
It  is  then  a  final  determination  of  the  whole  rights  of  the  parties  as  regards 
the  cause  of  action,  averment,  or  defense  covered  by  the  demurrer.    Mora  v. 
Insurance  Co,,  13  Abb.  Pr.  308.    The  costs  upon  a  demurrer  decided  are  not 
those  of  a  motion,  but  of  a  ''trial. "    Under  section  1021,  Code  Civil  Proc,  (as 
amended  in  1879,  changing  the  rule  laid  down  in  Bank  v.  Lynch,  76  K.  Y. 
516,)  the  court,  on  hearing  a  demurrer,  should  give  a  decision  in  form,  after 
describing  the  hearing,  "that  the  demurrer  is  sustained  or  overruled,  (as 
the  case  may  be,)  and  that  the  successful  party  have  judgment  on  the  ae> 
murrer,  with  costs,''  or  without  costs,  according  to  the  trial  justice^ s  discre- 
tion with  respect  to  costs,  under  section  3232,  where  an  issue  of  fact  remains 
undisposed  of,  and  an  "interlocutory  judgment"  must  follow,  and  be  filed  In 
the  clerk's  office  as  a  postea.    Smith  v.  Rathbun,  88  N.  Y.  665;  Liegeois  v. 
McCrackan,  22  Hun,  69,  71 ;  Dick  v.  Livingston,  41  Hun,  456.     The  i^peal 
from  the  hearing  must  be  from  either  the  interlocutory  or  the  final  judg- 
ment entered  pursuant  to  the  order  of  the  court  deciding  the  issue  of  law 
heard  on  the  demurrer.    Sections  1021, 1222, 1230.    An  appeal  from  such  an 
order  to  the  general  term  would  be  improper,  and  unauthorized  by  said  Code, 
and  must  hence  be  dismissed.     Church  v.  Telegraph  Co.,  15  Jones  &  S.  562; 
Bank  v.  Lynch,  supra.    An  appeal  from  a  decision  of  a  demurrer  can  now, 
since  the  said  amendment  of  section  990  and  section  1021,  in  1879,  be  only 
taken  either  from  the  interlocutory  judgment;,  pending  the  action  entered  as 
a  final  determination  of  the  law  issue  tried,  or  from  the  final  judgment  ren- 
dered in  the  cause  at  its  conclusion,  either  on  the  facts,  or  under  section  1222; 
for  then  so  much  of  the  case  or  all  of  It  is  ended  until  reversed.     The  proper 
interlocutory  or  final  judgment  based  on  the  decided  issue  of  law  will  be  en- 
tered by  the  clerk,  as  of  course,  in  cases  coming  under  sections  1212  and  1213, 
Code  Civil  Proc. ;  and,  in  other  cases,  on  an  application  to  the  spedal  term 
under  section  1230,  upon  the  law  decision  rendered,  to  grant  and  give  such 
relief  as  the  applicant  is  entitled  to  at  that  stage  of  the  case,  so  far  as  not  al- 
ready specified  or  allowed  in  the  decision  as  filed.    Smith  v.  Rathbun,  88 
N.  Y.  665,  666.    Either  party,  if  dUsatisfied  with  such  judgment  so  ob- 
tained, has  his  remedy  by  appeal  therefrom. 

The  order  herein  made  represents  the  "decision*'  of  the  court  on  the  de- 
murrer. It  may  be  amended  or  modified  in  the  same  court,  either  at  the 
special  or  general  term;  but,  on  an  order  upon  the  hearing  of  a  "demurrer," 
a  judgment,  interlocutory  or  final,  must  be  entered,  and  an  appeal  can  only 
lie  from  that.  15  Jones  &  S.  562;  76  N.  Y.  515,.  516.  The  appeal  was  pre- 
mature and  unauthorized.  No  appeal  has  been  taken  from  any  interlocutoiy 
judgment  in  the  case,  and  there  is  nothing  before  us  to  act  on,  or  enabiiDg 
us  now  to  award  appropriate  relief  to  the  parties  plaintiff  and  defendant 
Further  application  on  the  order  must  be  to  the  special  term.  The  appesl 
must,  therefore,  be  dismissed,  with  costs. 

Nburbas  and  McGown,  JJ.,  concur. 

\  


Ives  t?.  Jacobs  et  ah 
(City  Cawrt  of  New  York,  Qenerdl  Term.    November  28, 1888.) 
Practice  in  Civil  Cases— Dismissal  on  Motion  fob  New  Trial. 

On  a  motion  for  a  new  trial,  after  verdict  for  plaintiff,  the  trial  court  has  no  jmi*^ 
diction  to  dlsmisa  the  complaint. 
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Appeal  from  trial  term;  William  F.  Pitshks,  Judge. 

Action  by  Howard  Ives  against  Leopold  Lindau  and  MichaelJacobs,  on  two 
promissory  notes  made  by  Lindau,  and  indorsed  by  Jacobs.  After  verdict  for 
plaintilT,  the  defendant  Jacobs  having  applied  for  a  new  trial  on  the  min- 
utes, the  court  of  its  own  motion  made  an  order  setting  aside  the  verdict  and 
g^ranting  a  new  trial,  provided  that  witbln  40  days  the  complaint  be  amended 
as  to  the  defendant  Jacobs,  and,  if  not  so  amended,  it  be  dismissed  as  to  him. 
From  this  order  the  plaintiff  gave  notice  of  appeal,  but  afterwards  withdrew 
appeal  from  that  part^of  the  order  setting  aside  the  verdict  and  granting  a 
new  trial. 

Argued  before  Browne,  Ehrlich,  and  McGown,  JJ. 

Louis  /.  Grants  for  appellant.    Jacobs  Bros.,  for  respondent. 

Ehrligh,  J.  The  method  which  appellant  adopted  to  limit  the  scope  of 
his  appeal  might  be  called  in  question,  if  objected  to.  The  court  will  now, 
however,  treat  the  contention  as  an  appeal  from  that  portion  of  the  order 
which  dismisses  the  complaint  in  its  present  form,  of  the  court's  own  motion. 
"We  feel  constrained  to  withhold  our  approval  from  the  course  of  procedure 
adopted  at  the  trial  term.  Upon  the  trial  the  court  had  power  of  its  own  mo- 
tion to  dismiss  the  complaint,  or,  if  in  doubt  as  to  its  sufficiency,  and  there 
were  questions  of  law  only  involved,  the  court  might  have  directed  a  verdict, 
subject  to  its  opinion,  and  then,  being  satisfied  that  defendant  ought  to  pre- 
vail, might  order  accordingly.  Instead  of  doing  this,  the  learned  judge  sub- 
mitted the  cause  to  the  jury,  thereby  assuming,  not  only  that  the  complaint 
stated  a  cause  of  action,  but  also  that  the  evidence  was  such  that  the  jury  had 
become  the  judges  of  the  facts,  and  defendant,  moving  for  anew  trial,  thereby 
admits  that  such  trial  may  properly  be  had  upon  the  issues  already  framed. 
The  court  may  not  of  its  own  motion  dismiss  a  complaint,  except  at  a  stage 
in  the  progress  of  the  cause  when  the  sufficiency  of  the  complaint  might  prop- 
erly be  questioned  by  the  opposite  party,  and  the  plalntiil  might  regularly  be 
heard  in  opposition.  Upon  a  motion  for  a  new  trial  on  the  minutes,  the  juris- 
diction of  the  trial  judge  is  limited  to  a  review  of  the  evidence  and  rulings  at 
the  trial.  If  a  new  trial  is  ordered,  all  question  as  to  the  pleadings  is  thereby 
remanded  to  the  court  presiding  at  such  future  trial.  If  a  new  trial  is  denied, 
judgment  must  be  entered  upon  the  verdict,  and  such  judgment  cannot  be 
disturbed  because  of  any  alleged  defect  in  the  complaint,  except  on  appeal. 
In  support  of  the  validity  of  the  judgment  it  will  be  presumed  that  the  evi- 
dence was  sufficient  to  sustain  it,  and  that  any  needed  amendment  of  the  com- 
plaint was  had  to  make  it  conform  to  such  evidence.  In  the  present  case, 
moreover,  the  complaint,  as  set  forth  in  the  appeal-book,  states  a  perfect  cause 
of  action  against  the  respondent,  and  no  amendment  could  be  rightfully  or- 
dered. The  ordt*r,  so  far  as  appealed  from,  should  be  reversed,  with  810  costs 
and  disbursements. 

Browne  and  McGown,  JJ.,  concur. 


Tannenbaum  et  al.  v.  Reich. 

Frankel  9.  Samr. 

(Cily  Court  of  New  T&rk^  Oenerail  Term.    October  26, 1888.) 

Abrest  is  Civil  Cabss—Falsb  BsFSBSSicrATioore  of  Solvbnct— Evidbnob. 

The  falsity  of  defendant's  representations  of  solvency,  and  his  knowledge  thereof, 
are  sufficiently  shown  in  support  of  an  order  of  arrest  by  the  entry  of  several  judg- 
ments against  him  witbin  three  months  after  such  representations,  aggregating 
$5,000,  upon  which  only  9108  are  realised.    FmHXB,  J.,  dissenting. 

Appeal  from  special  term. 
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Motions  to  vacate  orders  of  arrest  granted  in  the  actions  of  Lippman  Tan- 
nenbaum  and  others  against  Henry  Reich,  and  Simon  Frankei  against  the 
same  defendant,  founded  on  promissory  notes.  The  motions  were  denied,  and 
defendant  appeals. 

Argued  before  Nehrbas,  McGown,  and  Pitshke,  JJ. 

Horwitz  df  HersTifleld,  {Wales  F,  Severance,  of  ooonsel,)  for  appellant. 
Franklin  Bien,  for  respondents. 

Kehrbas,  J.  The  papers  in  the  two  cases  are  substantially  the  same.  The 
motions  are  made  upon  the  plaintiffs'  papers  alone.  The  actions  are  founded 
on  promissory  notes  dated  on  and  after  September  7,  18B7,  running  from 
three  to  seven  mouths  after  date.  These  were  given  for  diamonds  purchased 
of  the  plaintiffs  through  a  broker  named  Houigman.  The  defendant  repre- 
sented to  this  broker  that  he  was  solvent  and  good,  and  able  to  pay  all  his 
debts  in  full.  These  statements  were  communicated  to  the  plaintiffs  in  each 
action  before  the  sale  by  them  of  the  diamonds,  and  the  fact  of  such  commu- 
11  ica tion  made  kno  w  n  to  the  defendant  by  Honi^f man .  Upon  the  faith  of  these 
representations  plaintiffs  parted  with  their  goods,  and  accepted  the  notes  in 
suit.  Tliere  can  be  no  doubt  of  the  fact  that  the  representations  were  made 
to  Honigman  with  a  view  to  their  being  communicated  to  the  plaintiffs.  On 
November  1,  1887,  a  judgment  was  entered  in  this  court  against  the  defendant 
for  1^1,674.07;  on  November  12th,  another  for  $211.10;  on  the  17th,  two  others 
Aggregating  $555;  and  so  on  to  the  end  of  the  month,  when  upwards  of  S5,000 
appear  entered  against  him.  Suits  are  not  ordinarily  brought  immediately 
i^ter  the  incurrence  of  the  liability.  Debts  aggregating  $5,^X)  put  in  judg- 
ment within  two  or  three  months  after  a  solemn  declaration  of  solvency,  to 
say  the  least,  demand  explanation.  And  when  coupled  with  the  fact  that  only 
$103  was  realized  out  of  the  defendant's  property  wherewith  to  pay  all  these 
judgments,  the  conclusion  is  irresistible  that  the  defendant  was  insolvent 
wtien  he  purchased  the  goods  from  plaintiffs,  and  had  no  intention  to  pay  for 
them.  But,  says  the  defendant,  it  must  be  shown  that  he  knew  he  was  in- 
solvent. True;  but  the  law  implies  that  he  knows  what  he  ought  to  know. 
That  is  to  say,  if  he  is  in  fact  insolvent,  he  cannot  close  his  eyes  to  that  fact 
and  disclaim  knowledge  thereof.  The  court  is  not  bound  to  presume  that  any 
extraordinary  event  occurred  whereby  defendant's  property  disappeared.  In 
the  ordinary  course  of  events,  that  property,  including  the  diamonds  pur- 
chased from  plaintiffs,  would  not  have  been  reduced  practically  to  nothing  in 
the  space  of  two  montlis.  The  falsity  of  the  defendant's  representations  has, 
in  my  judgment,  been  sufficiently  proven,  and  the  orders  appealed  from  must 
therefore  be  affirmed,  with  $10  costs,  and  disbursements  in  each  case. 

Pitshke,  J.,  {dissenting,)  It  seems  to  me  that,  by  reason  of  the  absence 
of  the  judgment  rolls  or  their  contents  in  the  papers  below,  the  amoant  or 
non-payment  of  the  judgments  mentioned  was  no  evidence  of  insolvency  at  a 
prior  date,  over  two  months  previous,  inasmuch  as  it  is  not  shown  that  the 
debts  or  damages  whereon  said  several  judgments  are  founded  either  existed 
or  had  (if  existing)  become  due  on  the  day  when  the  alleged  misstatement  as 
to  the  defendant's  solvency  occurred.  The  arrest  was  for  that.  The  said 
papers  are  therefore  insufficient  to  sustain  the  arrests,  and  I  therefore  dissent 
from  the  conclusion  reached  by  my  associates.  In  my  opinion,  the  orders  ap- 
pealed from  should  be  reversed,  with  costs. 


Thobp  v.  Fhjubxs. 

(City  Court  of  New  York,  General  Term,    November  33, 1888.) 

1.  Landlord  ahd  Tbkant— Holding  Otbr— Nottob  of  Inorsasbd  Rbnt— OmoN  or 
Landlord. 

Where  the  landlord,  before  the  expiration  of  a  lease  for  a  year,  notifies  the  tenant 
that  the  premises  will  be  relet  for  not  less  than  a  year,  and  only  for  a  specified  io- 
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creased  rent,  the  tenant,  by  remaining  in  possession  after  the  expiration  of  the 
year,  becomes  bound,  at  the  landlord's  option,  to  pay  the  increased  rent  for  the  en- 
suing year,  though  he  refuses  to  renew  the  tenancy,  and  he  cannot  terminate  his 
liabiBty  by  abandoning  possession,  and  the  landlora  exercises  his  option  to  treat 
him  as  a  tenant  by  suing  for  the  rent* 

S.  Same— Rbnt— EviDBNCB— AonoN  Aa^nrsT  Thibd  Pbbsons. 

The  record  of  a  suit  by  an  assignee  of  a  part  of  the  rent  for  the  second  year 
against  a  third  person  is  not  admissible  in  an  action  against  the  tenant. 

8.  Same-'Formbb  AcrrioN'  against  Tenant. 

Nor  is  the  record  of  a  proceeding  to  dispossess  the  tenant,  not  carrried  to  a  final 
determination,  admissible  in  such  action. 

4.  Evidencb—Secondaby— Copt  of  Tblbgram— Non-Pbodcotion  o»  Obioinal. 

The  copy  of  a  telegram  received  by  the  tenant,  showing  upon  its  face  that  it  was 
in  response  to  a  letter  written  by  the  tenant's  attorney  to  tne  landlord  asking  for 
the  terms  of  a  renewal,  and  confirmed  bv  a  subsequent  letter  of  the  landlord  con- 
taining the  same  propositions,  is  admissible  without  producing  the  original. 

Appeal  from  trial  term ;  McGowN,  Judge. 

The  complaint  in  this  action,  by  Alfred  H.  Thorp  against  John  M.  Philbln, 
averred  that  defendant,  by  lease,  hired  of  Andrew  S.  Thorp,  plaintiff's  as- 
signor, certain  premises  for  a  year  from  and  after  May  1,  1886,  at  a  yeajiy 
rent  of  $1,800,  payable  monthly  in  advance;  and  that  thereafter,  about  April 
28,  1887,  the  landlord  notified  defendant  that  if  he  continued  in  possession  of 
the  premises  after  May  1, 1887,  (the  day  when  said  existing  lease  terminated,) 
the  rent  of  said  premises  would  be  $2,400  a  year;  and  that,  upon  such  notifi- 
cation, the  defendant  continued  in  poss&ssion  for  a  long  time  after  May  1, 
1887;  and  prayed  judgment  for  the  rent  for  the  three  months  from  February 
1  to  May  1,  1888.  The  answer  admitted  the  said  leasing  of  the  premises  from 
May  1, 1886,  and  denied  notice  of  increased  rent,  and  it  denies  all  liability  for 
any  increase  of  the  rent  commencing  May  1,  1887,  and  claims  that  said  land- 
lord let,  according  to  law,  the  premises  to  him  (defendant)  at  merely  a  reason- 
able rental  for  the  same,  and  that  said  premises  were  not  reasonably  worth 
more  than  $1,200  per  annum,  commencing  from  May  1,  1887.  The  answer 
also  alleges  that  on  May  1,  1887,  and  upon  the  expiration  of  said  preceding 
lease,  this  defendant  continued  in  possession  of  the  premises  by  the  permis- 
sion of  said  landlord;  and  further  sets  up  a  counter-claim  in  tort.  The  an- 
swer is  otherwise  a  general  denial.  The  copy  telegram  referred  to  in  the 
opinion  was  that  received  by  Mr.  Harris,  and  was  received  in  evidence  over 
defendant's  objection.  Defendant  offered  in  evidence  the  summons  in  the 
action  of  McDermott,  assignee  of  Andrew  S.  Thorp,  against  R.  D.  Harris, 
which  was  received  on  plaintiff^s  admission  that  McDermott  sued  Harris, 
under  an  assigned  claim,  for  the  rent  for  the  month  of  May,  1887,  and  that 
the  action  was  dismissed,  and  there  was  no  written  complaint.  Defendant's 
offer  to  show  what  else  took  place  in  relation  to  the  summons,  and  his  offer 
of  the  minutes  of  the  action,  were  excluded,  as  were  the  minutes  in  a  proceed- 
ing by  Andrew  S.  Thorp  against  Philbin  to  dispossess  the  latter.  Verdict 
and  judgment  for  plaintiff.  The  court  denied  defendant's  motion  for  a  new 
trial,  and  he  appeals. 

Argued  before  Browne,  P.  J.,  and  Ehrlich  and  Pitshke,  J  J. 

jR,  D.  Harris  J  for  appellant.     L.  J.  Morrison,  for  respondent. 

Pitshke,  J.  This  suit  is  for  three  months*  rent.  The  tenant  held  over  on 
May  1,  1887,  beyond  his  term,  for  the  period  sued  for  herein,  after  written 
notidcation  from  the  landlord  that  the  premises  would  not  be  relet  under  the 
rate  of  $2,400  per  year,  subsequent  to  said  date.  No  actual  agreement  was 
entered  into,  however,  on  such  tenant's  part  or  behalf,  with  the  said  landlord, 
nor  was  said  notification  ever  revoked  on  the  landlord's  pait,  directly  or  indi- 
rectly. Although  the  minds  of  these  parties  did  not  meet,  the  law  stepped  in 
and  made  a  binding  contract  for  them;  for  on  May  2,  1887,  the  tenant  was 
yet  in  possession,  holding  over,  and  thereby  on  that  day  (the  rent  having 
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theretofore  been  payable  in  monthly  installments  in  advance)  a  complete  caose 
of  action  had  arisen,  by  operation  of  law,  which  could  be  successfully  prose- 
cuted without  regard  to  what  occurred  afterwards.  GiUs  v,  Comstock^  4  N 
Y.  270.  The  law,  from  the  continuance  in  possession,  implied  at  once  a  con- 
tract on  the  tenant's  part  to  renew  the  tenancy  for  another  year,  (Laughran 
V.  Smithy  75  N.  Y.  210;)  and  the  amount  recoverable,  that  day,  would  be  at 
the  rate  mentioned  in  such  notification  from  the  landlord,  {De$pard  v.  Wal- 
bridge,  15  N.  Y  374;  and  see  HazelUne  v.  Weld,  73  N.  Y.  160.  161.)  A  new 
tenancy  at  a  higher  rent  having  thus  commenced,  impliedly,  it  oonUnued  on 
for  another  year  from  May  1, 1887.  The  landlord's  right  to  treat  the  tenancy 
as  continuing,  with  the  rent  increased,  pursuant  to  the  notification,  is  unaf- 
fected by  the  fact  that  the  tenant  directly  refused  to  renew  the  hirinff.  Conr 
way  v.  Starkweather,  1  Denio,  113;  Schuyler  v  Smith,  51  ST.  Y  309;  Dorr 
v.  Barney,  12  Hun,  259.  By  retaining  possession  after  May  1,  1887,  the  de- 
fendant became,  ipso  facto,  k>ound  for  the  year  ensuing,  at  the  increased  rent, 
and  he  could  not  thereafter  terminate  his  liability  by  abandoning  possession 
before  the  expiration  of  the  year.  Laughran  v.  Smith,  75  N.  Y.  205,  affirm- 
ing 11  Hun,  311.  The  relation  of  landlord  and  tenant,  having  been  once  es- 
tablished, continues  until  severed  by  mutual  agreement  of  the  parties,  or  some 
new  act  or  proceeding  to  such  effect,  by  implication  of  law.  Ackley  v.  Wester- 
velt,  10  Wkly.  Dig.  391,  affirmed  86  N.  Y.  448.  It  follows,  the  defendant, 
by  his  retention  of  the  premises  on  and  after  May  1,  1887»  after  notification 
of  the  increase  of  rent  for  a  new  holding,  became  freshly  liable  as  tenant,  at 
plaintiff^s  option,  for  the  ensuing  year,  at  such  higher  rent;  and  the  landlord 
did  not  lose  his  legal  option  to  treat  defendant  eitheras  a  trespasser,  or  a  ten- 
ant holding  over,  until  the  commencement  of  this  action,  which  alone  was  a 
binding  exercise  of  that  option.  Benedict  v.  Bank,  4  Daly,  171;  Jiosenelt  t. 
Giles,!  mu,  201. 

As  regards  the  received  "copy  telegram"  allowed  in  evidence,  no  error  was 
committed  on  the  trial.  It  is  beyond  dispute  that  the  telegraphic  message, 
therein  contained,  emanated  from  the  landlord,  and,  that  being  clear,  the  pre- 
sumption is  that  the  telegraph  company  did  its  duty  properly,  in  the  usual  way, 
and  that  the  original  corresponded  with  the  copy  sent  to  the  tenant's  repre- 
sentative; and  hence,  under  Steam-Ship  Co.  v.  Otis,  100  K.  Y.  453, 454,  3X. 
E.  Rep.  485,  such  copy  was  prima  facie  admissible  without  production  of  the 
original.  On  its  face  this  telegram,  as  delivered,  showed  it  was  in  response  to 
tlie  letter  of  April  22, 1887,  to  the  landlord  (A.  S.  Thorp)  from  Mr.  Harris,  who 
acted  as  the  tenant's  attorney,  asking  the  terms  for  said  tenant's  continuance 
in  possession  after  May  1, 1887;  and  said  telegram  was  the  notification  above 
referred  to,  and  it  informed  such  tenant  that  the  landlord  would  not  relet  for 
a  Hliort  period,  (less  than  a  year,)  and  that  the  price  of  the  premises  would  be 
^2,400  a  year.  The  propositions  of  said  telegram  were  reiterated,  and  again 
insisted  on,  in  the  landlord's  letter  of  May  6, 1887,  which  is  fair  confirmatory 
evidence  that  said  telegram  came  and  emanated  from  the  landlord.  In  coq- 
nection  with  the  tenant's  said  letter  of  April  22, 1887,  said  telegram,  plainly 
transmitted  in  response  thereto,  was  proper  to  go  to  the  jury.  CurUwis  v. 
Corfldd,  1  Q.  B.  814;  Hicks  v.  Duke  of  Beaufort,  4  Bing.  N.  C.  229.  Not- 
withstanding all  this,  the  defendant  continued  on  in  possession  to  hold  the 
premises  for  many  months  after  May  1,  1887.  He  thereby  became  liable,  as 
above  stated,  at  the  higher  rent.  The  holding  over  concludes  the  tenant,  as 
he  thereby  deprives  the  landlord  of  opportunity  to  let  to  other  tenants.  Smith 
V.  Allt,  4  Abb.  N.  C.  214. 

The  character  or  record  of  the  action  by  McDermott  against  Harris  was  not 
legal  evidence  herein  as  a  binding  election  or  as  res  odjudicata,  being  between 
other  pai-ties,  in  which  matter  this  defendant  was  not  concerned;  nor  did  it 
otherwise  affect  the  present  parties  with  respect  to  this  controversy.  The  tes- 
timony therein  had  no  bearing  relative  to  the  issues  herein,  which  are  based 


Digitized  by  VjOOQIC 


City  Ct.  N.  Y.]  WALP  v.  botix  786 

on  the  defendant's  aforesaid  retention  of  the  premieee  in  question.  The  same 
or  similar  reasoning  applies  to  the  ^dispossess  precept**  offered  herein,  upon 
which  the  proceeding  was  not  conducted  to  any  adjudication.  See  People  y. 
Bennett,  14  Hun,  68. 

The  exceptions  taken  by  the  defendant  (appellant)  are  all  without  force,  and 
the  verdict  is  right.  The  judgment  and  order  appealed  from  should  therefore 
be  affirmed,  with  costs. 

Browne  and  Eurlich,  JJ.,  concur. . 


Walp  et  al.  v.  fiOTi>. 

{City  Court  of  New  York,  General  Term.    November  28, 1888.) 

Costs— Mutual  Accounts— Jukisdiction  of  Jubticb— Amount  of  Rscoyert. 

Code  Civil  Proc.  N.  Y.  %  2868,  subd.  4,  provides  that  a  jnstioe  cannot  take  cogni- 
sance of  an  action  where,  in  a  matter  ox  acoountw  the  sum  total  of  the  accounts  of 
both  parties,  proved  to  the  satisfaction  of  the  iustioe,  exceeds  1400;  and  section 
3228  provides  that  a  plaintiff  recovering  judgment  in  such  an  action  may  recover 
costs,  regardless  of  the  amount  of  his  recovery,  while  in  other  actions  for  the  re- 
covery of  money  he  Is  not  entitled  to  costs  unless  he  recovers  the  sum  of  $50  or 
more.  Plaintiffs  sued  defendant,  who  had  sold  goods  for  them,  and  collected 
$1,448.46  on  account  of  the  proceeds  of  such  sales,  for  an  aUeged  balance  of  $878.61. 
Defendant  pleaded  that  his  commissions  on  tiie  vales  amounted  to  $1,848.82,  and  also 
pleaded  counter-claims  to  the  amount  of  $107.80.  Plaintiffs  obtained  a  verdict  in 
the  city  court  for  $47.46.  Held,  that  they  were  not  entitled  to  costs,  the  account 
being  within  tbe  jurisdiction  of  a  justioe. 

Appeal  from  special  term. 

Action  by  Aaron  B.  Walp  and  others  against  Robert  J.  Boyd.  Plaintiffs 
recovered  judgment  for  $47.46,  and  costs.  Defendant  appeals  from  the  order 
affirming  the  taxation  of  plaintiffs'  bill  of  costs.  Code  Civil  Proc.  N.  Y  6 
2863,  subd.  4,  provides  that  a  justice  of  the  peace  cannot  take  cognizance  of 
a  civil  action,  where,  in  a  matter  of  account,  tbe  sum  total  of  the  accounts  of 
both  parties,  proved  to  the  satisfaction  of  the  justice,  exceeds  8400;  and  sec- 
tion 3228  provides  that  the  plaintiff  is  entitled  to  costs  upon  judgment  in  his 
favor  in  either  of  the  following  actions:  (1)  An  action  to  recover  real  prop- 
erty; (2)  an  action  to  recover  a  chattel;  (8)  an  action  specified  in  subdivision 
1,  3,  4,  or  5^  of  section  2863;  (4)  an  action  other  than  one  of  those  specified, 
in  which  the  complaint  demands  judgment  for  a  sum  of  money.  But  the 
plaintiff  is  not  entitled  to  costs,  under  this  subdivision,  unless  he  recovers 
the  sum  of  $50  or  more. 

Argued  before  MgAdam,  C.  J.,  and  Browne  and  Ehrlioh,  J  J. 

A.  B*  CarringtoUf  for  appellant.    Cantor  <§  Seldner,  for  respondents. 

Feb  Gtjriam.  The  plaintiffs  complained  that  the  defendant,  as  their  agent, 
sold  their  goods,  and  collected  for  them  on  account  thereof  tlie  sum  of  $1,448.45, 
and  that,  after  deducting  all  proper  credits,  there  remained  due  and  owing  to 
the  plaintiffs  $373.61,  for  which  they  demanded  judgment.  In  striking  this 
balance,  the  plaintiffs  were  in  duty  bound  to  give  the  defendant  credit  for  all 
his  commissions,  for  the  amount  of  the  collections  less  commissions  consti- 
tuted their  sole  demand.  The  defendant,  in  defense,  contended  t^at  the  com- 
mission account  should  be  credited  with  $1,348.32.  He  did  not  claim  that 
the  plaintiffiB  owed  him  this  amount,  nor  did  he  demand  an  affirmative  judg- 
ment against  them  therefor.  All  he  claimed  was  that  the  commission  side  of 
the  plaintiffs*  account  should  be  credited  with  what  he  claimed  to  be  the  true 
amount  of  commissions;  and  in  doing  this  he  simply  demanded  that  the  plain- 
tiffs should  strike  the  true  balance,  instead  of  that  which  they  claimed.  If 
tbe  claims  are  to  be  called  cross-demands,  they  certainly  originated  in  the 
same  transaction,  and  the  balance  due  constituted  the  only  debt  between  the 
parties.    So  construed,  the  action  is  brought  within  tbe  jurisdiction  of  a  jus- 
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tioe's  coutt.  This  is  clearly  proved  by  the  figures.  The  defendant  pleaded 
two  independent  counter-claims, — one  for  1^7.80,  and  the  other  for  S50. 
These  aggregated  8107.80.  The  plaintiffs'  verdict  was  for  847.46.  Total 
amount  involved  in  the  litigation,  $155.26.  Take  it  in  the  only  other  possible 
fOrm»  and  we  figure  up  as  follows:  True  balance  due  plaintiifs,  8155.26; 
deduct  the  two  independent  counter-claims,  8107.80;  amount  of  the  plain- 
tiffs' verdict,  847.46.  Even  aggregating  the  8155.26  and  the  8107.80,  makes 
but  8263.06;  so  that  **the  sum  total  of  the  accounts  of  both  parties  did  not 
exceed,  but  was  less  than,  8400.*'  Code,  §  2863,  subd.  4.  Galling  the  cor- 
rect credit  claimed  for  commissions  '*an  offset  or  counter-claim"  does  not  alter 
its  character.  The  complaint,  answer,  and  reply  all  show  that  it  was  a  mere 
claim  that  tlie  proper  credit  be  given,  and  the  answer  concludes  with  a  prayer 
for  an  affirmative  judgment  of  but  884.44.  It  is  clear,  therefore,  that,  the 
plaintiffs*  recovery  being  for  less  than  850.  the  defendant  became  entitled  to 
taxable  costs.  LablacTie  v.  Kilpatrick  and  Hayes  v.  O^Reilly^  8  Civ.  Proc.  R. 
340,  347;  and  see  Brady  v.  Smithy  1  City  Ct.  R.  175;  Gregory  v.  MeArdle,  I 
How.  Pr.  (N.  S.)  187.  It  follows  that  the  order  appealed  from  must  be  re- 
versed, with  costs,  and  the  clerk  directed  to  tax  costs  in  favor  of  the  defeoil- 
ant. 


Muiii^BB  V.  Ryan. 
ICity  Court  of  New  T(yrk,  Oeneral  Term,    November  80, 1888.) 

1.  Trover  aitd  Conversion—What  Constitutes  Conversion— Dblivbrt  to  Wboxo 

Person. 

The  delivery,  by  mistake,  to  the  wrong  person,  of  a  watch  left  to  be  repaired,  is 
a  oouversion  renaering  the  Watch-maker  liable  for  the  value  of  the  watch. 

2.  Same— Vebbiot— Value  of  Goods  Converted— Expert  Testimont. 

The  watch  had  cost  176, 11  years  hef  ore.  One  expert  testified  that  plaintiff  oasht 
to  have  |50  to  make  good  his  loss,  and  another  testified  on  cross-examination  that 
the  watch  had  deteriorated  160  in  value  since  plabitifl  bought  it.  Its  cost,  age,  con- 
dition, and  the  character  of  its  use  were  in  evidence.  Hsld,  that  a  verdict  for  t5S 
was  authorized. 

Appeal  from  trial  term. 

The  plaintiff,  Louis  Muller,  on  August  12, 1887,  left  a  gold  watch  with  the 
defendant,  Michael  Ryan,  a  watch-maker,  for  repairs.  About  the  20th  of  Uiat 
month  he  called  for  it,  and  the  watch  could  not  be  found.  On  the  27th,  the 
plaintiff  again  called,  and  the  defendant  told  him  the  watch  had,  by  mistake, 
been  given  to  some  other  person.  The  plaintiff  thereupon  brought  this  action 
in  trover  to  recover  the  value  of  the  lost  watch.  The  jury  awarded  the  plain- 
tiif  $55,  and  the  defendant  appealed. 

Argued  before  McAdam,  C.  J.,  and  Browkb  and  Ehrugh,  JJ. 

Thos.  O'CcUlaghan,  Jr.,  for  appellant.    /.  G.  Flammer,  for  respondent. 

MgAdam,  C.  J.  The  delivery  of  the  watch  to  the  wrong  person  constituted 
a  conversion  of  it,  and  made  the  defendant  liable  to  the  plaintiff  for  the  value. 
£dw.  Bailm.  §§  72,  99,  162.  Upon  the  question  of  value,  the  expert  Welsh 
testified  that  he  would  duplicate  the  watch  for  860,  and  that  the  plaintiff 
ought  to  get  $50  to  make  his  loss  good.  The  expert  Benedict  testified  that  he 
sold  the  watch  to  John  Muller,  October  9,  1876,  for  $76;  and,  upon  cross- 
examination,  testified  that  the  watch,  at  the  time  of  the  loss,  was  worth  $26, 
having  depreciated  in  value  $50  since  the  time  of  the  purchase.  Expert  evi* 
dence«s,  at  most,  the  mere  opinion  of  witnesses  versed  in  the  technics  of  a 
particular  art,  science,  or  mechanism.  It  is  admitted  because  knowledge  on 
the  subject  is  not  common  to  all,  but  comes  from  the  personal  observation 
and  experience  of  those,  only,  who  have  given  the  particular  subject  special 
attention.  The  value  of  the  different  opinions,  and  the  weight  to  be  attached 
to  each,  is  for  ttie  jury»  {Ccu/e  v.  Fexew,  10  N.  Y.  St.  Bep.  811;)  yet  the  value 
of  an  article  or  a  service,  if  in  dispute,  is  not  to  be  determined  exclusive)/ 
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upon  the  expert  evidence;  for  the  jury  are  still  called  upon  to  exercise  their 
own  judgtuent  in  respect  thereto,  upon  all  the  facts  in  the  case,  considered  in 
the  light  of  their  own  expnience.  Reeves  v.  Hyde,  14  N.  Y.  St.  Rep.  689. 
The  jury  heard  the  expert  evidence,  weighed  it,  and,  in  the  exercise  of  their 
best  judgment  and  experience,  fixed  the  value  of  the  lost  watch  at  855.  They 
had  before  them  the  fact  that  the  watch  originally  cost  $76,  with  proof  of  its 
age  and  condition ;  likewise  the  chai*acter  of  its  use  from  the  time  of  purchase, 
and,  from  these  circumstances,  aided  by  the  expert  evidence  and  their  own 
experience,  they  arrived  at  a  conclusion  as  to  value  that  the  evidence  in  its 
entirety  authorized.  We  cannot  say  that  it  was  either  arbitrary,  unjust,  or 
at  variance  with  truth.  The  fact  that  the  plaintiff's  experts  differed  as  to 
value  makes  no  difference  in  the  result.  It  is  but  natural  for  men  to  differ 
in  opinion,  and  it  is  not  unusual  for  experts  to  disagree.  Indeed,  as  a  rule, 
they  do.  We  have  failed  to  discovei  any  substantial  reason  for  impugning 
the  verdict,  and  the  judgment  entered  upon  it  must  be  atfirmed,  with  costs. 

Browne  and  Ehruch,  JJ.,  concur 


Stark  t?.  McClosky. 

(City  Court  of  New  York,  General  Term,    November  80, 1888.) 

Sale— Action  for  Price— Evidence— Purchase  from  Agent. 

In  an  action  for  the  price  of  gooda,  for  which  defendant  contends  that  he  has  paid, 
it  is  error  to  exclude  defendant's  evidence  to  show  that  at  the  time  of  the  sale  plain- 
tiff was  the  manager  of  a  company,  and  that  the  transaction  was  with  the  company. 

On  exceptions  from  trial  term. 

Action  by  J.  Emery  Stark  against  Charles  McClosky  for  the  price  of  goods 
sold  and  delivered.  After  verd  ict  for  plaintiff,  defendant  moves  for  a  new  trial 
on  exceptions  which  were  ordered  to  be  heai*d  in  the  first  instance  at  the  gen* 
eral  term. 

Argued  before  McAdam,  C.  J.,  and  Browne  and  Ehrlioh,  JJ. 

R,  B,  Channing,  for  appellant.    /  8,  Merwin,  for  respondent. 

Browne,  J.  The  action  is  for  a  balance  claimed  to  be  due  for  goods  sold 
and  delivered.  The  answer  put  in  issue  every  allegation  of  the  complaint. 
An  issue  in  the  case  was  whether  the  contract  of  sale  was  in  fact  made  with 
plaintiff  in  his  individual  capacity  or  as  the  representative  of  the  Central 
Moulding  &  Lumber  Company.  The  defendant  requested  to  be  permitted  to 
give  testimony  showing  that  the  plaintiff  was  tlie  manager  of  the  company  at 
the  time  of  the  transaction  referred  to  in  tlie  complaint,  and  that  the  transao- 
tion  was  in  fact  one  wiih  the  company ;  and  that,  if  there  was  any  liability  on 
the  part  of  the  defendant,  (which  is  denied,  the  defendant  claiming  payment,) 
it  was  to  the  company.  The  justice  declined  to  receive  the  evidence.  The 
defendant  thereupon  excepted. 

.  The  ruling  was  error.  The  exception  will  be  sustained;  the  verdict  in 
favor  of  the  plaintiff  will  be  set  aside;  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

McAdam,  C.  J.,  and  Ehrlich,  J.,  concur. 


Donaldson  v.  Keidlinoer. 
(CUy  Court  of  New  Yorky  General  Term,    November  80, 1888.) 

1.  Landlord  and  Tenant—Rent— A^ion  aoainst  Surety. 

The  fact  that  the  landlord  has  not  tried  to  collect  from  the  tenant  the  rent  due  Ib 
not  a  defensO'ln  an  action  against  the  surety  of  the  tenant. 
v.2N.Y.s.no.20— 47 
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8.  Same—CJonsidsration  of  Leasb— Guarantt. 

In  the  absence  of  anything  to  the  contrary,  it  will  be  presumed  that  the  landlord 
agreed  to  let  the  premises  in  consideration  of  the  promise  of  the  tenant^ s  surety, 
and  it  is  immaterial  that  the  instrument  by  which  the  surety  la  bound  is  dated  two 
days  before  the  lease. 

Appeal  from  tnal  term. 

Action  by  Helen  S.  Donaldson  against  William  Neidlinger  for  the  recovery 
of  one  month's  rent,  guaranlipd  by  defendant.  Plaintiff  appeals  from  judg- 
ment entered  upon  dismissal  of  the  complaint  on  the  trial. 

Argued  before  MoAdam,  C.  J.,  and  Browne  and  Ehrlioh,  JJ. 

Barlow  d*  Carman,  for  appellant.    Rollin  Tracey,  for  respondent. 

Browne,  J  Action  to  recover  one  month's  rent  against  surety  upon  a 
lease.  It  was  admitted  upon  the  trial  that  the  tenant  was  in  occupation  of 
the  premises  in  February,  1887,  the  month  for  which  rent  is  claimed;  that 
the  rent  was  not  paid  by  the  tenant,  and  was  demanded  from  the  defendant 
before  action  brought.  He  refused  to  pay.  The  guaranty  bears  date  two 
days  prior  to  the  date  of  the  lease,  and  expresses  to  be  in  consideration  of  the 
letting  described  in  the  lease.  When  the  plaintiff  rested  the  defendant  moved 
to  dismiss  the  complaint  upon  two  grounds:  (1)  That  there  was  no  endeavor 
on  the  part  of  the  plaintiff  to  collect  the  rent  from  the  tenant;  (2)  that  the 
guaranty  created  no  liability  against  him,  because  the  guaranty  was  executed 
two  days  before  the  lease.  The  learned  justice  grant^  the  motion  upon  the 
ground  that  the  surety  cannot  be  made  liable  until  default  be  made. 

The  grounds  stated  by  the  judge  involve  both  propositions  of  the  defend- 
ant's counsel,  neither  of  which  are  tenable.  Where  nothing  to  the  contrary 
is  shown,  it  is  presumed  that  the  landlord  agreed  to  let  the  premises  in  con- 
sideration of  the  promise  of  the  surety.  The  date  of  the  instrument  is  not 
material  if  the  lease  was  granted  upon  the  faith  and  credit  of  the  guaranty. 
There  was  nothing  to  the  contrary  shown  in  this  case.  See  Speyers  v.  Lam- 
bert, 1  Sweeny,  335 ;  Oottaberger  v.  Radway,  2  Hilt.  342.  A  d^ault  in  pay- 
ment occurred  when  the  day  passed  upon  which  the  rent  should  have  been 
paid,  in  accordance  with  the  terms  of  the  lease,  and  the  tenant  failed  to  pay. 
it  was  the  tenant's  duty  to  seek  the  landlord,  and  pay  the  rent.  Mavn  v. 
Bckford,  15  Wend.  501.  A  right  of  action  accrued  immediately  in  favor  of 
the  landlord  against  the  surety.  Neither  proof  of  demand  nor  notice  of  the 
tenant's  default  to  the  surety  was  necessary  to  maintain  it.  Cordier  v. 
Thofnpson,  8  Daly.  172.  To  dismiss  the  complaint  was  error.  The  judgment 
will  be  reversed,  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Mo  Adam,  C.  J.,  and  Ehrligh,  J.,  concur. 


Allen  v,  Dry-Dock,  E.  B.  &  B.  R.  Co. 
(City  Court  of  New  York,  General  Term.    December  4,  X888.) 

1.  Carriers  of  Passengbrs— In/ubibs  to  Passbnoers— Defbctivb  Strbbt  Cab. 

Where  a  street  car  driver  closes  the  door  to  keep  out  a  drunken  man,  who,  in  his 
efforts  to  open  it,  breaks  the  glass  so  that  it  is  ready  to  fall,  and,  knowing  that  in- 
jury is  done,  neglects  to  examine  its  extent,  and  to  warn  a  passenger  who  attempts 
to  enter,  the  company  is  liable  for  Injuries  caused  by  the  failing  of  the  glass. 

2.  Same — Condition  of  Car— Evidence. 

Evidence  as  to  the  absence  of  a  conductor,  and  existence  of  steps  in  front,  the 
broken  door  being  in  the  rear,  is  descriptive  of  the  situation  under  which  the  car 
was  run,  and  properly  admitted. 

8.  Same— Defective  Car— Rules  of  Compant^ 

Testimony  of  the  driver  that  the  rules  oFthe  company  required  him  not  to  take 
any  passengers  when  the  car  became  damaged  en  nmte  shows  the  rule  of  law  on 
that  subject  irrespective  of  any  rule  of  the  company,  and  is  properly  admitted. 
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4.  Horse  and  Strfet  Railroads— Neoligb^^ce—Absencb  op  Conductor. 

The  fact  that  there  was  no  conductor  on  the  car  is  not  necessarllv  evidence  of 
neifligenoe  on  the  part  of  the  company;  and  an  instruction  that'  the  jury  may  con- 
sider it,  is  not  error,  no  instruction  that  it  did  not  constitute  evidence  of  negligence 
being  requested. 
U.  Same— Injury  to  Car  en  Route. 

Where  the  car  was  in  good  order  at  the  beginning  of  its  trip,  and  had  been  dam- 
aged when  plaintiff  attempted  to  enter,  the  company  is  not  excused  from  omission 
to  furnish  a  road-worthy  vehicle;  the  rule  that  the  company  is  not  liable  for  de- 
fects occurring  on  the  journey  having  reference  to  the  journey  of  the  passenger. 
fL  "Witness — Credibility— Impeachment. 

The  driver,  having  been  called  to  contradict  the  testimony  of  plaintiff,  mar  be 
asked  whether  he  had  not  been  discharged  by  a  previous  employer  for  embezzling 
money,  as  tending  to  show  bad  moral  character,  and  break  down  his  oredibility. 

Appeal  from  trial  term ;  Browne,  Justice. 

On  Janaary  14,  1887,  one  of  the  horse  cars  (commonly  called  a  "bob-tail") 
of  the  defendant,  the  I>ry-Dock,  East  Broadway  &  Battery  Railroad  Company, 
started  on  its  trip  up  town.  It  was  road-worthy  and  in  good  condition  when 
it  started.  At  the  junction  of  Chatham  and  Pearl  streets,  a  drunken  man  at- 
tempted to  get  in  the  car  at  the  usual  place  of  entrance,  which  is  the  rear  end. 
The  driver  determined  to  keep  him  out,  and  therefore  kept  the  door  closed  by 
some  contrivance  connected  with  the  brake  of  the  car,  which  is  in  front  where 
the  driver  stands.  The  drunken  man  pulled  at  the  door  until  he  tired  In  his 
efforts  to  open  it,  and,  after  abandoning  the  attempt,  left  the  car  at  Catharine 
street.  When  the  car  reached  Pike  street,  a  lady  attempted  to  get  in  at  the 
rear  end  of  the  car,  but  could  not  open  the  door,  which  had  by  the  vigorous 
jerking  become  displaced  from  the  track  on  which  it  moved.  The  lady,  at 
the  request  of  the  driver,  then  got  in  by  the  front-  door  of  the  car.  At  the 
comer  of  Columbia  and  Grand  streets  the  plaintiff,  Stewart  C.  Alien,  boarded 
the  car  at  the  appropriate  entrance, — the  rear  end, — took  hold  of  the  handle 
of  the  door,  and  in  his  effort  to  open  it  pieces  of  glass  in  a  cracked  window 
of  the  car  door  fell  down  upon  his  left  thumb,  causing  it  to  bleed,  and  mak- 
ing it  necessary  to  employ  medical  aid.  The  physician  who  attended  the 
plaintiff  testified  that  the  injury  consisted  of  a  sharp,  penetrating  wound  on 
the  thumb,  going  through  the  skin  and  all  tlie  tissues  until  it  reached  the 
bone.  The  witness  thought  it  severed  a  tendon  ift  that  point,  and  that  the 
plaintiff  would  never  have  the  use  ^of  the  thumb  again.  The  evidence  does 
not  cleaiiy  show  how  the  window  pane  became  cracked ;  and  the  only  way  of 
accounting  for  the  fact  is  that  the  drunken  man,  in  his  mad  effort  to  open  the 
door,  fractured  the  glass,  so  that  when  the  plaintiff  attempted  to  open  the 
door  the  broken  glass  fell  upon  his  thumb,  and  inflicted  the  injury  of  which 
he  complains.  The  driver  testified  that  he  knew  the  door  was  out  of  order 
when  the  plaintiff  attempted  to  enter  the  car,  and  that  he  in  consequence 
told  the  plaintiff  not  to  attempt  to  open  the  rear  door,  as  it  was  out  of  order, 
and  could  not  be  opened  further  than  it  was.  The  plaintiff  denied  that  the 
driver  made  any  such  statement,  or  gave  any  such  Intimation.  The  jury  be- 
lieved the  plaintiff,  and,  having  found  in  his  favor,  we  accept  his  version  of 
the  affair  as  true.  The  jury  at  the  trial  had  before  Mr.  Justice  Brownb 
awarded  the  plaintiff  $700  damages,  and  from  the  judgment  entered  on  this 
verdict  the  defendant  appeals. 

Argued  before  Mo  Ad  am,  O.  J.,  and  Ehrlicii,  J. 

Robinson,  Scribnei'  dh  Bright,  for  appellant.  A.  J.  Dittenhoefer,  for  re- 
spondent. 

McAdam,  C.  J.,  {a/fer  stating  the  facts  as  above,)  A  common  carrier  of 
passengers  is  not  responsible  for  injuries  suffered  by  th«^ra  from  any  cause 
other  than  the  negligence  of  persons  employed  by  it,  (2  Shear.  &  R.  Xeg.  4th 
Ed.  ^  494;)  the  rule  that  such  carriers  are  bound  to  provide  safe  vehicles,  and 
are  liable  for  tlie  consequence  of  defects  irrespective  of  the  question  of  negli- 
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gence,  {Alden  v.  Railroad  Co.,  26  N.  T.  102;  Hegeman  v.  Railroad  Corp.,  13 
N.  Y.  9,)  having  been  modified  bj  subsoqaent cases,  (Carroll  y.  Railroad  Co,^ 
58  N.  Y.  138 ;  McPaddm  v.  Railroad  Co.,  44  N.  Y.  478.)  wherein  the  doctrine 
laid  down  in  Christie  v.  Qriggs,  2  Gamp.  79,  that  a  carrier  of  passengers  is 
not  an  insurer  of  their  safety,  was  reaffirmed.  The  plaintiff's  action  is 
therefore  founded  on  the  defendant's  negligence,  and,  unless  that  feature  of 
the  case  has  been  established,  the  action  must  fail. 

A  carrier  of  passengers  is  not  required  to  be  gifted  with  prescience,  nor  is 
it  bound  to  know,  or  chargeable  for  not  knowing,  things  which  ordinary  skill 
and  foresight  would  not  have  revealed ;  and  there  was  no  negligence  established 
in  this  case,  unless  the  act  of  the  driver  in  receiving  the  plaintiff  upon  the  de- 
fendant's car,  in  its  disabled  condition,  imputes  negligence  to  it.  The  car  was 
road- worthy  and  free  from  all  defects  at  the  time  it  commenced  the  journey 
on  the  trip  in  question;  and  this  is  enough,  ordinarily,  to  exempt  the  carrier 
from  responsibility.  Bums  v.  Railroad  Co.,  13  Jr.  Com.  Law,  543.  But 
the  rule,  to  be  reasonable,  must  have  reference  to  the  journey  of  the  passen- 
ger, as  well  as  the  trip  of  the  car.  The  plaintiff's  journey  commenced  at  tlie 
corner  of  Columbia  and  Grand  streets,  and  he  was  injured  at  the  beginning 
of  it  by  reason  of  the  disabled  condition  of  the  car  at  that  time.  True,  the 
executive  officers  of  the  defendant  did  not  know  of  the  injury;  nor  had  its  car 
inspectors  any  opportunity  to  learn  of  it,  for  their  examinations  are  made 
only  after  the  cars  reach  the  depot.  The  driver  of  the  car,  however,  knew  that 
it  was  disabled;  for  he  at  once  attributed  the  injury  to  the  drunken  man  who 
boarded  the  car,  and  he  cautioned  the  lady  who  attempted  to  enter  the  car  at 
Pike  street  about  the  injury.  The  fact  that  he  did  not  know  that  the  window 
pane  had  been  fractured,  and  was  in  danger  of  falling  out  upon  any  one  at- 
tempting to  open  the  door,  is  owing  to  his  indifference  as  to  the  extent  of  the 
injury  done;  for,  if  he  had  gone  to  the  rear  of  the  car,  a  casual  look  would  at 
once  have  apprised  him  of  the  true  situation,  and  the  dangers  incident  to  it. 
The  driver  was  negligent  in  not  making  the  examination  suggested,  and  is 
chargeable  with  knowledge  of  all  that  the  required  examination  would  have 
revealed.  There  being  no  conductor  on  the  car,  the  driver  had  exclusive 
charge  of  it.  He  represented  the  company  as  to  any  matter  connected  with 
its  management  and  control,  (WofHl,  Ky.  Law,  449-452,  1202;)  and  knowl- 
edge chargeable  to  him  is,  under  such  circumstances,  imputable  to  it.  In  the 
nature  of  things,  corporations  must  act  solely  through  agents;  and  that  their 
powers  and  duties  may  differ  in  degree  should  make  no  difference  in  so  far  as 
duties  and  liabilities  to  passengers  are  concerned.  The  driver,  during  the 
tript  was  the  sole  agent  and  representative  of  the  corporation;  and  its  au- 
thority, within  the  scope  of  his  duties,  was  for  the  time  being,  vested  in  him. 
The  driver  might  and  should  have  discovered  the  fractured  glass,  and  either 
warned  the  plaintiff  against  it,  or  have  refused  to  receive  him  as  a  passenger 
upon  the  car,  on  account  of  its  dangerous  condition .  He  did  neither  accord- 
ing to  the  finding  of  the  jury.  The  pUintiff  having  been  injured  without  any 
apparent  fault  of  his,  the  law  raises  a  j^nma/ocM  presumption  of  nogiigenoe 
against  the  defendant.  Christie  v.  Qriggs,  2  Camp.  79;  Datoaon  v.  RaUvxiy 
Co,,  5  Law  T.  (N.  S.)  682.  The  defendant  undertook  to  rebut  this  legal  pie- 
sumption,  but  the  evidence  by  which  it  sought  to  do  it  proves  that  its  driver 
was  negligent  in  respect  to  acts  for  which  it  is  answerable  to  the  injured 
party.  The  jury  found  th^t  the  injuries  complained  of  were  the  result  of 
negligence  on  the  part  of  the  defendant,  and  that  the  plaintiff  was  free  from 
fault.  The  evidence  justified  this  finding,  and,  as  the  damages  are  not  ex- 
cessive, we  find  no  reason  for  disturbing  the  verdict  on  the  facts.  The  excep- 
tions will  be  considered  in  order. 

"F'lxst,  ''Question,  Was  there  a  conductor  on  the  car?"  This  question  was 
proper,  as  the  answer  called  for  merely  described  the  situation  under  which 
the  car  was  run.    Burgess  v.  Railroad  Co.^  20  Wkly.  Dig.  249;  Hoaghkirk 
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V.  President,  92  K.  T.  219,  227;  Sawyer  v.  City  of  Amsterdam,  20  Abb.  N. 
C  227,  229.  The  teBtimony  proved  a  fact  not  irrelevant.  It  was  descriptive 
only.  It  did  not  prove  negligence,  however,  and  the  defendant  might  have 
asked  the  trial  judge  to  so  charge;  but  no  such  request  was  made.  It  certainly 
proved  that  the  driver  was  the  sole  representative  of  the  defendant  in  charge 
of  the  car. 

Second.  "^t*c*«cm.  Were  there  any  steps  in  front?**  This  question,  like  the 
last,  was  descriptive  merely,  and  was  for  a  similar  reason  admissible. 

Third.  ** Question,  [to  defendant's  driver  on  cross-examination.]  Is  it  not 
a  fact  that  you  left  Ridleys'  with  money  belonging  to  them?  Anstner,  Yes, 
sir,  I  did.  Q.  Moneys  that  you  had  collected  for  them?  A.  Yes,  sir."  The 
defendant  claims  that  a  witness  can  be  impeached  in  only  three  ways:  (1) 
By  disapproving  the  facts  stated  by  him;  (2)  by  general  evidence  affecting  his 
craiit;  (3)  by  proving  that  the  witness  has  made  statements  out  of  court  con- 
trary to  what  he  has  testified  at  the  tnal, — citing  1  Greenl.  Ev.  g§  461,  ^^2. 
We  think  the  evidence  was  properly  received.  It  did  not  ask  as  to  an  accusa- 
.tion,  but  a  fact.  Tlie  distinction  is  obvious.  Thus,  while  you  cannot  ask  a 
witness  whether  he  has  been  arrested,  (  Wright  v.  People,  1  N.  Y.  Crim.  R. 
462,)  or  Indicted,  (Ryan  v.  People,  79  N.  Y.  599,)  or  expdled  from  the  fire 
department,  (Nolan  v.  Railroad  Co,,  87  N.*Y.  68,)  you  can  ask  him  whether 
he  WHS  not  guilty  of  a  particular  offense ;  for,  as  the  court  of  appeals  said  in  Peo^ 
pie  V.  Irving,  95  N.  Y.  544:  "Mere  charges  or  accusations,  or  even  indict- 
ments, may  not  so  be  inquired  into,  since  they  are  consistent  with  innocence, 
and  may  exist  without  moral  delinquency;  but,  wliere  the  witness  is  called 
upon  to  confess  or  deny  his  guilt  of  a  crime,  his  answer,  if  in  the  affirmative, 
tends  to  impair  the  credit  of  the  witness  by  its  tendency  to  establish  a  bad  moral 
character*  The  party  putting  such  a  collateral  question  is  concluded  by  the 
answer  of  the  witness,  and,  if  he  denies  the  offense,  cannot  be  contradicted  by 
other  evidence."  Conley  v.  Meeker,  85  N.  Y.  618.  The  witness  (the  defend- 
ant's driver^  testified  that  he  had  been  discharged  from  Bidleys',  and  that  he 
had  left  witn  moneys  which  he  had  collected  for  them.  He  had  been  In  their 
employ  as  a  driver.  The  unexplained  failure  to  pay  over  these  moneys  consti- 
tuted embezzlement,  under  the  statute,  (3  Rev.  St.  6th  £d.  p.  952,  §  73,)  and  is 
made  larceny  by  thePenal  CJode,  g  528.  Thedriver  had  been  called  by  thedefend- 
ant  to  contradict  the  plaintiff,  and  did  contradict  him  as  to  certain  material  mat- 
ters; and  it  was  competent  for  the  plaintiff  to  break  down  his  credibility  by  proof 
from  his  own  lips  that  he  had  been  guilty  of  acts  tending  to  prove  his  bad 
moral  character.  In  People  v.  Casey,  72  K.  Y.  398,  the  prisoner,  on  his  trial 
for  murder,  was  called  as  a  witness  on  his  own  behalf,  and  on  crosa-examina- 
tion  was  asked  as  to  other  acts  of  wrong-doing  committed  by  him.  In  sus- 
taining the  trial  judge,  the  court  of  appeals  said:  "When  a  prisoner  offera 
himself  as  a  witness  on  his  own  behalf,  he  is  subject  to  the  same  rules  of 
cross-examination  as  any  other  witness.  He  may  be  asked  questions  disclos- 
ing his  past  life  and  conduct,  and  thus  impair  his  credibility.  Such  questions 
may  tend  to  show  that  he  has  before  been  guilty  of  the  same  crime  as  that 
for  which  he  is  put  on  trial;  but  they  are  not  on  that  account  incompetent. 
*  *  *  The  extent  to  which  such  an  examination  may  go  to  test  the  wit- 
ness* credibility  is  largely  in  the  discretion  of  the  court. "  We  think  the  right 
vtras  not  abused  in  the  present  instance. 

Fourth.  ''Question,  [to  defendant's  driver.]  Was  it  not  one  of  your  duties 
as  the  driver  of  this  Co.,  under  the  rules  of  the  Co.,  not  to  take  any  passen- 
gers on  board  a  car  if  it  is  damaged  or  injured  en  routeV*  The  witness  an- 
swered: "If  it  was  broken  m  any  way  so  as  to  hurt  any  one,  then  we  were 
supposed  not  to  take  any  passengers.''  This  question,  particularly  in  view  of 
the  answer  made,  is  unobjectionable,  for  the  witness  merely  stated  the  correct 
rule  of  law  on  the  subject,  irrespective  of  any  rules  of  the  company.  No 
written  or  printed  rules  were  referred  to  or  attempted  to  be  proved. 
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The  other  exceptions  taken  relate  to  the  charge  of  the  learned  trial  judge. 
The  defendant's  counsel  requested  the  trial  judge  to  charge  that,  *'if  the  car 
was  in  good  order  at  the  beginning  of  the  trip,  then  the  defendant  was  not 
guilty  of  any  negligence  or  omission  to  provide  a  road-worthy  vehicle."  The 
trial  judge  properly  refused  to  charge  in  these  words.  The  request,  as  ap- 
plied to  the  peculiar  circumstances  of  this  case,  is,  for  reasons  before  discussed 
and  which  need  not  be  repeated,  inapplicable  to  this  case.  The  defendant's 
counsel  excepted  to  the  remark  of  the  trial  judge  (1)  that  the  jury  might  take 
into  consideration  the  absence  of  a  conductor  on  the  cai*;  (2)  and  that,  if  the 
driver  received  passengers  after  notice  of  the  defect  in  the  door  of  the  car, 
the  company  would  be  chargeable  with  notice,  and  that  there  would  be  negli- 
gence on  tlie  part  of  the  company  after  that.  The  reference  by  the  trial 
judge  to  the  absence  of  a  conductor  was  casual  and  descriptive  only,  and  did 
not  carry  with  it  the  idea  that  the  absence  of  a  conductor  was  to  be  regarded 
by  the  Jury  as  negligence  per  se,  or  as  any  evidence  proving  negligence.  If 
the  defendant  had  desired  a  clearer  ruling  on  tills  subject  it  might  have  re- 
quested the  judge  to  charge  that  the  absence  of  a  conductor  was  not  evidence 
of  negligence,  and,  if  the  trial  judge  had  refused  the  request,  the  error  might 
have  been  fatal  to  the  plaintiff's  case,  (Lamline  v.  Railroad  Co,,  6  N.  Y.  St. 
Rep.  248;  Railroad  Co.  v.  City  of  Brooklyn t  37  Ilun,  413;)  but  no  such  re- 
quest was  made,  and  no  such  error  committed.  As  to  the  second  branch  uf 
the  exception  under  consideration,  the  trial  judge  said:  **The  driver  is  in 
charge  of  the  car  in  question,  and,  if  he  observes  any  defect  in  the  car  which 
renders  it  dangerous  for  persons  to  occupy  it,  the  company  is  chargeable  with 
notice  if  he  permits  passengers  to  enter  and  ride  upon  it  after  he  has  knowl- 
edge of  such  defect.'*  If  we  are  right  in  the  conclusion  we  have  arrived  at 
in  respect  to  the  driver's  powers  and  duties  under  the  circumstances,  (a  subject 
before  discussed,)  this  instruction  was  correct.  To  hold  the  converse  of  the 
proposition  to  be  true,  would  be  to  decide  that  a  driver,  intrusted  with  the 
sole  charge  and  control  of  a  car  disabled  on  the  trip  to  such  an  extent  as  to 
endanger  passengers,  might  neveitheless,  with  full  knowledge  of  the  danger* 
accept  them  on  the  car  without  imposing  any  responsibility  whatever  upon 
the  company  for  the  consequences.  We  cannot  subscribe  to  so  broad  and  dan- 
gerous a  doctrine.  Upon  the  entire  case,  we  think  the  judgment  should  be 
affirmed,  with  costs. 

Ehrlicii,  J.,  concurs. 


Root  et  al.  v.  Zaller  et  al. 

(City  Co^irt  of  New  Torky  Trial  Term.    December  10, 1888.) 

Fraud— ExECUTio>r  or  Papers  without  Reading— False  Represbntatioks. 

Where  defendantSf  who  could  read  and  write,  signed,  without  reading,  an  order 
for  twelve  insertions  of  an  advertisement,  on  the  representation  of  plainttffs^  agent 
that  it  was  for  three  insertions,  plaintiffs  may  recover  for  the  twelve  insertions,  in 
the  absence  of  evidence  that  defendants  were  prevented  by  fraud  from  reading  the 
order.* 

On  motion  for  new  trial. 

Action  by  Charles  T.  Root  and  others  against  Louis  Zaller  and  others  for 
the  price  of  certain  advertisements  inserted  under  the  following  order  signed 

*  One  capable  of  reading  and  understanding  an  instrument  whicti  he  signs  is  bound 
in  law  to  know  the  contents  thereof,  unless  prevented  by  some  fraudulent  device,  such 
as  the  fraudulent  substitution  of  one  instrument  for  another.  Taylor  v.  Fleckenstein^ 
80  Fed.  Kep.  9^,  and  note;  Loan  Ass'n  v.  Esche,  (Cal.)  17  Pac.  Rep.  675;  Campbell  v.  Lar- 
more,  (Ala.)  4  South.  Rep.  593.  But  in  an  action  on  a  note  against  one  who  was  unable  to 
read,  the  fact  that  the  note  was  misread  to  defendant  is  a  good  defense  to  the  action, 
defendant  having  exercised  reasonable  care.  Bowers  v.  Thomas,  (Wis.)  2Si  N.  W.  Rep* 
710.  So  held  that  the  fact  that  a  person  signs  a  note  which  has  been  read  to  him,  with- 
out reading  it  himself,  if  able,  is  no  excuse  for  the  fraud  practiced  by  the  person  who 
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by  defendants :  *'  Insert  an  advertisement  in  the  American  Exporter,  to  occupy 
the  space  of  one-twelfth  page,  for  twelve  times;  for  which  we  will  pay  you 
sixty-seven  50-100  dollars.  We  do  not  hold  you  responsible  for  any  statement 
or  conditions  not  expressed  in  this  order."  Defendants,  who  were  iutelligent 
business  men,  able  to  read  and  write,  signed  the  order  at  the  solicitation  of 
plaintiffs'  agent.  They  allege  that  the  agent  represented  to  them  that  the 
order  was  for  only  three  insertions,  the  price  of  which  would  be  $16.87. 
Freeman  <fe  Oreen,  for  plaintiffs.    James  R,  Angel,  for  defendants. 

McAdam,  C.  J.  The  plaintiffs  claim  that,  as  the  defendants  were  able  to 
read  the  contract  for  themselves  before  they  signed  it,  they  are  bound  by  its 
provisions;  in  other  words,  having  the  means  of  knowledge  at  hand,  the  de- 
fendants were  bound  to  avail  themselves  of  such  means,  and  cannot  now  com- 
plain of  fraud,  when  the  exercise  of  ordinary  vigilance  and  caution  would 
have  rendered  that  impossible.  This  is  a  correct  statement  of  the  criminal 
law,  (Barb.  Crim.  Law,  186.  137;  People  v.  Williams,  4  Hill,  12;)  its  object 
being  to  protect  that  portion  of  the  public  who,  from  want  of  intelligence, 
cannot  protect  themselves,  {People  \.  Stetson,  4  Barb.  154.)  It  is  also  the 
rule  applicable  to  civil  actions.  2  Kent,  Comm.  484,  485;  1  Story,  Eq.  Jur.  § 
200a;  2  Starkie,  £v.  374.  If  a  person  cannot  read  a  contract  submitted  to  him 
for  signature,  and  the  contents  are  misrepresented  to  him,  and  he  is  free  from 
negligence,  he  may  avoid  the  contract  for  the  fraud.  Whitney  v.  Snyder,  2 
Lans.  477;  Newton  v.  Insurance  Co.,  2  Wkly.  Dig.  599;  Edick  v.  Dake,  14 
Hun,  481;  Bank  v.  Deal,  22  N.  W.  Rep.  53;  Bowers  v.  Thomas,  Id.  710;  Bige- 
low,  Fraud,  155.  But.  with  respect  to  a  person  capable  of  reading  and  under- 
standing an  instrument  which  he  signs,  he  is  bound  to  know  the  contents, 
thereof,  unless  prevented  by  some  fraudulent  device,  such  as  the  fraudulent 
substitution  of  one  instrument  for  another.  Hazard  v.  Qriswold,  21  Fed.  Rep.. 
1 78 ;  Taylor  v.  Fleckenstein,  30  Fed .  Rep.  99.  There  was  no  substitution  of  pa- 
pers in  this  case,  and  no  fraud,  except  the  misrepresentation  of  the  canvasser. 
In  Seeright  v.  Fletcher^  6  Blackf.  381^  there  was  a  similar  misrepresentation 
as  to  the  contents  of  the  paper,  and  the  court  said:  ''It  does  not  appear  that 
the  defendant  was  deceived  by  the  representations  made  to  him,  and,  if  he  was, 
it  is  manifest  that  it  was  the  consequence  of  his  own  folly.  ♦  *  ♦  The 
defendant  signed  the  bond  without  reading  it  himself  or  hearing  it  read,  and, 
with  all  the  means  of  knowing  the  truth  in  his  power,  reposed  a  blind  confix 
dence  in  representations  not  calculated  to  deceive  a  man  of  ordinary  prudence 
and  circumspection.  In  such  a  a  case  the  law  affords  no  relief."  In  Hawk- 
ins v.  Hawkins,  50  Cal.  558,  substantially  the  same  proposition  was  held,  in 
these  words :  "  If  a  person  enters  into  a  contract  with  another,  between  whom 
and  himself  no  relation  of  especial  trust  or  confidence  exists,  and  it  is  reduced 
to  writing  by  such  other  person,  and  a  means  of  the  knowledge  of  the  terms 
of  the  writing  is  equally  open  to  both,  and  he  signs  it  without  reading  or 
having  it  read  by  some  one  for  him,  he  cannot  avoid  a  liability  created  by  the 
writing,  even  if  its  terms  differ  from  the  contract  as  agreed  on  verbally."  To 
the  same  effect,  see  Insurance  Co,  v.  Hodgkins,  66  Me.  109;  Keller  v.  Orr,  7 
N.  E.  Rep.  195;  Bank  y.SUffes,  6  N.  W.  Rep.  267;  McCormack  v.  Molburg, 
43  Iowa,  561;  Qulliher  y.  Railroad  Co.,  13  N.  W.  Rep.  432;  Wallace  v.  Hail- 

reads  It,  but  omits  purposely  a  material  portion  thereof.  Brooks  v.  Matthews,  (Ga.)  8 
8.  E.  Rep.  627.  See,  also,  Warden  v.  Reser,  (Kan.)  16  Pac.  Rep.  60.  In  an  action  on  a 
written  contract,  which  was  read  to  defendant  by  plaintiffs'  agent,  and  which  the  for- 
mer disputes  on  the  ground  of  fraud,  where  he  testifies  that  he  had  no  spectacles,  and 
could  not  read  without  them  unless  the  writing  was  plain,  his  negligence  in  failing  to 
read  the  contract  before  signing  it  is  a  question  for  the  jury.  Chatham  v.  Jones,  (Tex.) 
7  S.  W.  Rep.  600.  And  one  who  contracts  with  an  insurance  agent  for  a  certain  amount 
of  insurance,  leaving  the  agent  to  select  the  companies  and  write  the  policies,  has  a 
right  to  rely  on  the  agent  in  writing  the  policies,  without  reading  them.  Barnes  v. 
Insurance  Co.,  (Iowa,)  39  N.  W.  Rep.  123. 
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road  Co.,  25  N.  W,  Rep.  772;  and  JfcKinney  v.  Hennck,  23  N.  W.  Rep.  767. 
Where  a  shipper  accepted  a  bill  of  lading  or  receipt  from  a  carrier,  the  court  of 
appeals,  in  Insurance  Co,  v.  Railroad  Co,,  72  X.  Y.  90,  held  that  the  shipper 
was  bound  to  examine  it,  and  ascertain  its  contents,  and  that  lie  cannot  set 
up  ignorance  thereof,  and  resort  to  the  prior  parol  negotiations  to  vary  them. 
The  fact  of  not  reading  the  document  cannot  be  interposed  to  prevent  the 
legal  effect  of  the  transaction.  Hill  v.  Railroad  Co,,  73  N.  Y.  353.  And  so 
all  through  the  books  will  be  found  decisions  holding  that  the  party  asking 
the  aid  of  the  law  must  have  made  reasonable  use  of  his  faculties  to  prevent 
loss  or  Injury,  for  he  will  not  be  assisted  from  the  consequences  of  his  own 
folly. 

The  defendants  are  intelligent  business  men,  able  to  read  and  write,  and 
fully  comprehend  the  meaning,  force,  and  effect  of  ttie  language  used  in  the 
contract  sued  upon,  which  is  legibly  written,  without  obscure  or  technical 
expressions,  and  capable  of  being  read  through  in  a  space  of  time  to  be  meas- 
ured  by  seconds.  The  defendants  have  had  the  full  benefit  of  the  contract, 
and  they  cannot  avoid  its  obligations  by  proof  of  their  failure  to  read  the  pa- 
per they  signed,  or  of  reliance  on  what  the  canvasser  told  them,  when  they 
were  as  competent  as  he  to  read  the  document,  and  determine  for  themselves 
its  plain  import  and  meaning.  It  certainly  would  not  be  complimentary  to 
hold  that  a  merchant  does  not  possess  sufficient  intelligence  to  protect  himself 
against  the  arts  and  wiles  of  the  ordinary  book  canvasser  without  appealing 
to  the  courts  for  aid.  No  such  incapacity  is  imputable  to  the  defendants. 
For  the  reasons  stated  there  was  no  defense  to  the  action,  and  the  motion  for 
the  direction  of  a  verdict  in  favor  of  the  plaintiffs  ought  to  have  been  granted. 
The  verdict  will  therefore  be  set  aside,  and  a  new  tri^  granted,  without  costs. 


In  re  Crumb's  Will. 
(Surrogate'^ 8  Court,  Madison  County.    September  25, 1888,) 

1.  Wills— Probate— Citation  to  Nrwlt -Discovered  Heir. 

In  the  absence  of  statutory  provisioD  the  surrogate  on  a  petition  by  the  proponent 
of  a  will  theretofore  admitted  to  probate,  alleging  the  existence  of  a  newIy-dlBooy- 
ered  heir,  may  issue  a  citation  to  such  heir  to  show  cause  why  he  should  not  be 
bound  by  the  probate  proceedings  the  same  as  if  he  had  been  a  party  thereto. 

S.  Same— Validity— Failure  to  Read  before  Sioxing — ^Evidence. 

The  will  of  a  testator  in  good  health  and  of  reasonable  intelligence  and  business 
capacity,  need  not  be  read  to  or  b^  him,  where  he  is  infonned,  before  signing,  that 
it  has  been  drawn  according  to  his  directions,  and  the  testunony  of  the  draughts- 
man, and  the  mermoranda  of  its  contents  made  by  him  when  directed  by  the  testa- 
tor to  prepare  it,  show  that  it  was  so  drawn. 

On  citation  to  Sidney  Crumb,  a  newly-discovered  heir  and  next  of  kin  of 
Joseph  H.  Crumb,  deceased,  to  show  cause  why  the  proceedings  theretofore 
had  in  which  the  decedent's  will  was  admitted  to  probate  should  not  have  the 
same  effect  as  if  the  said  Sidney  Crumb,  tiad  been  originally  summoned  therein. 

Wallace  E,  Burdick,  (0.  W,  Kellogg,  of  counsel,)  for  proponent.  Mason 
d:  CxLshman^  for  contestant. 

Kennedy,  S.  The  testator,  Joseph  H.  Crumb,  died  in  the  town  of  Deruyter, 
Madison  county,  N.  Y.,  the  21st  day  of  May,  1887.  He  left  a  will,  executed  by 
him  the  6th  day  of  May,  1884,  in  and  by  which  lie  gave  all  his  property, 
amounting  to  ;^75,000,to  his  wife,  and  appointed  lier  the  sole  executrix  of  his 
will.  He  left  no  children  surviving  him,  and,  at  the  time  the  executrix  filed 
her  petition  for  probate  of  the  will,  it  was  supposed  by  her  that  he  left  no  heir 
at  law  or  next  of  kin,  except  J.  Hamilton  Crumb,  a  half-brother,  residing  in 
the  state  of  Ohio.  The  will  was  admitted  to  probate  the  18th  of  July,  1887. 
6ome  months  after  the  probate  of  the  will  she  learned  of  the  existence  of  ono 
Sidney  Crumb,  a  son  of  a  deceased  half-brother,  who  should  have  been  cited 
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to  attend  the  probate  of  the  will.  For  the  purpose  of  curing  any  defect  there 
might  have  been  in  the  proceeding  to  prove  the  will  by  reason  of  the  omission 
to  serve  a  citation- upon  Sidney  Crurob,  the  executrix'filed  a  petition  in  this 
court  on  the  2l8t  of  February,  1888,  setting  forth  the  proceedings  that  had 
been  had  in  surrogate's  court  to  prove  her  husband's  will,  and  alleging  the 
existence  of  this  newly-discovered  heir  at  law  and  next  of  kin,  whereupon  a 
citation  was  issued  to  said  Sidney  Crumb,  returnable  April  7,  1888,  to  attend 
the  probate  of  the  will  of  said  testator,  and  to  sliow  cause,  if  any  he  had,  why 
the  evidence  taken,  and  the  proceedings  theretofore  had  to  prove  the  will, 
should  not  stand,  and  why  the  decree  admitting  said  will  to  probate,  and  adjudg- 
ing the  same  to  be  a  valid  will  to  pass  real  and  peraonal  estate,  should  not  be 
enstained,  and  why  he  should  not  be  bound  thereby  with  the  same  force  and 
'  effect  as  if  he  had  been  previously  cited  to  attend  the  original  probate  thereof. 

The  Code  has  made  no  provision  for  such  a  contingency  as  above  referred 
to,  and  no  precedent  could  be  fouml  to  aid  the  court  in  determining  what  thQ 
practice  should  be  under  such  circumstances  in  the  surrog-ate  court,  but  we 
think  there  can  be  doubt  of  the  correctness  of  the  practice  in  this  case,  for  the 
following  reason,  the  surrogate  has  general  jurisdiction  to  take  proof  of  wills, 
and  to  admit  them  to  probate.  This  must  be  done  in  the  manner  pointed  out 
by  statute,  provided  tlie  legislature  has  prescribed  a  certain  mode  of  proced- 
ure; but,  when  it  has  failed  to  designate  the  manner  in  which  the  court  may 
proceed  to  obtain  jurisdiction  of  a  person  necessary  to  the  probate  of  a  will, 
the  court,  among  its  undefined  and  incidental  powers,  has  the  legal  right  to 
udopt  such  a  mode  of  practice  as  will  best  accomplish  such  a  result,  and  fully 
protect  the  legal  rights  of  all  persons  interested  in  the  proceedings.  In  Camp- 
bell V.  Logan,  2  Bradf.  Surr.  90,  the  court  makes  use  of  an  expression  which 
clearly  states  the  ground  that  justices  the  actionof  the  surrogate  in  this  mat- 
ter, and  is  as  follows:  "The  power  to  take  the  proof  of  wills  being  given 
generally,  the  mode  of  its  exercise  in  a  case  not  provided  for  by  statute  must 
be  regulated  by  the  court  in  the  exercise  of  a  sound  discretion,  according  to 
the  peculiar  circumsUinces  of  each  particular  case."  By  service  of  a  citation 
upon  Sidney  Crumb  in  the  manner  and  form  adopted  in  this  case,  he  was  fully 
apprised  of  his  relations  to  this  proceeding;  and  upon  the  return  thereof  he 
appeared  by  his  attorneys,  and  filed  his  objections  to  the  probate  of  the  will, 
and  thereupon  a  trial  was  had  the  same  in  all  respects  as  If  he  had  been 
cited  in  the  original  proceeding  to  prove  the  will.  Possibly  some  othor  mode 
of  practice  may  have  been  as  well,  or  better,  but  by  pursuing  the  course  we 
have  stated  the  former  decree  of  the  court  admitting  the  will  to  probate  re- 
mained undisturbed  and  unrevoked,  and  all  acts  of  the  executrix  remained  in 
full  force  and  effect,  while  every  legal  right  of  the  contestant  was  preserved 
to  him. 

Having  stated  the  manner  in  which  the  contestant  was  made  a  party  to 
these  proceedings,  it  is  now  our  duty  to  determine  the  questions  at  issue.  We 
shall  hold  that  the  will  in  question  was  duly  and  legally  executed,  that  at  the 
time  of  its  execution  Joseph  H.  Crumb  was  not  under  the  undue  influence  or 
restraint  of  his  wife,  or  any  other  person,  and  that  he  was  of  sound,  disposing 
mind  and  memory,  and  competent  to  make  his  last  will  and  testament.  These 
findings  cover  all  the  objections  of  the  contestant,  and  we  might  refrain  from 
the  disscussion  of  any  question  arising  from  the  facts  proven  in  this  case, 
and  upon  which  the  contestant  relies  to  reject  the  will;  but  we  think  it  due 
to  the  respective  counsel  that  we  should  state  some  of  the  reasons  which  lead 
us  to  the  conclusion  that  the  will  must  be  admitted  to  probate.  In  so  doing, 
however,  we  shall  confine  the  discussion  to  this  single  proposition,  to- wit:  Is 
Jt  necessary  to  the  valid  execution  of  a  will  that  it  should  be  read  by  or  to  the 
testator  before  its  execution  by  him?  Tlie  testator,  at  the  time  of  his  death, 
Mas  60  yeiirs  of  age.  He  had  been  an  active  and  successful  business  man  in 
the  town  of  Deruyter;  a  man  who  stood  high  in  the  estimation  of  his  ac* 
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quaintances,  and  who  had  for  many  years  been  one  of  the  prominent  and  in- 
lluentiHl  men  of  his  town ;  a  man  well  informed,  of  excellent  judgment;  a  man 
trained  in  the  methods  of  business,  accustomed  to  execute  papers  involving 
large  transactions ;  whose  opinion  in  regard  to  business  affairs  was  frequently 
sought  and  respected  by  his  neighbors;  a  man  whose  integrity  was  unques- 
tioned, and  whose  convictions  were  of  a  positive  and  decided  character.  At 
the  time  of  making  his  will  he  had  accumulated,  by  his  own  industry  and  en- 
ergy, a  property  amounting  to $75,000,  and  at  the  time  of  making  his  will,  as 
well  as  up  to  the  day  of  his  death,  was  active  in  the  conduct  of  his  varied  busi- 
ness affairs.  His  three  children  died  in  their  infancy,  many  years  ago;  so 
that  his  only  heirs  at  law  and  next  of  kin  were  J.  Hamilton  Crumb,  a  half- 
brother,  and  an  unknown  nephew,  Sidney  Crumb,  both  in  Ohio. 

The  will  in  question  was  drawn  by  L.  B.  Kern,  Esq.,  of  Deruyter,  a  gen- 
tleman who  for  20  years  or  more  had  been  Mr.  Cruinb*3  attorney,  his  intimate 
personal  friend,  and  confidential  adviser,  and  was  witnessed  by  Mr.  Kern  and 
his  wife.  The  circumstances  preliminary  to  and  attending  its  execution,  as 
testified  to  by  Mr.  Kern,  are  as  follows:  "April  29,  1884,  Mr.  Crumb  called 
at  the  office  of  Mr.  Kern,  and  said  to  him  he  supposed  he  ought  to  make  a 
will ;  that  at  the  present  price  of  real  estate  he  was  worth  $75,000;  and  that 
he  desired  to  give  all  his  property  to  his  wife,  except  four  or  five  thousand  dol- 
lars, which  he  wished  to  give  in  small  legacies  to  different  persons;  that  he 
was  not  indebted  to  his  relations,  as  they  had  never  done  anything  for  him, 
and  he  ilid  not  propose  to  give  them  much."  Mr.  Kern  testifies  that  he  made 
a  written  memorandum  of  Mr.  Crumb*s  suggestions  as  to  his  will,  and  that 
he  drew  one  during  that  day  as  requested  by  him;  that  in  the  evening  the 
testator  called  at  his  office,  and  said  that  he  had  talked  with  his  wife  about 
the  matter,  and  she  was  opposed  to  his  making  such  a  will,  and  the  will  was 
not  executed.  May  2,  1884,  he  again  called,  and  requesteil  Mr.  Kern  to  draw 
another  will,  leaving  out  some  of  the  legacies  named  in  the  former  unexecuted 
will,  and  said  he  would  talk  with  his  wife  about  it,  and  see  if  she  would  not 
be  satisfied  with  it.  On  tlie  6th  of  May,  1884,  Mr.  Crumb  again  called  upon 
Mr.  Kern,  and  said  his  wife  would  not  consent  to  his  executing  this  will, 
and  that  he  and  his  wife  had  agreed  upon  the  following  arrangement  for  the 
disposition  of  each  other's  property,  to-wit:  that  he  was  to  will  all  his  prop- 
erty to  her,  and  she  to  will  all  her  property  to  him,  and  each  were  to  leave  a 
written  memorandum  of  gifts,  which  the  survivor  was  to  distribute  in  pur- 
suance of  Mr.  Crumb's  directions.  He  drew  two  wills,  one  for  Mr.  Crumb 
and  one  for  his  wife,  each  bequeathing  to  the  other  all  the  property  he  or  she 
possessed;  and  at  the  testator^s  request  he  and  his  wife  went  to  Mr.  Crumb'a 
house  that  evening  to  attend  to  the  execution  of  the  two  wills.  After  Mr.  Kern 
went  into  the  house,  Mr.  Crumb  said  he  had  desired  to  give  Emma  Crumb  a 
little  remembrance,  and  to  give  a  half-sister  something,  to  which  Mrs.  Crumb 
said  that  his  relatives  had  never  done  anything  for  him,  and  had  never  treated 
him  decently,  and  he  was  under  no  obligations  to  give  them  anytliing,  and 
so  far  as  the  other  pei-sons  were  concerned,  she  would  carry  out  his  wishes  if 
she  lived  the  longest;  whereupon  Mr.  Crumb  said,  "I  have  had  Mr.  Kern 
draw  the  wills  as  we  agreed,  embodying  this  arrangement.*'  At  this  point 
of  time  Mr.  Kern  said  to  Mr.  Crumb  that  he  had  drawn  the  wills  in  pursu- 
ance of  what  he  had  told  him,  and  that  they  were  ready  for  execution,  where- 
upon Mr.  Crumb  signed  the  will,  declaring  it  to  be  his  last  will  and  testa- 
ment, and  requesting  Mr.  and  Mrs.  Kern  to  sign  the  same  as  witnesses,  which 
they  immediately  did,  in  his  presence;  that  the  said  will  was  not  read  by  Mr. 
Crumb  before  its  execution,  nor  was  it  read  to  him  by  any  one,  nor  had  he 
seen  it  before  this  time;  that  from  the  time  the  will  was  drawn  Mr.  Kern  had 
the  sole  custody  of  it,  and  he  hi\d  not  disclosed  its  contents  to  any  one;  that 
immediately  after  the  will  was  executed  Mr.  Kern  and  Mr.  Crumb  left  the 
house  together,  and  went  down  town,  leaving  the  will  upon  the  table;  Mrs. 
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Crumb's  will  being  also  executed  at  the  same  time,  and  left  in  the  same  place. 
Mr.  Kern  testifies  that  Mr.  Crumb  gave  him  directions  from  which  he  drew 
the  will;  that  he  drew  it  precisely  according  to  the  instructions  given  him,, 
exactly  as  he  was  directed  to  draw  it;  that  Mr.  Crumb  was  not  in  any  way 
deceived  as  to  what  the  contents  of  the  will  were,  as  he  drew  it  just  as  he 
asked  him  to;  that  he  made  the  written  memorandum  from  which  the  will 
was  drawn  while  Mr.  Crumb  was  at  his  office,  and  which  is  as  follows:  "J. 
H.  Crumb's  will,  May  6,  1884,  and  Sarah  M.  Crumb's  will.  Crumb  gives  all 
his  property  of  every  kind  to  his  wife;  she  to  be  executrix,  with  power  to  sell 
and  convey,  etc.  Sarah  M.  Crumb  gives  all  her  property  to  J.  H.  Crumb; 
he  to  be  executor,  with  power  to  sell,  etc.;  Kern  and  wife  to  be  witnesses;'' 
that  he  made  this  memorandum  at  his  direction,  as  he  directed  him  to,  and 
in  his  presence,  and  from  it  he  drew  the  two  wills,  incorporating  in  each  of 
them  the  provisions  of  the  memorandum;  that  he  did  not  read  the  will  to  Mr. 
Crumb,  because  he  knew  what  it  was,  or  knew  what  the  will  would  be  from 
the  memorandum  he  gave  him.  The  following  questions  and  answers  ap- 
pear in  the  evidence  of  Mr.  Kern :  "  Question.  At  the  time  you  supervised  the 
execution  of  this  will,  did  you  intend  to  comply  with  all  the  requirements  of 
the  statutes  and  the  law,  making  it  a  valid  will  ?  Aiiawer.  I  did ;  and  I  should 
have  read  it  over  to  him  if  it  had  not  been  for  the  conversation  between  Mr. 
and  Mrs.  Crumb,  because  I  supposed  he  understood  it.  Q,  You  have  not  any 
doubt  about  the  fact  that  Mr.  Crumb  at  the  time  of  this  execution  did  under- 
stand the  contents,  have  you?  A,  I  don't  think  he  could  have  known  except 
by  taking  my  word.  It  was  not  read  to  him.  Q,  You  haven't  any  doubt 
about  the  fact  that  Mr.  Crumbat  the  time  of  its  execution  did  understand  the 
contents,  have  you?  A.  I  have  not,  if  he  believed  me.  Q.  Why  should  you 
believe  that  he  understood  its  contents  if  he  didn't  read  it,  or  hear  it  read? 
A,  Because  he  left  the  memorandum  with  me  to  draw  two  wills,  and  he  had 
every  reason  to  believe  that  I  would  draw  it  according  to  his  memorandum. 
Q*  Did  you  tell  him  that  you  had  so  prepared  it?  A,  I  told  him  that  I  had 
prepared  the  two  wills  according  to  the  talk  we  had  at  my  office.  Q.  And 
according  to  his  direction  ?  A.  Yes,  sir.  Q.  And  was  that  before  the  exe- 
cution of  the  will?  A,  It  was  before  the  execution  of  the  will."  Mrs.  Kern 
agrees  with  her  husband  as  to  what  occurred  at  Mr.  Crumb's  house  at  the 
time  of  the  execution  of  the  wills.  Upon  the  other  hand,  Mrs.  Crumb  testi- 
fies that  both  wills,  instead  of  being  drawn  by  Mr.  Kern  at  his  office,  were 
drawn  by  him  at  the  house,  at  the  time  they  were  executed ;  that  Mr.  Crumb's 
will  was  read  over  to  him,  and  was  also  read  by  him,  before  it  was  executed. 
Without  making  any  findings  of  fact  at  this  time  as  to  whether  the  will  in 
question  was  drawn  and  executed  as  Mrs.  Crumb  says  it  was,  or  as  Mr.  Kern 
swears  it  was,  we  come  to  the  legal  proposition  suggested  by  the  evidence  of 
Mr.  Kern,  and  hold  that  it  is  not  necessary  to  the  valid  execution  of  a  will 
that  it  should  lie  read  by  the  testator  or  to  him,  provided  it  was  drawn  ac- 
cording to  his  directions,  and  he  was  informed  before  he  signed  it  that  it  had 
been  so  drawn.  The  law  in  relation  to  the  execution  of  wills  is  as  follows: 
** Every  last  will  and  testament  of  real  and  personal  property,  or  both,  shall 
be  executed  and  attested  in  the  following  manner:  (1)  It  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will.  (2)  Such  subscription  shall  be  mado 
by  the  testator  in  the  presence  of  each  of  the  attesting  witnesses,  or  shall  bo 
acknowledged  by  him,  to  have  been  so  made  to  each  of  the  attesting  witnesses. 
(3)  The  testator,  at  tlie  time  of  making  such  subscription,  or  at  the  time  of 
acknowledging  the  same,  shall  declare  the  instrument  so  subscribed  to  be  his 
last  will  and  testament.  (4)  There  shall  be  at  least  two  attesting  witnesses* 
each  of  whom  shall  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 
request  of  the  testator."  It  will  be  observed  from  above  that  every  provision 
of  the  statute  was  complied  with  by  Mr.  Crumb,  so  that  in  this  respect  there 
is  no  defect  of  execution.    It  is  claimed,  however,  by  the  contestant  that  over 
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and  beyond  those  statutory  requirements  there  are  certain  conditions  and  pre- 
cautions which  must  exist  and  be  complied  with,  and  among  them  that  the 
will  must  be  read  by  or  to  the  testator  before  its  execution.  We  concede  that 
this  ought  to  be  done  in  every  case,  but  so  long  as  the  statute  does  not  require 
it  to  be  done,  we  suppose  courts  are  powerless  to  compel  the  performance  of  a 
duty  so  just  and  reasonable,  so  necessary,  indeed,  for  the  protection  of  the 
testator  and  his  legatees  or  hpirs.  In  the  White  Case,  15  N.  Y.  St.  Rep.  753, 
we  said:  "  We  thlnlc  it  is  the  duty  of  witnesses  to  wills  to  know  by  inquiry 
of  the  testator  or  otherwise  whether  or  not  he  has  personal  knowledge  of  the 
contents  of  the  paper  he  is  about  to  sign  as  his  last  will  and  testament.  Un- 
Jess  this  is  done  tliere  might  not  be  any  evidence  that  the  will  had  ever  been 
read  to  or  by  him;  no  evidence  that  he  ever  had  knowledge  of  its  contents; 
and  thus  opportunity  would  be  afforded  to  take  advantage  of  his  confidence 
or  his  carelessness  to  impose  a  will  upon  him  not  in  accordance  with  his  di- 
rections or  intentions.  Especially  would  this  be  so  in  case  of  the  aged,  sick, 
or  infirm,  who  might  be  powerless  to  protect  themselves  from  being  sur- 
rounded by  those  who  would  not  hesitate  to  benefit  themselves  by  fraud,  co- 
ercion, or  undue  influence,  and  possibly  crime."  The  present  case  illustrates 
the  propriety  of  the  above  suggestions,  for  if  the  attesting  witnesses  had 
known  that  the  will  was  read  to  or  by  the  testator,  the  Crumb  estate  would 
jiot  have  been  compelled  to  litigate  the  question  as  to  the  legal  execution  of 
the  will,  and  would  thus  have  been  spared  the  expense  it  has  incurred.  Sub- 
scribing witnesses  to  wills  ought  to  be  able  to  satisfy  the  court  that  the  testa- 
tor has  personal  knowledge  of  the  contents  of  the  paper  he  signs  and  declares 
to  be  his  last  will;  ought  to  know  that  it  has  been  read  to  or  by  him,  either 
from  hearing  it  read,  or  from  the  declarations  of  the  testator  that  he  knows 
the  contents  of  his  will.  But  we  recognize  the  fact  that  a  testator  may,  with- 
out reading  his  will  or  hearing  it  read,  have  such  knowledge  of  his  will  as 
will  be  sufficient  to  satisfy  the  court  beyond  any  doubt  that  he  was  familiar 
with  its  contents,  and  there  was  no  mistake,  or  fraud,  or  misunderstanding 
in  its  drafting  or  its  execution.  That  Mr.  Crumb  had  full  knowledge  of  the 
contents  of  his  will  before  he  signed  it  is  freed  from  any  doubt  or  suspicion  by 
the  evidence  of  Mr.  Kern,  who  testifies  that  he  made  a  written  memorandum 
•of  Mr.  Crumb's  instructions  and  directions;  that  he  drew  the  will  in  exact  ac- 
cordance with  these  directions;  and  that  before  the  will  was  executed  he  told 
thejtestator  he  had  drawn  the  will  as  he  had  directed  him  to  draft  It;  and  the 
memorandum  thus  made,  is  produced  and  put  in  evidence,  showing  that  tlie 
will  was  written  as  directed ;  so  there  can  be  no  question  that  he  had  knowledge 
of  the  contents  of  his  will  if  truthful  information  as  to  its  contents  is  such 
knowledge  as  will  satisfy  the  court  upon  the  point,  and  comply  with  the  legal 
requirements  necessary  for  the  due  execution  of  a  will,  if  he  had  read  the 
"Will  himself,  or  had  it  been  read  to  him  by  Mr.  Kern,  he  would  have  known  no 
more  of  its  contents  than  he  knew  when  he  was  told  that  it  had  been  drawn 
as  he  directed.  The  information  conveyed  to  him  a  knowledge  of  all  its  pro- 
visions, because  he  knew  what  he  had  directed  Mr.  Kern  to  insert  in  his  will. 
He  accepted  this  statement  of  Mr.  Kern  as  true,  and  acted  upon  that  belief; 
and  the  evidence  conclusively  shows  he  was  not  deceived  as  to  its  contents. 
The  reading  of  the  will  to  or' by  the  testator,  if  he  has  given  directions  as  to 
its  provisions,  is  simply  a  matter  of  precaution  and  prudence  to  prevent  any 
question  arising  as  to  whether  he  is  fully  and  correctly  apprised  of  its  con- 
tents, and  to  impress  upon  the  memory  of  the  attesting  witnesses  the  fact,  if 
they  or  either  of  them  were  present  when  it  was  read,  that  the  testator  knew 
the  contents  of  his  wiU,  and  gave  a  dehberateand  intelligent  assent  to  its  pro- 
visions. 

All  that  the  law  requires  on  this  point  is  that  it  shall  appear  by  satisf^ictoiy 
evidence  that,  in  some  suitable  and  proper  manner,  the  testator  understood 
the  contents  of  the  instrument  he  was  signing;  and  it  48  only  in  exceptional 
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cases  that  it  must  be  made  to  appear  that  the  will  was  read  to  the  testator, 
and  explained  to  him.  If  a  person  is  in  health,  of  ordinary  intelligence  and 
ability,  able  to  read  and  write,  the  necessity  of  proving  that  the  will  was 
read  to  or  by  him  at  or  before  its  execution  does  not  exist,  because  the  fact 
that  he  executed  it  in  the  manner  required  by  the  statute  creates  the  legal  pre- 
sumption that  he  was  aware  of  its  contents.  If,  however,  he  is  unable  to 
read,  or  his  capacity  to  do  so  is  doubtful,  it  has  been  held  that  it  must  appear 
that  the  will  was  read  to  him,  or  that  it  conforms  strictly  to  his  instructions; 
and  in  such  cases  it  is  the  duty  of  the  witnesses  to  make  inquiry  of  the  illiter* 
ate  testator,  and  ascertain  whether  the  will  is  in  accordance  with  his  wishes. 
In  a  majority  of  cases  men  employ  attorneys  to  draw  their  wills,  because  they 
do  not  feel  competent  to  give  expression  to  their  intentions  in  a  legal  manner, 
or  in  proper  form;  while  others  employ  them  because  they  are  unfamiliar  with 
the  requirements  of  the  statute;  but  in  either  case,  as  in  other  cases  when 
an  agent  is  employed,  the  testator  adopts  the  language  of  those  who  give  ex- 
pression to  his  wishes  and  his  instructions,  and  makes  it  his  own.  When  a 
will  thus  drawn  is  executed  by  him  as  required  by  law,  the  manner  in  which 
its  contents  are  communicated  to  him  before  its  execution  is  immaterial,  pro- 
vided it  is  so  done  that  he  clearly  understands  and  approves  of  all  its  provis- 
ions. If  an  attorney  is  employed  by  a  competent  and  intelligent  testator  to 
draw  bis  will,  and,  when  drawn,  places  it  before  him,  and  says  the  will  is 
drawn  according  to  his  instructions,  and  the  evidence  upon  its  probate  shows 
the  statement  to  be  true,  he  has  such  knowletlgeof  the  instrument  hedeclai*es 
to  be  his  will  as  answers  the  requirements  of  the  law,  and  fulfills  the  exact- 
ing conditions  of  courts,  relating  to  its  execution.  The  law  has  not  speci6ed 
or  limited  the  manner  in  which  knowledge  of  the  contents  of  wills  shall  be 
communicated  to  testators,  and  until  this  is  done  courts  must  accept  such  ev- 
idence as  will  satisfy  them  of  the  fact,  applying  the  same  tests  to  the  credi- 
bility of  witnesses  who  claim  to  impart  the  information  to  testators,  as  exist 
in  any  other  legal  proceeding.  Its  weight,  its  convincing  power,  will  be  for 
the  court  to  determine  after  it  has  learned  all  the  circumstances  under  which 
it  was  imparted,  and  which  surrounded  the  testator  at  the  time  of  the  execu- 
tion of  the  will,  especially  his  physical  and  mental  condition,  his  ability  to 
know  and  clearly  understand  and  appreciate  the  information  as  to  its  contents, 
the  sources  of  his  information,  and  the  character  and  integrity  of  the  witnesses 
who  may  give  their  evidence  in  court.  In  this  case  Mr.  Crumb,  had  knowl- 
edge of  the  contents  of  bis  will,  because  he  had  truthful  information  of  what 
it  contained.  '  He  was  made  aware  that  his  instructions  for  the  disposition  of 
his  property  bad  been  strictly  followed.  He  had  the  intelligence  and  the- 
ability  to  comprehend  and  understand  the  statement  of  Mr.  Kern  that  he  had 
drawn  the  will  as  he  requested,  and  sufficient  contidence  to  be  convinced  of 
the  truth  of  what  was  said  to  him;  and  these  facts  were  equivalent  to  read- 
ing the  will  himself,  or  of  having  it  read  to  him.  By  holding,  as  we  do,  that 
the  will  was  properly  executed  in  this  respect,  we  do  not  intend  to  assert  that 
the  omission  to  have  a  will  read  by  or  to  a  testator  might  not  in  some  cases 
be  sufficient  ground  for  its  rejection;  all  we  maintain. is  that  it  is  not  an  ab- 
solute prerequisite  to  its  valid  execution  in  all  cases.  But,  notwithstanding 
the  conclusion  at  which  we  have  arrived,  we  still  insist  that  it  is  the  duty  of 
testators  to  read  their  wills  or  have  them  read  to  them  by  some  one  in  whom 
they  have  confidence,  in  order  that  the  court  may  have  conclusive  evidence 
that  they  clearly  understand,  sanction,  and  approve  all  their  provisions,  be- 
cause, if  this  is  not  done,  a  court  might  hesitate,  and  possibly  refuse,  some- 
times to  rely  upon  the  evidence  offer^  to  prove  the  fact  that  the  testator  had 
knowledge  of  the  contents  of  his  will,  and  so  reject  its  probate.  The  law  has 
established  certain  safeguards  in  order  to  have  conclusive,  or  at  least  satis- 
factory, evidence  of  the  proper  execution  of  wills;  and  the  more  clearly  they 
arc  observed,  the  less  likely  will  there  be  objections  to  their  probate,  and  the 
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more  surely  and  certainly  will  the  intentions  of  testators  be  carried  into  ef- 
fect. In  Worthington  v.  Klemm,  144  Mass.  167,  10  N.  E.  Rep.  522.  the  evi- 
dence was  that  the  attorney  drafted  the  will  according  to  the  instructions  of 
the  testatrix;  that  he  offered  to  read  it  to  her,  but  she  declined,  saying  he 
could  do  so  at  some  other  time,  and  the  will  was  never  read  to  or  by  her.  The 
court  found  as  facts  in  the  case  that  the  contents  of  the  paper  when  signed  by 
her  were  what  she  intended  they  should  be,  and  what  she  believed  them  to  be, 
and  she  believed  the  instrument  to  be  duty  executed  as  her  will.  The  court 
said:  *'It  is  plain  that  on  such  a  finding  the  will  must  be  allowed,  unless  the 
law  requires  that  a  will  be  read  by  or  to  the  person  executing  it.  Such  is  not 
the  law.  It  is  sufficient  if  the  court  is  SMtisfied,  by  competent  evidence  that 
the  contents  of  the  will  were  known  to  and  approved  by  the  person  execut- 
ing it  at  the  time  it  was  executed  as  a  will. "  Within  the  doctrine  of  this  case, 
which  we  hold  to  be  sound  law,  there  can  be  no  doubt  what  our  decision  must 
be.  The  preservation  of  the  written  memorandum  containing  the  directions 
of  Mr.  Crumb  for  his  will  leaves  no  possible  chance  for  the  existence  of  any 
mistake  as  to  what  the  contents  of  the  will  should  be,  nor  can  there  be  any 
doubt  but  Mr.  Kern,  before  its  execution,  told  the  testator  that  it  contained 
what  he  had  been  instructed  by  him  to  insert  in  his  will.  These  two  facts 
being  undenied  and  established  by  competent  evidence  to  the  satisfaction  of 
the  court,  we  see  no  reason  why  the  will  in  question  was  not  properly  exe- 
cuted, and  a  decree  will  therefore  be  entered  in  accordance  with  this  decision. 


In  re  Keep's  Will. 

(Swrroflfafe**  C<mrty  New  York  County.    Augnst  14, 188S.) 

Wills— Contract  to  Mark— Revocation. 

A  will,  executed  by  a  husband  In  pursuance  of  an  antenuptial  agreement  with 
his  wife  to  make  mutual  wills,  may  be  revoked  by  hbn ;  and  the  remedy  of  the 
widow  is  not  by  petition  to  revoke  the  probate  of  the  subsequent  will,  but  by  a 
proceeding  In  equity  to  enforce  the  compact  as  an  equitable  lien  or  trust. 

Petition  by  the  widow  of  Charles  A.  Keep  to  revoke  the  probate  of  dece- 
dent's will. 
John  Vincent,  for  petitioner. 

Ransom,  S.  The  only  ground  upon  which  the  petitioner  relies  to  mnin- 
tain  her  petition  to  revoke  the  probate  of  the  paper  heretofore  admitted  to 
probate  as  the  will  of  the  decedent  is  the  alleged  existence  of  a  previous  will, 
claimed  to  have  been  made  by  him  simultaneously  with  one  executed  by  peti- 
tioner, in  pursuance  of  an  antenuptial  agreeement  between  them  to  execute 
mutual  wills.  The  existence  of  such  previous  will,  it  is  urged,  made  it,  under 
the  circumstances  irrevocable,  and  disabled  the  testator  from  making  any  sub- 
sequent testamentary  instrument.  In  disposing  of  this  matter  it  is  unneces- 
sary to  inquire  whether  or  not  the  allegations  ot  the  petitioner  respecting  this 
alleged  prior  will,  or  her  relationship  to  the  decedent  at  the  time  of  his  de- 
cease, are  true  or  not.  Assuming  tliem  to  be  as  she  states,  and  that  such  a 
will  as  she  described  was,  under  the  circumstances  alleged  by  her,  executed 
by  the  decedent,  such  will  did  not  thereby  become  as  a  will  irrevocable,  or  pre- 
vent him  from  afterwards  executing  a  testamentary  paper  entirely  variant  from 
or  repugnant  to  it.  B:x  parte  Day^  1  Bradf.  Surr.  476;  Schumaker  v.  Schmidt^ 
(Ala.)  4  Amer.  Rep.  138;  Hopper  v.  Reed,  32  Daily  Register,  No.  99,  Oct 26, 
1887.  Any  interest  that  the  petitioner  might  have  acquired  by  this  instru- 
ment, under  which  she  claims,  is  to  be  regarded,  in  view  of  the  execution  of 
the  subsequent  will,  as  resulting  from  a  compact  or  agreement  between  the 
parties,  and  attaches  to  the  estate  of  the  decedent  as  an  equitable  lien  or  trust 
enforceable  in  a  court  of  equity,  but  is  not  such  an  interest  as  will  enable  her 
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to  maintain  this  proceeding.  Ex  parte  Day,  supra;  Schumaher  v.  Schmidt, 
^ipra ;  Parsell  v.  Stryker,  41  X.  Y .  487 ;  Giles  v.  De  Talleyrand,  1  Bern.  Sur. 
100-102;  Hopper  v.  Keed,  supra.    The  petition  is  dismissed. 


In  re  Bradley's  Estate. 
(Surrogate's  Courts  New  York  County.    July  5, 1888.) 

1.  EZBGUTORS  AND  AdMINISTBATORS— ACCOUNTING — AtTORNEY^S  KEBS. 

An  administrator,  who  pay^  an  attorney  for  his  services  in  an  action  against  the 
estate  more  than  such  services  are  worth,  is  chargeable  with  the  excess. 
"2.  Same — Services  to  Administrator  Individually — ^Report  of  Referee. 

Where  services  are  rendered  to  the  administrator  Individually  and  as  administra- 
tor, and  they  cannot  be  separated  without  difficulty,  the  report  of  the  referee  not 
being  plainly  against  the  weight  of  the  evidence,  or  without  evidence  to  support  it, 
reducing  the  amount  claimed  as  a  credit  therefor,  will  be  confirmed. 
a.  Same — ^Failure  to  Invest  Funds — Interest — Personal  Liability. 

The  administrator  having  withdrawn,  without  legal  ad-vice,  a  sum  of  money  be- 
longing to  the  estate  from  a  trust  company,  for  fear  it  might  be  attached,  and  kept 
it  idle  for  about  a  year,  is  chargeable  with  interest  thereon. 

On  exceptions  to  report  of  referee. 

Estate  of  William  Bradley,  deceased.    The  administrator  excepts. 

Sidney  H,  Stuart,  for  administrator.  Cudlipp  <&  Glover,  for  Mary  E. 
Bradley  et  aL  George  8.  Coleman,  special  guardian,  for  Theresa  Bradley 
^t  al, 

Bansom,  8.  The  report  and  supplemental  report  of  the  referee  in  this 
proceeding,  with  exceptions  to  both,  are  now  presented  for  final  disposition. 
The  only  question  referred  back-  to  the  referee  was  as  to  the  actual  value  of 
the  services  rendered  by  Mr.  Stuart,  the  attorney  for  the  administrator,  in  the 
suit  against  the  city.  When  the  report  of  the  referee  herein  was  first  pre- 
sented, it  was  decided  that  the  sum  of  S206.32,  which  had  been  received  by 
Mr.  Stuart,  attorney  for  the  administrator,  as  and  for  his  taxable  costs  in  the 
suit  against  tlie  city,  should  have  been  charged  by  the  administrator  to  him- 
self in  his  account;  and  of  course  it  follows  that,  as  Mr.  Stuart  received  that 
sum,  and  presumably  was  entitled  to  more,  the  administrator  should  have 
been  credited  therewith.  The  referee  now  holds  that  the  value  of  Mr.  Stu- 
art's services  as  attorney  in  said  suit  against  tlie  city  is  8500,  and  an  examina- 
tion of  the  testimony  seems  to  fully  sustain  the  referee,  and  his  report  is  con- 
firmed in  that  regard.  The  fact  is  that  Mr.  Stuart,  in  addition  to  8206.32, 
was  paid  by  the  administrator  8500,  and  of  this  amount  the  administrator 
must  be  charged  8206.32.  Consideration  of  other  exceptions  to  the  report  of 
the  referee  was  reserved  until  the  coming  in  of  the  supplemental  report,  and 
-are  disposed  of  as  follows:  The  second  exception  is  to  the  second  finding, 
whereby  the  administrator  is  charged  with  interest  at  the  rate  of  2j^  per  cent, 
per  annum,  amounting  to  875.61.  The  testimony  shows  that  he  withdrew 
the  principal  sum  from  the  trust  company,  and  kept  it  idle  for  about  a  year, 
because  he  feared  it  might  be  attached,  and  that  this  was  done  without  legal 
advice.  The  exception  is  overruled.  The  third  exception  is  to  the  third  find- 
ing, whereby  the  amount  of  the  fee  of  8250,  paid  to  M.  J.  Murphy,  is  reduced 
to  850.  The  testimony  offered  on  this  point  is  conflicting  and  voluminous. 
It  appears  that  Mr.  Murphy  was  employed,  and  served  the  administrator,  both 
as  administrator  and  individually,  and  that  there  is  some  difficulty  in  separat- 
ing the  services  performed  for  him  as  administrator  from  those  performed  for 
him  individually.  In  all  cases  the  report  of  the  referee  will  be  confirmed  un- 
less it  be  plainly  against  the  weight  of  evidence,  or  without  any  evidence  to 
support  it.  The  exception  is  overruled.  The  fourth  exception  is  directed  to 
the  fourth  finding,  whereby  the  claim  of  the  administrator  against  the  estate 
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was  held  not  to  have  been  proved.  After  a  careful  reading  of  the  testlmoDj 
and  cases  cited  by  counsel,  I  must  sustain  the  finding.  The  exception  is  over- 
ruled.   The  fifth  exception  is  overruled. 


In  re  Odell's  Estate. 
(Surrogate's  Court,  New  York  Cimnty.    July  28, 1888.) 

1.  Trusts— Powers  op  Trvstebs— Anticipating  Incomb. 

Trustees  paid  certain  sums  to  a  cestui  que  trusty  as  interest  from  the  trust  fund, 
at  a  time  when  there  was  no  income.  Heldj  that  they  had  no  right  to  do  this,  and 
could  notf  when  income  had  accrued,  credit  the  amount  so  paid  as  income  paid,  and 
reimburse  themselves  from  the  income  in  their  hands. 

2.  Trusts— Settlement  op  Accounts— Repair  op  Trust  Property. 

Where  the  referee  allows  trustees  for  expenditures  for  repairs,  without  evidence 
of  the  necessity  for  such  repairs,  the  matters  will  be  referred  back  for  further  in- 
quiry. 

In  the  matter  of  Lawrence  Odell,  deceased.    On  exceptions  to  referee's  re- 
port sur  account  of  trustees. 

Ransom,  S.  The  account  of  the  trustees  was  filed  January  9,  1888,  and» 
objections  thereto  having  been  filed,  an  order  of  reference  was  made.  Certain 
exceptions  were  filed  to  the  referee's  report  on  behalf  of  the  contestant,  and 
two  exceptions  by  tlie  trustees.  I  will  consider  the  exceptions  filed  by  the 
contestant.  The  first  exception  is  to  the  first  finding,  in  so  far  as  it  fails  to 
charge  the  trustees  with  interest  on  the  sum  of  $800,  which  sum  is  charged 
iis  money  in  their  hands  belonging  to  the  trust-estate.  There  was  little  testi* 
mony  taken  relating  to  this  item ;  reference  being  made  to  the  voucher,  which 
shows  that  this  amount  was  paid  to  architects  for  making  drawings  and  cer- 
tain specifications  of  a  house  to  be  built,  etc.  The  contract  with  these  archi- 
tects was  made  by  the  testator,  and  their  charge  became  a  debt  against  the 
estate,  and  payable  by  the  executors,  and  not  by  the  trustees.  As  to  the  ques- 
tion of  interest  on  this  sum,  if  the  trustees  held,  at  the  time  of  the  payment 
of  this  amount,  a  distinct  and  separate  fund,  as  executor  and  executrix,  which 
would  never  become  a  part  of  the  trust  fund,  then  they  should  certainly  be 
charged  with  interest;  but  if  the  funds  they  held  in  the  latter  capacity  have 
become  a  part  of  the  trust  fund,  so  that  they  no  longer  retain  any  fund  as  ex- 
ecutors, then  interest  wil^  not  be  charged.  There  was  no  testimony  taken 
that  throws  any  light  upon  this  point,  nor  do  the  papers  now  submitted  show 
whether  they  still  retain  any  such  fund.  The  second  exception  is  directed  to 
the  second  finding,  in  so  far  as  it  fails  to  charge  the  trustees  with  interest  on 
certain  sums  from  certain  dates,  said  sums  being  disallowed  by  said  findings. 
The  same  observations  will  apply  to  this  exception  and  finding  as  those  named 
in  regard  to  interest  on  the  ^800.  The  third  exception  is  to  the  finding  that 
holds  the  trustees  are  entitled  to  be  credited  with  ^293.73  as  paid  to  the  con- 
testant, September  15, 1886,  and  in  so  far  as  the  referee  allows  any  credit,  as 
against  advances  which  are  disallowed  by  said  finding.  The  evidence  on  this 
point  is  that  the  trustees  paid  certain  sums  to  this  contestant,  to  be  received 
by  her  as  the  interest  from  the  trust  fund;  but,  at  the  time  these  payments 
were  made,  there  was  no  income;  but  later  on,  when  income  had  accrued,  they 
credited  the  amounts  already  paid  in  their  account  as  income  paid,  and  reim- 
bursed themselves  from  the  income  then  in  their  hands.  This  exception  is 
well  taken.  The  trustees  had  no  right  to  advance  income  when  there  was 
none,  and  to  reimburse  themselves  thereafter  for  such  advances.  While  this 
is  a  hard  rule  of  law  governing  this  question,  I  cannot  refrain  from  expressing 
my  condemnation  of  this  exceptant's  position.  She  had  the  money,  and  in 
good  conscience  ought  to  credit  it  to  the  trustees,  whose  act  was  in  her  real 
Interest,  and  was  at  her  urgent  request.  In  re  liatherford^  5  Dem.  Sur.  499. 
The  eleventh  and  twelfth  exceptions  to  the  findings,  allowing  the  sums  paid 
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Mr.  SchaelTer  and  Mr.  Fromme  as  counsel  fees,  are  overruled,  except  that  the 
charge  made  for  preparing  the  account  was  not  properly  before  the  referee, 
and  is  disallowed.  I  next  come  to  the  consideration  of  the  sixth,  seventh, 
eighth,  and  ninth  exceptions  to  the  findings  of  the  referee,  whereby  the  trus- 
tees were  found  to  be  entitled  to  be  credited  with  the  amounts  expended  by 
them  for  plumbing,  for  certain  stone^work,  for  paint  and  painting,  and  for 
lintels  and  sills.  Although  there  was  no  evidence  introduced  by  contestants 
showing  these  expenditures  to  have  been  unnecessary  or  unreasonable,  still, 
on  the  other  hand,  the  actual  necessity  for  these  repairs,  that  the  preservation 
of  the  property  depended  upon  their  being  made,  was  not  shown  by  the  trus- 
tees. The  fourth  and  fifth  exceptions  have  ahready  been  covered  by  the  dis^ 
position  made  of  the  others.  The  entire  matter  is  sent  back  to  the  referee  to 
inquire  (1)  whether,  at  the  time  the  certain  payments  were  made,  referred  to 
in  his  first  and  second  findings,  the  trustees  held,  as  executor  and  executrix, 
any  funds,  and  whether  they  now  hold  such  funds  in  that  capacity;  and  (2) 
that  he  take  further  proof  as  to  the  exact  condition  of  the  premises  at  the  time 
the  expenditures  were  made  for  repairs  thereon,  and  detailed  evidence  as  to 
the  character  of  this  wor):  that  was  done;  and  (3)  ais  to  the  allowance  or  rejec- 
tion of  the  item  of  $ei.52»  represented  by  voucher  60»  concerning  which  he 
has  failed  to  report. 

MSYEBS  et  oZ.  «•  SOOTT  €t  ol* 

(Sutrreme  Court,  C^eneral  Termt  First  Department    November  28, 1888.) 

1*  CJoKPORATiONS— Actions  bt  Stockholdebs— Sufficiency  op  Cobiplaint. 

The  complaint  alleged  that  plaintiffs  were  stockholders  in  a  railway  oonstmctlon 
company  which,  under  a  contract  with  a  company  whose  road  it  haa  oonstructed, 
held  land-grant  bonds  secured  by  mortgages,  which  it  proposed  to  divide  among  its 
members  and  then  dissolve;  that  the  lands  were  to  be  appraised,  and  taken  by  the 
bondholders  at  their  appraised  value,  tbus  securing  equality  of  rights ;  but  that 
bonds  had  been  issued  by  the  officers  of  the  company  under  which  such  officers  and 
others  had  derived  unfair  benefits,  and  appropriated  valuable  unappraised  portions 
of  the  lands,  leaving  plaintiffs  and  other  shareholders  inferior  lands.  Held,  that 
the  facts  alleged  were  sufficient  to  entitle  plaintiffs  to  sue  for  protection  and  re- 
dress against  such  fraudulent  conduct  on  part  of  the  officers. 

fi.  Same— Parties— Equitable  Actions. 

The  complaint  alleged,  in  substance,  that  defendants  B.  and  8.  were  connected 
with  and  parties  to  the  transactions  by  which  the  land-grant  bonds  were  to  be  issued 
to  the  construction  company,  and  that  its  president  and  secretary  had  confederated 
with  B.  and  S.  to  secure  to  themselves  the  first  of  the  bonds,  in  fraud  of  plaintiffs' 
rights,  and  that  som6  of  such  bonds  had  been  issued  to  B.  and  S.  and  others,  and 
used  by  them  in  locating  lands,  thus  obtaining  unfair  preferences.  There  was  noth- 
ing in  the  complaint  indicating  that  B.  and  S.  had  given  a  valuable  consideration 
for  the  bonds.  The  prayer  was  for  an  accounting  of  the  transactions  of  the  com- 
pany, including  the  receipt  and  disposition  of  the  bonds,  and  that  B.  and  S.  account 
tor  those  received  by  them.  HeldL  that  the  complaint  was  sufficient,  as  against  B. 
and  S.,  under  Code  Civil  Proc.  N.  T.  §  447,  providing  that  in  equitable  actions  all 
persons  may  be  brought  in  who  have  any  claim  or  interest  in  or  to  the  subject- 
matter,  or  any  part  of  it. 

8.  Same— Failure  to  Request  Directors  to  Sue. 

The  allegation  that  the  president,  secretary,  and  board  of  directors  of  the  com- 
pany were  confederated  with  defenaants  B.  and  S.  and  others,  in  the  misconduct 
alleged,  shows  a  sufficient  reason  for  not  first  applying  to  those  officers  to  bring  an 
action  in  behalf  of  the  company.  Besides,  the  rule  does  not  apply  where  the  action 
is  brought  to  protect,  not  the  rights  of  the  company,  but  those  of  the  shareholders 
themselves,  alleged  to  have  been  violated  by  the  officers. 

Appeal  from  special  term. 

This  was  an  action  brought  by  Alfred  G.  Meyers  and  others  against  William 
Xi.  Scott,  William  H.  13aruum»  and  others*  for  equitable  relief.  The  defend- 
ants Scott  and  Barnum  demurred  to  the  complaint,  and  from  an  interlocutory 
judgment  sustaining  their  demurrers  plaintilfs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  Brady  and  Daniels,  J  J. 
v.2N.Y.8.no.20— 48 


Digitized  by  VjOOQIC 


764  NEW  YORK  SUPPtlfitf£KT«  [8up.Ct 

Bohert  S.  €freen,  far  appellants.  Thos.  G.  Shearman,  for  respondent  Scott 
Thomas  TTiacher,  for  respondent  Barn  urn. 

Daniels,  J.  The  plaintiffs  are  share^owners  in  the  American  Bail  way  Im- 
provement Company,  a  corporation  formed  under  the  laws  of  the  state  of  Col- 
orado. It  undertook  the  construction,  for  the  New  Orleans  Pacific  Bailway 
Company,  of  a  railroad,  with  its  branches,  extending  from  New  Orleans  to 
Shrev<*port;  in  the  state  of  Louisiana,  including  a  mileage  of  336  miles.  The 
New  Orleans  Pacific  Railway  Company  was  incorporated  ander  the  laws  of 
the  state  of  Louisiana  to  construct  and  operate  this  line  of  road.  For  the 
work  of  constructing  the  railroad  it  was  agreed  that  the  improvement  com- 
pany should  be  paid  M0,000  a  mile,— 820,000  per  mile  in  tlie  stock  of  the  Xew 
Orleans  Pacific  Bailway  Company,  and  020,000  per  mile  in  its  bonds;  and 
also  that  it  should  receive  land-grant  bonds  secured  by  a  mortgage  upon  a 
grant  of  land  made  by  act  of  congress  to  the  New  Orleans,  Baton  Bonge  & 
Vieksburg  Bailway  Company.  This  latter  company  obligated  itself  to  trans- 
fer its  right  to  the  grant  of  land,  consisting  of  10  alternate  sections  per  mile 
in  each  side  of  its  road,  to  the  New  Orleans  PacifiiB  Bailway  Company;  and 
such  transfer  was  afterwards  made,  which  received  the  approval  of  the  Ilnited 
States  commissioner  of  the  general  land-office  i  n  the  city  of  Washington.  The 
commissioner  of  the  general  land-ofiice,  by  order  of  the  secretary  of  the  inte- 
rior, afterwards  issued  to  the  New  Orleans  Pacific  Bailway  Company  patents 
for  679,287  acres  of  the  land;  and  that  oompany  issued,  or  prepared  to  be  is- 
sued, its  bonds,  amounting  to  the  sum  of  ^,000,000,  aecured  by  a  mortgage 
upon  the  land  granted  in  this  manner.  It  afterwards  received  additional  pat- 
ents for  lands  under  the  assignment,  for  which  the  New  Orleans  Pacific  Bad- 
way  Company  has  executed  and  prepared  its  land-grant  bonds  and  mortgages; 
btit  whether  this  latter  issue  is  intended  to  include  the  residue  of  the  lands, 
amounting  to  upwards  of  900,000  acres,  has  not  been  stated  in  the  complaint 
The  improvement  company  completed  the  construction  of  the  railroad  and 
branches  early  in  1884,  and  thereupon  became  entitled  to  the  bonds  secured  by 
the  mortgages  upon  the  grants  of  land.  These  bonds  were  dt«igned  to  be 
payable  out  of  the  proceeds  of  the  lands,  or  by  the  location  and  acceptance  of 
lands  by  the  owners  or  holders  thereof.  They  were  issued  on  the  valuation  of 
the  lands  at  a  price  not  exceeding  two  dollars  and  a  lialf  an  acre.  Some  of 
the  lands  were  of  no  substantial  value,  wliUe  other  portions  varied  in  value 
up  to  the  sum  of  $30  an  acre.  In  1885  the  improvement  company,  by  order 
of  its  board  of  directors,  issued  a  circular  to  its  stockholders,  in  which  it  was 
stated  that  a  resolution  had  been  adopted  declaring  a  final  dividend  of  60  per 
cent.,  payable  in  the  certificates  of  the  New  Orleans  Pacific  Bailway  Company, 
for  the  delivery  of  land-grant  and  sinking-fund  bonds  of  the  company,  secured 
by  a  mortgage  and  supplemental  mortgage  in  the  lands  acquired  and  patented, 
and  to  be  patented,  under  the  authority  of  the  United  States;  and  also  40  per 
cent,  in  bonds  secured  by  mortgages  in  lands  already  patented.  Upon  the 
delivery  of  these  bonds  and  certificates  to  the  stockholders,  it  was  proposed  to 
wind  up  the  affairs  of  the  improvement  company,  and  to  receive  from  the 
shareholders  their  receipts  for  installmenta  paid,  together  with  authority  by 
way  of  proxy  to  vote  in  their  shares  of  stock,  and  to  take  all  needful  steps  to 
dissolve  the  corporation.  It  was  also  stated  in  the  circular  that  the  New  Or- 
leans Pacific  Railway  Company  would  issue  bonds  to  the  holders  of  the  land 
certiticates  as  the  additional  lands  were  patented  to  it  by  the  United  States 
government.  It  was  further  stated  in  the  complaint  that  the  constraction 
bonds  received  by  the  company  from  the  railway  company  should  amount  to 
the  sum  of  $6,720,000,  and  that  there  was  a  deficit  of  $384,000  in  these  bonds, 
as  the  construction  company  was  willing  to*  account  for  them,  and  a  similar 
deficit  of  3,500  shares  of  the  stock  of  the  railway  company.  It  was  further 
averred  in  the  complaint  that  the  lands  upon  which  the  land-grant  bonds  were 
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to  be  issued  should  be  appraised  by  an  appraiser  selected  fbr  that  purpose,  and 
that  the  holders  of  bonds  locating  the  lands,  under  the  privilege  secur?d  for 
that  purpose,  should  take  the  lauds  at  the  value  placed  upon  them  by  the  ap- 
praiser; in  that  manner  securing  to  each  of  the  shareholders  in  the  improve- 
ment company  an  equality  of  rights  and  privileges.  But  it  was  alleged  that 
this  equality  had  not  been  preserved,  but  that  bonds  had  been  issued  by  the 
•offlc«:8  of  the  company  having  charge  of  its  affairs,  under  which  they  them- 
selves, and  others  benefited  by  the  delivery  of  such  bonds,  had  appropriated 
valuable  unappraised  portions  of  the  lands,  leaving  to  the  plaintiffs  and  other 
shareholders  in  the  company  an  inferior  quality  of  land,  that  would  fail  to 
•compensate  them  for  the  amounts  for  which  they  held  their  bonds. 

The  two  defendants  who  have  demurred  to  the  complaint  set  forth  in  ttieir 
demurrers  that  the  complaint  failed  to  state  facts  sufficient  to  constitute  a 
xsause  of  action.  In  the  demnrro:  of  the  defendant  Scott  this  was  qualified  by 
the  words  "cause  of  action  against  him,**  and  probably,  without  those  words, 
it  was  designed  that  the  other  demurrer  in  which  they  were  omitted  should 
iiave  the  same  effect.  That  the  complaint,  by  the  allegation  of  these  facia, 
-which  have  not  been  stated  in  it  in  any  logical  or  consecutive  order,  did  set 
forth  a  cause  of  action  in  favor  of  the  plaintiffs,  and  of  other  stockholders  who 
tDight  make  themselves  parties  to  the  action,  seems  to  be  reasonably  free  from 
doubt;  for  if  the  president  and  secretary  of  the  company,  united  with  its  treas- 
urer, and  acting  under  the  authority  of  the  board  of  directors,  deprived  the 
plaintiffs  of  their  rights  and  interests  under  these  land-grant  bonds,  then  they 
very  manifestly  had  the  right  to  come  into  court  for  the  purpose  of  protecting 
themselves,  and  securing  redress  against  tliis  alleged  injury,  arising  out  of 
the  manner  in  which  in  part  these  Ix^nds  had  been  distributed,  and*  to  main- 
tain their  right,  secured  equally^  to  locate  them  upon  the  land  of  the  railway 
4M>mpany.  The  complaint  sets  forth  the  right  of  the  plaintiffs  in  this  respect, 
.and  this  violation  by  the  oflicers  of  the  improvement  company;  and  so  far  as 
that  violation  has  extended,  or  may  extend  through  the  acts  of  the  officers  of 
the  company,  the  phiintiffs  are  entitled  to  protection  and  redress,  and  that  so 
far  discloses  a  cause  of  action.  To  connect  the  defendants  William  L.  Scott 
4ind  William  H.  Barnum  with  this  ri(2rht  of  action,  and  to  secure  a  part  of  the 
redress  expected  to  be  obtained  against  them,  they  have  been  alleged  to  be 
parties  to  the  agreements  and  transactions  through  which  the  land  grants  were 
-obtained  from  the  New  Orleans  Pacific  Hallway  Company,  and  by  which  the 
bonds  were  to  be  issued  to  the  improvement  company,  and  secured  by  a  mort- 
gage upon  the  land  grant.  In  this  connection  it  is  stated  that  the  defendant 
William  H.  Barnum  became  the  president  of  the  New  Orleans,  Baton  Bouge 
•&,  Vicksburg  liailway  Company,  and  that  he  and  the  defendant  William  L. 
Scott,  with  other  parties  representing  the  New  Orleans  Pacific  Railway 
Oompany,  made  the  agpreement  by  which  the  land  grant  was  to  be  assigned  to 
the  New  Orleans  Pacific  Railway  Company.  It  was  further  alleged  that  a 
supplemental  agreement  was  also  made  and  executed  by  the  defendants  Will- 
iam H.  Barnum  and  William  L.  Scott,  stating  that  it  was  agreed  and  under- 
stood that  orders  for  575,000  6  per  cent.  land*grant  bonds,  to  be  delivered 
to  the  defendant  Barnum  and  his  associates,  should  l)e  accepted  by  the  New 
Orleans  Pacific  Railway  Company;  and  that  a  certain  amount  of  the  bonds 
were  to  be  delivered  to  the  defendant  Barnum  for  the  purpose  of  paying  debts 
owing  by  the  New  Orleans,  Baton  Rouge  &  Vicksburg  Railway  Company. 
These  agreements  rendered  it  reasonably  plain  that  these  two  defendants  were 
to  a  great  extent  connected  with  and  parties  to  the  avenues  devised  under 
which  the  land-grant  bonds  were  to  be  issued  to  the  Improvement  company, 
-which  and  whose  shareholders  were  to  be  entitled  to  their  benefit.  It  was  also 
averred  in  thecomplaintthat  one-fourth  of  the  bonds,  not  exceeding  $1,000,000, 
were  to  be  delivered  to  John  J.  McCook  for  the  use  of  the  defendant  William 
JI.  Barnam  and  associates,  hot  who  those  associates  were  has  not  been  stated 
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or  set  forth  in  the  complaint.  This,  however,  as  it  has  been  set  forth,  is  an- 
other circumstance  tending  to  connect  this  particular  defendant  with  the  use 
and  disposition  of  a  part  of  the  bonds  forming  the  subject  of  the  plaintiff's 
complaint.  It  was  also  added  in  the  twenty-fifth  paragraph  of  the  complaint 
that  the  president  and  secretary  of  the  improvement  company,  in  violation  of 
their  duty  and  trusts  as  officers  and  directors,  had  combined  and  confederated 
with  these  two  defendants,  and  other  persons  unknown  to  the  plaintiffs,  to 
secure  to  themselves  the  first  of  the  bonds,  in  fraud  of  the  rights  of  the  plain- 
tiffs and  the  other  stockholders,  and  that  some  of  such  bonds  had  been  issued 
to  the  defendants  William  H.  Barnum,  William  L.  Scott,  Granville  M.  Dodge, 
the  president  of  the  improvement  company,  and  John  T.  Granger,  the  secre 
tary  of  that  company,  or  to  some  person  for  their  use;  and  that  such  use  bad 
been  made  by  the  defendants  of  bonds  already  issued  that  lands  had  been  lo- 
cated under  them,  securing  improper  preferences  over  the  rights  ef  these  plain- 
tiffs and  the  other  stockholders  of  the  improvement  company;  that  the  other 
bonds  already  issued,  and  those  afterwards  to  be  issued,  would  accordingly  beef 
small  market  value.  These  allegations  did  connect  these  two  defendants  with 
what  has  been  alleged  and  relied  upon  in  the  complaint  as  an  improper  issue  and 
use  of  a  portion  of  these  bonds,  violating  the  agreement  under  which  all  the 
shareholders  of  the  company  were  entitled  to  equal  advantages.  It  has  not 
been  stated,  neither  is  the  fact  to  be  inferred  from  anything  eontained  in  the 
complaint,  that  any  of  the  bonds  in  this  manner  issued  to  these  two  defend- 
ants were  obtained  by  them  for  a  valuable  consideration;  but  the  statement 
simply  is  that  they  were  delivered  to  these  persons,  and  that- delivery  is 
charged  to  have  been  fraudulent,  and  prejudicial  to  the  rights  of  the  plaintiffs 
and  the  other  stockholders  in  the  company.  These  allegations,  of  course,  weie 
not  designed  to  include  the  bonds  which  the  defendant  Williaa  H.  Bamnm 
was  entitled  to,  for  the  purpose  of  paying  the  debts  of  the  company  of  which 
he  was  the  president.  But  they  are  limited  to  the  bonds  through  which,  it  is 
stated,  a  fraudulent  preference  was  obtained  by  these  two  defendants  and  the 
president  and  secretary  of  the  improvement  company,  diminishing  thereby 
the  residue  of  the  bonds,  to  be  divided  between  the  shareholders  of  the  im- 
provement company,  very  considerably  in  their  value.  By  the  judgment  de- 
manded, an  accounting  has  been  asked  for  of  the  transactions  and  affairs  of 
the  improvement  company,  and  also  of  the  receipts  of  money ,  stocky  and  bonds 
received  by  the  officers  of  that  company,  and  that  these  two  defendants  sliail 
also  account  for  the  bonds  received  by  them,  and  that  the  plaintiffs  shall  be 
decreed  to  be  entitled  to  their  distributive  share  or  dividend  of  land-grant 
bonds  in  the  hands  of  the  improvement  company,  without  the  surrender  of 
their  installment  receipts,  or  giving  proxies  to  vote  for  a  dissolution  of  the 
company,  and  that  they  shall  have  such  further  or  other  relief  as  they  may  te 
entitled  to  in  the  action;  and  these  demands  comprehend  all  that  is  essential 
to  redress  the  wrongs  alleged  or  apprehended  by  the  plaintiffs.  The  substan- 
tial cause  of  action,  it  is  evident,  is  the  preservation  of  the  equality  of  right 
of  the  shareholders,  and  this  accounting  is  required  from  the  company  itself,  and 
also  from  its  officers  and  the  demurring  defendants;  and  contributory  to  that, 
and  also  to  any  other  redress  which  the  plaintiffs  may  be  entitled  to  secure, 
will  be  the  inquiry  concerning  the  bonds  alleged  to  have  been  delivered  to  the 
defendants  William  H.  Barnum  and  William  L.  Scott,  and  received  by  them 
in  this  manner.  That  is  an  incident,  certainly,  of  the  right  of  action  set  forth 
in  the  complaint,  and  it  is  not  important  that  it  is  not  co-extensive  with  the 
right  of  action  alleged,  as  long  as  it  plainly  affects  a  portion  of  the  subject- 
matter  to  which  the  accounting  will  be  addressed,  and  also  the  right  and  title 
of  the  plaintiffs  to  have  these  bonds  included  made  a  part  of  and  considered 
in  that  accounting.  If  it  had  been  stated  in  the  complaint  that  the  defend- 
ants William  H.  Barnum  and  William  L.  Scott  had  received  these  bonds  for 
a  valuable  consideration  without  notice,  then  no  right  to  join  them  in  the  ac- 
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^ion  would  have  existed.  But  the'  complaint  discloses  no  such  state  of  facts, 
but  it,  in  substance,  alleges  that  these  bonds  liad  been  unlawfully  and  im- 
properly received  by  these  two  defendants;  and  that  they  are  chargeable  with 
notice  of  the  object  and  design  of  issuing  the  bonds  is  to  be  inferred  from 
.their  participation  in  the  agreements  wliieh  were  made  concerning  the  bonds, 
and  their  acts  in  carrying  out  the  transfer  under  the  agreements;  and  sustain- 
ing, Hs  they  did,  tliese  relations  to  the  principal  subject-matter  of  the  con- 
troversy, justided  the  plaintiffs  in  making  them  parties  to  the  action.  For 
in  actions  in  courts  of  equity  all  persons  may  be  brought  in  having  any  claim 
•or  interest  in  or  to  tbe  subject-matter  or  any  part  of  it  to  be  affected  by  the 
action.  Tills  is  the  provision  made  by  section  447  of  the  Code  of  Civil  Pro- 
cedure, and  it  was  designed  to  include  the  preceding  rule  in  equity  permitting 
.all  parties  to  be  brought  into  tbe  action  who  may  in  any  manner  be  affected 
by  the  controversy,  or  whose  claims  may  pertinently  be  made  the  subject  of 
examination  and  adjudication.  The  rule  upon  this  subject  is  as  broad  as  the 
necessities  or  proprieties  of  the  case,  and  it  has  the  sanction  of  an  unbroken 
-course  of  authorities.  Dodge  v  Woohey,  18  How.  331,  341;  Brinkerhoffy, 
Brown,  6  Johns.  Ch.  139;  Fellows  v  Fellows,  4  Cow.  682;  Campbell  v. 
Mackay,  1  Mylne  &  C.  603;  Parr  v.  Attorney  Getieral,  8  Clark  &  F.  409;  AU 
tomey  General  v.  Oradocki  3  Mylne  &  C.  85;  Tmmer  v.  Conant,  18  Abb.  N. 
C.  160, 

A  further  objection  taken  in  suppoi*t  of  the  demurrers  is  that  the  action 
•should  have  been  brought  by  the  improvement  company  itself,  and  that  suffi- 
cient reason  for  the  interference  of  the  plaintiffs  as  stockholders  has  not  been 
stated.  It  has  been  alleged  that  the  president  and  secretary  of  the  company 
were  confederated  with  these  two  defendants  and  others  in  this  misconduct 
set  forth  as  the  foundation  of  the  action;  and  by  the  circular  which  has  been 
issued  and  is  contained  in  the  complaint,  through  which  it  is  alleged  that  an 
inequitable  and  unjustiHable  settlement  of  the  affairs  of  the  company  and  dis- 
tribution of  its  property  are  to  be  made,  it  is  stated  by  the  president  to  have 
been  issued  by  order  of  the  board  of  directors.  And  from  this  statement,  as 
well  as  those  relating  to  the  conduct  of  these  two  officera,  while  the  fact  itself 
is  not  positively  set  forth  in  tbe  complaint,  it  may  reasonably  be  inferred  that 
the  board  of  directors,  as  well  as  these  officers,  sanctioned,  and  designed  to 
carry  out,  an  improper  and  inequitable  division  and  distribution  of  the  prop- 
erty and  bonds,  subject  to  the  contK)!  of  the  improvement  company ;  and  that, 
under  the  authorities,  as  the  law  has  generally  been  stated,  is  sufficient  to  en- 
title the  shareholdei-s  to  intervene  for  their  own  protection.  It  is  true  that 
the  rule  of  law  has  not  been  so  broadly  laid  down  in  Hawes  v.  Oakland,  104 
U.  S.  450;  for  notwithstanding  the  misconduct  of  the  officers  and  directors 
themselves,  it  was  there  said  that  the  shareholders  should  first  be  required  to 
apply  to  them  to  bring  an  action  in  behalf  of  the  corporation  for  the  redress 
of  the  alleged  misconduct.  But  the  other  authorities  do  not  go  to  tliis  extent. 
When  the  officers  of  the  corporation  are  alleged  to  be  themselves  identified 
with  and  agents  in  the  unlawful  or  wrongful  act  which  is  to  be  made  tbe  sub- 
ject of  inquiry  and  redress,  there  it  has  generally  been  assumed  that  no  ap- 
plication by  the  shareholders  to  those  persons  is  necessary  before  a  suit  may 
be  maintained  by  the  shareholders  themselves.  It  has  been  considered  that 
such  an  application  would  be  entirely  futile,  for -the  reason  that  the  officera 
could  not  be  expected  to  institute  a  suit  for  the  purpose  of  vindicating  the 
<»mpany  or  its  stockholders  against  the  consequences  or  effects  of  their  own 
•misconduct;  and  that  seems  to  be  the  more  reasonable  rule  to  be  applied  to 
•cases  of  this  description.  It  was  enforced  and  followed  in  Brewer  v.  Theatre, 
104  Mass.  378;  Smith  v.  Rathbun,  22  Hun,  150;  Brinckerhoff  \ ,  Bostwick. 
88  N.  Y.  52;  CurH&r  v.  Railroad  Co.,  35  Hun,  355,  Barr  v.  Railroad  Co., 
96  N.  Y.  444;  Menier  v.  Hoopers,  etc..  Works,  L.  R.  9  Ch.  353;  Mason  v. 
Harris,  11  Ch.  Div.  97j  aod  Qray  v.  Steam-Ship  Co.,  3  Hun,  383,  and  Leslie 
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\i  Lorillard,  40  Hnn,  392,  do  not  in  any  rtepect  stand  in  conflict  with  this 
rule. 

But  this  action  certainly  is  not  wholly  dependent  upon  this  rule,  or  eitlier 
of  these  authorities,  for  it  has  not  been  brought  to  vindicate  or  sustain  the 
rights  of  the  improvement  company  in  these  bonds,  but  it  has  been  brought 
to  maintain  and  secure  tlie  rights  of  the  shareliolders  themselves.  .  It  depends 
upon  their  interest  or  title  to  these  bonds,  and  also  to  the  other  effects  of  the 
company  designed  to  be  distributed  for  the  purpose  of  winding  up  its  affairs 
and  obtaining  its  dissolution.  They  have,  therefore,  a  direct  and  important 
interest  in  the  subject  of  the  controversy  in  their  own  right,  which  it  is  the 
purpose  and  object  of  this  action  to  secure  and  redress;  and,  as  they  have  aJ- 
leg^  these  rights  to  have  been  violated  by  the^officers  of  the  company  as  well 
as  by  these  two  defendants,  they  have  presented  a  right  of  action  in  their  own 
favor,  over  which,  at  their  instunce,  the  court  is  bound  to  talce  jurisdiction, 
and,  if  the  facts  shall  be  found  to  sustain  the  statements  made,  to  award  ap- 
propriate and  adequate  relief.  What  the  plaintiffs  complain  of  are  wrongs, 
not  so  much  against  the  improvement  company,  as  they  are  against  them- 
selves, and  their  own  rights  and  interests;  and  an  action  for  reiiress  on  ac- 
count of  such  wrongs  is  in  no  respect  dependent  upon  the  authorities  or  prin- 
ciples relating  to  suits  brought  by  stockholders  to  vindicate  corporate  rights 
against  the  misconduct  of  corporate  officers  and  others.  Upon  the  facts  sup> 
porting  this  part  of  the  complaint,  the  plaintiffs  are  entitled  to  maintain  the 
action,  even  though  the  complaint  would  not  be  sufficient,  if  that  was  the 
nature  of  the  action,  to  warrant  a  suit  in  their  behalf  to  maintain  the  rights 
of  the  improvement  company  itself. 

The  facts,  as  they  are  set  forth  in  the  complaint,  disclose  but  one  canse  of 
action.  All  that  is  demanded,  and  all  that  it  is  the  plain  endeavor  of  the 
plaintiffs  to  secure,  is  centered  in  one  controlling  statement  of  fSacts.  Tiie 
other  facts  are  incidental  to  that  extending  the  scope  of  the  action,  bat  not 
alleging  or  creating  another  cause  or  ground  of  action.  The  demurrers  should 
not  have  been  sustained,  as  they  were,  at  the  special  term;  and  the  judg- 
ments should  be  reversed,  and  judgment  ordered  for  the  plaintiffs  on  the  demur- 
rers, and  the  defendants  should  be  permitted  within  20  days  to  answer  the 
complaint,  on  payment  of  the  costs  of  the  demurrers  and  the  costs  of  the  ap» 
peals. 

Van  Brunt,  P.  J.,  and  Bbadt»  J.,  concur. 


Barril  e.  Calendar  Insitlatino  &  Water-Proofino  Co. 

(Supreme  Court,  General  Term,  First  Department.    November  23, 1883.) 

Corporations— Officers  and  Xoents— PREsmENT— Compbnsation. 

The  president  of  a  corporation  is  not  entitled,  in  the  absence  of  agreement,  to  any 
compensation  for  servioes  performed  in  the  aiBchante  of  the  dutiea  of  his  office. 
Following  am  V.  Cab  Co.,  1  N.  Y.  Supp.  303 

Appeal  from  special  term. 

This  was  an  action  by  Mary  G.  Barril  against  the  Calendar  Insulating  & 
Water-Proofing  Company  to  recover  for  services  performed  by  her  assignor  as 
president  of  the  company  Thei^  was  a  verdict  for  plaintiff,  but  the  court 
set  it  aside,  and  ordered  a  new  trial.    Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danibls,  JJ. 

Clark  Bell,  for  appellant,  i^.  C.  Henderson  and  James  Thomson^  for  re- 
spondent. 

Daniels,  J.  The  plaintiff  sued  as  the  assignee  of  William  H.  Guion  to 
recover  compensation  for  his  services  as  president  of  the  defendant.  He  was 
elected  to  this  office  on  the  aOth  of  June,  1883,  and  held  it  to  the  7th  of  No- 
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vember,  1885.  Daring  that  period  he  discharged  the  duties  appertaining  to 
this  office  of  president  of  the  company,  but  no  other  services  were  performed 
by  him  for  the  company  while  he  acted  In  that  capacity.  He  received  in 
bonds  and  money  during  the  time  h^held  the  office  the  sum  of  $8,100,  which 
he  applied  on  his  services.  But  no  agreement  was  proven  to  have  been  made 
between  himself  and  the  company,  or  the  officers  acting  in  its  behalf,  for  the 
payment  to  him  of  any  compensation  whatever  for  the  performance  of  the 
services  appertaining  to  his  office,  and  which  were  the  only  services  performed 
by  him  for  the  defendant.  On  the  trial  the  court  submitted  the  question  to 
the  jury  whether  there  was,  or  could  be  inferred  to  have  been,  an  agreement 
OB  behalf  of /the  company  to  pay  the  president  for  the  services  performed  by 
him  in  the  discharge  of  the  duties  of  liis  office;  and  on  the  submission  of  that 
inquiry  to  the  jury  they  found  a  verdict  in  favor  of  the  plaintiff.  This  was 
considered  to  be  unauthorized  by  the  evidence,  and  for  that  reason  the  court 
set  aside  the  verdict. 

In  this  disposition  of  the  case  the  court  appears  to  have  been  sustained  by 
the  authorities  applicable  to  it,  for  the  rule  has  become  quite  well  settled  that 
an  officer  of  a  corporation  is  not  entitled  to  receive  compensation,  in  the  ab- 
sence of  an  agreement  securing  it,  for  his  services  performed  in  the  legitimate 
discharge  of  the  duties  of  his  office.  While,  if  other  services  are  performed 
by  the  officer  acting  in  another  and  different  capacity  than  that  of  an  officer, 
and  it  appears  that  the  right  to  compensation  is  conceded  there,  he  may  re- 
cover compensation  for  those  services  the  same  as  though  he  held  no  office 
whatever  under  the  corporation.  This  was  the  conclusion  adopted  in  Jackson 
V.  Railroad  Co,,  2  N.  Y.  Sup.  Gt.  653.  And  without  following  and  consid- 
ering all  the  cases  so  assiduously  collected  and  presented  by  the  counsel  for 
the  appellant,  it  can  be  affirmed  to  have  been  followed  in  the  leading  case  of 
I'ew  V.  Bank,  130  Mass.  391.  There  it  was  held  that  the  president  of  the 
bank  was  not  entitled  to  recover  for  his  services  as  president;  and  the  princi- 
ple was  further  applied,  excluding  his  right  to  compensation  as  a  member  of 
the  repairing  committee,  for  the  reason  that  there  was  no  evidence  that  com- 
pensation was  expected  to  bedemanded  or  conceded  on  either  side.  The  same 
principle  was  declared  and  applied  U>  the  office  of  secretary,  in  Taleott  v. 
Mantj^etuTing  Co,,  11  Wkly.  Dig.  141,  and  in  Kilpatrick  v.  P^rose,  49 
Fa.  St.  118,  where  the  claim  was  made  for  compensation  for  services  ren- 
dered as  president  and  secretary  of  the  company.  In  Association  v.  Stone- 
metz,  29  Pa.  St.  534,  a  director  was  in  like  manner  denied  compensation  for 
services  rendered  by  him  for  discharging  the  duties  of  his  office;  and  the  same 
rnle  was  applied  for  the  decision  of  Hodges  v.  Railroad  Co.,  29  Vt.  220;  and 
in  Chraiiel  Co.  V.  Branegan,  40  Ind.  861 ;  and  also  in  Linen  Co.  v.  ff<mgh,  91  111. 
63.  It  is  not  necessary  that  any  more  elaborate  consideration  of  the  aiitliori- 
ties  shall  be  made  for  the  disposition  of  this  appeal ;  for  on  a  point  of  the  same 
import,  raised  in  the  case  of  Gill  v.  Cab  Co.,  1  N.  Y.  Supp.  202,  in  which 
the  presiding  judge  of  this  general  term  wrote  the  opinion,  it  was  held,  un- 
der circumsttmces  not  dissimilar  in  their  legal  effect  to  those  pi-esented  in 
this  action,  that  a  director  of  the  corporation,  who  acted  as  secretary  and  an 
executive  officer,  and  also  vice-president  of  the  company,  was  not  entitled  to 
compensation  for  the  services  rendered  by  him  in  the  discharge  of  the  duties 
of  those  offices.  This  decision  is  controlling  in  this  court  upon  the  disposition 
of  this  case;  and  it  results  from  it.  as  well  as  from  the  other  authorities  re- 
ferred to  and  considered,  that  the  order  was  right,  and  it  should  be  affirmed, 
with  costs. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concur. 
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MCGUIRB  V.  BYBNE8\6f  Ol. 
(Supreme  Court,  GenenU  Term,  Fia-st  Department    November  23, 1888.) 

1.  Office  and  Officeb— Appointment— Citil  Sbrticb— Dischaboed  Boldiebs. 

Laws  N.  Y.  1884,  o.  410,  f  4,  as  amended  by  Laws  1886,  o.  29, 1 1,  requiring  thfti 
honorably  discharged  soldiers  of  the  late  war  shall  be  preferred  for  appoiDtment 
to  positions  in  the  civil  service  of  the  state  and  cities  affected  by  the  acts,  applies 
to  New  York  city,  though  previous  statutes,  also  applicable  to  New  York,  with 
other  cities,  provided  for  appointments  and  promotions  only  upon  an  examination 
as  to  fitness. 

2.  Bahb— Promotionb. 

Said  Acts  of  1884  and  1886  do  not  apply  to  promotions  in  the  police  department, 
but  only  to  appointments,  as  by  Laws  N  Y.  1882,  c.  410,  Laws  18&,  c.  354,  and  Laws 
1884,  c.  857,  in  which  a  distinctioD  is  recognized  between  appointments  and  promo- 
tions, the  latter  must  be  by  meritorious  police  service  and  superior  capacity. 

Appeal  from  special  term,  New  York  county. 

Patrick  McGuire,a  roundsman  of  the  police  force  of  the  city  of  New  York, 
applied  to  the  special  term  for  a  mandamtis  against  Thomas  Byrnes  and  others, 
constituting  the  examining  board  of  the  municipal  civil  service  of  the  city 
of  New  York,  to  certify  his  name  to  the  commissioners  of  police  for  appoint- 
ment as  sergeant  of  police,  in  preference  to  any  other  person  not  an  honorablj 
discharged  soldier  of  the  late  war.     The  writ  being  refused,  be  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

John  Jeroloman,  for  appellant.  David  /.  Dean  and  Charles  A.  O'Ifeil,  for 
respondents, 

Daniels,  J.  The  relator  was  a  roundsman  in  the  police  force  of  the  city 
of  New  York,  and  had  been  so  for  10  years  prior  to  the  application  for  the 
^rit  of  peremptory  mandamus.  Nine  promotions  were  about  to  be  made  by 
the  board  of  police  to  the  position  of  sergeant  of  police,  and  selections  for  these 
promotions  were  to  be  made  from  the  police  force  of  roundsmen  in  the  de- 
partment. The  applicant  for  the  writ  had  served  as  a  soldier  in  the  late  war, 
and  had  been  honorably  discharged;  and  upon  that  fact  it  was  claimed  in  hia 
behalf  that  be  was  entitled  to  a  preference  over  other  persons,  who  were  not 
honorably  discharged  soldiers,  for  selection  in  the  appointments  about  to  be 
made.  This  position  was  resisted  under  section  271  of  chapter  410  of  the 
Laws  of  1882,  declaring  that  promotions  of  officers  and  members  of  the  police 
force  shall  be  made  by  the  board  only  on  grounds  of  meritorious  police  service 
and  superior  capacity,  and  shall  be  as  follows:  Sergeants  of  police  shall  be 
selected  from  among  patrolmen  assigned  to  duty  as  roundsmen;  captains  from 
among  sergeants ;  and  inspectors  from  among  captains.  The  court,  at  the 
specitS  term,  considered  this  section  to  be  an  answer  to  tiie  application  made 
for  the  promotion  of  the  relator,  and  denied  his  motion  for  the  yrrit. 

In  support  of  the  appeal  this  view  has  been  assailed  as  erroneous  under  the 
authority  of  section  4  of  chapter  410  of  the  Laws  of  1884,  and  of  section  1  of 
chapter  29  of  the  Laws  of  1886.  The  latter  section  is  an  ami^ndment  of  sec- 
tion 4  of  the  act  of  1884,  and  it  has  directed  that  persons  honorabl}'  discharged, 
who  served  in  the  army  or  Davy  of  the  United«fitate6  in  the  late  war,  shall  be 
certified  as  such  by  the  commissioners,  board,  or  officers  authorized  to  report 
names  for  appointments  to  the  appointing  officer,  or  other  appointing  power, 
and  shall  be  preferred  for  appointment  to  positions  in  the  civil  service  of  the 
state  and  of  the  cities  affected  by  this  act,  and  the  several  acts  thereby  amended, 
over  all  other  persons,  though  graded  lower  than  others,  provided  their  quali- 
licatlons  and  fitness  shall  have  been  ascertained  under  this  and  the  several 
acts  thereby  amended;  and  the  person  thus  preferred  shall  not  be  disqualified 
from  holding  any  position  in  said  civil  service  on  account  of  his  age,  nor  by 
reason  of  any  physical  disability,  provided  such  age  or  disability  does  not  ren- 
der him  incompetent  to  perform  the  duties  of  the  position  applied  for.    This 
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section  was  considered  by  the  special  term  inapplicable  to  the  civil  service  of 
the  city  of  New  York,  on  account  of  the  provision  contained  in  the  act  of  1882 
under  the  rule  followed  in  the  case  of  McKenna  v.  EdmnndaUme^  91  N.  Y. 
231.  But  that  decision,  while  very  broad,  proceeded  upon  the  force  and  effect 
of  chapter  379  of  the  I^aws  of  1875,  applicable  oniy  to  the  city  of  New  York, 
which  was  held  for  that  reason  not  to  have  been  affected  by  chapter  486  of  the 
Laws  of  1880,  making  provisions  for  the  creation  and  enforcement  of  me- 
chanics' liens  in  the  cities  of  the  state  of  New  York.  The  completeness  of 
the  preceding  provisions,  as  well  as  the  course  of  legislation,  formed  ground 
for  the  decision  which  was  made,  holding  tliat  the  later  law  had  not  repealed 
the  former,  even  though  in  this  manner  made  applicable  to  the  cities  of  the 
state.  The  act  (chapter  354,  Laws  1883)  providing  for  a  system  of  civil  serv- 
ice selections  and  appointments  was  not  in  this  way  affected  by  any  pre-ex- 
isting complete  legislation  applicable  to  the  city  of  New  York  as  that  upon 
which  this  decision  proceeded,  and  there  is  reason,  therefore,  for  distinguish- 
ing this  case  from  that  authority,  especially  as  by  section  8  of  the  act  of  1883 
the  mayor  of  each  city  in  the  state  having  a  population  of  50,000,  or  over,  as 
shown  by  the  last  census,  was  brought  within  the  provisions  of  this  law.  As 
it  was  then  enacted,  however,  it  was  not  mandatory  upon  the  several  cities 
•of  the  state,  but  it  was  permissive.  But  by  section  8,  as  that  was  amended 
by  chapter  410  of  the  Laws  of  1884,  it  was  made  mandatory  upon  the  mayor 
of  each  city  in  the  state  to  prescribe  regulations  for  the  admission  of  persons 
into  the  civil  service  gI  each  city,  and  he  was  directed  within  two  months 
after  the  passage  of  the  act  to  cause  to  be  arrange^l  in  classes  the  several 
clerks  and  persons  employed  in  the  public  service  of  the  city  of  which  he  is 
mayor,  and  to  include  in  one  or  more  of  such  classes  all  subordinate  clerks 
and  oflioers  in  the  public  service  of  the  city  to  whom  his  power  under  the  act 
extended.  And  after  the  termination  of  three  months  from  the  passage  of 
the  act  of  1884  it  was  declared  tliat  no  officer  or  clerk  shall  be  appointed,  and 
no  person  shall  be  admitted  to,  or  be  promoted  in  either  of  the  said  classes 
now  existing,  or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until 
he  has  passed  an  examination,  or  is  shown  to  be  exempt  from  such  examina- 
tion, in  conformity  with  such  regulations.  And  if  the  cit»y  of  New  York  can 
be  exempted  froo)  the  general  language  ol  this  enactment,  then  each  of  the 
other  cities  in  the  state  may  be  likewise  exempted,  where  provision  is  made 
by  its  diarter,  or  laws  affecting  such  city»  for  appointments  to  the  office,  or 
-employments,  mentioned  and  described  in  this  act.  And  in  that  manner  the 
act,  so  far  as  it  relates  to  the  cities  of  the  state,  is  capable  of  being  wholly 
nullified  and  rendered  nugatory  by  the  courts.  These  acts  have  not  been  un- 
•  derstood  to  be  subject  to  this  infirmity.  They  were  enacted  with  care  and  de- 
liberation; and  the  two  acts  already  referred  to,  enacted  in  the  years  1883  and 
1884,  and  chapter  357  of  the  Laws  of  1884,  were  approved  by  the  governor  of 
the  state,  now  the  president  of  the  United  States,  and  that  of  1886  by  the 
present  governor.  And  under  their  sanction  and  authority  the  present  rules 
■and  regulations  have  been  adopted  and  followed  for  making  appointments 
within  the  pijovisionsof  these  laws,  and  that  certainly  is  a  practical  construc- 
tion of  so  much  of  them  by  tti^  public  authorities  as  relates  to  the  cities  of  the 
:state,  and  within  such  cities  is  included  the  city  of  New  York.  But  by  the 
act  of  1886  preference  has  been  given  to  honorably  discliarged  persons  who 
^served  in  the  army  or  navy  of  the  United  States  in  the  late  war,  for  appoint- 
ments only  to  positions  in  the  civil  service  of  the  cities  affected  by  the  act,  and 
the  acts  thereby  amended,  while  by  the  act  of  1884,  as  well  as  by  so  much  of 
the  act  of  1883  as  was  not  amended  or  changed,  a  distinction  has  been  made 
between  appointments  and  promotions.  It  was  provided  by  subdivision  3  of 
section  2  of  the  act  of  1883  that  there  should  be  a  probationary  period  before 
any  absolute  appointment  or  employment  should  take  place.  And  by  subdi- 
vision 4  it  was  declared  that  promotions  from  the  lower  grades  to  the  higher 
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shall  be  on  the  basis  of  merit  and  competition,  which  is  much  the  same  as  the- 
section  already  mentioned  of  the  act  of  1882.  Subdivision  8  of  section  2  of' 
the  act  of  1883  also  provides  that  notice  shall  be  given  to  the  commission  of 
the  person  selected  for  appointment;  and  section  7,  of  the  same  act,  by  its^ 
language,  distinguishes  between  appointments  and  promotions  by  declaring 
that  no  officer  or  clerk  shall  be  appointed,  and  no  person  shall  be  admitted  to, 
or  promoted  in,  either  of  the  classes  until  he  has  passed  an  examination,  or 
is  siiown  to  be  exempt.  ISection  8,  as  it  was  amended  in  1884,  has  followed 
this  distinction  by  providing  for  and  regulating  both  appointments  and  pro- 
motions. In  that  theory  it  has  declared  that,  after  the  termination  of  three 
months  from  the  passage  of  the  act  of  1884,  no  officer  or  clerk  shall  be  ap- 
pointed, and  no  person  shall  be  admitted  to,  or  be  promoted  in,  either  of  the 
classes  existing  until  he  has  passt^d  an  examination,  or  is  shown  to  be  exempt. 
This  distinction  is  further  manifested  by  the  directions  contained  in  section^ 
14  of  the  act  of  1883,  forbidding  any  person  seeking  a  nomination  or  appoint- 
ment for  any  public  office  to  use  official  authority  to  secure  or  aid  any  person 
in  securing  any  office  or  public  employment,  or  any  nomination,  confirmation, 
I»*oraotion,  or  increase  of  salary,  upon  the  considerations  or  conditions  men- 
tioned in  tlie  act,  and  from  using  any  promise,  or  threatening  to  use  bis  au- 
thority or  influence,  directly  or  indirectly,  affecting  a  nomination,  public  em- 
ployment, confirmation,  or  promotion,  or  for  the  removal,  discharge,  or  pro- 
motion of  any  officer. or  public  employe.  And  section  15  of  the  same  act  has 
still  further  proceeded  as  to  appointments  upon  the  same  plan  of  legislation. 
These  provisions  of  the  law  evince  the  intention  and  understanding  of  the* 
legislature  to  have  been  that  in  the  tise  of  the  word  "appointment,"  as  that 
has  generally  been  employed  in  this  legislation,  it  was'int«nded  to  limit  it  to 
appointments  as  distinguished  from  promotions.  The  words  themselves  are 
generally  so  understood  when  they  are  employed  in  this  manner,  a  promotion 
being  the  advancement  of  an  official  or  employe  to  a  higher  position  who  had 
pieviously  been  appointed  to  one  of  an  inferior  degree.  The  language  bus- 
been  so  employed  in  this  legislation  as  to  contrast  one  position  with  theotlier, 
and  to  designate  by  the  word  "promotion"  a  different  office  from  that  de- 
scribed or  intended  to  be  included  within  the  word  "appointment"  And  in 
the  construction  of  the  law  the  court  is  bound  to  carry  out  this  theory  as  long 
as  it  has  been  evinced  in  this  manner  in  its  enactment.  The  intention  of  ttie 
legislature  is  to  be  followed,  and  that  intention  is  to  be  discovered  by  the  lan- 
guage employed  in  the  enactment  of  the  statutes,  and  their  various  provis- 
ions. People  v.  Hyde,  89  N.  Y.  11,  18.  And  where  words  are  employed  in 
the  law,  as  they  are  in  this  instance,  distinguishing  oneclass  or  rank  from  an- 
other, they  are  to  be  so  construed  and  carried  into  effeet,  and  the  higher  rank 
is  not  to  be  comprehended  by  words  descilbing  the  lower,  even  though  it 
might  be  otherwise,  if  only  general  language,  without  distinguishing  one  rank 
from  another,  had  been  employed.  Wakefield  v.  Fargo,  ^  N.  Y.  213,  218. 
219.  It  was  undoubtedly  a  defect  in  the  act  of  1884  when  it  secured  a  pref- 
erence to  positions  in  the  civil  service  of  the  cities,  as  well  as  the  state,  to  (per- 
sons who  had  been  honorably  discharged  from  the  army  and  navy  jn  this  man- 
ner, that  it  confined  the  preference  to  appointments  only,  and  was  not  m»de> 
to  include  promotions  as  they  wei*e  mentioned  in  the  other  sections  of  the  law. 
And  the  same  defect  was  continued  in  like  manner  by  the  enactment  of  chapter 
29  of  the  Laws  of  1886.  They  accordingly  cannot  be  held,  in  view  of  the  lan- 
guage of  the  acts  and  the  distinction  preserved  between  appointments  and 
promotions,  to  include  the  latter  class  of  cases,  but  they  must  be  made  under 
the  authority  of  the  law  of  1882,  and  that  has  limited  the  grounds  upon  which 
promotions  shall  tiike  place  in  the  police  force  of  the  city  of  New  York  to 
meritorious  police  service  and  superior  capacity,  which  excludes  the  preference 
claimed  in  behalf  of  the  relator  in  this  case.  On  this  ground  the  decision 
from  which  the  appeal  has  been  taken  appears  to  be  supported,  and  it  should 
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be  affirmed;  bat  under  these  peculiar  proviBioiifl  of  the  laws  applicable  to  the 
case  it  should  be  without  costs. 

Van  B&unt,  P.  J.,  and  Bradt,  J.,  concur. 


Tenlon  v.  Dempsey  et  aU 
(Supreme  CourU  General  Term^  First  Department    November  23, 1888.) 

1.  Contempt— What  Constitutes— Failurb  to  Produce  Books— Burden  op  Proof. 

On  trial  of  an  order  to  show  cause  why  defendants  should  not  be  punished  for 
contempt  in  failing  to  obey  an  order  to  produce  certain  books  of  a  corporation  of 
which  they  are  officers,  the  corporation  being  required  by  law  to  keep  such  books, 
there  is  a  preeumption  that  they  have  been  kept,  and  the  burden  is  on  defendants 
to  show  that  the  books  are  not  in  existence,  or  not  under  their  control. 

2.  Co8ts--Extra  Allowance— Counsel  Fees. 

The  amount  of  a  counsel  fee  to  be  allowed  plaintiff's  attorney,  as  indemnity  for 
legal  expenses  incurred  by  reason  of  defendants*  refusal  to  obey  a  subpmna  ducea 
tecwnt  being  matter  of  proof,  and  not  of  discretion,  the  allowance  of  a  oertaii^ 
amount,  witfiout  proof,  is  reversible  error. 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkady  and  Bartlett,  JJ. 

Ahram  Kling,  for  appellants.    John  MeCrone,  for  respondent. 

Van  Bbunt,  P.  J.  On  the  10th  of  November,  1887,  an  order  was  made^ 
by  Mr.  Justice  Barrett  that  the  Union  Square  Printing  Company,  a  corpo* 
ration,  be  examined,  and  its  deposition  taken  in  this  action,  pursuant  to  sec- 
tions 872,  873,  of  the  Code  of  Civil  Procedure;  and,  for  that  purpose,  that 
John  Dempsey,  as  president,  and  George  D.  Carroll,  as  treasurer,  of  the  de- 
fendant corporation,  be  examined,  and  produce,  at  the  time  mentioned  in  said 
order,  the  book  or  lx>oks  of  the  defendant  corporation,  showing  the  ownership 
and  transfer  of  stock  therein,  and  its  business  ledger  or  blotter,  as  well  as  its 
by-laws  and  books,  etc.  This  order  was  duly  served  upon  the  defendants,  to- 
gether with  a  $ubp<ima  duces  tecum.  The  defendants  failed  to  appear  upon 
the  return-day  of  said  order.  On  the  18th  of  November,  Mr.  Justice  Bar- 
BBTT  granted  an  order  to  show  cause  why  the  said  Dempsey  and  Carroll 
should  nut  be  p^inisbed  and  fined,  as  for  contempt,  for  their  neglect  and  dis^ 
obedience  of  said  order  and  of  said  mbpcB/na  duoes  t^oum.  Upon  the  return 
oi  said  order,  a  motion  was  entertained  by  the  justice  then  holding  the  special 
term,  to  vacoite  and  set  aside  the  order,  upon  the  affidavits  then  presented, 
which  motion  was  denied,  and  the  motion  to  punish  the  defendants  Dempsey 
and  Carroll,  as  prayed  lor«  granted,  with  costs,  unless  they  attended,  on  the 
day  and  place  in  said  order  dxed.  with  the  books  called  for  in  said  original 
order,  and  submitted  to  examination  then,  and  from  time  to  time  tiiere- 
after,  as  miglit  l)e  necessary.  Tlie  defendants  appeared,  pursuant  to  thi& 
order,  and  were  examined,  but  they  refused  to  produce  the  books,  as  provided 
for  in  said  order.  On  tlie  30th  of  January,  1888,  the  order  made  on  the  26th 
of  November,  1887,  adjudging  the  defendants  in  contempt,  unless  they  ap- 
peared and  were  examined  and  produced  the  books,  was  amended  by  adding 
thereto  tiie  statement  that  the  intent  of  the  order  was  simply  to  sustain  the 
original  order  for  the  examination  of  the  defendants,  and  that  tlie  court  did 
not  pass  upon  the  question  whether  the  defendants  had  in  tlieir  possession  the 
books  which  they  were  required  to  produce.  On  the  23d  of  December,  1887, 
Mr.  Justice  Lawrence  granted  an  order  upon  papers  therein  recited,  that 
the  defendants  show  cause  why  they  should  not  be  punished  for  contempt  in 
neglecting  and  refusing  to  produce  the  books  called  for  by  said  original  order, 
to- wit,  the  stock-ledger  and  minute-book  of  the  del'endant  company.  Upon 
the  lieaj'ing  of  this  order  to  show  cause,  an  order  was  entered,  referring  it  to 
a  referee,  to  take  proof  as  to  the  facts  constituting  the  alleged  contempt,  and 
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to  report  the  same,  with  his  opinion  thereon.  When  the  parties  came  before 
the  referee,  the  moving  parties  introduced  the  original  affidavit,  and  order 
.  for  the  examination  of  the  defendants  and  the  production  of  the  books.  These 
papers  the  learned  referee  received  as  pleadings  detining  the  issues  involved 
in  this  proceeding,  and  not  as  evidence  as  to  the  commission  of  the  contempt, 
and  held  that  the  contempt  must  be  established  by  oommon-law  proof.  The 
plaintiff  thereupon  examined  a  witness  for  the  purpose  of  showing  that  the 
defendants  had  failed  to  comply  with  tlie  order  by  producing  the  books  called 
for.  The  defendants  attempted  to  prove,  upon  the  cross-examination  of  the 
witness,  what  the  defendants  had  testified  to  upon  their  examination,  which 
evidence  was  excluded  by  the  referee,  upon  tlie  ground  that  the  examination 
had  been  reduced  to  writing  and  signed.  This  examination  of  the  defendants 
was  marked,  for  identification,  but,  as  far  as  the  minutes  go,  there  is  nothing 
to  show  that  it  was  ever  offered  in  evidence  before  the  referee.  No  evidence 
whatever  was  offered  upon  the  part  of  the  defendants.  The  referee  there- 
upon reported  that  the  parties  had  been  guilty  of  a  contempt.  Tlie  motion  to 
punish  for  contempt  was  renewed  by  the  plaintiff,  and  a  motion  made  by  the 
defendants  to  set  aside  the  referee's  report,  upon  the  ground  of  misconduct 
on  the  part  of  the  referee.  The  motion  to  set  aside  the  report  was  denied, 
and  the  motion  to  punish  for  contempt  was  granted,  and  from  the  orders 
thereupon  entered  these  appeals  are  taken. 

It  was  claimed,  in  support  of  the  motion  to  set  aside  the  report,  that  the 
referee  had  refused  to  consider  the  affidavits  or  depositions  mentioned  in  the 
-order  of  reference,  other  than  such  affidavits  as  were  introduced  in  evidence 
by  the  plaintiff's  attorney  before  him,  and  that,  as  tiiese  affidavits  raised  an 
issue  as  to  the  possession  of  the  books,  it  was  necessary  that  the  plaintiff, 
before  he  was  entitled  to  these  proceedings,  should  prove  before  the  referee, 
by  oommon-law  proof,  that  the  defendants  had  possession  of  the  books  in  ques- 
tion. As  far  as  the  disposition  of  this  motion  was  conoemed,  it  was  entirely 
immaterial  whether  the  referee  considered  these  affidavits  and  depositions,  or 
not.  The  case  was  tried  by  the  referee  as  though  the  question  to  be  determined 
was  wiiether  the  defendants  were  to  be  deemed  in  possession  of  these  books,  on 
the  proof  presented  before  him;  and  he  found  that,  under  the  circumstances* 
the  burden  of  proof  of  sliowing  the  fact  that  these  books  were  not  in  their 
possession  was  upon  the  defendants;  and  in  this,  we  think,  he  was  clearly 
right,  for  two  reasons:  First,  because  the  order  of  Mr.  Justice  Babbbtt  re- 
quired the  production  of  the  books,  and  if  the  defendants  did  not  obey  this 
-order,  they  were  bound  to  show  the  reason  why,  and  this,  under  the  ruling  of 
the  referee,  made  at  the  suggestion  of  tlie  defendant's  counsel,  could  only  be 
done  by  the  production  of  common-law  proof  that  the  books  called  for  did  not 
exist,  or  that  they  could  not  be  produced  by  the  defendants  becauseylltey 
knew  nothing  of  their  whereabouts,  and  could  not  ascertain  the  same./ The 
denials  contained  in  the  examination  of  the  defendants  could  not  be  received 
as  such  proof,  even  if  offered  for  that  purpose,  which  they  were  not,  because 
they  were  not  common-law  proof.  The  reference  was  ordered  because  these 
<lenials  did  not  satisfy  the  learned  justice  before  whom  the  motion  was  made, 
and  he  desired  that  an  oral  examination  should  be  had  upon  this  point  before 
^n  oHlcer,  who  could  see  the  witnesses,  and  judge  from  their  appearance,  as 
well  as  from  the  testfmony  given,  of  the  verity  of  their  utterances.  The 
books  having  been  ordere^l  to  be  produced,  the  burden  was  upon  tlie  defend- 
ants to  excuse  their  failure  to  obey.  The  second  reason  why  the  burden  of 
proof  was  upon  the  defendants  to  excuse  their  neglect  to  proiiuce  the  bouks, 
fs  because,  under  the  law  under  which  tiie  Union  Square  Printing  Company 
was  organized,  the  trustees  were  bound  to  keep  a  iKwkof  the  cliaracter  called 
for  by  the  subpoena,  and  the  failure  to  keep  such  a  book  was  prescribed  hy  tJie 
statute  to  be  a  misdemeanor.  The  presumption,  thei-efore,  was  that  tiie 
trustees  of  this  corporation  had  performed  their  duty,  had  not  been  guilty  of 


Digitized  by  VjOOQIC 


Sup.  Ct.]  FENLON  V.  DBMP8ET.  765 

a  misdemeanor,  and  had  kept  the  book  in  question,  and,  such  being  the  fact, 
that  the  book  was  in  existence,  and  had  been  kept  as  required  by  the  statu teX 
£ach  trustee  was  liable  to  be  compelled  to  produce  that  book  in  court,  umier 
the  provisions  of  the  Ck)de,  for  the  purpose  of  being  used  in  connection  witli 
his  examination,  to  refresh  his  memory  upon  points  upon  wluch  he  might  he 
examined  by  reference  thereto.  In  the  case  of  People  v.  Pease,  27  N.  Y .  74, 
this  rule  in  regard  to  presumptions  is  distinctly  recognized.  In  that  case, 
the  question  arose  as  to  the  right  of  a  person  who  was  alien  born  to  vote.  It 
was  claimed  that,  in  the  absence  of  any  proof  of  naturalization,  such  vote 
must  be  disallowed.  The  court,  upon  the  other  hand,  held  that,  as  the  voter 
could  not  be  presumed  to  have  committed  a  crime,  which  he  would  have  done 
had  he  voted  without  being  naturalized,  in  the  absence  of  all  proof  upon  the 
subject,  it  must  be  presumed  that  he  had  become  a  citizen  before  oif ering  his 
vote;  and  the  principle  laid  down  by  Greenleaf,  in  his  work  on  "Evidence,** 
that,  "where  the  negative  allegation  involves  a  charge  of  criminal  neglect 
of  duty,  whether  official  or  otherwise,  or  fraud,  or  the  wrongful  violation  of 
actual  lawful  possession  of  property,  the  paiiy  making  the  allegation  must 
prove  it;  for,  in  these  cases,  the  presumption  of  law,  which  is  always  in 
favor  of  innocence  and  quiet  possession,  is  in  favor  of  the  party  charged," —  . 
was  referred  to  with  approval.  And  the  court  proceed  to  say  that  the  re- 
quest to  charge,  in  the  case  cited,  involved  something  more  than  a  criminals 
neglect  of  duty,  or  fraud.  If  the  party  voted  without  naturalization,  the  act 
constituted  it  a  misdemeanor.  The  presumption  against  positive  cri me  cannot 
be  less  strong  than  the  presumption  against  fraud  or  criminal  neglect  of  duty. 
The  negative,  therefore,  which  was  involved  in  the  plaintiff's  request,  could 
not  be  presumed,  but  required  to  be  proved  by  the  party  aUeging  it.  Applying 
the  principles  above  enunciated  to  the  case  at  bar,  the  presumption  is  that 
these  trustees  had  done  their  duty,  and  had  kept  the  book  required  by  law, 
and,  it  being  in  existence,  it  was  supposed  to  be  in  the  custody  of  the  corpora- 
tion, and  its  officers  could  be  compelled  to  produce  it.  If  no  such  book  was 
in  existence,  it  was  the  duty  of  the  defendant  to  have  shown  the  fact,  by 
competent  common-law  proof,  according  to  the  principles  which  were  claimed 
upon  the  reference  by  their  counsel,  and  which  position  was  conceded  by  the 
referee.  We  think,  as  far  as  this  motion  to  punish  for  contempt  is  concerned, 
the  counsel  for  the  defendants  has  entirely  mistaken  the  presumptions  arising 
from  the  position  of  the  defendants,  and  that  if  he  desired  to  excuse  the  failure 
to  produce  these  books,  either  because  of  their  non-existence*  or  that  they 
were  not  under  the  control  of  the  defendants,  it  was  necessary  for  him  to- 
ast ablish  those  facts  before  the  referee,  by  evidence  upon  his  part.  He  hav- 
ing failed  to  do  so,  the  defendants  stood  before  the  court  without  any  justi- 
fication for  the  violation  of  the  orders  which  have  been  made  against  them. 
The  allowance  of  the  6100  counsel  fee  to  the  plaintiff's  attorney,  by  way  of 
indemnity,  cannot  be  sustained.  While  the  court  has  the  power  to  impose, 
as  a  fine,  an  indemnity  for  legal  expenses  incurred,  in  addition  to  those  prop- 
erly taxable,  the  amount  of  such  indemnity  must  be  ascertained  by  evideuce, 
to  which  is  to  be  applied  the  same  rules  of  law  tis  upon  the  trial  of  an  action 
brought  for  the  injury.  The  amount  of  such  indemnity  is  in  no  sense  in  the 
discretion  of  the  court,  but  the  judgment  of  the  court  must  be  founded  upon 
legal  proof.  Sttdlow  v.  Knox,  7  Abb.  Pr.  (N.  S.)  420.  There  was  no  such 
proof  offered  as  to  this  $100  allowed  for  counsel  fee,  and  consequently  the 
order  appealed  from  was  erroneous,  and  must  be  reversed,  and  the  proceed- 
ings remitted  to  the  special  term  for  further  procedure,  but  without  costs. 

Babtlbtt  and  Bbady,  JJ.,  concur. 
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Sternpeld  et  al»  v.  Pare  Fire  Ins.  Go. 
(Sxipreme  Court,  General  Term,  First  Department,    Noyember  23, 1888.) 

Insurance— Actions  on  Policibb— Mibbsfrbsentations  of  Loss. 

In  an  action  on  one  of  several  policies  on  a  stock  of  goods,  the  jurr  found  for 
plaintiff  half  of  the  amount  of  defendant's  policyj  to  reach  which  conclusion  they 
must  hare  found  the  whole  loss  to  be  $5,000.  The  plaintiff  in  hia  proofs  of  loss 
stated  that  the  value  of  the  property  was  $23,842.47,  and  the  loss  the  same.  The 
proofs  were  based  on  an  inventory  made  about  a  year  before  and  afterdeducUng  cer- 
tain gooda  delivered  to  creditors,  and  adding  expenditures  for  purchases  and  man- 
•  ufacture,  and  deducting  sales,  a  net  loss  was  left  of  $19,882.73,  besides  the  value  of 
property  saved,  stated  to  be  ^,609.75,  but  which  the  appraisers,  appointed  accord- 
ing to  the  policy,  found  to  be  $1,968.78.  Held  that,  in  the  absence  of  any  evideooe 
of  mistake  or  miaapprehension,  the  overstatement  of  loss  was  so  great  as  to  warrant 
the  inference  that  the  proofs  were  made  with  the  intent  to  defraud  the  company, 
and  that  the  policy  was  forfeited,  under  the  clause  in  the  policy  providing  for  for- 
feiture for  misrepresentation  in  the  proof  of  loss. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Adolph  Sternfeld  and  others  against  the  Park  Fire  Insurance 
•C!ompany.  Judgment  for  plaintifCs  on  the  verdict  of  a  jury,  and  motion  for  a 
new  trial  overruled.    Defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Daniiels,  JJ. 

0.  E.  BHghU  for  appellant.     W.  W.  NileSt  for  respondent. 

Daniels,  J.  The  recovery  was  upon  a  policy  of  insurance  issued  by  tlie 
defendant,  whereby  it  insured  0.  De  Yulder  against  loss  or  damage  by  fire  to 
the  amount  of  $1,500,  on  feathers  and  materials  for  manufacturing  the  same, 
manufactured,  unmanufactured,  and  in  process  of  mannfisu^ture,  and  other 
merchandise  not  more  hazardous  than  his  own.  The  property  insured  was 
contained  in  a  brick  building  known  as  number  BO  West  Houston  street,  in 
tlie  city  of  New  York.  Other  Insurance  was  obtained  upon  the  same  prop- 
erty, amounting,  with  the  policy  in  suit,  to  the  sum  of  $10,000.  A  Are  oc- 
curred in  the  store  in  the  night-time,  on  or  about  the  28th  of  August.  1885. 
The  fire  was  of  short  duration,  but  it  was  alleged  on  behalf  of  the  plaintilEs, 
who  became  the  assignees  of  De  Vulder,  that  a  loss  had  befen  sustained  upon 
the  property  insured ,  amounti  ng  to  the  sum  of  $28, 342.  After  the  occurrence 
^f  the  fire,  proofs  of  loss  were  served  upon  the  company,  which  were  verified 
by  De  Vulder,  in  which  his  stock  was  stated  to  be  of  the  value  of  $28,342.47, 
and  the  loss  or  damage  on  the  stock  was  claimed  to  be  the  same  amount.  An 
appraisement  was  afterwards  made  under  a  clause  in  the  policy  providing  for 
it,  by  the  selection  of  appraisers  by  each  of  the  parties,  and  the  selection  by 
tiie  two  appraisers  so  selected  of  an  umpire  in  case  of  their  disagreement. 
Tlie  appraisers  in  this  manner  selected  examined  the  property  insured,  and 
not  wholly  destroyed  by  the  fire.  By  their  report  they  determined  the  original 
value  of  this  property  not  destroyed  to  be  the  sum  of  $2,852.74;  'its  value  after 
the  fire,  $383.95;  and  the  loss  on  that  property,  $1,968.79.  This  was  held  by 
the  court,  as  it  was  required  to  be  under  the  policy,  conclusive  against  the 
plaintiffs  as  to  the  extent  of  the  damage  sustained  by  the  property  not  wholly 
destroyed  by  the  fire.  The  material  controversy  in  the  case  was  in  this  man- 
ner reduced  to  the  value  of  the  property  actually  destroyed  by  the  fire,  and 
that,  according  to  tbe  proofs  of  loss,  was  stated  to  be  the  sum  of  $19,832.72. 
These  proofs  appear  as  to  their  amount  to  have  been  based  upon  an  inventoiy 
made  of  the  stock  and  goods  in  the  store  in  October  preceding  the  fire,  when 
their  value  is  stated  to  have  been  $35,751.92.  From  this  stock  there  was  de- 
livered to  certain  creditors  in  December,  1884,  merchandise  amounting  to  tlie 
flum  of  $15,000,  and  to  the  residue  of  $20,751.92  were  added  what  were  stated 
to  have  been  expenditures  made  in  manufacturing  feathers,  and  for  other 
property  purcluised,  and,  deducting  sales  made  prior  to  the  time  of  the  fire, 
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leaving  what  was  then  stated  to  be  a  net  loss  of  property  actually  destroyed 
by  the  fire  amounting  to  the  sum  of  $19,882.72,  besides  the  loss  on  the  prop- 
erty saved,  stated  to  be  $3,509.75,  but  fixed  by  the  appraisers  at  $1,968.79. 

It  was  alleged,  by  way  of  defense  in  the  action,  tliat  De  Yulder  had  fraud- 
ulently represented  to  the  company  the  amount  of  the  loss  to  be  greater  than 
it  actually  was,  and  that  he  had  sworn  falsely  in  swearing  to  the  proofs  of 
loss  containing  these  statements.  The  jury  by  their  verdict  found  in  favor 
-of  the  plaintiffs  for  the  sum  of  $750,  being  half  the  amount  of  the  defendant's 
policy.  To  render  this  verdict,  the  jury  must  have  reached  the  conclusion,  as 
the  whole  insurance  did  not  exceed  the  sum  of  $10,000,  and  it  was  to  be  divided 
4ind  equally  proportioned  between  the  companies  whose  policies  were  issued 
upon  the  property,  that  the  whole  loss  of  De  Vulder  by  the  fire  amounted  to  no 
'more  than  the  sum  of  $5,000.  This  left  an  overstatement  in  his  proofs  of  loss 
9f  $18,842.47.  To  that  extent  the  j ury  must  necessarily  have  assumed  that  the 
proofs  of  loss  were  untruthful.  Neither  the  evidence  of  De  Vulder  nor  that 
*of  any  other  witness  tended  to  explain  this  difference,  on  the  ground  of  any 
mistake  or  misapprehension  concerning  either  of  the  facts  upon  which  the 
proofs  were  made  and  verified;  and,  as  there  was  no  ground  from  which  it 
could  be  inferred  that  the  loss  had  been  overstated  in  this  manner  by  mistake, 
'there  was  reason  for  assuming  that  it  had  been  fraudulently  made  to  defraud 
the  insurance  company  out  of  the  other  half  of  the  amount  of  the  policy. 
-Such  an  inference  necessarily  follows  from  so  great  a  difference.  The  loss  in 
this  manner  bad  been  stated  by  the  assured  to  an  amount  exceeding  three- 
fifths  of  what  had  actually  been  sustained;  and  it  is  not  to  be  supposed  orpro- 
:8umed  that  it  could  have  been  so  overstated  by  any  mistake  intervening  in 
the  statements  presented  by  the  proofs.  But  the  inference  is  direct  and 
plainly  to  be  drawn  from  this  difference  that  De  Yulder  must  have  known 
-that  bis  statement  was  untruthful^  and  his  affidavit  verifying  it  was  false, 
.and  from  that  the  conclusion  follows  that  it  was  intended  thereby  to  defraud 
4;he  insoranee  company.  And  this  inference  is  materially  strengthened  by  the 
fact  that  the  preceding  inventory  of  De  Vulder's  stock,  taken  in  January, 
1884,  amounted  to\  no  more  than  the  sum  of  $20,478.18,  and  his  business  aft- 
erwards was  not  prosperous,  and  the  fire  causing  the  loss  was  of  very  short 
dul^tion,  and  confined  only  to  a  portion  of  the  store.  In  Boston  v.  Andretoa, 
63  N.  Y.  98,  property  had  been  taken  by  a  manufacturing  corpwation  for 
which  it  had  issued  its  stock.  The  property  was  proven  to  have  been  worth 
no  more  than  50  per  cent,  of  the  amount  for  which  it  was  received  by  the  com- 
pany and  for  which  its  stock  was  issued ;  and  from  this  difference  the  court  held 
that  the  law  would  assnme  the  transaction  to  be  fraudulent,  leaving  no  question 
of  fact  as  to  the  intent  to  be  passed  upon  by  a  jury.  Applying  the  principle  of 
that  decision  to  this  case,  and  the  inference  is  much  more  strongly  sustained 
than  it  there  was  of  an  intent  to  deceive  and  defraud  the  company  by  this 
•overstatement  of  the  loss  of  the  assured.  And  that  the  overatatement  existed 
is  clear  from  the  verdict  of  the  jury,  which  proceeded  upon  the  conclusion 
that  the  actual  loss  did  not  exceed  the  sum  of  $5,000.  This  could  iMve  been 
adopted  on  no  other  view  of  the  evidence  than  that  the  assured  had  overstated 
his  loss  to  the  extent  of  upwards  of  $18,000;  and  upon  that  fact,  necessarily 
entering  into  the  case,  from  the  verdict  which  the  jury  have  rendered,  they 
should.  Instead  of  finding  for  the  plaintiff  any  sum  of  money,  have  found  in 
favor  of  the  defendant;  for  the  policy  had  provided  that  "any  fraud,  or  at- 
tempt at  fraud,  or  any  misrepresentation  in  any  statement  touching  the  Joes, 
or  any  false  swearing  on  the  part  of  the  assured  or  his  agent,  in  any  examina- 
tion, or  in  the  proof  of  loss  or  otherwise,  shall  cause  a  forfeiture  of  all  claim 
on  this  company  under  this  policy,  and  in  such  case  this  company  shall  have 
the  ri^ht  at  any  time  to  require  tlie  same  to  be  delivered  up  to  be  canceled.'' 
And  under  this  provision  this  fraudulent  overstatement  of  the  loss  forfeited 
all  claim  to  indemnity  under  the  policy,  and  entitled  the  company  to  a  verdict 
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against  the  plaintiff.    The  judgment  and  order  should  therefore  be  reversed^ 
and  a  new  trial  ordered,  with  costs  to  the  defendant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Bbadt,  J.,  concur. 


Sternfeld  et  al.  t>.  Western  Ins.  Co. 
{Supreme  Courty  General  Term,  First  Department    November  23, 1888.) 

IHSURANOE— Actions  on  Policibb— New  Trial— Newly-Discovebed  Evidsncb. 

In  an  action  on  an  Insurance  policy  on  a  stock  of  goods  the  jurv  returned  a  ver- 
dict f o  r  the  full  amount  of  the  policy.  One  of  the  items  forming  the  basis  of  the  cal- 
culation of  the  value  of  the  goods,  as  stated  in  the  proofs  of  loss,  was  the  amoant 
of  goods  returned  by  the  insured  to  a  certain  person.  No  evidence  was  given  on 
the  trial,  except  a  general  statement.  After  the  trial  the  invoice  of  the  goods  was 
discovered,  in  which  the  prices  were  stated  to  be  about  one-half  less  than  in  ^e 
proofs  of  loss.  The  same  invoice  was  offered  in  evidence  in  an  action  on  another 
policy  on  the  same  goods,  and  the  jury  found  the  value  of  the  goods  lost  to  be  less 
than  three-fifths  of  the  amount  stated  in  the  proofs.  Heldt  that  a  new  trial  should 
have  been  granted  for  newly-discovered  evidence. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Adolph  Sternfeld  and  others  against  the  Western  Insurance  Com- 
pany on  a  fire  insurance  policy.  From  a  judgment  entered  on  a  verdict  of 
the  jury,  and  from  an  order  denying  a  motion  for  new  trial  made  upon  the 
minutes,  and  an  order  denying  a  motion  for  new  trial  made  upon  the  ground 
of  newly-discovered  evidence,  defendant  appeals.  . 

Argued  before  Van  Baunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

0.  E.  Bright,  for  appellant.     W.  W.  Nilea,  for  respondents. 

Daniels,  J.  The  policy  on  which  the  verdict  and  judgment  have  been  re* 
covered,  was  issued  upon  the  same  property  as  the  policy  was  in  the  case  of 
the  Park  Fire  Jna,  Co,,  ante,  766;  and  it  amounted  to  the  sum  of  $1,000. 
The  trial  resulted  in  a  verdict  for  the  amount  of  the  policy,  together  with  the 
interest  upon  it.  The  statements  which  were  made  in  the  proofs  of  loss,  and 
the  evidence  given  by  the  witnesses  upon  the  controlling  facts  of  the  case,, 
were  similar  to  that  given  in  the  action  by  the  same  plaintifEs  against  the 
Park  Fire  Insurance  Company;  but  upon  the  trial  of  this  action  the  account  of 
goods,  amounting  to  the  sum  of  $15,000,  which  had  been  delivered  by  De 
Yulder,  the  insured,  to  Joseph  Andrade  &  Co.  and  Lewisohn  Bros.,  was  not 
produced  or  proved,  but  it  was  discovered  and  obtained  by  the  defendant  after 
tlie  trial  of  this  action.  And  it  was  on  the  fact  of  that  discovery  and  the  effect 
that  the  account  itself  might  liave  upon  the  minds  of  the  jury,  in  considering 
the  other  evidence,  that  the  motion  for  the  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  was  made.  It  appeared  by  the  affidavits  that  William  J. 
Swan  had  made  an  Ineffectual  effort  before  the  trial  of  this  action  to  discover 
the  character  and  amount  of  the  goods  which  had  been  returned  by  De  Yulder 
to  Andi-ade  &  Co.,  and  that  this  account  or  invoice  of  the  goods  had  not  then 
been  obtained;  that  on  the  1st  of  March  after  the  trial  this  affiant  ascer- 
tained tliat  a  list  of  the  property  returned  to  Andrade  So  Co.  was  in  the  pos- 
session of  Field,  Chapman  &  Lenner,  auctioneers,  and  it  was  obtained  from 
them,  and  proved  upon  the  trial  of  the  action  upon  another  policy  brought  by 
the  same  plaintiffs  against  the  Park  Fire  Insurance  Company.  There  seems 
to  have  been  no  want  of  diligence  on  the  part  of  the  company  in  endeavoring 
to  discover  and  obtain  this  account,  and  the  application  was  made  for  a  new 
trial  with  reasonable  diligence  after  it  was  obtained.  The  statements  of  this 
affiant  and  of  Frederic  N.  Hall  are  also  to  the  effect  that  goods  aie  stated  in 
tins  invoice  and  account  of  similar  descriptions  and  quantities,  at  prices  about 
one-half  less  than  the  prices  mentioned  in  the  inventory  of  De  Vulder, sworn 
to  liave  beeri  taken  in  October,  1884.    Several  instances  of  these  differences. 
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greater  or  less  in  amoant,  are  given  by  the  affiant  Hall,  and  they  have  not 
been  denied  or  In  any  manner  explained  in  the  affidavits  used  to  oppose  the 
motion.  It  has  been  stated,  by  way  of  opposing  the  motion,  that  the  account 
or  invoice  obtained  in  this  manner  was  not  identified  as  the  account  of  the 
same  goods  delivered  by  De  Vulder  to  Andrade  &  Co.  and  Lewisohn  Bros. 
But  the  affidavit  of  Swan  shows  this  to  be  a  misapprehension;  for  it  is  stated 
in  the  affidavit  that  it  was  exhibited  on  the  trial  of  the  Park  Insurance  Com^ 
pany  Case  to  C.  Be  Vulder,  who  identified  it  as  being  in  the  handwriting  of 
Godfrey  Angel,  a  clerk  of  De  Vulder,  and  who  testified  that  it  was  the  list  or 
statement  or  invoice  made  by  and  for  De  Vulder,  of  the  goods  returned  to  An- 
drade &  Co.,  and  setting  forth  the  prices  at  which  the  merchandise  had  been 
returned  to  them.  And  that  was  sufficient  for  the  purposes  of  the  motion 
to  establibh  the  identity  as  well  as  the  accuracy  of  the  invoice.  Besides  that, 
it  appeared  that  upon  the  trial  in  which  the  invoice  was  introduced  and  used 
as  evidence  the  jury  had  discredited  the  testimony  and  proofs  of  loss  of  De 
Vulder,  and  found  it  to  be  leas  than  three-fifths  of  the  amount  stated  by 
him;  and  it  is  not  unreasonable  to  suppose  that  if  another  jury  had  the  same 
evidence  before  it  as  the  jury  had  in  the  Case  qf  the  Park  Insurance  Com- 
pany, the  verdict  would  certainly  have  been  no  more  than  in  that  case,  in 
any  event,  and,  following  the  inference  arising  out  of  the  great  difference 
between  the  actual  and  the  asserted  loss,  would  find  a  verdict  for  the  defend- 
ant. The  newly-discovered  evidence  might  very  well,  according  to  the  result 
reached  in  the  Case  of  the  Park  Insurance  Company,  defeat  the  plaintiff's 
claim  upon  this  policy.  The  only  evidence  given  upon  the  trial  of  this  action 
as  to  the  goods  returned  to  Andrade  So  Co.  was  a  general  statement  in  the 
books  of  De  Vulder,  and  in  the  course  of  the  evidence,  that  this  amount  of 
goods  had  been  returned.  No  items  or  prices  were  disclosed  by  which  any 
comparison  could  be  made  with  the  inventory  of  October,  1884,  upon  which 
the  right  of  the  plaintiff  to  maintain  the  action  was  in  a  great  degree  made 
to  depend.  Such  a  comparison  could  only  be  made  by  the  production  of  the 
invoice  or  account  itself;  and,  as  the  facts  were  disclosed  by  the  affidavits,  a 
case  was  made  upon  whi(^  the  defendant  was  entitled  to  an  order  setting 
aside  the  verdict,  and  directing  a  new  trial  to  afford  the  opportunity  to  the 
company  of  introducing  this  evidence  upon  the  trlHl  of  this  action.  The  judg- 
ment and  verdict  should  be  set  aside,  and  the  order  denying  a  new  trial  on 
the  ground  of  newly-discovered  evidence  should  be  reversed,  and  a  new  trial 
ordered,  with  $10  costs,  and  also  disbursements  to  the  defendant  on  the  ap- 
peal from  that  order,  and  on  the  payment  by  the  defendant  of  the  costs  and 
disbursements  of  the  trial  within  20  days  after  notice  of  their  adjustment  by 
the  clerk.  In  case  of  the  failure  to  make  such  payment,  then  the  order  as 
well  as  the  judgment,  which  otherwise  seems  to  have  been  regular,  should  be 
ailirmed,  with  costs  to  the  respondents. 

Vaj^  Brunt,  P.  J.,  and  Bbadt,  J.,  concur. 


StDRNFBLD  et  (li.  v.  WlLLIAMSBUItO  GiTT  FiBB  INS.  CO. 

(Sfiivreme  Court,  Oeneral  Term,  First  Depa/rtment.    November  38, 1888.) 

Appeal  from  circuit  court,  New  Tork  county. 

Action  by  Adolph  Stemfeld  and  others  against  the  Williamsburg  City  Fire  Insurance 
Company  on  an  insurance  policy.  From  a  judgment  on  the  veraict  of  a  jury,  and  an 
order  denying  a  motion  upon  the  minutes  for  a  new  trial,  and  from  an  order  denying  a 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  defendant  appeals. 

Argued  before  Van  Brukt,  P.  J.,  and  Brady  and  Danibls,  J  J. 

O.  JE.  Bright,  for  appellant.     W.  W.  Niles,  for  respondents. 

Dakibls,  J.    The  recovery  in  this  action  was  for  the  amount  of  a  policy  issued  upon 
the  property  of  C.  De  Vulder,  consisting  of  a  stock  of  goods  of  the  same  desoxipUon  as 
the  policy  was  issued  upon  by  the  Park  Fire  Insurance  Company,  (ante,  706.)    The  ver- 
v.2N.Y.8.no.20— 49 
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diet  was  for  the  full  amount  of  the  poliQv,  together  with  interest  uiMfi  it^  md  the  mo- 
tion was  made  for  a  new  trial  upon  affidavits  similar  to  those  which  have  been  men- 
tioned in  the  case  of  the  same  plaintiffs  against  the  Western  Insurance  Company,  (nnte» 
768.)  The  evidence,  which  vtras  discovered  after  the  trial,  was  in  no  sense  cumulative, 
88  that  rule  has  been  settled  bv  the  authorities;  and  it  is  of  such  a  description  as  to  in- 
dicate a  probability  that  upon  its  introduction  into  this  case  it  may  change  the  result  of 
the  litigation.  And  as  there  was  no  want  of  <  diligence  in  the  discovery  of  the  evidence, 
which  it  might  have  been  anticipated  would  be  produced  by  the  plaintiffs  themselves, 
t>r  in  making  the  application  which  was  denied  by  the  order,  it  follows  that  the  order 
denying  a  new  trial  oecause  of  newly-discovered  evidence  should  be  reversed,  with  $10 
costs,  and  also  disbursements;  and  the  verdict  and  judgment  should  be  set  aside,  and  a 
new  trial  ordered,  upon  payment  by  the  defendant  of  the  costs  of  the  trial  alreadv  had. 
If  such  payment  shall  not  be  made  within  20  days  after  notice  of  the  adjustaneBt  by  the 
clerk  of  the  amount  of  costs  to  be  paid,  then  the  order  as  well  as  the  judgment  should 
be  affirmed,  with  costs. 

Van  Bbukt,  P.  J.,  and  Brast,  J.,  concur. 


BiCH  et  al,  D.  BiGH  et  al. 

(Supreme  Courts  General  Terrrit  First  Department.    November  23, 18SS.) 

Tbkakct  in  Common  and  Joint  Tenanot— Oocdpation  ov  Joint  Pbofebtt— Ltabil- 

ITT  OP  Co-TBIfANT  FOB  ReNT. 

Code  Civil  Froc.  N.  Y.  f  1589,  providing  for  the  settlement,  in  an  action  for  parti- 
tion, of  the  rights  of  co-tenants,  where  one  has  received  more  than  his  proportion 
of  the  rents,  and  section  1666,  allowing  one  tenant  to  recover  his  just  proportion 
from  his  oo-tenant,  do  not  render  a  tenant  in  common  liable  to  account  for  the  rent 
of  the  joint  property  occupied  by  himself.^ 

Appeal  from  judgment  on  report  of  a  referee. 

Action  for  partition  bj  Theodore  Hidi  and  another  against  James  Y.  Rich 
«nd  others.  Defendants  appeal  from  an  order  charging  them  with  the  rental 
value  of  the  portion  of  the  premises  occupied  by  them. 

Argued  before  Van  Buunt,  P.  J,,  and  Brady  and  Danirls,  J  J. 

William  H*  Hamiltoti,  for  appellants,    John  Henry  HtUl,  for  respondents. 

Daniels,  J.  By  the  order  from  whii^  the  appeal  has  been  taken  it  was 
determined  by  the  court  that  the  appellants  were  liable  for  the  rental  value  of 
premises  sold  under  a  judgment  in  partition,  and  which  were  occupied  bj 
them  from  May,  1877,  until  the  date  of  the  referee's  report^  in  18^7.  Thej 
rented  out  portions  of  the  premises,  from  which  they  ooUected  through  their 
agent  the  sum  of  83,^2.27,  which  was  all  paid  out  for  interest  on  a  mort- 
gage on  the  premises,  and  taxes,  water  rents,  and  necessary  repairs.    The 

I  By  virtue  of  the  Ohio  statute,  which  provides  that  one  tenant  In  common  miqr  re- 
cover from  another  his  share  of  rents  and  profits  received  by  such  tenant  in  commoD 
from  the  estate,  ** according  to  the  justice  and  equity  of  the  case, "  a  tenant  in  common 
who  uses  the  common  estate  sim'ply  to  pasture  his  cattle  is  liable  to  account  to  his  co- 
tenants  for  their  share  of  the  value  of  such  use,  as  for  rents  and  profits  received.  West 
V.  Weyer,  18  N.  E.  Rep.  587.  See,  also,  note,  id.  One  who  is  tenant  in  common  with 
minors  is  equally  liable  to  them  for  the  proportion  of  the  rents  derived  from  the  common 
property  as  if  they  were  of  age.  Linch  v.  Broad,  (Tex.)  6  S.  W.  Rep.  75L  A  tenant  in 
common  may  maintain  trover  against  his  co-tenant  for  his  share  of  the  common  prop- 
erty consumed  by  the  latter,  Lewis  v.  Clark,  (Vt.)  8  Atl.  Rep.  158;  or  trespass  agaiost 
a  co-tenant,  where  there  has  been  a  wrongful  conversion  of  proi>erty,  McQure  v. 
Thorpe,  (Mich.)  35  N.  "W.  829:  or  indebitatus  assump^it^  where  nls  co-tenant  has  re- 
ceived in  money  more  than  his  share  of  the  rents  and  profits  of  the  common  estate, 
Hudson  V.  Coe,  (Me.)  8  AU.  Rep.  2i9\  Richmond  v.  ConneU,  (Conn.)  11  AtL  Rep.  S33w 
Mere  occupation  by  one  co-tenant,  and  forbearance  to  occupy  by  the  other,  will  not 
render  the  former  liable  for  rent,  Hamby  v.  WaU,  (Ark.)  2  S.  W.  Rep.  705;  Sailer  v. 
Sailer,  (N.  J.)  5  Atl.  Rep.  319;  Hause  v.  Hause,  (MinnO  18  N.  W.  Rep.  48;  but  the  ex- 
clusion of  such  other  co-tenant  will,  Holmes  v.  Best,  (vt.)  5  Atl.  Rep.  885;  Almy  v.  Dan- 
iels, (R.  I.)  4  AU.  Rep.  758;  Scantlin  v.  Allison,  (Kan.)  4  Pac.  Rep.  618.  A  tenant  in 
common  in  possession,  claiming  under  a  tax  title,  is  chargeable  with  the  rent  received. 
Minter  v.  Durham,  (Or.)  11  Pac.  Rep.  'i81.  As  to  the  right  of  one  co-tenant  to  recover 
for  use  and  occupation  by  another  under  a  contract,  see  Elites  v.  Church,  (Mass.)  8  N. 
£.  Rep.  743,  and  note. 
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rental  value  of  the  whole  of  the  premised,  Including  the  portions  rented  by 
the  appellants,  and  the  portions  actually  occupied  by  them,  amounted  to  the 
sum  of  $8,750.  This  left  a  balance  over  and  above  the  rents  collected  and 
applied,  in  the  manner  already  stated,  of  $5,447.78.  Four-tenths  of  this  bal- 
ance Was  charged  against  the  shares  of  the  four  occupants  and  appellants, 
each  being  charged  against  his  or  her  share  of  the  proceeds  of  the  sale  of  the 
property  the  sum  of  $726.36.  The  defendants  excepted  to  the  charge  of  these 
rents  against  them,  and  the  diminution  thereby  of  their  respective  shares  of  the 
proceeds  of  the  property  sold  under  the  judgment  in  the  partition.  They,  to- 
gether with  other  parties  to  the  action,  were  tenants  in  common  of  these 
premises,  and,  as  the  law  has  been  generally  understood  and  followed,  were 
not  liable  to  account  for  the  value  of  so  much  of  the  property  as  was  actually 
occupied  by  them«  At  the  common  law  it  was  clear  that  no  liability  to  ac- 
count for  such  occupancy  existed.  But  by  a  statute  passed  in  England,  known 
as  the  fourth  ot  Anne,  c.  16,  it  was  provided  that  an  action  of  account  might 
be  brought  and  maintained  by-one  joint  tenant  or  tenant  in  common,  bis  exec- 
utors  or  administrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  comes  to  his  just  share  and  proportion,  and  against  the  executor  and  ad- 
ministrator of  »uch  joint  tenant  or  tenants  in  common.  But  this  statute  was 
held  not  to  create  any  liability  to  account,  unless  the  party  proceeded  against 
Lad  actually  received  rents  and  profits  from  the  joint  property.  A  mere  oc- 
cupancy by  one  or  more  of  the  tenants  in  common  was  not  considered  to  be 
sufflcient  within  the  language  of  this  statute  to  create  a  liability.  Henderson 
V.  Eason^  9  £ng.  Law  ft  Eq.  887.  Its  enactment  was  followed  by  a  similar 
statute  in  this  state  restricting  in  still  clearer  terms  the  liability  of  the  oo- 
cupant  to  receiving  more  than  his  just  proportion  of  the  money  obtained 
from  the  joint  property.  2  Rev.  St.  (6th  Ed.)  p.  1131,  §  9.  This  section  of 
the  statute  was  made  the  subject  of  aiscussion  and  examination  in  Woolever 
V.  Knappt  18  Barb.  265,  when  the  construction  applied  to  the  statute  of 
Anne  was  followed;  and  it  was  held  that  a  tenant  in  common,  receiving  no 
money  or  property  from  the  premises  owned  in  common,  but  occupying  them 
faimself ,  was  not  liable  to  account  under  the  provisions  of  this  statute.  This 
was  again  sanctioned  in  Dresser  v.  Dresser^  40  Barb.  300;  Wilcox  v.  WUgox, 
48  Barb.  327;  Joslyn  v.  Joslyn,  9  Hun,  888;  Roseboom  v.  Roseboom^  15  Hun, 
809;  and  it  received  the  sanction  of  the  court  in  McCabe  v.  McCabe,  18  Hun, 
153,  and  in  Le  Barren  v.  Babcock,  46  Hun,  598.  The  language  of  section 
1666  of  the  Code  of  Civil  Procedure,  relating  to  the  right  of  a  joint  tenant  or 
tenant  in  common  of  real  property  to  maintain  an  action  to  recover  his  just 
proportion  from  his  co-tenant,  is  no  broader  than  that  contained  in  the  He- 
vised  Statutes,  and  in  no  manner  enlarges  the  right  of  the  tenant  who  may 
be  out  of  possession.  Neither  does  section  1589  of  the  same  Code,  which  has 
provided  for  the  adjustment  in  the  interlocutory  or  final  judgment  in  parti- 
tion, or  otherwise,  as  the  case  may  require,  of  the  rights  of  one  or  more  of 
the  parties,  as  against  any  other  party,  by  reason  of  the  receipt  by  the  latter 
of  more  than  his  or  their  proper  proportion  of  the  rents  or  profits  of  a  share, 
or  part  of  a  share,  confer  any  greater  right  on  the  party  out  of  possession,  or 
create  any  greater  liability  of  a  party  in  possession,  to  account  for  the  rents  or 
profits  of  the  premises,  while  he  may  be  only  in  their  actual  occupancy.  The 
object  of  this  section  has  been  to  provide  no  more  than  for  equality  of  parti- 
tion, and  the  adjustment  of  the  rights  of  a  tenant  in  common  or  joint  tenant 
of  that  equality,  by  ciiarging  him  with  his  proper  proportion  of  the  rents  or 
profits  which  he  may  have  received  from  the  joint  property.  Tlie  person  to  be 
charged  has  been  made  liable  for  rents  received  by  him,  and  not  for  the  value  of 
his  own  occupancy.  It  has  not,  either  by  language  or  implication,  imposed  a 
liability  not  previously  existing  upon  the  tenant  to  pay  for  his  occupancy  of 
the  joint  property  when  that  may  be  all  that  is  made  to  appear  as  the  founda- 
tion of  the  claim  against  him.    In  the  case ot8coU  v.  Guernsey ^  48  N.  Y.  106» 
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the  commission  of  appeals  did  charge  one  of  the  parties  to  an  action  in  parti- 
tion  with  the  rental  value  of  so  much  of  the  land  as  had  been  occupied  by 
himself.  His  occupancy  commenced  during  the  continuance  of  a  life-estate, 
with  the  assent  of  a  life-tenant,  and  it  was  for  the  value  of  such  occupancy 
after  the  decease  of  the  life-tenant  that  he  was  charged  by  the  judgment  af- 
firmed by  this  decision.  Another  occupant  was  in  like  manner  charged  with 
the  rental  value  of  the  part  of  the  premises  occupied  by  him,  but  he  had 
agreed  to  account  for  such  rent  on  the  final  settlement  of  the  estate.  The 
case  was  a  complicated  one  in  several  respects,  and  the  restricted  provision  of 
the  Revised  Statutes  concerning  the  liability  of  joint  tenants  and  tenants  in 
common  to  account  was  not  considered  by  the  court.  Neither  was  either,  of 
the  authorities  which  have  already  been  mentioned,  and  had  then  been  de^- 
cided,  made  tlte  subject  of  the  slightest  allusion.  And  th^  court,  in  its  de- 
cision, inay  very  well,  under  these  circumstances,  as  the  amount  was  not 
large  whicli  was  charged  against  Thompson,  have  overlooked'  the^e  authori- 
ties controlling  this  part  of  the  case.  This  decision  was  made  in  1871,  and 
while  the  same  subject  has  frequently  been  before  the  courts  since  that  time, 
it  has  not  been  regarded  as  a  oontix>lling  authority,  or  one  which  should  be 
followed  in  the  disposition  of  controversies  of  this  description.  If  the  statute 
or  either  of  the  earlier  cases  defining  the  liability  of  a  jQint  tenant  or  tenant 
in  common  to  account  had  been  considered  by  the  court,  and  the  decision  had 
followed  that  the  occupant  of  joint  property  should  pay  the  value  of  his  oc- 
cupation, then  it  would  clearly  be  a  case  which  should  now  be  followed.  But 
as  no  attention  was  devoted  to  that  statute  or  to  those  authorities,  and 
whenever  the  question  has  risen  since  this  decision,  the  court  has  continued 
to  follow  the  earlier  cases,  the  same  course  should  be  adopted  in  the  disposi- 
tion of  the  present  action.  And  that  will  require,  these  four  it^ms  charged 
against  the  appellants  to  be  rejected*  and  their  right  affirmed,  tp  participate 
in  the  proceeds  of  the  sale  of  the  property  under  the  judgment,  without  any 
reduction  whatever  on  account  of  their  respective  occupations  of  the  property 
partitioned.  It  does  not  appear  by  the  papers  presented  to  the  court  that  the 
defendants  have  obtained  any  such  benefit  under  the  judgment  directing  the 
distribution  of  the  proceeds  of  sale  as  precluded  them  from  bringing  this  ap- 
peal. Neither  does  the  fact  appear  that  anything  whatever  has  beeu  paid  ta 
or  for  either  of  these  parties  under  that  judgment.  The  order  from  which 
the  appeal  has  been  taken  should.be  modified  by  sustaining  the  exceptions  of 
the  defendants  to  the  fourth  paragraph  of  the  referee's  report,  and  the  amounts 
charged  against  them  respectively  for  their  occupation  of  the  premises  should 
be  rejected,  and  in  all  other  respects  the  order  should  be  affirmed,  without 
costs;  the  order  to  be  entered  to  be  settled  by  Mr.  Justice  Daniels. 

Van  Brunt,  P.  J.,  and  Bradt,  J.,  concur. 


Foster  v.  Easton  et  al, 
(Supreme  Comi%  General  Temhy  First  Departments    November  23, 1888.) 

Wills— Construction— Leoact  in  Payment  op  Dbhaxds. 

A  testator  received  |700  from  plaintiff^  a  nurse  and  housekeeper  in  his  family,  in 
consideration  of  a  promise  to  make  a  provision  for  her  in  his  will,  and  to  keep  np 
for  her  benefit  a  policy  of  insurance.  He  paid  premiums  on  the  policy  until  the  com- 
pany failed,  and  in  his  will  gave  plaintiff  the  income  of  $4,500,  and  the  use  of  ahoase 
and  lot,  for  life,  "in  full  payment  of  any  demand  ♦  ♦  •  by  reason  of  any  serv- 
ices rendered  for  me  in  my  life-time. "  Meld^  that  this  provision  was  in  Uen  of  all 
deniands,  and  that  he  had  f  uUy  complied  with  the  undertaking  on  his  partb 

New  Trial — Surprise — Failure  to  Sugobst  at  Trial. 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  occasioned  by  the  re- 
ception of  certain  evidence  which  it  is  alleged  plaintiff  could  have  contradicted  if 
she  had  anticipated  it,  and  had  not  been  prevented  by  illness  from  attending  at  the 
trial,  where  no  suggestion  of  surprise  was  made  at  the  trial,  and  no  opportanity 
was  requested  to  procure.  plalntifC's  testimony. 
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8.  Pleadiho— Ajcbitdkent^Wrbn  madb. 

An  order  amending  the- answer  so  as  to  conform  to  the  proof  is  proper  when  made 
in  the  presence  of  both  parties  without  objection. 

Appeal  from  special  term.  New  York  county. 

Action  by  Mary  A.  F<>ster  against  James  Easton  and  otliers,  executors,  to 
recover  a  certain  sum  of  money  alleged  to  have  been  received  by  their  testator 
in  trust  for  plaintiff.  Judgment  was  entered  for  defendants,  from  which,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the  ground  of  surprise, 
plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Macombsr  and  Bartlett,  JJ. 

Louis  P.  Levy,  for  appellant.     William  Vanamee^  for  respondents. 

Bartlett,  J.  The  findings  upon  which  the  judgment  in  this  action  is 
based  are  amply  sustaincHl  by  the  evidence.  The  purpose  of  the  suit  was  to 
compel  the  defendants,  as  executors  of  James  B.  Bell,  deceased,  to  pay  to  the 
plaintiff  a  sum  of  money  alleged  to  have  been  received  by  the  defendants^  tes- 
tator under  an  agreement  on  his  part  that  he  would  safely  invest  the  same  as 
a  trustee  for  the  plaintiff,  and  pay  it  over  to  her  upon  demand.  It  appears 
that  the  plaintiff  acted  as  nurse  and  housekeeper  In  the  family  of  the  testator, 
and  that  his  w^ife  had  caused  her  life  to  be  insured  for  the  plaintiff*s  benefit. 
Upon  the  death  of  his  wife  the  testator  collected  the  insurance  to  the  amount 
of  $700,  and  it  is  this  sum  which  the  plaintiff  seeks  to  have  impressed  witli  a 
trust  for  her  benefit.  The  trial  judge  has  found  that  after  the  receipt  of  this 
money  by  Mr.  Bell  he  made  an  arrangement  with  the  plaintiff  by  which  he 
might  retain  it  for  his  own  use,  in  consideration  of  a  promise  to  make  pro- 
vision for  the  plaintiff  in  his  will  and  an  agreement  on  his  part  to  keep  up  a 
then  existing  insurance  policy  in  the  Wayne  County  Co-operative  Union  Bene- 
fit Company,  upon  his  own  life,  for  the  plaintiff's  benefit.  As  a  matter  of  fact 
lie  did  provide  for  the  plaintiff  in  his  will  by  giving  her  the  income  of  $4,500, 
and  the  use  of  a  house  and  lot,  for  life*  He  also  paid  the  premiums  upon  his 
insurance  policy  until  the  company  by  which  it  was  issued  failed  and  went 
out  of  existence.  The  gifts  to  the  plaintiff  are  specified  by  the  testator  in  liis 
will  to  be  made  **in  full  payment  and  satisfaction  of  any  claim  or  demand  she 
may  or  might  have  or  clhim  to  have  or  make  against  me  or  my  estate  by  rea- 
son of  any  services  rendered  for  me  in  my  life-time."  It  is  strongly  insisted 
in  behalf  of  the  appellant  that  this  language  manifests  an  intent  that  the  tes- 
tamentary provisions  in  favor  of  the  plaintiff  were  intended  only  as  a  recom- 
pense for  her  services  in  the  family  of  the  testator,  and  were  not  meant  to 
cover  herdaim  for  the  insurance  money.  The  trial  judge  thought,  however, 
that  there  was  no  doubt  the  deceased  designed  the  provision  which  he  made 
to  be  in  lieu  of  all  existing  claims,  and  that  the  plaintiff  so  understood  it. 
This  view  is  probably  correct,  but,  if  not,  the  testator  appears  to  have  com- 
plied fully  with  the  conditions  upon  which  he  was  allowed  to  retain  the  insur- 
ance collected  upon  the  life  of  his  wife,  by  keeping  alive  for  the  plaintiff's 
benefit  the  insurance  on  his  own  life  so  long  as  the  company  lasted  in  which 
his  policy  had  been  taken  out.  There  was  not  such  a  complete  failure  of  con- 
sideration as  to  defeat  the  agreement.  The  order  amending  the  answer  so  as 
to  conform  to  the  proof  was  properly  made.  Tlie  counsel  for  the  respondents 
swears  positively  that  it  was  granted  when  both  parties  were  before  the  court, 
and  without  obiection,  and  there  is  no  denial  of  this  explicit  statement.  There 
is  no  merit  in  the  appeal  from  the  order  refusing  to  grant  a  new  trial  on  the 
ground  of  surprise.  The  action  was  in  form  a  suit  for  an  accounting  as  to 
any  sums  of  money  received  by  the  testator  for  the  benefit  of  the  plaintiff ,  and 
the  answer  was  in  substance  a  denial  of  any  Information  sufiicient  to  form  a 
belief  as  to  the  main  allegations  of  the  complaint,  and  also  a  plea  of  the  stat- 
ute of  limitations.  The  alleged  surprise  really  consisted  in  the  action  of  the 
•court  in  receiving  testimony  in  behalf  of  the  defendants  to  establish  the  agree- 
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ment  which  has  been  mentioned  between  the  plaintiff  and  her  nnde,  undei 
which  he  was  allowed  to  retain  the  insurance  on  his  wife's  life.  It  is  asserted 
that  the  witnesses  who  gave  testimony  on  this  point  favorable  to  the  defend- 
ants could  have  been  contradicted  by  the  plaintiff  herself  if  the  admission  of 
such  testimony  had  been  anticipated,  and  the  plaintiff,  who  was  ID,  had  been 
able  to  be  present  at  the  trial.  No  suggestion  of  surprise,  however^  appears 
to  have  been  made  to  the  trial  judge;  nor  was  he  requested  to  afford  the  coun- 
sel for  the  plaintiff  an  opportunity  to  procure  the  plaintiff's  testimoQy  on  this 
point,  or  to  adjourn  the  court  until  she  should  have  an  opportunity  to  attend. 
If  there  was  any  surprise  in  the  case  it  would  seem  to  have  been  occasioned 
rather  by  the  final  decision  than  by  anything  in  the  proceedings  on  the  trial, 
and  it  was  not  manifested  early  enough  to  afford  a  valid  reason  for  granting 
a  new  trial.  The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  and  Macomber,  J.,  concun 


American  Bible  See.  et  al.  v.  American  Colonization  Soc.  et  al. 
{Supreme  Covrt^  General  Term,  First  DepartmenL    November  28, 188S.) 

Wills— C0N8TKUOT10N— Description  of  Lboatbsb. 

*  Under  a  will  bequeathing  property  to  varions  named  associations^  describing 
them  as  "all  of  or  in  the  city  01  New  York, "  a  bequest  to  the  American  Goloaization 
Society  passed  to  the  national  organization  of  that  name,  instead  of  to  the  New 
York  branch  thereof,  the  latter  not  being  incorporated  at  the  time  of  the  testatrix's 
death,  and  It  appearing  that  it  was  the  mere  agent  of  the  former  in  New  York,  and 
there  being  no  dispute  as  to  the  capacity  of  the  national  society  to  take  the  be- 
quest. 

Appeal  from  special  term.  New  York  county. 

Action  to  construe  the  will  of  Sarah  Bunce,  deceased.  The  special  term 
entered  judgment  denying  the  American  Colonization  Society  the  right  to 
recover  a  portion  of  the  estate  of  testatrix,  and  that  society  appeals.  The 
facts  requisite  to  an  understanding  of  the  case  are  as  follows:  Sarah  Bunce 
died  in  1851,  leaving  a  will  dated  July  16,  1833,  and  a  codicU  thereto  dated 
October  18,  1849.  The  material  part  of  the  codicil  upon  which  the  question 
in  this  case  arises  is  as  follows:  '* Sixthly,  I  give  to  my  beloved  »iece  Sarah  B. 
Munsell  and  her  husband,  Henry  H.  M unsell,  for  their  joint  lives  ray  house 
,  and  lot  No.  18  (eighteen)  Tenth  Street.  On  their  death  I  direct  tlie  same  to  be 
sold  by  any  trustee  or  other  person  to  be  appointed  by  the  proper  tribunal  in 
the  state  of  New  York,  and  the  proceeds  divided  evenly  among  the  following: 
societies,  to  wit:  The  American  Bible  Society;  the  American  Tract  Society p 
the  New  York  Seamen^s  Friend  Society;  and  the  American  Ckdonization  So- 
ciety,— all  of  or  in  the  city  of  New  Yoric.  Lastly,  I  direct  that  no  legacy  or 
devise  shall  fail  by  reason  of  any  mistake  or  change  in  name  or  want  of  in* 
corporation  of  any  society,  by  their  incapacity  to  take  by  devise  or  other 
delect,  but  in  such  event  shall  remain  with  my  executor  to  he  applied  to- 
similar  use  at  Ids  arbitrary  discretion. " 

Argued  before  Van  Bkunt,  P.  J.,  and  Babtlett  and  Magomber,  JJ. 

Theron  O*  Strong  and  F*  Mathewson,  for  appellant.  William  H,  Haldane^ 
for  respondents. 

Macomber,  J.  It  is  conceded  on  all  sides  that  each  of  the  plaintiffs  is 
entitled  to  recover  one-fourth  of  the  proceeds  to  be  derived  by  the  sale  of  the 
premises  mentioned  in  the  codicil  and  described  in  the  complaint.  It  will  be 
observed  that  it  is  not  tie  New  York  Seamen's  Friend  Society  named  in  the 
codicil,  which  is  one  of  the  plaintiffs,  but  the  American  Seamen's  Friend 
Society.  Yet  it  was  so  obvious  that  the  intention  of  the  testatrix  was  that 
pne-fourth  of  this  part  of  her  estate  should  go  tp  the  society  represented  by 
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that  plaintiff  that  no  question  has  been  raised  in  regard  thereto.  The  right 
of  the  appellant  the  American  Colonization  Society  to  the  remaining  one- 
fourth  is  contested  by  the  other  defendants,  who  are  the  next  of  kin  of  the 
testatrix,  upon  the  ground  that  the  appellant  is  not  the  beneficiary  designated 
by  the  codicil.  The  American  Colonization  Society  existed  as  an  unincorpo- 
rated institution  from  about  the  year  1816  to  1881,  when,  by  an  act  passed 
at  that  time,  and  by  an  amendatory  act  of  1837,  it  was  incorporated  by  the 
legislature  of  the  state  of  Maryland.  It  has  always  been  known  as  a  national 
organization,  having  auxiliaries  in  nearly  all,  if  not  all,  of  the  states  of  the 
Union,  with  head-quarters  at  Washington,  D.  C.  It  never  has  been  known 
by  any  other  name  than  the  American  Colonization  Society.  There  is  no  dis- 
pute or  question  made  in  regard  to  the  identity  of  this  particular  corporation 
which  asks  for  this  portion  of  the  estate  of  the  deceased.  Its  identity  is  as 
distinctly  established  as  that  of  either  of  the  counsel  in  this  case.  Why,  then, 
the  question  arises,  did  the  trial  court  refuse  to  award  a  portion  of  the  de- 
cedent's estate  to  it?  If  its  judgment  can  be  maintained  at  all,  it  must  be 
upon  the  statement  of  the  learned  judge  at  the  special  term,  who  says:  "It  is 
quite  obvious  that  the  testatrix  intended  that  the  bequest  should  not  be  to  the 
appellant  the  American  Colonization  Society,  but  to  the  society  which  was 
organized  in  the  state  of  New  York  as  an  auxiliary  society.  There  was  a 
New  York  State  Colonization  Society,  which  existed  as  an  unincorporated 
institution  long  before,  and  for  six  years  after,  the  execution  of  the  codicil  of 
the  testatrix,  and  which  was  finally  organized  under  that  name  by  an  act  of 
the  legislature  of  New  York,  (Laws  1855,  p.  876.)  The  last-named  society 
was,  of  course,  at  the  time  of  the  writing  of  the  codicil,  incapable  of  taking 
the  legacy,  because  it  was  not  incorporated,  and  consequently  had  no  legal 
existence.  Nor  was  it  incorporated  afterwards  until  after  the  death  of  the 
testatrix.  In  the  case  of  Shipman  v.  Rollins,  98  N.  Y.  311,  the  legatee  was 
incorporated  intermediate  the  making  of  the  will  and  the  death  of  the  tes- 
tator, and  because  it  had  a  legal  existence  at  the  time  the  will  took  effect,  as 
was  contemplated  by  the  testator,  the  court  permitted  the  legatee  to  hold  the 
bequest.  But  resort  cannot  be  had  to  that  principle  in  this  case,  for  the 
state  society  was  not  incorporated  until  1855,  four  years  after  the  death  of 
Mrs.  Bunce. 

No  argument  Is  presented  by  the  respondents  denying  the  appellant's  abil- 
ity to  take  and  hold  bequests,  but  the  contention  in  their  behalf  is  simply  that 
it  is  not  the  party  designated  in  the  will.  It  is  to  be  observed  that  the  ex- 
pression '*all  of  or  in  the  city  of  New  York"  is  in  no  sense  a  part  of  the  name 
of  either  of  the  corporations  named  in  the  instrument.  Had  the  codicil  said 
"the  American  Colonization  Society  of  the  city  of  New  York*'  some  reason- 
able ground  would  be  afforded  for  the  position  taken  by  the  counsel  for  the 
next  of  kin  of  the  testatrix.  Generally  the  designation  of  a  corporation  as  be- 
ing of  a  certain  place  constitutes  a  part  of  its  legal  name  for  the  transaction 
of  business,  but  in  this  instance  there  is  no  designation  of  the  American  Col- 
onization Society  as  being  of  the  city  of  New  York,  The  expression  used  "all 
of  or  in  the  city  of  New  York *'  is  in  the  alternative,  meaning  the  corporation 
either  existing  by  law,  with  head-quarters  at  the  city  of  New  York,  or,  having 
its  head-quarters  elsewhere,  with  a  place  of  business  in  the  city  of  New  York, 
conducted  by  agents  or  otherwise.  But  was  not  the  appellant  in  every  material 
sense  in  the  city  of  New  York,  within  the  meaning  of  the  term  which  was 
evidently  in  the  mind  of  the  testatrix?  It  was  established  by  the  evidence 
without  dispute  that  the  New  York  Colonization  Society,  both  before  and  after 
incorporation,  was  a  mere  hand  or  means  to  enable  the  parent  society,  the 
American  Colonization  Society,  to  csirry  on  its  business,  which  was  the  col- 
onization of  free  colored  persons  upon  the  coast  of  Africa.  Il  is  shown  that 
the  agents  of  the  American  Colonization  Society  organized  the  local  society 
of  the  stiite  of  New  York.    Nearly  all  of  the  expeditions  carrying  emigrants 
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to  Liberia  sailed  from  the  port  of  New  York.  All  of  the  roon^s  collected  by 
the  New  York  Colonization  Society  were  forwarded  to  the  American  Coloniza- 
tion Society  at  Washington,  and  expended  by  that  corporation,  and  none  of 
them  were  disbursed  by  the  local  or  auxiliary  society  in  the  city  of  New  York. 
Such,  also,  was  the  practice  in  other,  if  not  all,  of  the  states  of  the  Union. 
As  the  chief  witness  in  the  case  says,  the  state  organizations,  whether  incorpo- 
rated or  otherwise,  were  but  the  hand  or  agent  by  which  the  parent  society 
cond  ucted  i  Is  work.  Each  of  the  state  societies  had  representation  under  rules 
established  by  the  American  Colonization  Society,  fixed  at  the  rate  of  one  del- 
egate to  the  annual  conventions  for  every  sum  of  $500  subscribed  in  the  par- 
ticular state.  It  is  further  shown  that,  at  the  annual  meeting  held  within  a 
few  months  after  the  date  of  the  codicil,  7  of  the  65  vice-presidents  of  the  par- 
ent society  were  residents  of  the  city  of  New  York.  Such,  presumably,  was 
the  proportionate  interest  taken  in  the  general  work  of  the  parent  society  by 
the  city  and  by  the  state  of  New  York  prior  to  the  execution  of  the  codicil; 
for  at  the  annual  meeting,  in  January,  1851,  in  the  absence  of  Henry  Clay, 
the  president  of  the  society,  Anson  G.  Phelps,  of  New  York,  was  called  to  the 
chair,  being  described  as  the  oldest  vice-president  of  the  society.  We  have 
not  before  us  the  proceedings  of  the  main  office  at  Washington  prior  to  the 
date  of  the  codicil,  but  if  just  inferences  may  be  drawn  from  these  and  other 
proceedings  of  the  annual  conventions  it  would  ^pear  that  many  prominent 
and  active  humanitarians  resident  in  the  city  of  New  York  were  deeply  con- 
cerned for  the  welfare  of  the  parent  society,  which  fact  was  doubtless  known 
to  the  testatrix.  Hence  it  is  that,  if  the  parent  society  were  obliged  to  show 
that  it  was  in  a  literal  sense  in  the  city  of  New  York,  we  think  the  evidence 
was  sufficient  to  warrant  the  testatrix's  use  of  that  expression  as  a  matter  of 
^description  of  the  object  of  her  bounty.  But  it  is  not  necessary  to  put  our  de- 
^^ision  upon  that  ground.  It  is  sufficient  that  the  appellant  appears  as  the  ac- 
curately-described person  named  in  the  will,  and  is  capable  of  taking  the  be- 
quest, and  that  there  is  in  point  of  fact  no  question  arising  as  to  whom  the 
testatrix  intended  to  designate  as  her  legatee.  Any  different  eonclusion  would 
be  to  assume  that  the  testatrix  did  not  mean  what  she  wrote  and  to  impart 
Into  the  codicil  an  inteiltion  which  is  not  only  foreign  to  its  entire  scope  and 
particular  purpose,  but  which  even  does  violence  to  its  plain  reading,  and  this, 
too,  for  the  purpose  not  of  upholding,  but  of  defeating,  the  legacy.  This  is 
not  construing,  but  destroying,  the  wiU.  Indeed,  so  definite  is  the  person  of 
the  legatee,  and  so  perspicuous  and  unmistakable  the  gift,  that  the  case  is 
hardly  one  which  requires  the  court  to  construe  the  instrument  in  the  ordi- 
nary meaning  of  the  phrase.  The  error  of  the  learned  judge  at  the  trial  seems 
to  be  that  the  intended  beneficiary  was  one  which  must  have  a  legal  residence 
in  the  city  of  New  York;  but  in  cases  of  mere  misdescription  of  residence 
alone  the  legacies  do  not  fail  where  the  person  intended  is  definite  and  cer- 
tain. Lefei^e  v.  Lef&are^  59  N.  Y.  434;  hu  Luke' 9  Home  v.  Association^  52 
N.  Y.  191.  To  this  extent  the  judgment  should  be  reversed,  and  the  judg- 
ment modified  so  as  to  permit  the  appellant  to  take  its  share  of  the  estale* 
with  costs  against  the  defendants  Lemuel  B.  Stanton  and  others,  except  the 
inf an  t  defendants. 

Van  Brunt,  P.  J.,  concurs. 

Ba&tlutt,  J.,  took  no  part  in  the  decision  of  this  ease. 


Sanger  9.  Seymour  et  aZ. 

{Supreme  (?ourt,  General  Term,  First  Department    November  S8,  ISSS.) 

Trial— MiSLBADiNti  Instructions. 

In  an  action  for  mone^  due  on  a  contract  defendant  alleged  want  of  oonsiderstioa 
and  duress.    At  defendant's  request  the  jury  were  Instructed  that,  if  the  contrsct 
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was  found  to  be  without  consideration,  their  verdict  must  be  for  defendant.  Later 
they  were  charged,  at  request  of  plaintiff,  that  pltdntifl  was  entitled  to  recover  un- 
less the  defense  of  duress  was  made  out,  or  a  counter-claim  in  excess  of  plaintiff's 
claim  had  been  proved.    Held^  that  the  last  instruction  was  misleading. 

Appeal  from  circuit  court.  New  York  county. 

Action  for  money  due  by  William  H.  M.  Sanger  a^rainst  James  M.  Seymour 
and  othera,  partners  as  Seymour,  Baker  &  Co.  From  a  judgment  entered 
upon  the  verdict  of  a  jury  for  plaintiff,  and  from  an  order  denying  motion  for 
new  trial,  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Macomber  and  Bartlett,  JJ. 

Joseph  H,  Choate,  for  appellants.    B.  F.  Watson,  for  respondent. 

Bartlett,  J.  This  action  Is  brought  to  recover  $7,500,  claimed  to  be  due 
under  the  second  clause  of  the  following  agreement: 

"Differences  having  arisen  between  Messrs.  Seymour,  Baker  &  Go.  and  W. 
H.  M.  Sanger,  now,  in  consideration  of  the  following  conditions,  we  mutu- 
ally agree: — First,  W.  H.  M.  Sanger  to  have  all  of  his  securities  returned  to 
him.  and  a  receipt  in  full  for  all  demands  to  date.  Second,  W.  H.  M.  Sanger 
to  receive  the  sum  of  seven  thousand  five  hundred  dollars  in  cash.  Third, 
W.  H.  M.  Sanger  to  remain  in  our  employ,  and  to  have  charge  of  otlice  in 
Albermarle  Hotel,  for  a  pgriod  of  four  (4^  years  from  April  1, 1885,  at  a  salary 
of  one  thousand  (1,000)  dollara  per  montn  during  said  period.  Fourth.  W. 
II.  M.  Sanger  to  give  Messrs.  Seymour,  Baker  &  Go.  a  receipt  in  full  for  all 
demands  to  date.  Now,  therefore,  in  consideration  of  above  conditions  being 
carried  out,  W.  H.  M.  Sanger  solemnly  promises  and  agrees  that  he  will  not 
institute  any  proceedings  or  investigations  of  the  stock  exchange,  or  incite  or 
assist  any  customers  to  proceed  ngainst  ftaid  firm,  or  Mr.  Seymour  or  Mr. 
Baker  individuailji  in  any  law  court  or  elsewhere,  at  any  time. 

[Signed]  "Seymour,  Baker  &  Go. 

"W.H.M.  Sanger." 

The  defense  was  that  the  agreement  was  without  consideration,  and  was 
entered  into  by  the  defendants  in  consequence  of  threats  made  by  the  plain- 
tiff, and  duress  and  extortion  practiced  by  him.  At  the  time  this  remarkable 
agreement  was  signed  the  plaintiff  was  in  the  employment  of  the  defendants; 
and  on  the  present  appeal  it  is  insisted  that  the  contract  is  illegal,  and  that  no 
suit  can  be  maintained  upon  it,  inasmuch  ad  it  is  against  public  policy  and 
good  morals  to  permit  a  servant  to  make  merchandise  out  of  the  secrets  of  his 
master.^  Gonsidered  by  itself  it  must  be  admitted  that  the  language  of  the 
contnict  is  not  ealoulated  to  create  a  favorable  impression  as  to  the  motives  of 
the  plaintiff.  When  read  alone,  aind  without  reference  to  any  extrinsic  evi- 
dence as  to  the  cirenmstHnoes  under  which  it  was  executed,  its  legality  cer- 
tainly seems  doubtful.  The  plaintiff  in  effect  testified,  however,  that  the  last 
paragraph,  which  makes  the  agreement  objectionable,  was  inserted,  not  at  his 
instance  or  by  his  wish,  but  because  one  of  the  defendants  insisted  that  it 
should  go  in.  If  it  be  true  that  the  plaintiff  cared  nothing  about  this  part  of 
the  agreement,  and  put  it  in  solely  to  dispel  some  unfounded  apprehensions  of 
the  defendants  at  their  own  instance,  it  may  well  be  that  the  contract  was  not 
thereby  invalidated;  and  there  was  testimony  upon  which  the  jury  could  find 
such  to  be  the  fact.  The  record,  however,  discloses  so  serious  an  error  in 
passing  upon  the  requests  to  charge,  as  to  constrain  us  to  order  a  new  trial. 
At  the  request  of  defendants'  counsel  the  court  properly  instructed  the  jury 
that  if  they  found  that  the  contract  sued  on  was  made  without  consideration, 
then  their  verdict  must  be  for  the  defendants.  Later  on,  at  the  request  of 
plaintiff's  counsel,  the  court  charged  that  tlm  plaintiff  was  entitled  to  a  ver* 
-diet  unless  the  defense  of  duress  had  been  made  out,  or  a  counter-claim  had 
been  proved,  to  an  amount  in  excess  of  the  plaintiff's  claim  in  the  suit.  We 
think  the  exception  to  this  instruction  was  well  taken.    It  will  be  observed 
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that  the  court  here  made  no  reference  whatever  to  the  defenseof  wantof  coik 
sideration,  which  was  one  of  the  principal  matters  litigated  upon  the  trial. 
The  jury  were  told,  in  contradiction  to  what  had  previously  been  said  to  them 
as  to  the  defense  of  no  consideration,  that  they  must  Ond  a  verdict  for  the 
plaintiff  unless  duress  had  been  proved,  or  a  counter-claim  had  been  estab- 
lished in  a  larger  amount  than  the  plaintiff's  demand.  This  direction,  given 
just  before  the  jury  retired,  may  well  have  destroyed  the  effect  of  what  had 
been  previously  said  on  the  subject  of  want  of  consideration,  and  thus  have 
misled  the  jury  to  the  detriment  of  the  defendants.  For  this  reason  the  judg- 
ment must  be  reversed.  Judgment  reversed,  and  new  trial  ordered,  with, 
costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  concurs.    Macx)mber,  J.,  concurs  in  result. 


Gamble  o.  Hine. 
(Supreme  Court,  General  Term,  First  Department    November  23, 1888.) 

Master  and  Servant— Dangebous  Machinery— Dutt  to  Warn  Servant. 

Where  the  servant  is  of  such  tender  years  as  not  to  f  uUy  appreciate  the  danger 
OTIS  character  of  the  machinery  which  he  is  put  to  operate,  it  is  the  duty  of  the 
master  to  admonish  and  instruct  him ;  and  where  the^  evidence  is  conflicting  as  to 
the  fact  of  such  instruction,  a  verdict  for  plaintiff  win  not  be  disturbed.' 

Appeal  from  circuit  court.  New  York  county. 

Action  for  personal  injuries  by  Frank  A.  Gamble  against  Edward  Hine. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,, 
defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Maoomber,  JJ. 

Edwin  B.  8mith,  for  appellant.    Athton  A  Fromme,  for  respondent. 

Maoomber,  J.  When  the  plaintiff  received  the  personal  injuries  which 
form  the  basis  of  this  action  he  was  a  lad  of  the  age  of  14  years  and  9  months. 
It  was  the  duty  of  the  defendant,  in  employing  a  boy  of  such  tender  years  to- 
work  upon  dangerous  machinery,  to  give  him  full  and  explicit  instructions, 
not  only  to  enable  liim  to  master  the  mechanism,  but  also  to  enable  him  to- 
avoid  injuries  by  unnecessarily  exposing  himself  to  danger.  Had  the  defend- 
ant thus  instructed  him  he  would  have  discharged  the  whole  of  the  obligatiout 
which  he,  as  employer,  owed  to  the  employe.  The  plaintiff  was  of  sufficient- 
years,  manifestly,  to  have  understood  and  appreciated  fully,  not  only  ttie  dan- 
gerous character  of  the  business  in  which  he  was  employed,  but  also  of  suffi« 
cient  intelligence  to  understand  and  apply  in  practice  the  admonitiona  of  his 
employer.  Hence  it  was  of  the  primest  importance  in  the  trial  of  the  action 
that  the  court  and  jury  should  be  instructed  by  evidence  upon  the  question 
whether  the  defendant  had  placed  before  the  boy  the  proper  facts  to  have  en- 
abled him  to  appreciate  the  dangerous  business  in  which  he  was  employed. 
Though  the  pressure  upon  the  treadle  of  the  machine,  while  the  operator's  hand 
was  beneath  the  weight,  would  to  an  experienced  eye  seem  to  t>e  apparently 
dangerous,  it  did  not  necessarily  convey  to  a  boy  of  these  tender  years  thfr 
admonition  which  it  was  the  duty  of  the  employer  to  make  to  him.  Had  the 
plaintiff  been  a  person  of  experience  and  of  mature  years,  the  case  before  us. 
would  be  essentially  different,  and  the  employer  would  doubtless  be  exempt 
from  liability.    In  the  evidence  it  is  shown  on  the  one  hand  that  the  boy  was 

>  Concerning  the  duty  of  the  master  to  give  instructions  to  an  employe,  to  the  end 
that  the  latter  may  perform  the  duties  assigned  him  with  safety  to  himself,  see  Foster 
V.  Pusey,  (Del.)  14  Atl.  Rep.  545,  and  note.  See,  also,  Berger  v.  RaUway  Co.,  (Minn.) 
88  N.  w .  Rep.  814,  and  note.  As  to  the  master's  duty  to  provide  safe  and  proper  ar- 
rangements and  machinery,  see  Improvement  Co.  v.  Smith's  Adm'r,  (Va.)  7  S.  £.  Rep. 
865,  and  note;  Railway  Co.  v.  Crenshaw,  (Tex.) 9  B.  W.  Rep.  2CQ,  and  note. 
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put  at  work  blindly,  and  without  any  instructions  as  to  the  dangerous  chat^ 
acterof  the  machinery,  and  of  the  means  of  avoiding  the  danger,  and  was  left 
to  feel  his  own  way,  without  instruction  or  suggestion  as  to  the  danger  or 
how  to  protect  himself  against  it,  while  the  evidence  in  behalf  of  the  defend^ 
ant,  particularly  of  his  foreman  and  of  two  other  persons,  was  to  the  effect 
that  the  plaintiff  was  given  specific  instructions,  nut  only  how  to  work  the 
machine,  but  also  as  to  the  danger  involved.  This  presented  a  case  of  clear 
conflict  of  testimony  which  the  court  was  in  duty  bound  to  submit  to  the 
jury.  After  an  examination  of  the  evidence  we  do  not  feel  justified  in  saying 
that  the  jury  has  rendered  their  verdict  without  evidence,  or  against  the 
weight  of  the  evidence,  taking  the  interest  of  the  parties  and  the  circum- 
stances of  the  case  into  account.  The  Judgment  should  be  atlirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bartlbtt,  JJ.,  concur. 


Nightengale  et  al.  v.  Eiseman  et  al. 

(Supreme  Court,  (General  Terrn^  First  Department.    November  38, 1888.) 

Bale— Action  for  Price— Partiix  Delivery. 

Whea  goods  are  ordered  in  a  certain  quantity  to  be  delivered  at  definite  times,, 
and  the  seller  agrees  to  furnish  them  as  near  as  possible  at  sach  times,  the  quan- 
tity is  material,  and  the  seller  cannot  sue  for  the  price  of  any  part  of  the  goods  un- 
til he  has  delivered  all  of  them ;  the  order  being  indivisible,  though  the  aeliveries- 
be  several. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  John  Nightengale  and  another  against  Moses  L.  Eiseman  and 
another  for  the  sum  of  ij^66d,  the  price  of  17  pieces  of  goods.  The  order  for  the 
purchase  of  the  merchandise  from  plaintififs  was  in  writing,  signed  by  the^ 
agent  of  defendants,  and,  so  far  as  material  to  this  appeal,  was  as  follows: 

"January  4,  1886. 
** Eiseman  <fe  Co.,  Grand  St.,  City. 
"Order  No.  11. 
Ship  by  Ex. 


Bill  Mach.  Delivery. 

Duplicate  No. 

Term,  6-10  one  per  cent,  special. 


25  Pieces,  Feb.  20. 
50      "       Mch.   1. 
Balance    before    March    15,    or 
earlier,  if  possible. 
"No.  756.    100  pieces  19.in.  surah,  '@  60c. " 
Then  follows  a  statement  of  the  colors  of  the  different  pieces  to  be  fur- 
nished.   In  acknowledging  the  receipt  of  the  order,  plaintiffs  said :   "  We  are 
in  receipt  of  an  order  from  your  house,  dated  January  4th,  for  100  pieces,  756 
surahs,  at  60c.    We  shall  endeavor  to  forward  the  same  as  near  as  possible  to* 
the  time  specified."    Testimony  was  offered  and  excluded  under  exceptions 
tending  to  excuse  plaintiffs'  failure  to  deliver  more  articles,  within  the  time 
specified  in  the  order,  on  account  of  strikes  of  workmen  in  plain  tiffs' shop,- 
and  the  complaint  was  dismissed.    Plaintiffs  appeal. 
Argued  before  Van  Brunt,  P.  J,,  and  Bartlett  and  Macomber,  JJ. 
Smith  d-  White,  for  appellants.    Theodore  Connolly,  for  respondents. 

Macomber,  J.,  {after  stating  the  facta.)  The  order  for  the  merchandiser 
mentioned  above,  standing  alone,  would  not  only  require  a  delivery  of  the 
whole  number  of  articles  before  any  action  could  be  brought  by  the  plain  tiffs, 
but  a  delivery  within  the  time  specified  in  the  order.  Except  for  the  modifi^  ' 
cation  mentioned  in  the  letter  accepting  the  order,  the  time  of  delivery  of  the 
several  pieces,  as  mentioned,  would  be  deemed  to  be  an  essential  part  of  the 
contract,  and  a  failure  to  comply  therewith  in  the  time  mention'ed  would  ab« 
solve  the  defendants  from  liability.    But,  by  the  terms  of  the  acceptance  of 
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the  order,  the  plaintiffs  did  not  assent  to  the  proposed  agreement  in  respect  to 
the  exact  times  of  delivery,  but  promised  to  deliver  the  same  "aa  near  as  pos- 
sible'* to  the  time  stated  in  the  order.  No  objection  was  made  to  this  modifi- 
cation of  the  proposed  contract,  and  the  parties  seemed  to  have  assented 
thereto.  Hence,  so  far  as  the  time  is  concerned,  the  proposed  evidence  of- 
fered by  the  plaintiffs,  designed  to  extenuate  their  failure  to  deliver  more 
than  17  pieces,  would  be  admissible;  and,  had  it  come  up  to  the  point  of  es- 
tablishing a  reasonable  excuse  for  the  failure  to  deMver  within  a  reasonable 
'  time,  a  recovery  might  still  be  had,  except  for  the  following  consideration: 
The  order  was  indivisible,  although  the  deliveries  were  to  be  had  at  different 
times.  The  vendee  under  this  contract  had  a  right  to  receive  and  use  the 
goods  delivered  without  waiting  to  see  whether  or  not  the  vendors  would 
fully  perform  their  contract  by  delivering  the  residue.  Catlin  v.  Tobias,  26 
N.  Y.  217.  Where  the  agreement  is  to  furnish  goods  of  a  certain  amount, 
the  quantity  specified  is  material,  and  governs  the  contract.  Brawley  v.  U. 
8.,  96  U.  S.  168.  Says  the  court  in  Norrington  v.  Wright,  115  U.  S.  204,  6 
Sup.  Ct.  Hep.  12:  "The  seller  is  bound  to  deliver  the  quantity  stipulated,  and 
has  no  right  either  to  compel  the  buyer  to  accept  the  less  quantity,  or  to  re- 
quire him  to  select  part  out  of  the  greater  quantity;  and  when  the  goods  are 
to  be  shipped  in  certain  proportions  monthly,  the  seller's  failure  to  ship  the 
required  quantity  in  the  first  month  gives  the  buyer  the  same  right  to  rescind 
the  whole  contract  that  he  would  have  had  if  it  had  been  agreed  that  all  the 
goods  should  be  delivered  at  once.  **  There  is  nothing  in  the  case  which  shows 
that  the  defendants  have  in  any  respect  waived  their  right  to  insist  upon  the 
fulfillment  of  the  whole  contract  before  paying  for  any  part  of  the  goods  por- 
<!hased.  On  the  contrary,  the  plaintiffs'  evidence  itself  establish^  that  the 
defendants  consistently  denied  the  right  of  the  plaintiffs  to  recover  for  the  goods 
delivered  until  the  whol^  amount  contracted  for  had  been  delivered.  JNsr 
these  reasons  the  trial  judge  was  justified  in  nonsuiting  the  plaintiffs'  com- 
phiint.    The  judgment  should  be  affirmed,  with  costs. 

Van  Brumt,  F.  J.,  and  Bartlett,  J.,  concur. 


Stodder  v.  New  York,  L.  E.  &  W.  R.  Co. 
(Supreme  Courts  General  Terwi,  First  Department.    November  28, 18S8.) 

1.  Railroad  Companibs— Lbasb  of  Road— Dbfbgtivb  Switch—Liabijlitt  op  Lessor. 

A  railroad  company  is  directly  liable  to  one  who  is  injured,  while  riding  on  the 
train  of  another  company  operating  oyer  defendant's  road,  by  reason  of  a  defective 
or  mismanaged  switch  maintained  by  defendattt,  towards  the  maintenanoe  of  whidi 
the  carrier  company  paid  defendant  a  certain  sum  monthly.^ 

2.  Samb-^Eyidengb— Prior  NBOUOBN0B~HAR>ci'Bsa  Error. 

In  an  action  against  a  railroad  for  mjurles  caused  by  a  defective  or  mismana^ 
switch,  it  was  harmless  error  to  ask  defendant's  switchman  if  be  recollected  a  pnor 
act  of  negligence  on  bis  part,  where  it  appears  that  the  question  was  asked  more  to 
test  his  recollection  than  wiUi  any  other  view,  and  nothing  more  was  asked  in  re 
gard  to  it. 
8.  Same— Rbpair  of  Track. 

Evidence  was  admissible  of  the  defective  condition  of  the  track  some  titne  after 
the  accident,  though  a  new  switch-stand  had  been  put  in,  and  several  other  ports 
replaced,  there  being  evidence  that  these  changes  did  not  affect  the  particular  de- 
fect supposed  to  have  caused  the  accident. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Rosa  S.  Stodder  against  the  New  York,  Lake  Brie  Sc  Western 
Railroad  Company  for  damages  for  personal  injuries.  From  a  judgment  en- 
tered on  the  verdict  of  a  jury  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 

^See  note  at  end  of  case. 
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Argued  before  Van  Bbunt,  F.  J.,  an<)  Macombeb  and  Bartlett,  JJ. 
Charles  Steele^  for  appellant.    Charles  W.  GotUd,  for.respondent. 

BARTI.BTT,  J.  The  accident  which  gave  rise  to  this  action  .occurred  to  a 
train  belonging  to  the  New  Jersey  &  New  York  Railroad  Company,  wtiile 
running  over  a  railroad  track,  near  Nanuet  Junction,  in  Rockland  county,  in 
this  state,  belonging  to  the  New  York,  Lake  Erie  &  Western  Railroad.  The 
latter  corporation  allowed  the  New  Jersey  &  New  York  Railroad  Company  to 
run  its  ti-ains  over  tlie  Erie  track  at  this  place.  There  was  a  switcii  at  this 
point,  the  defective  condition  of  which,  or  the  mismanagement  of  which,  is 
alleged  to  have  caused  the  accident.  This  switch  was  maintained  by  the  de- 
fendant corporation,  which  employed  the  persons  who  looked  after  it.  The 
New  York  &  New  Jersey  Railroad  Company  paid  tl)e  defendant  corporation 
818  a  month,  towards  the  cost  of  maintaining  the  switch.  This  appeal's  ta 
have  been  the  only  compensation  received  by  the  Erie  Company  for  the  use  of 
its  track,  or  the  maintenance  of  the  switch.  The  plaintiff  was  a  passenger 
on  a  train  coming  from  Spring  Valley  to  Jersey  City.  As  this  train  ap- 
proached the  switch  which  has  been  mentioned,  at  Nanuet  Junction,  it  should 
have  left  the  Erie  track*  and,  turning  to  the  right,  have  run  southward,  onto 
the  New  Jersey  &  New  York  line.  The  switch  w^s  apparently  set  so  as 
to  take  it  in  this  direction.  The  engine  and  tenderi  and  the  forward  tr^ck  of 
the  passenger  car  in  which  the  plaintiff  was  riding,  passed  the  switch  prop- 
erly, and  took  the  right  track;  but  the  rear  truck  of  the  passenger  car,  instead 
of  leaving  the  Erie  line  at  the  switch,  as  it  should  have  done,  continued  to 
run  along  upon  tlib  Erie  track.  As  the  Erie  track  and  the  New  Jersey  & 
New  York  tracks  diverge  abruptly  from  each  other  at  this  point,  the  result 
was  that  the  passenger  car  broke  loose  from  the  rest  of  the  train,  and  was 
thrown  over  an  embsmkment  some  15  feet  in  height. 

We  have  carefully  examined  the  evidence,  and  think  the  proof  sufficed  to 
warrant  the  jury  in  finding  that  the  accident  was  due,  eittier  to  the  defective 
condition  of  the  switch,  or  to  the  negligence  in  its  management.  In  either 
event,  however,  the  defendant  denies  that  it  is  liable  to  the  plaintiff,  inas- 
much as  she  was  not  a  passenger  on  the  defendant's  road,  but  was  present 
thereon  as  a  mere  licenseet  and  not  in  pujisuance  of  any  contract.  So  far  as 
tills  point  is  concerned,  the  case  appears  to  be  indistinguishable  from  Smith 
V.  Railroad  Go.^  19  N.  Y.  127,  1^.  In  that  case,  the  plaintiff's  husband,  an 
engineer  employed  by  the  New  York  A  New:  Haven  Railroad  Company,  was 
killed  l>y  an  accident  to  his  train  while  running  over  the  tra^cks  of  the  New 
York  &  Harlem  Railroad,  in  consequence  of  the  niisplacement  of  a  switch 
upon  the  latter  road,  through  the  negligence  of  a  switch-tender  employed  by 
the  Harlem  Company.  There  was  an  an*angeaient  between  tiie  two  compa-  • 
nies  whereby,  for  a  certain  compensation,  the  New  York  &  Harlem  Railroad 
Company  gave  the  New  York  &  New  Haven  Railroad  Company  the  right  to  . 
run  trains  over  its  track,  and  provided  switchmen  and  flag-men  along  that 
portion  of  the  line.  The  question  arose  whether,  under  these  circumstances, 
the  New  York  &  Harlem  Railroad  Company  was  liable  to  any  one  except  the 
New  York  &  New  Haven  Railroad  Company,  with  which  its  contract  was 
made.  The  court  of  appeals  held  that,  inasmuch  as  death  or  great  bodily 
harm  was  a  natural  consequence  of  negligence  in  the  management  of  a  rail- 
way, the  defendant  was  liable  to  any  one  lawfully  traveling  over  its  road. 
This  decision  was  based  upon  the  leading  case  of  Thomas  v.  Winchester^  6  N. 
Y.  397,  where  it  was  held  that  a  dealer  in  drugs,  who  sold  poison,  labeled  as 
a  harnoless  medicine,  was  liable  to  a  person  who,  in  turn,  bought  it  from  an 
innocent  buyer,  for  an  injury  arising  from  its  use.  It  is  argued  that  the  doc- 
trine of  Thomas  v.  Winchester  has  no  application  here,  because  it  does  not 
appear  that  the  appliance  which  caused  the  accident  at  Nanuet  Junction  was 
intrinsically  dangerous  to  human  life,  as  the  bottle  of  poison  was.    It  is  in- 


Digitized  by  VjOOQIC 


782  KKW  YORK  SUPPLEMENT.  [Sup.Ct. 

Bisted  that  the  principle  laid  down  in  that  case  cannot  be  inyoked»  where  the 
claim  is  simply  that  the  machine  is  out  of  repair,  or  is  defectively  constructed. 
That  this  view  is  incorrect  is  made  manifest  by  the  statement  of  the  case  in 
Smith  V.  Railroad  Co,,  supra,  where  it  appears  that  the  jury,  in  answer  to  a 
specific  question,  found  that  the  death  of  the  plaintiff's  intestate  was  caused 
by  the  negligence  of  the  defendant's  switch^tender.  This  shows  that  the  ac- 
.cident  which  was  the  subject  of  that  litigation  was  due,  tiot  solely  to  a  de- 
fect in  the  mechanical  appliances  of  the  line,  but  to  the  negligence  of  one  of 
the  rail  way  servants  as  well.  Furthermore,  we  are  of  opinion  that  a  railway 
switch,  which  is  either  defective  in  construction  or  out  of  repair,  is  intrin- 
sically dangerous  to  the  lives  of  passengers  transported  over  that  portion  of 
the  track  upon  which  the  switch  is  situated,  and  where  it  must  be  used  in  or- 
der to  regulate  the  movement  of  passenger  trains.  It  is  also  sought  to  dis- 
tinguish the  present  case  from  Smith  v.  Railroad  Co,t  on  the  ground  that  the 
.defendant  did  not  receive  any  compensation  from  the  New  Jersey  Railroad 
Company  for  the  use  of  its  tracks,  and  was  not  bound  to  keep  its  tracks  in  re- 
pair, or  to  operate  the  switch  for  the  trains  of  that  company.  As  to  compen- 
aation,  the  proof  shows  that  the  defendant  made  a  charge  of  S18  a  month 
against  the  New  Jersey  A  New  York  Railroad  Company,  for  the  cost  of  main- 
taining the  switch,  and  that  this  amount  was  paid.  The  defendant  selected 
and  hired  the  switchman,  and  he  acted  under  its  orders.  There  can  be  no 
.doubt,  upon  the  evidence,  that  the  defendant  did  undertake  to  keep  the  track 
and  switch  at  Nanuet  Junction  in  safe  and  proper  order,  and  did  maintain 
and  control  the  switch  there;  and,  in  the  absence  of  any  proof  to  the  con- 
trary, it  will  be  presumed  that  the  consideration  for  so  doing  was  this  pay- 
ment of  S18  a  month  by  the  New  Jersey  &  New  York  Railroad  Company.  It 
was  not  error,  therefore,  for  the  court  to  charge  the  jury  that  the  defendant 
owed  the  plaintiff  the  duty  of  keeping  its  switch  in  a  safe  condition;  nor  was 
it  error  to  charge  that  if  the  negligence  of  the  switchman  caused  the  accident 
the  defendant  was  liable.  As  sUready  pointed  out,  one  of  the  grounds  of  lia- 
bility in  the  Smith  Case  was  the  negligence  of  a  switchman. 

Some  exceptions  to  the  admission  of  certain  testimony,  under  objection,  re- 
main to  be  noticed.  When  the  defendant's  switchman  was  under  croas-ex- 
.amination,  he  was  asked  whether  het  recollected  an  occasion*  previous  to  the 
accident  in  which  the  plaintiff  was  injured,  when  he  left  the  New  York  A 
New  Jersey  train  down  the  Piermont  branch.  This  question  was  objected  to 
as  immaterial;  the  objection  was  overruled,  and  an  exception  was  taken.  The 
witness  answered  that  lie  did  remember  it,  but  he  was  not  questioned  further- 
on  the  subject.  Tin's  ruling  is  assigned  as  error,  on  the  ground  that  evidence 
of  otiier  acts  of  negligence  is  not  admissible  to  prove  negligence  on  a  particu- 
lar occasion.  Up  to  this  point  of  his  examination  the  witness  had  mani- 
fested a  poor  memory  as  to  many  important  points  upon  which  he  was  inter- 
rogated ;  and  it  is  apparent  that  this  question  was  put  rather  for  the  purpose 
of  testing  his  recollection  than  with  any  other  view.  As  soon  as  be  an- 
swered that  he  remembered  the  incident,  he  was  asked  nothing  more  in  re- 
gard to  it,  and  it  is  plain  that  this  single  question  and  the  response  thereto 
could  not  have  harmed  the  defendant. 

A  good  deal  of  testimony  was  introduced  by  the  plaintiff,  under  objection 
and  exception  by  the  defendant,  as  to  the  condition  of  the  switch  some  time 
after  the  accident,  when  a  new  switch-stand  had  been  put  in,  and  several 
other  parts  had  been  replaced.  This  evidence  was  not  admissible,  without 
proof  that,  in  spite  of  the  substitution  of  the  new  portions,  the  condition  of 
the  switch  remained  practically  the  same  as  it  was  when  the  accident  hap- 
pened,— so  far,  at  least,  as  related  to  the  particular  defect  which  was  supposed 
to  have  caused  the  disaster.  This  was  looseness  in  the  fitting  together  of  the 
various  parts  of  the  switch,  and  in  its  adjustment  to  the  tracks,  which  pro- 
duced what  is  known  as  "lost  motion,*'  and  prevented  the  switcii  from  doing 
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its  work  completely,  so  that,  when  operated,  it  did  not  bring  the  ends  of  the 
rails  exactly  opposite  one  another,  but  produced  what  railroad  men  call  a 
"^'lip"  at  the  point  of  meeting.  The  road-master  of  the  New  Jersey  &  New 
^erk  Railroi^  Company  examined  the  switch  a  few  hours  after  the  accident. 
The  changes  which  have  been  mentioned  had  already  been  made.  He  found 
three-quarters  of  an  inch  of  lost  motion.  His  testimony,  however,  tended 
-strongly  to  show  that  the  new  standard  at  this  time  was  in  the  same  position 
.as  tlie  old  one,  and  that  none  of  the  changes  had  altered  the  lost  motion, 
which  remained  just  the  same  as  he  had  noticed  it  before  the  accident.  **This 
switch,"  he  said,  '*was  in  the  condition  that  I  have  testified  to, — with  a  lost 
motion;  six  years  this  lost  motion  has  been  there."  The  evidence  of  the 
track-foreman  of  the  defendant,  by  whom  the  new  standard  and  rail  were  put 
in,  also  indicates  that  nothing  was  done  which  would  affect  the  lost  motion 
of  the  switch.  This  proof  as  to  the  similarity  of  the  reconstructed  switch  to 
that  which  was  there  when  the  car  was  thrown  off  the  track,  made  it  proper 
to  receive  evidence  as  to  the  defective  condition  of  the  switch  as  it  existed 
-after  the  accident    The  judgment  and  order  should  be  affirmed,  with  costs. 

Yan  Bbttnt,  p.  J.»  and  Maooubeb,  J.,  concur. 

NOTE. 
Railroad  CoMPANiiss—IiEABS— Liability  of  Lbbsob.  Corporations  orRanized  for 
'pubUc  purposes  cannot,  by  contract  of  sale,  lease,  or  otherwise,  render  themselves  in- 
capable of  performing  their  duties  to  the  public,  or  in  anyway  absolve  themselves  from 
the  obligation  which  forms  the  main  consideration  for  giving  them  a  corporate  exist- 
ence, umess  this  be  done  by  consent  of  the  atate^  eivQn  througk  the  charter,  or  In  some 
other  manner.  Hallway  Uo.  v.  Morris,  (Tex.)  4  a.  W.  Rep.  156.  A  railroad  company 
cannot  escape  the  performance  of  any  duty  or  obligation  imnosed  by  its  charter,  or  the 
general  laws  of  the  state,  by  a  voluntary  surrender  of  its  roaol  into  tne  hands  of  the  les- 
sees, in  the  absence  of  statutory  authority.  Breslin  v.  RaUroad  Co. .  (Mass.)  18  N.  E.  Rep. 
<e6;  Naglee  v.  RaUway  Co.,  (Va  )  8  S.  £.  Rep.  869;  Freeman  v.  Railway  Co.,  (Minn.)  10 
17.  W.  Rep.  &94;  Lakin  v.  Railroad  Co  ,  (Or.)  11  Pac.  Rep.  68:  Harmon  v.  Railroad  Co., 
(S.  C.)  5  8.  B.  Rep.  885:  Palmer  v.  Railway  Co.,  (Idaho,)  16  Pao.  Rep.  668:  Aclcer  v. 
Railway  Co.,  (Va.)  6  S.  B.  Rep.  688;  Raibroad  Co.  v.  Eckford,  (Tex.)8  8.  W.  Rep.  679. 
.and  cases  cited  in  note.  See,  also,  RaUroad  Ck>.  v.  Lee.  (Tex.)  9  S.  W.  Rep.  604.  And 
where,  without  such  authority,  it  leases  its  road  to  another  railroad  corporation,  which 
enters  upon,  controls,  and  manages  the  road,  the  former  corporation  is  liable  for  inju- 
ries to  persons  caused  by  negligent  defects  in  its  track  at  a  highway  crossing.  Free- 
man V.  RaUway  Co.,  a^iprcL  The  ground  of  the  UablUty  of  a  railway  company,  which 
has  leased  its  line  to  another  company,  for  the  act  of  the  lessee,  is  not  merely  tnat  the 
lessee  is  the  agent  of  the  lessor,  but  that  the  lessor,  in  consideration  of  the  grant  of  its 
charter,  undertook  the  performance  of  duties  and  obUgatlons  towards  the  public,  and 
public  policy  requires  that  it  should  not  be  released  therefrom  without  the  consent  of 
the  legislature.  In  order  to  relieve  the  lessor  from  such  liability,  a  legislative  exemp- 
tion is  necessary.  A  mere  consent  to  lease  is  not  such  an  exemption.  Balsley  v.  Rail- 
road Co.,  (111.)  8  N.  £.  Rep.  859.  A  raUroad  corporation,  over  a  section  of  whose  track 
another  company,  by  virtue  of  a  contract,  runs  its  trains,  is  liable  in  tort  to  the  latter's 
^rakeman,  who,  while  In  the  due  performance  of  his  duty  on  his  employer's  train,  re- 
ceives a  personal  injury  solely  by  reason  of  the  negligent  construction  of  the  former's 
Atation-house.  Nugent  v.  Railroad  Corp.,  (Me.)  li  Atl.  Rep.  797.  A  lessor  railway 
company  Is  Uable  for  the  damages  and  statutory  penalty  for  a  fire  caused  by  a  lessee 
company  along  the  track  or  right  of  way.  Balsley  v.  R^lroad  Co.,  supra.  Where  the 
railroad  on  which  stock  was  kUled  was  owned  by  one  company,  and  leased  to  another, 
without  special  authSrity  from  the  state,  both  companies  are  liable  to  the  owner  of  the 
stock,— the  one.  because  of  its  actual  operation  of  the  road ;  and  the  other,  because  it 
could  not,  without  permission  of  the  legislature,  transfer  its  franchise  even. tempor- 
arily so  as  to  release  itself  from  liabiUty  for  the  acts  and  defaults  of  its  lessee.  RaU- 
way Ck).  V.  Dunham,  (Tex.)  4  S.  W.  Rep.  472. 


Caswell  et  al.  t?.  Hazard  et  ah 
{Supreme  Court,  General  Term,  Mrst  Department    November  23, 1888.) 
Partnership— DiasoLUTiox— Right  to  Firm  Name. 

Philip  Caswell.  Jr.,  R.  Hazard,  and  John  Caswell  were  partners  in  the  drug  busl- 
ness,  under  the  nrm  name  of  Caswell,  Hazard  &  Co.    In  1872,  PhUip  Caswell  sold 
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to  R.  Hazard  his  entire  ln(ere0t  in  the  firm,  including  good-wlIL    J.  Hazard  was 

taken  in,  and  the  firm  continued  under  the  old  name  until  1876,  when  it  was  dissolTed 
by  the  withdrawal  of  John  Caswell.  The  Hazards  continued  business  under  the  old 
name.  In  an  action  by  John  Caswell  to  restrain  their  use  of  the  word  **  Caswell,  * 
it  appeared  that  plaintiff  had  joined,  in  1873,  in  filing  a  certificate  to  protect  Philip 
Caswell  from  liability,  under  which  the  firm  continued  to  use  the  old  name;  also 
that  when  he  withdrew,  in  187Q,  he  sold  defendants  a  large  quantity  of  bottle  moulds 
and  labels  bearing  the  firm  name,  and  whose  value  consisted  chiefly  in  that  fact; 
also  that  for  10  years  before  bringing  suit  he  knew  that  defendants  were  advertis- 
ing under  and  using  that  name.  Heta,  that  the  purchase  from  Philip  Caswell  ^ve 
defendants  the  right,  as  against  him,  to  use  the  word  **  Caswell, "  and  that  plamtiff 
had  consent;ed  to  its  use  as  against  him. 

Appeal  from  sp^ial  term.  New  York  county. 

This  waa  an  action  brought  by  John  K.  Caswell  and  William  M.  Massey, 
to  restrain  the  defendants,  Uowland  N.  Hazard  and  John  C.  Hazard*  from 
using  the  name  of  Caswell  in  their  firm  name  or  business  designation.  Trial 
to  the  court,  and  judgment  for  plaintiffs,  from  which  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Macomber,  JJ. 

H.  H.  AnderAon.  for  appellants.    W,.  If.  Amoux,  fpr  respondents. 

Bartlett,  J.  From  1867  to  1872,  Rowland  N.  B^rd,  FbiiUp  Cusvell. 
Jr..  and  John  li.  Caswell  were  copartners  carrying  on  business  as  druggists- 
and  apothecaries  in  th^  city  of  New  York,  and  at  Newport,  R.  I.,  under  the 
firm  name  of  Caswell,  Hazard  A  Co.  Philip  Caswell,  Jr.,  owned  an  interest 
of  one-half  in  the  business*  Rowland  K.  Hazard  one-quarter,  and  John  R. 
Caswell  one-quarter.  On  July  1,  1^72,  Philip  Caswell,  Jr.,  retired  from  the 
firm,  and  sold  to  Rowland  N.  Hazard  all  ^his  aforesaid  right,  title,  and  in- 
terest in  and  to  the  business,  stock,  fixtures,  book  debts,  notes,  proprietary 
articles,  bills,  prescriptions,  private  formulas,  manufactures,  things  in  action, 
account-books,  papers,  vouchers,  leases,  real  estate  and  good-wiU.  and  other 
property  and  assets  whatsoever,  of  and  belonging  to  the  said  firm  of  Caswell, 
Hazard  &  Co.  **  In  the  same  agreement  by  which  he  made  this  sale  he  trans- 
ferred his  interest  in  the  lease  of  the  stores  of  the  firm  in  New  York,  and  in 
the  real  property  belonging  to  it  at  Newport;  and  agreed  that  he  would  not, 
within  the  space  of  20  years  from  the  date  of  the  agreement,  go  into  bus- 
iness as  a  druggist  or  apothecary  in  New  York  or  Newport,  and  would  not 
manufacture  or  cause  to  be  manufactured  any  of  his  private  prescriptions  or 
proprietary  articles  theretofore  the  property  of  the  firm.  Jolm  C.  Hazard  was 
thereupon  admitted  to  the  firm  in  the  place  of  Philip  Caswell,  Jr.,  and  the 
business  was  continued  under  the  name  of  Caswell,  Hazard  &  Co.,  until  1876, 
when  the  copartnership  was  dissolved  by  the  withdrawal  of  John  R.  Caswell, 
who  went  into  the  drug  business  with  William  M.  Massey  under  the  firm 
name  of  Caswell  &  Massey.  Meantime  the  defendants  HazaM  continued  busi- 
ness as  Caswell,  Hazard  &  Co.,  until  1886,  when  the  present  action  was  brought 
to  restrain  them  from  using  the  name  "CaswelP'  in  any  manner  in  their  firm 
name  or  business  designation.  There  is  in  fact  no  person  by  the  name  of 
''Caswell"  in  the  defendants'  firm.  To  justify  tliemselves  in  the  use  of  that 
name,  however,  the  defendants  rely  chiefly  upon  the  aforesaid  puroluise,  in 
1872,  by  Rowland  N.  Hazard  from  Philip  Caswell.  Jr.,  of  his  half  interest  in 
the  business,  including  the  good-will.  They  make  no  claim  of  any  right  to 
continue  to  employ  the  name  of  John  R.  Caswell,  but  urge  that  their  right  to 
use  the  name  "Caswell"  is  derived  from  Philip  Caswell*  Jr.,  under  the  writ- 
ten agreement  from  which  I  have  already  quoted,  and  that,  therefore,  John 
R.  Caswell  cannot  interfere  with  it. 

The  legal  proposition  put  forward  in  support  of  this  part  of  their  case  is 
that  the  sale  or  other  transfer  of  the  good-will  of  a  partnership  carries  with 
it  the  riglit  to  use  the  firm  name.  Authority  to  this  effect  is  to  be  found  in 
England  in  the  case  of  Banks  v.  Gibson,  34  Beav.  566,  where  it  was  held  th.Ht 
the  firm  name  was  an  asset  of  the  partnership,  and  that  if  the  whole  concern 
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and  the  good-will  of  the  business  had  been  8o1d»  the  name,  as  a  trade-mark, 
would  have  been  sold  with  it.  "If  by  arrangement,"  said  the  master  of  the 
rolls,  (Sir  John  Hohilly,)  "one  partner  takes  the  whole  concern,  there  must 
be  a  conversion  of  the  whole,  including  the  name  or  style  of  the  firm;  but  if 
the  partners  merely  divide  the  other  partnership  assets,  then  each  is  at  liberty 
to  use  the  name  just  as  they  did  before.  It  is  the  same  as  if  two  persons,  who 
alone  carried  on  the  business  of  Child  &  Co.,  thought  fit  to  separate,  each 
would  be  entitled  to  use  the  name  by  which  they  carried  on  their  business.'' 
The  broad  rule  laid  down  in  this  English  decision,  however,  has  not  been 
sanctioned  to  its  full  extent  by  the  courts  of  this  state.  Lathrqp  v.  Lathrop, 
47  How.  Pr.  532;  Morgan  v.  Schuyler,  79  N.  T.  490,  494.  In  the  case  last 
cited  the  parties  were  partners  in  the  business  of  dentistry.  On  the  dissolu- 
tion of  the  firm  the  defendant  pui'chased  a  portion  of  its  property,  and  assumed 
payment  of  the  rent  of  the  premises  previously  occupied  by  both  partners.  It 
was  mutually  understood  that  the  plaintiff  was  to  continue  business  as  a  den- 
tist in  the  same  city,  and  there  was  nothing  in  the  agreement  of  dissolution 
which  transferred  the  good- will  of  the  firm  to  either  of  the  parties.  Upon 
these  facts  the  court  of  appeals  held  that  the  defendant  had  not  become  en- 
titled to  continue  the  use  of  the  firm  name,  or  to  hold  himself  out  as  the  suc- 
cessor of  the  firm.  In  the  course  of  the  opinion,  Danforth,  J.,  after  citing 
three  of  the  cases  referred  to  by  the  counsel  for  the  appellant,  says  that  the 
good-will  in  question  "was  only  that  which  pertained  to  the  place  of  business, 
and  no  case  holds  that  the  good  will  included  the- right  to  the  continued  use  of 
the  name  of  the  firm."  On  the  present  appeal  the  respondent  relies  strongly 
upon  this  language  as  decisive,  to  the  effect  that  no  sale  or  transfer  of  the 
good  will  of  a  copartnership,  even  though  it  comprise  that  which  pertains  to 
the  business  itself,  as  well  as  to  the  place  of  business,  can  convey  a  right  to 
employ  the  firm  name.  I  am  inclined  to  think,  however,  that  this  is  too  broad 
a  construction  of  the  words  used  by  the  learned  judge,  and  that  his  meaning 
was  only  that  such  good-will  as  attaches  merely  to  the  place  of  business  has 
never  been  held  to  include  the  right  to  use  the  firm  name;  for  as  we  have  seen 
in  Banks  v.  Qibaonf  supra,  the  master  of  the  rolls  expressly  decided  that 
where  both  the  whole  concern  and  the  good-will  were  sold  the  name  as  a 
trade-mark  went  with  it.  But  I  do  not  think  it  is  at  all  necessary  to  go  as 
far  as  this  English  decision  goes  in  order  to  maintain  the  right  of  the  appel- 
lants to  use  the  name  of  Philip  Caswell,  Jr.  It  will  be  observed  that  by  his 
agreement  with  Howland  N.  Hazard  he  did  much  more  than  merely  to  trans- 
fer his  interest  in  the  good-will  belonging  to  the  firm's  place  of  business,  and 
belonging  to  the  business  itself.  He  sold  to  Hazard  half  of  all  the  property 
of  the  firm,  and  engaged  on  his  part  not  to  transact  the  same  business  for  20 
years  to  come.  It  is  quite  apparent  that  the  value  of  this  transfer  would  be 
greatly  lessened  if  it  did  not  carry  with  it  the  right  in  any  manner  to  use  the 
name  of  Caswell  in  connection  with  the  business.  In  my  opinion,  authority 
to  use  such  name  may  fairly  be  implied  from  the  terms  of  the  instrument  and 
its  manifest  purpose.  Under  the  statute  which  provides  for  the  continued  use 
of  a  copartnership  name  after  the  retirement  of  any  of  the  copartners,  (Laws. 
1854,  c.  400.)  the  defendant  Rowland  N.  Hazard,  by  filing  and  publishing  the 
proper  certificate,  could  have  continued  to  employ  the  name  "Caswell"  with- 
out imposing  any  risk  or  liability  upon  Philip  Caswell,  Jr.;  and  in  fact  it  ap- 
pears that  immediately  after  Philip  Caswell,  Jr.,  went  out,  and  John  C.  Haz- 
ard was  taken  in  his  place,  the  three  partners  who  went  on  with  the  business 
— that  is  to  say,  Bowland  N.  Hazard,  John  R.  Caswell,  and  John  C.  Hazard — 
did  make,  file,  and  cause  to  be  published  a  certificate  under  this  act.  It  is 
impossible  to  perceive  what  purpose  there  was  in  making  this  certificate,  un- 
less it  was  to  continue  to  use  the  name  "Caswell,"  as  belonging  to  Philip  Cas- 
well, Jr.,  inasmuch  as  the  names  of  the  three  persons  constituting  the  new 
firm  were  such  as  to  entitle  them  to  call  themselves  Caswell,  Hazard  &  Co. 
v.2N.Y.8.no.20— 50 
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without  filing  any  certificate  whatever.  This  act,  therefore,  must  be  regarded 
as  to  some  extent  an  acknowledgement  on  the  part  of  John  R.  Caswell  that 
Rowland  N.  Hazard  had  acquired,  under  his  agreement  with  Philip  GasweU, 
Jr.,  the  right  to  use  his  name. 

!But  it  may  be  said  that  these  views  are  in  conflict  with  the  intimation  of 
the  court  of  appeals  in  the  trade-mark  case  of  Hazard  v.  Castoell^  98  N.  Y. 
259,  268,  wherein  it  was  said  there  was  no  evidence  to  justify  the  Hazards  in 
putting  certain  cologne  water  upon  the  market  under  the  firm  name  of  Cas- 
well, Hazard  &  Co.  *'Upon  the  evidence  and  findings  now  before  us,'*  said 
the  court,  "it  might  be  described  as  manufactured  by  them  as  the  successor 
of  that  firm,  but  nothing  more."  There  is  nothing  to  show,  however,  that 
the  right  of  the  Hazards  to  use  the  name  ''Caswell"  was  the  subject  of  discus- 
sion by  counsel  before  the  court  in  that  case,  or  that  any  particular  attention 
was  therein  directed  to  the  agreement  between  Philip  Caswell,  Jr.,  and  Row- 
land N.  Hazard,  upon  which  so  much  depends  in  the  present  litigation.  I 
am  unwilling,  therefore,  to  treat  this  intimation  as  at  all  conclusive  upon  the 
principal  issue  in  the  present  suit.  It  should  be  noted  that  the  decree  herein 
is  even  more  stringent  than  the  language  there  used  would  warrant,  for  it 
debars  the  defendants  from  even  describing  themselves  as  the  successors  to 
the  firm  of  Caswell,  Hazard  &  Co.,  whereas  Judge  Danfobth  dearly  upholds 
their  right  so  to  do. 

It  is  not  disputed  that  when  the  plaintiff  Caswell  left  the  firm,  in  1876,  he 
sold  to  the  Hazards  a  considerable  quantity  of  bottle  moulds  and  labels,  bearing 
the  partnership  name  of  Caswell,  Hazard  &  Co.,  and  the  trial  court  has  found 
that  these  articles  were  of  no  substantial  value  except  to  persons  using  said 
firm  name.  This  fact  tends  to  sustain  the  conclusion  that  the  continu^  use 
of  such  name  by  the  Hazards  was  with  the  assent  of  the  plaintiff.  It  seems 
pretty  harsh  to  hold  that  a  man  can  sell  to  another  goods  bearing  his  name, 
and  which  would  be  rendered  valueless  by  the  removal  of  his  name  therefrom, 
and  to  hold  at  the  same  time  that  the  vendor  can  restrain  the  vendee  by  in- 
junction from  using  such  goods  so  long  as  the  seller's  name  remains  thereon. 

The  laches  of  the  plaintiff  John  R.  Caswell  in  bringing  this  suit  is  also  a 
circumstance  of  much  significance.  He  knew  that  the  defendants  were  car- 
rying on  business  under  the  name  of  Caswell,  Hazard  &  Co.,  and  yet  nearly 
10  years  elapsed  before  he  took  any  legal  steps  to  restrain  them.  Meantime 
they  expended  large  sums  of  money  in  advertisements  of  their  business,  using 
therein  the  name  of  Caswell,  Hazard  &  Co.  It  is  true  that  John  R.  Caswell 
testifies  that  he  often  told  Rowland  N.  Hazard  he  had  no  right  to  the  name 
Caswell.  He  fixes  the  last  interview  he  had  on  the  subject  as  having  occurred 
in  1878,  and  says:  "I  told  him  I  should  proceed  against  him  in  law  if  I  could 
not  get  any  settlement  in  my  matters,  and  one  thing  led  on  to.  another,  and 
finally  I  told  him  that  he  had  no  right  to  use  the  name  *  Caswell.'  He  was 
using  my  name  and  my  money  to  do  the  business."  Mr.  Hazard  denies  that 
any  such  converssition  took  place,  or  that  Mr.  Caswell  ever  objected  to  the 
continued  use  of  the  name  Caswell  by  the  defendants  before  the  institution  of 
the  present  suit.  Upon  this  conflict  of  testimony  the  trial  court  found  in 
favor  of  Mr.  Caswell.  Nevertheless  the  fact  remains  that  he  permitted  the 
defendants  to  go  calling  themselves  "(/as  well.  Hazards  Co,"  and  to  spend 
large  sums  in  advertising  under  that  designation,  from  the  time  of  the  inter- 
view, in  1878,  to  the  time  of  the  commencement  of  this  action,  in  1886,  with- 
out further  protest  or  interference  on  his  part;  a  course  of  conduct  hardly 
consistent  with  the  e?cistence  of  any  serious  claim  that  they  were  violating  his 
rights  in  making  use  of  the  name  ''Caswell."  For  the  reasons  which  have 
been  given,  the  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Macomber,  J.,  concur. 
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Jackson  v,  Apfleton. 

(Sujyreme  Court,  General  Term,  First  Department    November  28, 1888.) 

Trover  axd  Conversion— When  Lies— Contract— Pbrpormanoe. 

Where  plaintlfC  loans  to  defendant  an  article  to  be  used  by  the  latter  until  the  de- 
livery of  another,  which  plaintiif  has  oontraoted  to  sell  to  defendant,  plaintiff  has 
no  right  of  action  for  the  article  loaned  until  delivery  or  tender  of  the  one  sold. 

Appeal  from  special  term.  New  York  county. 

In  this  action  by  Charles  T.  Jackson  against  William  R.  Appleton  an  order 
of  arrest  was  vacated,  and  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Maoomber,  JJ. 
Jackson  <&  Ingraham,  for  appellant.    F,  Q,  JSckersonf  for  respondent. 

Macomber,  J.  The  action  is  to  recover  damages  for  a  wrongful  conver- 
sion of  personal  property.  It  is  alleged  in  the  complaint  that  the  plaintiff's 
assignor  was  the  owner  of,  and  entitled  to  the  immediate  possession  of,  one 
20-light  dynamo,  of  a  certain  value;  and  that  the  defendant  on  the  28th  of 
October,  1886,  being  in  possession  of  the  goods,  unlawfully  converted  and 
disposed  of  the  same  to  his  own  use,  and  to  the  damage  of  the  plaintiff. 
Were  this  the  whole  of  the  case,  an  apparent  right  to  the  arrest  would  seem 
to  have  been  made  out.  But  it  appears  from  the  moving  affidavit  that  a  part 
of  the  electric-light  machine  was  sold  to  the  defendant  on  July  23.,  1886,  and 
the  other  part  was  to  be  delivered  as  soon  as  completed,  and  that  at  the  same 
time  the  plaintiff's  assignor  loaned  the  defendant  the  26-light  dynamo  in 
question,  to  be  used  by  him  until  the  delivery  to  him  of  the  second  portion  of 
the  electric-light  apparatus.  The  defendant  having  failed  to  pay  for  the  ma- 
chine delivered  in  July,  an  action  was  brought  to  recover  damages  therefor, 
which  is  still  pending.  The  second  part  of  the  machine  contracted  to  be  de- 
livered by  the^^laintlff's  assignor  was  not  delivered,  ostensibly  for  the  retison 
that  the  defendant  had  not  paid  for  the  first  portion  contracted  for.  It  appears 
that  the  plaintiff  failed  to  finish  the  second  machine,  and  to  make  a  tender 
and  delivery  of  it,  so  as  to  mark  the  time  of  the  return  of  a  dynamo  which 
had  been  loaned  to  the  defendant.  The  contract  for  the  second  machine  was 
H  condition  precedent  to  a  demand  or  right  of  demand  by  the  plaintiff  upon 
the  defendant.  The  defendant  had  a  right  to  retain  the  dynamo  which  was 
loaned  to  him  until  the  delivery,  or  the  offer  of  delivery,  of  the  machine  to  be 
manufactured  by  the  plaintiff's  assignor.  Where,  by  the  contract,  the  sell- 
er's delivery  is  a  condition  precedent  to  a  performance  by  the  defendant  of 
another  part  of  the  contract,  the  failure  to  show  the  performance  of  the  pre- 
cedent obligation  shows  a  failure  of  a  cause  of  action,  and  consequently  of 
any  right  of  arrest  of  the  defendant  for  his  failure  to  perform  his  part  of  the 
agreement.  It  follows,  therefore,  that  the  order  vacating  the  order  of  arrest 
should  be  affirmed,  with  cost  and  disbursements. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Wolf  v.  Houston,  W.  S.  &  P.  F.  B.  Co. 

{Supreme  Court,  General  Term,  First  Department.    November  93, 1888.) 
Horse  akd  Street  Railroads— Nbouobncb—Iniuriss  to  Persons  on  Track. 

Plaintiff,  a  child  about  18  months  old,  in  company  with  his  mother,  who  had  hold 
of  his  hand,  started  across  a  street.  A  street  car  was  approaching  on  an  up-grade, 
for  a  time  at  a  moderate  pace,  and  then  at  an  increased  speed,  the  driver  urging  his 
horses.  As  it  approached  the  part  of  the  street  where  plaintiff  and  his  mother 
were,  she  held  up  ner  hand  to  signal  the  driver  to  stop,  but  did  nothing  to  indicate 
that  ner  purpose  was  other  than  to  take  passage  on  the  car.  She  was  about  two 
feet  from  the  track  as  the  horses  passed,  but,  Decomlng  suddenly  frightened  and 
confused,  she  lost  her  hold  on  the  cnild,  and  he,  in  some  unexplained  manner,  got 
on  the  track,  and  was  injured.    Held,  that  the  railroad  company  was  not  liable. 
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Appeal  from  circuit  court.  New  York  county;  Lawrence,  Justice. 

Action  by  Isaac  Wolf,  by  his  guardian,  against  the  Houston,  West  Street  & 
Pavonia  Ferry  Railroad  Company,  for  personal  injuries.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  aud  Daniels  and  Bartlett,  J  J. 

Jfax  Altemeyer,  {M,  Warley  Platzek,  of  counsel,)  for  appellant.  MiUer  & 
Wells,  for  respondent. 

Daniels,  J.  The  action  was  brought  to  recover  damages  which  the  plain- 
tiff sustained  by  being  run  over  by  a  car  of  the  defendant  on  East  Thirty- 
Fifth  street,  on  the  28th  of  April,  1886.  The  plaintiff  at  the  time  waa  of  the 
age  of  about  18  months,  and,  in  company  with  his  mother,  had  started  to  cross 
the  street,  she  having  hold  of  one  of  his  hands.  The  car  was  approaching 
towards  that  part  of  the  street  upon  the  upgrade,  and,  after  proceeding  for  a 
time  at  a  moderate  pace,  is  stated  by  her  to  have  been  increased  in  its  speed 
by  the  driver  urging  and  crowding  his  horses.  It  is  stated  by  her  to  have 
approached  the  part  of  the  track  which  she  and  her  child  reached  about  the 
time  when  she  expected  to  have  crossed  the  track.  She  held  up  her  hand  to 
signal  the  driver  to  stop  or  delay  the  progress  of  the  car;  but  there  was  no  act 
or  statement  on  her  part  that  could  have  led  him  to  suppose  that  she  desired 
the  progress  of  the  car  to  be  slackened  for  any  other  object  than  to  take  it  as 
a  passenger.  She  did  not  approach  the  ti^hck  nearer  than  about  two  feet  from 
it,  and  the  horses  and  the  car  passed  her  whereshe  stood,  without  touching  her 
person.  But  lier  testimony  was  that  she  was  so  mnch  frightened  by  the  rapid- 
ity of  the  approach  of  the  car  as.  to  have  become  confused,  and  substantially 
helpless,  and  while  in  that  condition  the  child,  in  some  manner  which  she 
could  not  state  or  explain,  went  upon  the  track,  and  was  run  over  by  the  car, 
breaking  one  of  his  legs  below  the  knee,  and  seriously  injuring  the  other.  He 
was  picked  up  in  this  condition  ator  near  the  rear  platform  of  th^car,  but  how 
he  came  upon  the  track,  or  under  the  wheels  of  the  car,  were  facts  which  the 
evidence  in  the  case  left  entirely  without  explanation.  The  last  that  is  dis- 
closed concerning  him  before  the  accident  is  that  his  mother  held  his  hand  in 
hers,  and  in  some  unexplained  way  their  hands  were  separated,  and  the  child 
was  upon  the  track,  and  the  accident  happened.  It  is  clear  from  her  state- 
ment that  the  accident  was  not  caused  by  the  speedy  driving  or  urging  of  the 
car.  From  the  position  occupied  by  the  child  and  his  mother,  there  was  no 
reason  for  the  driver  to  believe  that  the  child  was  endangered  in  any  manner 
by  the  progress  the  car  at  the  time  was  making;  and  if  bis  motlier  had  con- 
tinued to  maintain  her  hold  of  the  child^s  hand  no  injury  to  it  could  possibly 
have  taken  place,  and  no  mismanagement  or  negligence  therefore  can  be  at- 
tributed to  tlie  driver,  upon  which  the  action  can  be  maintained  against  the 
company.  There  was  nothing  in  the  transaction  from  which  it  could  have  been 
supposed  that  this  woman  would  become  terrified,  as  she  states  she  did,  by 
the  approach  of  this  car,  or  from  which  it  could  be  inferred  that  she  would  so 
far  lose  her  self-possession  as  to  endanger  the  safety  of  her  child.  But  that 
she  was  in  this  condition  is  stated  by  her  in  her  evidence,  and  it  was  probably 
truthfully  given  by  her;  for  if  she  had  retained  the  control  of  her  senses  and 
experience,  she  would  not  have  permitted  the  child  to  have  been  endangered 
and  injured  in  the  manner  in  which  it  was.  In  her  agitation  she  probably 
placed  the  child  in  the  perilous  situation  in  which  she  first  discovered  it,  after 
it  had  become  detached  from  her  hold.  But  that  was  no  fault  of  the  driver. 
It  was  her  fault,  on  the  contrary,  which  could  not  have  been  expected  to  arise 
out  of  any  fact  or  circumstance  attending  this  unfortunate  affair.  It  is  un. 
doubtedly  true  that  the  drivers  of  cars,  as  well  as  of  other  vehicles,  upon  the 
streets  of  the  city,  are  grossly  indifferent  to  the  safety  of  persons  on  foot,  wbo 
(ire  as  much  entitled  to  the  use  of  the  streets  as  the  vehicles  which  are  driven 
upon  them,  and  they  are  as  completely  within  the  protection  of  the  law  as  the 
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yebioles  theroselyes  are  when  they  sre  reasonably  and  oarefuUy  nianaged; 
and,  where  injuries  are  caused  to  them  by  such  inattentive  driving  and  con- 
trol of  the  vehicles,  the  owners  as  well  as  the  drivers  are  legally  liable.  Bnt 
the  most  liberal  application  of  the  pcinciple  securing  that  liability  will  not 
maintain  this  action;  for  in  this  case  the  accident  to  the  ohild  was  not  caused 
by  improper  conduct  on  the  part  of  the  driver,  but  by  the  unusual  agitation  of 
the  mother,  and  her  failure  to  observe  her  instinctive  inclination  to  protect 
and  secure  the  safety  of  her  child.  There  was  nothing  in  the  way  to  prevent 
her  from  receding  from  the  place  where  she  stood,  and  in  that  manner  to  have 
avoided  even  the  possibility  of  such  an  occurrence.  But  her  failure  to  do  so, 
IIS  well  as  the  exposure  of  the  child  to  the  accident,  is  attributed  by  her  to  her 
agitated  state  of  mind.  For  that  the  defendant  is  not  liable,  and  the  judg- 
ment should  accordingly  be  affirmed. 

Van  Brunt,  P.  J.,  and  Babtlistt,  J.,  concur. 


Wolf  v.  Houston,  W.  S,  &  P.  P.  R.  Ck). 
{Supreme  Courts  QeneraZ  Termj  Fint  Department    November  38, 1888.) 
Costs— Securitt  job— Whbk  Denibd. 

A  motion  for  seourity  for  costs,  made  two  years  after  the  action  was  instituted, 
and  after  three  trials,  two  of  whloh  had  resulted  in  a  disagreement  of  the  jury,  and 
the  third  in  a  dismissal  of  the  complaint,  from  which  plaintiff  had  appealed,  should 
be  denied. 

Appeal  from  special  term.  New  York  county;  Lawrence,  Justice. 

Order  denying  defendant's  motion  to  compel  plaintiff  to  file  security  for 
costs.    Defendant  appeals. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 

James  A.  Briggs  and  Milier  ds  Wella,  for  appellant.  Jifax  Altemeyer,  for 
respondent. 

DANifiXS,  J.  The  action  was  commenced  for  a  personal  Injury  on  the  4th 
of  June,  1886.  It  was  tried  twice,  resulting  on  each  trial  in  a  disagreement 
of  the  jury.  The  third  trial  took  place  in  April,  1888,  when  the  complaint 
was  dismissed.  Prom  the  judgment  on  that  dismissal  the  plaintiff  appealed 
on  the  17th  of  April.  1888,  (see  ante,  787,)  and  it  was  not  until  the  28th  of 
the  same  month  that  proceedings  were  taken  to  obtain  security  for  costs. 
This  was  such  a  period  of  delay  as  to  require  the  application  to  be  denied,  as 
it  was,  by  the  order.  Bttckley  v.  Gutta  PercTia  Co,,  3  Civ.  Proc.  R.  428; 
Wiee  V.  Insurance  Co,,  2  Abb.  N.  C.  325;  Robertson  v.  Barnum,  29  Hun, 
657.  The  order  from  which  the  appeal  has  been  brought  was  accordingly 
well  sustained,  and  it  should  be  affirmed,  together  with  #10  costs,  and  the  dis- 
bursements. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Boyle  d.  Thurber. 

{Swpreme  Court,  General  Term,  Fifnt  DepattmetU.   November  28, 1S88.) 
CoBPORATioNS— Actions  against  OTnoBRS-^ALSs  Rsports— Abatsmsnt. 

Laws  N.  Y.  1S75,  o.  611,  $  21,  declares  that  If  any  oertiflcate  or  report  made  by 
the  officers  of  a  oorporation,  created  under  that  act,  shall  be  false  in  any  material 
representation,  all  the  officers  signing  it  shall  be  liable  for  all  debts  of  the  corpora- 
tion contracted  during  their  term  of  office.  Held,  that  such  cause  of  action  abates 
with  the  death  of  the  creditor;  the  language  of  section  21  of  the  act  being  identi- 
oal  with  Laws  1848,  c.  40,  i  16,  and  the  cause  of  action  under  the  latter  act  haying 
been  held  by  the  courts  to  abate. 

Appeal  from  special  term,  New  York  county;  Anxkrews*  Justice. 
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Defendant,  Jeannette  M.  Tharber,  appeals  from  an  order  reviving  this  ac- 
tion in  favor  of  Amelia  T.  Boyle,  the  administratrix  of  the  plaintiff,  James 
I  J.  Boyle,  who  was  a  jadgment  creditor  of  the  American  Opera  Company, 

I  Limited.    He  had  sued  Mrs.  Thurber,  as  treasurer  and  director  of  said  cor- 

I  poration,  to  recover  his  debt  for  services  as  a  singer,  on  the  ground  that  an 

I  annual  report  signed  by  her  was  false,  whereby  she  had  become  liable  for  said 

debt  under  section  21,  c.  611,  Laws  1875.    After  issue,  and  before  trial,  he 
!  died,  and  his  widow,  as  administratrix,  within  a  year  revived  the  action. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  J  J. 
Lawrence  <t  Waehner,  for  appellant.     Wm.  W,  Badger,  for  respondent. 

Daniels,  J.  The  action  was  commenced  against  the  defendant,  as  a  di- 
rector of  the  corporation  known  as  the  American  Opera  Company,  limited. 
This  company  was  organized  and  incorporated  under  the  authority  of  chapter 
611  of  the  Laws  of  1875,  and  it  became  indebted  to  the  intestate  for  damages 
for  the  breach  of  a  contract  made  with  him  for  services  to  be  rendered  to  the 
corporation  as  a  singer.  To  maintain  the  action  against  the  defendant  it  was 
alleged  in  the  complaint  that  she  signed  the  annual  report  of  the  corporation 
required  to  be  made  and  filed  by  the  statute,  and  that  this  report  was  false  in 
its  mateiial  statements.  And  if  these  facts  were  truly  stated  in  the  com- 
plaint, then  a  liability  did  exist  against  the  defendant  for  the  payment  of  this 
indebtedness;  for  by  section  21  of  the  act  it  has  been  declared  that,  if  any  cer- 
tificate or  report  made. by  the  officers  of  the  corporation  shall  be  false  in  any 
material  representation,  '*all  the  officers  signing  it  shall  be  jointly  and  sever- 
ally liable  for  all  the  debts  of  the  corporation  contracted  while  they  are  officers 
thereof."  The  application  to  revive  the  action  in  favor  of  the  personal  rep- 
resentative of  the  deceased  creditor  was.  however,  resisted,  on  the  ground  that 
the  action  had  abated  by  his  decease,  and  could  not  be  revived  in  favor  of  or 
prosecuted  by  his  personal  representative.  It  is  true  that  neither  this  act  nor 
the  act  providing  for  the  incorporation  of  manufacturing  companies  declared 
'  the  liability  for  the  payment  of  the  debts  of  the  company  to  be  subject  to  any 
such  event:  but  the  act  for  the  incorporation  of  manufacturing  companies 
has  been  constrtied  in  that  manner  by  the  courts.  That  act  is  more  restricted 
as  to  the  liability  of  the  officers  for  making  a  false  report  or  oertiticate  than 
the  act  of  1875;  for  the  officers  signing  it  have  been  declared  to  be  liable  for 
all  the  debts  of  the  corporation  contracted  while  they  were  stockholders  or  of- 
ficers thereof  only  when  the  report  or  certificate  shall  be  false  in  any  material 
representation,  to  the  knowledge  of  the  person  subscribing  it.  But  the  lan- 
guage declaring  the  extent  of  the  liability,  when  it  shall  arise,  for  making 
and  filing  the  report  containing  materially  false  representations,  is  expressly 
the  same  in  each  of  the  acts.  By  section  15,  c.  40,  Laws  1848,  the  officera 
signing  such  a  report,  knowing  it  to  be  false,  are  declared  to  be  ** jointly  and 
severally  liable  for  all  the  debts  of  the  company  contracted  while  they  were 
stockholders  or  officers  thereof;"  and  by  section  21  of  the  act  of  1875  it  has 
in  like  manner  been  declared  that  the  officers  who  have  signed  the  false  report 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  corporation  con- 
tracted while  they  are  officers  thereof.  This  identity  of  language  in  framing 
these  parts  of  these  sections  of  the  different  acts  indicates  the  existence  of  an 
identity  in  the  intention,  so  far  as  the  extent  of  liability  was  described  and 
declared,  and  that  is  in  each  class  >  of  cases  that  for  violating  either  one  of 
these  sections  the  officers  signing  the  false  report  shall  be  liable  for  all  the 
debts  of  the  company  contracted  while  they  were  officers  thereof,  and  the  de- 
cisions declaratory  of  the  effect  of  this  language  employed  in  the  earlier  act, 
therefore,  require  the  same  construction  to  be  placed  upon  so  much  of  the 
other  act  as  contains  the  same  language,  and  is  drawn  in  controversy  in  this 
action.  In  the  case  of  Brackett  v.  Gristoold,  103  N.  Y.  425,  9  N.  E.  Rep. 
438,  the  precise  question  arising  out  of  this  language,  and  upon  which  this 
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appeal  depends,  was  presented  and  decided  by  the  court  of  appeals.  The  ac- 
tion there  was  brought  to  charge  the  defendants,  as  trustees  of  the  Iron 
Mountain  Company  of  Lake  Ghamplain,  with  liability  for  the  indebtedness  of 
the  company,  upon  the  ground  that  they  had  si|;ned  the  annual  report  for  the 
year  1879,  knowing  the  statements  contained  in  it  as  to  the  assets  of  the  com- 
pany to  be  false,  and  that  the  company  was  organized  in  pursuance  of  a  fraud- 
ulent conspiracy  to  deceive  the  plaintiff.  The  appeal  was  decided  upon  the 
first  of  these  grounds,  and  the  court  held  the  liability  created  by  the  statute 
to  be  of  such  a  description  as  to  abate  with  the  death  of  the  creditor,  and  that 
the  action  could  not  be  revived  in  favor  of  the  personal  representative,  and 
successfully  prosecuted  by  him  to  enforce  the  liability.  This  was  in  some  de- 
gree afterwards  reconsidered  in  Blake  v.  Oristvold,  104  N.  Y.  613,  11  X.  E. 
Rep.  137,  but.no  different  construction  was  permitted  by  the  decision  then 
made  than  that  which  was  approved  and  sanctioned  in  the  preceding  author- 
ity. These  decisions  are  controlling  over  the  present  action ;  for,  if  the  trus- 
tees are  exonerated  from  liability  under  the  act  of  1848  by  the  decease  of  the 
creditors,  it  follows  that  the  same  result  must  attend  the  decease  of  the  cred- 
itor when  the  claim  or  indebtedness  arises  under  the  act  of  1875.  The  lan- 
guage of  both  acts  in  this  respect  is  the  same.  By  that  language  the  trustees 
are  made  liable  for  all  the  debts  of  the  corporation  contracted  while  they  were 
officers  thereof,  and  as  the  trustees  of  a  corporation  formed  under  the  roatiu- 
facturing  act  are  discharged  from  liability  by  the  decease  of  the  creditor,  it 
necessarily  follows  that  the  same  discharge  will  arise  out  of  that  fact  where 
the  corporation  has  been  formed,  as  this  was,  under  the  act  of  1875.  The  ac- 
tion, consequently,  could  not  be  revived,  as  it  was  directed  to  be  by  the  order 
of  the  court  from  which  the  appeal  has  been  brou^htt  and  the  order  should  be 
reversed,  and  the  motion  denied,  but  without  costs. 

Van  Brunt,  P.  J.,  and  Bartlktt,  J.,  concur* 


Porter  v*  Carolin. 
(Supreme  Cou7%  Oeneral  Term^  First  Department    November  28, 1888.) 
Charities^Bequests  to  Charitable  Societies— Power  to  Take. 

A  charitable  society  incorporated  under  Laws  N.  Y.  1852,  a  250,  and  not  subordi- 
nated to  Laws  1848,  c  819,  §  6<  as  amended  by  Laws  1860,  c.  860,  which  provides 
that  charitable  societies  shaU  be  incapable  9f  taking  bequests  when  the  wiU  is  not 
executed  at  least  two  months  before  the  death  of  the  testator,  may  take  a  legacy, 
though  the  wUl  was  not  executed  two  months  before  the  testator's  death. 

Case  submitted  on  agreed  statement. 

Action  by  Margaret  Porter  against  Michael  Carolin,  executor.  The  cause 
was  submitted  under  an  agreed  statement  of  facts,  under  Code  Civil  Proc.  N. 
y.  §  1279. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Edward  2>.  McCarthy,  for  plaintiff.     Dafiid  McClure,  for  defendant. 

Daniels,  J.  This  case  presents  for  decision  the  legal  disposition  which 
should  be  made  of  certain  clauses  contained  in  the  will  of  Ellen  Bonner,  de- 
ceased. She  made  her  will  on  the  2d  day  of  March,  1886,  and  died  on  the  1st 
day  of  April  following.  By  this  will  she  bequeathed  to  the  Home  of  the 
Aged  of  the  Little  Sisters  of  the  Poor  of  the  City  of  New  York  the  sum  of 
S^;  to  the  Mission  of  the  Immaculate  Virgin,  located  at  Layfayette  place 
and  Great  Jones  street,  in  the  city  of  New  York,  $2,000 ;  to  St.  Joseph's  Home 
for  Aged  and  Destitute  Women,  located  on  West  Pifteenth  street,  the  sum  of 
S500.  Each  of  these  legatees  was  formed  and  incorporated  under  chapter 
319  of  the  Laws  of  1848,  and  the  acts  amendatory  thereof;  and  by  section  6 
of  the  act  of  1848,  even  as  that  has  been  amended  by  chapter  360  of  the  Laws 
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of  1860.  they  were  incapable  of  taking  these  bequests,  because  of  the  fact  that 
the  will  was  not  executed  at  least  two  months  before  the  death  of  the  testa- 
trix. Upon  this  subject  no  substantial  disagreement  has  been  presented  bj 
the  arguments  in  th^  case.  JBy  the  sixth  paragraph  of  the  will  the  testatrix 
bequeathed  to  the  Roman  Catholic  Orphan  Asylum  in  the  City  of  New  York 
the  sum  of  $500.  This  legatee  was  created  and  incorporated  by  chapter  250 
of  the  Laws  of  1852;  and  neither  in  its  creation,  nor  at  any  time  since  thea, 
has  its  powers  or  authority  been  subordinated  to  the  act  of  1848,  or  either  of 
the  laws  amending  that  act.  The  only  general  law  to  which  it  has  been  sub- 
jected is  that  contained  in  title  3  of  chapter  18  of  the  first  part  of  the  Revised 
Statutes,  and  that  title  has  no  such  restriction  as  this  in  the  act  of  1848;  and. 
this  restriction  being  inapplicable  to  it,  the  legatee  is  entitled  to  take  this  leg- 
acy, notwithstanding  this  general  provision  of  the  act  of  1848.  The  effect  of 
that  act,  under  circumstances  entirely  analogous,  was  considered  in  HoUit  v. 
DreWf  95  N.  Y.  166,  where  it  was  held  that  corporations  created  by  the  laws 
of  other  states  were  not  affected  by  the  restriction  or  limitation,  for  the  rea- 
son that  they  were  not  under  the  act  of  1848;  and,  as  this  corporation  was 
not  formed  under  or  subject  to  tliat  act,  this  decision  is  a  direct  authority  in 
favor  of  its  right  to  take  and  receive  this  legacy.  The  same  rule  was  applied 
and  followed  in  Harris  v.  Society^  33  Hun,  411;  and  these  decisions  are  not 
in  conflict  with  anything  contained  in  L^evre  v.  Lefeore,  59  K.  Y.  435.  In 
that  case  a  legatee,  whose  legacy  was  in  controversy,  was  incorporated  under 
chapter  244  of  the  Laws  of  1849,  which  by  its  fourth  section  subordinated  tlie 
powers  of  the  society  to  receive  property  by  gift  or  devise  to  the  restrictions 
provided  in  the  general  law  for  the  incorporation  of  religious  and  benevolent 
associations.  And  it  was  on  that  account  only  that  it  was  held  to  be  witliin 
the  act  of  1848,  and  Incapable  of  taking  the  legacy  intended  to  be  given  to  it. 
That  decision,  accordingly,  has  no  application  to  this  case,  but  it  is  governed 
by  the  other  authorities;  and,  not  being  subject  to  theactof  1848,  the  legatee 
is  entitled  to  this  sum  of  $500. 

The  residuary  clause  in  the  will  giving  the  rest,  residue,  and  remainder  of 
the  estate  to  the  executors  in  trust,  to  expend  the  same  for  masses  for  the  re- 
pose of  the  souls  of  the  testatrix  and  her  husband,  is  not  now  presented  as  a 
legal  direction.  Whatever  doubt  might  otherwise  exist  concerning  it  has 
been  removed  by  the  case  of  Holland  v  Aloock,  108  N.  Y.  312, 16  N.  £.  Rep. 
305.  It  is  there  held  that  such  a  direction  cannot  be  carried  into  effect,  and 
for  that  reason  it  is  conceded  by  ftie  counsel  that  this  clause  of  the  will  is  not 
to  be  maintained.  Judgment  should  therefore  be  directed  in  the  case  adjudg- 
ing the  fourth,  fifth,  seventh,  and  fourteenth  paragraphs  of  the  will  to  be  un- 
lawful, and  sustaining  the  legacy  given  to  the  Roman  Catholic  Orphan  Asy- 
lum in  the  City  of  New  York  for  the  sum  of  j^500  by  the  sixth  clause  of  the 
will. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concur. 


CaRR  «.  RiSHER. 
(Supreme  Courts  General  Term^  First  Department,    November  28, 1888,) 

Corporations— Failurb  to  Make  Financial  Report— Liability  of  Trustkes— Repeal 
OF  Statute. 

Laws  N.  Y.  1848,  c.  40,  §  12,  provided  that  every  oorporation  orgaoized  under  that 
act  should  annually,  within  20  days  from  the  1st  day  of  January,  make,  publish,  and 
file  a  verified  financial  report,  and  for  a  failure  so  to  do  imposed  a  joint  and  seversl 
liability  upon  all  the  trustees  for  all  existing  debts.  This  act  was  so  amended  by 
Laws  1875,  c.  510,  in  regard  to  preceding  cases,  as  to  require  only  thait  the  report 
should  be  made  within  20  days  from  the  1st  of  January  of  the  year  following  tlie 
January  of  the  year  in  which  the  company  was  incorporated;  the  word  ^annually" 
being  omitted.  The  company  of  whicn  defendant  was  trustee  in  Januarv,  1867,  was 
incorporated  In  1865.    Held  that,  by  omitting  the  word  "annually"  froni  the  act  of 
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184S,  no  liability  was  left  upon  defendant,  in  a  suit  oommenoed  after  the  passage  of 
the  act  of  1875/f  or  an  omission  to  make,  publish,  and  file  a  report  in  January,  1867 ; 
it  not  being  shown  that  such  report  was  not  duly  made  in  186d. 

Appeal  from  dreuit  court,  New  York  county. 

This  was  an  action  brought  by  John  F.  Garr  against  John  C.  Risher,  to  en- 
force a  statutory  liability.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Thotnas  9.  Shearman^  for  appellant.  John  F.  Arnold  and  Qilhei't  D, 
Zambt  for  respondent. 

Daniels,  J.  The  verdict  and  judgment  were  recovered  against  the  de- 
fendant for  the  amount  owing  on  11  bonds,  of  $1,000  each,  issued  by  the  Pitts- 
burg &  Martinez  Silver  Mining  Company  on  the  28th  of  September,  1865.  The 
bonds  were  made  payable  on  the  1st  of  October,  1868,  with  interest  semi-an- 
nually, on  the  1st  of  April  and  October,  in  each  year.  The  company  was  in- 
corporated under  the  manufacturing  laws  of  the  state  of  New  York,  in  Sep- 
tember, 1865,  and  the  evidence  tended  to  establish  the  fact  to  be  that  the  de- 
fendant was  a  trustee  of  the  company  in  January,  1867,  and  that  no  report 
was  made  or  filed  within  20  days  from  the  1st  day  of  that  month,  as  that  was 
then  required  to  be  done  by  section  12,  c.  40,  Laws  1848.  And  it  was  on  this 
ground,  the  defendant  having  been  in  the  mean  time  a  non-resident  of  this 
state,  that  he  was  held  liable  for  the  amount  unpaid  on  these  bonds. 

A  great  variety  of  objections  have  been  presented  to  the  right  of  the  plain- 
tiff to  maintain  the  action  on  the  proof  produced  at  the  trial,  but  neither  of 
these  objections  appear  to  stand  upon  any  substantial  foundation,  except  the 
objections  that  the  debt  was  not  due  at  the  time  of  the  alleged  default,  and 
that  so  much  of  the  statute  as  created  the  liability  was  afterwards  repealed  by 
chapter  510  of  the  Laws  of  1875,  which  was  before  this  suit  was  commenced. 
In  support  of  the  first  of  these  two  objections  the  case  of  Ifimmons  v.  Hen- 
nion,  2  Sweeny,  663,  has  been  cited  as  controlling,  but  it  is  certainly  extremely 
doubtful  whether  this  case  contains  a  correct  exposition  of  the  law;  for  all 
that  the  statute  has  required  in  this  respect  is  that  the  debt  shall  be  existing 
at  the  time  of  the  failure  to  make  and  file  the  report;  and  these  debts  did  so 
exist,  although  they  were  not  due,  and  that  was  considered  the  true  construc- 
tion of  the  statute  in  Height  v.  Naylor,  5  Daly,  219.  And  what  was  Ibci- 
dentally  said  upon  the  same  subject  in  Garrison  v.  Hotoe^  17  N.  Y.  458;  Leg- 
gett  V.  Bank,  24  N.  Y.  283;  and  J(mes  v.  Barlow,  62  N.  Y.  203,— is  in  the 
same  direction.  But  to  dispose  of  the  action  tliis  point  is  not  required  to  be 
actually  decided,  for  the  second  objection,  which  has  been  mentioned,  seems 
to  be  fatal  to  the  right  of  the  plaintiff  to  maintain  it  As  the  law  was  orig- 
inally enacted  in  1848  every  company  incorporated  under  it  was  required  an- 
nually, within  20  days  from  the  1st  of  January,  to  make  a  report,  which  should 
be  verified,  published,  and  filed,  stating  the  amount  of  capital  of  the  company, 
the  proportion  actually  paid  in,  and  the  amount  of  its  existing  debts.  And 
for  a  failure  to  make,  publish,  and  file  such  report  all  the  trustees  of  the  com- 
pany were  declared  to  be  jointly  and  severally  liable  for  all  its  existing  debts, 
and  such  as  should  be  contracted  before  the  report  should  be  made.  By  the 
act  of  1875  this  section  underwent  an  important  and  material  change.  It  was 
then  amended  so  as  to  require  the  company  to  make  the  report  within  20  days 
from  the  1st  of  January,  if  a  year  from  the  time  of  th^  filing  of  the  certificate 
of  incorporation  shall  then  have  expired;  and  if  so  long  a  time  shall  not  have 
expired,  then  within  20  days  from  the  1st  of  January  in  each  year  after  the 
expiration  of  the  year  from  the  time  of  filing  such  ceitificate.  This  change, 
it  is  true,  only  repeals  so  much  of  section  12  of  chapter  40  of  the  Laws  of  1848 
as  it  omitted  to  Include.  Moore  v.  Mausert,  49  K.  Y.  332.  But  the  omission 
which  was  then  made  had  an  important  effect  upon  the  liability  of  the  defend- 
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ant,  for  it  left  only  so  much  of  tl^e  act  of  1848  applicable  to  the  defaolt  or 
omission,  relied  upon  in  support  of  this  action,  as  required  the  company  to 
make  the  report  within  20  days  from  the  1st  day  of  January,  without  indicat- 
ing what  .lanuary  was  intended.  By  omitting  in  the  amendment  of  the  sec- 
tion the  word  "annually"  the  law  was  left,  as  to  preceding  cases,  in  such  lan- 
guage as  to  require  no  more  than  that  the  report  should  be  roaide  within  20 
days  from  any  Istdayof  January,  without  directing  that  to  be  done  annoallj, 
or  specifying  any  1st  day  of  January  from  which  the  time  was  to  be  calculated. 
And  so  much  of  section  12  of  the  act  of  1848  as  was  continued  in  force  by  the 
act  of  1875  directed  no  more  than  that  every  company  formed  under  the  act 
should  make  the  report  within  20  days  from  the  1st  of  January  of  the  year 
following  the  January  of  the  year  in  which  the  company  was  incorporated. 
To  maintain  the  liability  of  the  defendant  in  this  case  the  word  "annually," 
as  it  was  employed  in  the  act  of  1848,  was  essential.  That  is  to  be  inferred 
from  the  use  of  that  word  in  the  act  of  1848.  Without  it  the  obligation  or 
duty  intended  then  to  be  created  was  not  complete.  If  it  had  been,  the  word 
would  not  have  been  used  at  all,  and  its  omission  in  1875  consequently  so  far 
changed  the  law  in  its  application  to  this  case  as  to  dispense  with  annual  re- 
ports. As  it  was  left  by  the  amendment  in  1875,  the  law  lias  been  observed; 
for  as  there  is  neither  averment  nor  proof  that  the  report  was  not  made  in 

1866,  it  may  be  inferred  that  it  was  then  made,  filed,  and  published,  as  that 
was  the  duty  of  the  trustees.  And  that  it  was  made,  filed,  and  published  after 
1867  is  conceded  by  the  complaint.  By  omitting  or  repealing  thia  word,  as 
that  was  the  effect  of  the  act  of  1875,  the  penalty  which  had  been  incurred  by 
the  failure  to  make  the  report  within  the  first  20  days  of  the  month  of  Januaiy* 

1867,  was  superseded  and  extinguished.  This  general  subject  was  considered 
in  Printing  Co,  v.  Beecher,  26  Hun,  48,  and  the  change  in  tl^  statute  was  held 
to  relieve  the  defendant  then  before  the  court  from  liability.  And  this  view 
was  further  sustained  by  its  afilrmanoe  in  the  court  of  appeals,  (97  N.  Y.  651.) 
No  other  failure  to  make,  publish,  or  file  the  report  has  been  all^^  as  a 
ground  of  this  action,  but  it  was  conceded  that  the  report  was  made  as  it 
should  have  been  after  the  year  1867.  By  omitting  the  use  of  the  word  "'an- 
nually"  from  this  section  of  the  act  of  1848  no  liability  was  left  upon  the  de- 
fendant for  the  omission  to  make,  publish,  and  file  the  report  in  January, 
1867,  and  the  consequence  is  that  the  plaintiff  was  not  entitled  to  maintain 
t^^  action,  and  the  judgment  and  order  should  be  reversed,  and  a  new  trial 
directed,  with  costs  to  the  defendant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concur  in  the  result. 


Sanger  f>.  Bothschilp. 
(Supreme  Cov/rty  General  Temiy  First  Department,    November  23, 1888.) 

Insurance— Mutual  Benefit  Booibties— Beneficiaries— Makriage. 

The  constitution  of  a  mutual  benefit  aid  assooiation  provided  that  the  fonds  to 
which  a  member  was  entitled  in  case  of  death  should  be  paid  to  his  widow;  or,  in 
case  of  her  death,  to  his  children;  and  that  a  married  member  might  bequeath  cme- 
half  of  the  fund  to  either  one  or  all  of  his  children,  but  $500  at  least  must  be  de- 
vised to  his  widow.  Deceased  designated  the  plaintiff  as  his  beneficiary  three 
years  before  his  marriage  to  defendant,  and  four  years  thereafter  died  cbUdlesa. 
Held,  that  his  marriage  annulled  the  preoedini;  designation  to  plainiiif,  and  that 
his  widow  wasentitlla  to  the  fund. 

Case  submitted  on  agreed  statement. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Solon  P.  Rothachildt  for  plaintiff.      Charles  A.  Adams,  for  defendant. 

Daniels,  J.    William  Rothschild,  who  was  then  unmarried,  in  1874  be- 
came a  member  of  the  Independent  Order  of  Free  Sons  of  Isra^,  which  was 
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a  Mutual  Benefit  Aid  Association,  organized  and  existing  under  the  laws  of 
the  state  of  New  York.  By  its  constitution  or  by-laws  It  obligated  itself  to 
pay  the  sum  of  i|^l,000  on  the  decease  of  a  member.  Bothschild,  in  Septem- 
ber, 1881,  made  the  following  designation  for  the  payment  of  this  sum  of 
81,000. 

'*I,  the  undersigned,  member  of  the  Standard  Lodge  Xo.  30  I.  O.  F.  S.  of 
I.,  do  hereby  declare,  of  my  own  free  will,  that  the  money,  according  to  the 
endowment  law  of  this  district,  amounting  to  one  thousand  dollars,  should 
be  paid  after  my  demise  to  my  uncle  and  aunt,  Simon  and  Yandel  Sanger, 
except  otherwise  by  me  directed.  W.  Rothschild. 

"Witness:  Henbt  Levy. 

"Moses  Lichtenaiter. " 

And  it  is  under  the  designation  that  the  plaintiff  in  his  own  behalf,  and  as 
administrator  of  his  wife,  Yandel  Sanger,  claims  this  sum  of  money.  Roths- 
child married  the  defendant  on  the  4th  of  May,  1884,  and  died  on  the  15th  of 
January,  1888,  leaving  his  widow  surviving  him,  but  no  children;  and  she 
individually,  and  also  as  administratrix,  claims  the  same  sum  of  money. 
Which  of  these  parties  has  the  better  title  to  the  money  in  controversy  must 
be  determined  by  the  constitution  or  by-laws  of  the  association.  Qreeno 
v.  OreenOf  28  Hun,  478,  482,  where  it  was  held  "that  it  was  not  in  the  power 
of  the  company,  or  of  the  member,  or  both,  to  alter  the  rights  of  those 
who  by  charter  are  declared  to  be  beneficiaries,  except  in  the  mode  and  to 
the  extent  therein  indicated;''  and  the  cases  of  Insurance  Co,  v.  Miller,  13 
Bush,  489;  Duvall  v  Goodsan,  79  Ky.  224;  Assurance  Fund  v.  Allen,  106 
Ind.  598,  7  N.  E.  Rep.  317;  Addison  v.  Association,  144  Mass.  591,  12  N.  £. 
Rep.  407 ;  Kaiser  v.  Kaiser,  1 N.  Y.  St.  Rep.  258;  Helltmberg  v.  District  No,  1, 
94  N.  Y.  580;  Massey  v.  Society,  102  X.  Y.  523,  7  N.  E.  Rep.  619,— support 
this  principle.  The  title  to  the  fund,  therefore,  becomes  a  question  of  con- 
struction of  the  language  employed  in  framing  tlie  constitution  or  by-laws  in 
force  and  operative  upon  these  parties. 

At  the  time  when  the  written  designation  for  the  payment  of  the  $1,000 
waa  made,  and  which  was  the  only  designation  made  in  writing  by  the  de- 
ceased member,  the  constitution  of  the  society  declared  by  section  2  that  the 
object  of  this  fund  shall  be  to  secure  the  sum  of  $1,000,  after  the  death  of  a 
member;  and  this  amount  shall  be  paid,  in  the  first  instance,  to  his  wife  or 
childrjen,  as  hereinafter  provided  by  section  6;  or,  secondly,  if  his  wife  be 
dead,  to  his  children.  No  other  person  shall  be  entitled  thereto,  unless  a 
brother  shall  have  so  designated  in  writing  to  his  lodge,  as  hereinafter  pro- 
vided. And  by  section  6,  in  this  manner  referred  to,  further,  that  "a  mar- 
ried brother  may  bequeath  one-half  of  the  legal  amount  to  either  one  or  all 
of  bis  children;  five  hundred  dollars,  at  least  must  be  devised  to  his  widow." 
In  1885,  and  again  in  1887,  changes  wer«  made  in  the  constitution  or  by-laws 
of  the  order  concerning  the  payment  of  this  sum  of  money,  but  in  no  way  ad- 
vancing the  rights  or  claims  of  the  plaintiff,  either  individually  or  as  admin- 
istratrix, but,  so  far  as  the  changes  extended,  they  appear  to  have  been  in- 
tended more  definitely  and  distinctly  to  provide  for  the  widow  and  the  chil- 
dren of  the  deceased  member  than  that  had  been  done  by  the  constitution  or 
by-laws  in  force  when  this  written  designation  was  made.  If,  therefore,  the 
plaintiff,  as  the  widow  of  this  deceased  member,  became  entitled  to  the 
money  under  the  constitution  or  by-laws  existing  when  the  written  designa- 
tion was  made,  a  judgment  to  that  effect  must  be  directed  in  the  action,  with- 
out rendering  it  in  any  respect  dependent  upon  more  favorable  action  after- 
wards taken  in  her  behalf  by  the  association  or  society;  and,  as  the  wife  and 
widow  of  the  member,  the  constitution  or  by-law  already  quoted  secured  to  her 
this  sum  of  money,  inasmuch  as  no  bequest  of  any  part  of  it  was  at  any  time 
made,  or  could  have  been  made,  to  children  of  the  deceased  member.  As  to  the 
widow,  no  designation  in  writing  was  required;  for  it  was  declared,  in  plain  Ian- 
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gaage,  that  the  sum  of  81,000  should  be  paid  in  the  first  instance  to  the  wife 
of  tlie  member,  or  to  his  children,  as  provided  by  section  6;  and  as  he  left  no 
children,  and  made  no  bequest  under  the  authority  of  section  6,  the  direction 
of  the  oonscitution  was  absolute  for  the  payment  of  the  money  to  his  widow. 
That  direction  was  no  less  imperative  for  the  reason  that  he  was  not  married  at 
tlie  time  when  he  made  the  written  designation  in  favor  of  the  pUintifl  and  the 
intestate  represented  by  him.  The  designation  was  necessarily  subject  to  this 
direction  contained  in  section  2  of  the  constitution  or  by-laws.  It  rendered  that 
designation  ineffectual  in  case  of  the  decease  of  the  member,  leaving  a  widow 
surviving  him,  as  was  the  fact  in  this  instance.  The  case  of  Folmefa  Appeal, 
87  Pa.  St.  133,  has  been  relied  upon  as  an  authority  opposed  to  this  construction, 
but  the  facts  of  tliat  case  materially  differ  from  the  present  controversy.  It 
seems  to  have  been  disposed  of  upon  the  effect  of  a  proviso  which  the  court 
held  did  not  deprive  the  member  of  the  power  of  disposing  of  the  fund  in 
favor  of  another  person  not  within  the  proviso.  The  construction  which  was 
there  adopted  was  somewhat  severe,  and  is  not  entirely  in  harmony  with  the 
language  of  the  constitution  or  by-laws  of  the  association,  and  it  cannot  rea- 
sonably be  extended  to  this  case,  which  does  not  depend  upon  a  proviso,  but 
upon  an  unqualified  direction  that  the  money  shali  In  the  first  instance  be 
paid  to  the  wife  of  the  deceased  member.  The  case  of  Highland  y.  High- 
land,  109  III.  866,  also  depended  upon  the  peculiar  provisions  of  the  constitu- 
tion of  the  order  from  which  the  money  proceeded  in  that  instance,  and  it  as 
materially  differs,  in  its  controlling  facts,  from  this  case  as  the  other  author- 
ity  justreferreil  to.  Here  there  can  be  no  misapprehension  as  to  the  con- 
struction which  should  be  placed  upon  the  constitution  or  by»lHw  of  Uie  or- 
der,  for  it  in  plain  language  contains  the  clear  direction  £hat  the  money  shall 
be  paid  in  the  first  instance  to  the  wife;  and  her  right  to  it  has  in  no  way 
been  rendered  dependent  upon  or  subject  to  any  written  or  other  direction  of 
the  member  himself.  It  is  secured  to  her  in  direct  terms,  as  a  fundamental 
part  of  the  arrangement  affecting  the  disposition  of  the  amount  to  be  paid. 
His  marriage  consequently  annulled  the  preceding  written  designation  in  favor 
of  the  plaintiff,  and  the  intestate  represented  by  him,  and  entitled  the  defend- 
ant, as  the  wife  or  widow  of  the  deceased  member,  to  this  sum  of  money. 
Judgment  must  accordingly  be  directed  upon  the  case  submitted  to  that  ef- 
fect. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concur. 


Price  d.  Price  et  al. 
{Supreme  Courts  General  Term,  First  Department    November  88, 1888.) 

Reperence— Amendment  of  Order— Power  of  Court. 

Plaintiff  having  been  adjudged  entitled  to  dower,  an  order  was  entered  by  a  spe- 
cial term  jnstloe,  directing  the  referee  to  compute  the  amounts  pajrable  by  the  sev- 
eral defendants  as  damages  for  withholding  her  dower,  and  for  tnat  purpose  to  take 
account  of  the  rents  and  profits ;  the  inquiry  belnff  restricted  to  the  date  of  the  de- 
cree, or  the  time  when  any  part  of  the  property  had  been  sold,  either  before  or  after 
the  decree.  Subsequently,  on  plaintiff's  motion,  and  affidavit  that  the  order  was 
drawn  under  a  misapprehension  as  to  the  extent  of  her  rights,  another  special  term 
justice  amended  ana  enlarged  the  order,  so  as  to  authorize  the  referee  to  take  the 
account,  without  restricting  it,  as  to  any  part  of  the  property  sold,  to  the  time  of 
sale.  Held  that,  as  it  appeared  that  the  onginal  order  was  the  result  of  a  mistake, 
and  as  neither  the  original  nor  the  amendment  determined  any  right  or  liability  of 
either  party,  the  amendment  was  proper. 

Appeal  from  special  term,  New  York  county;  Andrews,  Justice. 

This  action  was  brought  by  Constance  B.  Price  against  Walter  J.  Price  and 
otliers  to  recover  her  dower  as  the  widow  of  Walter  W,  Price,  deceased,  in 
certain  real  estate,  and  among  the  parcels  was  lot  and  house  No.  4  Van  Xest 
place,  in  the  city  of  New  York.    This  had  been  conveyed  to  one  Josephine 
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Little,  and  at  the  time  the  action  was  commenced,  June  7,  1880,  she  was  in 
possession  of  this  lot  and  house,  claiming  to  be  the  owner.  She  was  made  de- 
fendant, and  put  in  an  answer,  and  contested  the  right  of  plaintiff  to  dower 
therein.  On  December  27, 1884,  there  was  interlocutory  judgment  that  plain- 
tiff was  entitled  to  dower  in  all  the  real  property  described  in  the  complaint, 
including  the  house  and  lot  No.  4  Van  Nest  place,  and  it  was  referred  to  a 
referee  to  admeasure  plaintiff's  dower  therein.  He  reported  that  an  actual 
iidmeasurement  was  not  practicable,  but  his  report  was  set  aside,  and  he  was 
then  directed  to  set  off,  for  plaintiff's  whole  dower  estate  in  all  the  parcels  de- 
scribed in  the  complaint,  a  distinct  parcel  out  of  the  separate  parcel,  situate  in 
Wan-en  county,  known  as  the  "Manor  House  Property."  This  the  referee 
proceeded  to  do,  and  made  his  report,  which  was  filed  June  18, 1887.  There- 
after, plaintiff  moved,  at  special  term^  for  an  order  of  reference,  to  take  and 
state  an  account  of  the  rents  and  profits  of  the  several  parcels  of  real  estate, 
and  as  to  the  premises  alleged  to  be  owned  by  defendant  Josephine  Little,  from 
the  time  of  the  commencement  of  the  action  to  the  date  of  the  report.  The 
original  notice  of  motion  made  no  distinction  between  the  defendant  Little 
and  the  other  defendants,  as  respects  the  time  or  period  for  which  it  was  asked 
that  the  damages  should  be  computed.  And  the  opinion  of  Justice  Potter, 
on  deciding  the  motion,  made  no  distinction  because  of  the  fact  that  the  de- 
fendant Little  had  conveyed  away  the  property  owned  by  ber  when  the  action 
was  brought.  On  December  22,  1887,  an  order  of  reference  was  made,  to 
compute  the  amount  payable  by  defendants  to  plaintiff  as  damages  for  with- 
holding her  dower,  and  there  was  the  following  provision  in  the  order:  '*If 
any  of  the  aforesaid  real  property  was  sold  and  conveyed  by  any  of  said  last- 
named  defendants  prior  to  the  entry  of  said  decree,"  (referring  to  the  inter- 
locatory  judgment  entered  on  the  27th  day  of  December,  1884.)  "to  take  the 
account  as  to  the  property  so  sold  until  the  date  of  the  sale  thereof."  This 
clause,  as  it  afterwards  appeared,  applied  only  to  the  case  of  the  defendant 
Josephine  Little,  who  was  the  owner  of  No.  4  Van  Nest  place  when  she  was 
served  with  the  summons,  April  4,  1881,  and  who  had  sold  the  same  April  25, 
1882.  The  plaintiff's  counsel,  after  discovering  this  fact,  moved  the  court  to 
amend  the  order  of  reference  by  striking  out  this  clause  of  the  order,  and  in 
his  affidavit  states  the  facts  and  circumstances  connected  with  the  making  of 
the  order,  and  the  grounds  upon  which  the  plaintiff  asks  for  the  relief.  Those 
were  satisfactory  to  the  justice  sitting  at  special  term,  (Justice  Andrews,) 
and  he  granted  the  motion.  From  the  order  allowing  the  amendment  Mrs. 
Little  has  appealed. 
Argued  before  Van  Brunt,  P  J.,  and  Daniels  and  Bartlett,  J  J 
James  R,  Marvin,  for  appellant.  Charles  Jones  and  Geo.  U  Starr,  for  re- 
spondent. 

Daniels,  J.  The  order,  which  was  amended  or  enlarged  by  the  order  from 
which  the  appeal  has  been  taken,  was  made  at  a  court  in  which  Justice  Jo- 
seph Potter  presided,  and  it  directed  the  referee  to  compute  the  amount, 
payable  by  the  defendants  named  in  the  order  to  the  plaintiff,  as  damages  for 
withholding  her  dower,  and  for  that  purpose  to  take  an  account  of  the  rents, 
issues,  and  profits  received  by  the  defendants,  respectively,  from  the  real 
property  owned  by  them,  in  which  the  plaintiff  had  been  adjudged  entitled  to 
dower.  This  order  restricted  the  inquiry  to  the  entry  of  the  decree,  or  the 
time  when  any  part  of  the  property  had  been  sold  or  conveyed  by  either  of 
the  defendants,  and,  in  the  event  of  a  sale,  to  take  the  account  to  the  date  of 
such  sale,  and  to  report  the  amount  payable  at  that  time,  and  also  to  ascertain 
and  report  the  amount  for  the  like  purpose  due  since  the  entry  of  the  interloc- 
utory decree,  and  until  a  sale  had  been  made  of  any  of  the'  property  subse- 
quent to  the  eutry  of  such  decree.  These  portions  of  the  order,  by  the  order 
from  which  the  appeal  has  been  brought,  were  stricken  out,  and  the  referee 
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was  accordingly  placed  at  liberty  to  take  and  state  the  account,  without  re- 
stricting it  as  to  any  parcel  of  the  property  sold,  to  the  time  when  the  sale 
itself  had  taken  place.  It  has  been  objected  that  the  court  did  not  possess  the 
power  or  authority  to  make  this  change  in  the  preceding  order,  but  that  posi- 
tion is  not  capable  of  being  sustained;  for  it  appeared,  by  the  affidavit  pre- 
sented on  behalf  of  the  plaintiff,  that  the  order,  sanctioned  by  Mr.  Justice 
Potter,  had  been  entered  under  an  alleged  misapprehension  as  to  the  extent 
of  the  right  of  the  plaintiff  to  recover  her  one-third  of  the  rents  and  profits 
of  property  which  might  have  been  sold  after  the  commencement  and  during 
the  pendency  of  the  action.  No  authoritative  decision  appears  to  have  been 
made  by  Justice  Potter,  limiting  the  right  of  the  plaintiff  to  recover  the  rents 
and  profits  of  either  parcel  of  land  to  the  time  when  a  sale  did  take  place. 
But  the  order  was  adopted  and  entered  as  it  was  drawn,  and  proved  at  that 
time  to  be  satisfactory  to  the  plaintiff's  counsel.  It  was  not  reviewing  any 
decision  made  by  Justice  Potter,  therefore,  for  the  court  to  make  the  order 
now  in  controversy;  and,  as  it  appeared  that  the  preceding  order  had  been  en- 
tered under  an  alleged  mistake  of  the  plaintiff^s  rights,  It  was  coiTect  and 
proper  to  relieve  the  case  from  the  effect  of  that  mistake,  by  amending  and 
enlarging  the  order.  The  power  which  the  court  possesses  over  orders  made 
as  the  result  of  motions  is  more  enlarged  and  more  tiexible  than  that  exist- 
ing over  judgments,  and  other  more  formal  determinations,  concerning  the 
rights  of  parties.  Where  their  rights  may  be  affected  by  an  order  made  upon 
the  decision  of  a  motion,  leave  may  be  afterwards  given  by  the  court  to  re- 
hear the  motion  itself,  and  so  it  may  be  also  reheard  without  leave,  upon  ad- 
ditional facts  brought  to  the  knowledge  of  the  court  justifying  that  proceed- 
ing. This  subject  was  considered  quite  at  large  in  Rigg$  v.  PursM,  74  K. 
Y.  870,  and  the  court  there  held  that  formal  notice  of  an  application  to  renew 
a  preceding  motion  was  not  indispensably  necessary,  and  that  the  hearing  of 
the  motion  itself  was,  in  effect,  allowing  it  to  be  reheard.  Id.  378,  379.  And 
the  general  principle  from  which  this  was  considered- to  result,  was  followed 
in  Boston  v.  Pickers ff III,  75  N.  Y  599.  In  substance  and  effect,  the  last 
order  directed  a  broader  and  more  extended  inquiry  than  had  been  included 
in  the  flrst  order;  and,  as  that  appeared  to  be  justified  by  the  facts,  it  was  not 
only  the  right,  but  the  duty,  of  the  court  to  provide  that  direction.  The  or- 
der which  is  complained  of  has  determined  no  right  or  liability  in  favor  of 
or  against  either  party.  It  has  merely  broadened  the  subject  of  inquiry  be- 
fore the  referee,  upon  which  evidence  could  be  taken  and  reported  to  the  court; 
and  it  appears  by  the  affidavit  that  such  evidence  was  received,  and  that  the 
referee  is  ready  to  make  his  report  upon  its  basis.  When  tliat  shall  be  done. 
all  questions  of  liability  will  be  in  a  situation  to  be  considered  and  passed  upon 
by  the  court,  and,  if  either  defendant  should  be  exonerated  from  liability  for 
rents  and  profits  after  the  conveyance  of  any  parcel  of  the  property  in  dispute, 
a  decision  to  that  effect  will  then  be  made;  but  if  the  sale  shall  not  end  the 
liability,  then  the  case  will  be  in  a  condition  to  be  completely  and  effectually 
disposed  of  on  that  view.  No  harm  has  been  done  to  any  person  by  this  or- 
der, but  it  has  placed  the  case  where  it  can  be  wholly  and  entirely  disposed  of. 
as  the  facts  may  require  that  to  be  done,  under  the  law  applicable  to  the  con- 
troversy. The  order  should  be  affirmed,  with  $10  costs,  and  also  the  disburse- 
ments. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Kennedy  et  ah  v.  Burr  et  aU 
(Supreme  Court,  General  Temiy  First  Department,    November  23, 188S.) 

Execution— Levy  a.sd  Lien— Postponement. 

An  execution  will  not  be  postponed  to  an  attachment,  afterwards  levied,  (m  the 
afAdavit  of  the  ofAcer  levying  the  execution  that  it  was  intended  merely  to  protect 
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the  debtors,  where  the  proceedings  prior  to  ezeoution  indicate  a  bona  fide  inten- 
tion to  collect  the  debt,  and  the  aiBaavito  of  plaintiff  in  execution  and  of  one  of 
the  debtors  and  their  counsel,  deny  collusion,  and  show  that  the  officer  was  urged 
to  proceed,  but  declined  to  do  so,  and  adjourned  the  sale  from  time  to  time,  against 
the  remonstrance  of  the  execution  creditor. 

Appeal  from  special  term,  New  York  county. 

Appeal  from  an  order  denying  an  application  to  restrain  the  sheriff  from 
proceeding  under  an  execution  held  by  his  deputy  in  favor  of  the  respondent 
Oranville  8.  Ingraham,  and  to  secure  to  the  execution  of  the  phiin tiffs  in  this 
action  priority  in  payment  out  of  the  proceeds  of  the  debtors'  property. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  J  J. 

James  L.  Bennett  and  B.  J.  Ley>is,  for  appellants.  Thomas  Allison  and 
2>.  Jf .  Helm,  for  respondent. 

Danieus,  J.  The  property  of  the  debtors  was  seized  under  an  attachment 
in  favor  of  the  plaintiffs  in  this  action,  on  the  day  succeeding  the  completed 
levy  under  the  execution  in  favor  of  Ingraham  against  the  same  defendants. 
The  application  to  secure  priority  over  that  execution  for  the  plaintiffs  in  this 
action  proceeds  upon  the  asserted  fact  that  the  proceeding  was  a  friendly  one, 
intended  to  protect  the  judgment  debtors  in  the  enjoyment,  use,  and  sale  of 
their  property,  and  not  in  fact  for  the  collection  of  the  execution.  And  if 
that  had  been  established  to  the  satisfaction  of  the  court,  or  could  now  be 
held  to  be  proved  by  the  affidavits,  the  plaintiffs  in  this  action  would  be  en- 
titled to  an  order  securing  to  them  that  advantage;  for  where  an  execution 
may  be  issued  and  levied  in  whole  or  in  part  to  favor  the  debtor,  and  not  for 
its  enforcement  strictly  and  regularly  against  his  property,  and  is  so  used,  it 
will  become  dormant  in  favor  of  succeeding  execution  creditors.  Dundei'' 
dale  V.  Sauvestre,  13  Abb.  Pr.  116.  The  controversy  upon  which  this  appeal 
depends  is  not  so  much  as  to  the  law  as  it  is  to  the  fact  upon  which  this  legal 
principle  is  made  to  depend.  The  affidavit  of  the  deputy  having  the  execu- 
tion in  charge  does  disclose  such  a  state  of  facts  as  would  render  this  execu- 
tion dormant.  But  the  case  in  favor  of  the  application  depends  almost  en- 
tirely upon  the  affidavits  of  the  deputy;  for  those  made  by  Lewis,  the  attorney, 
ao  far  as  they  affect  this  fact,  are  in  the  main  upon  information  and  belief,  and 
prove  nothing  as  to  the  existence  of  the  essential  fact  itself,  while  on  behalf 
of  the  respondent  and  plaintiff  in  the  execution,  whose  validity  in  this  man- 
ner has  been  drawn  in  question,  the  affidavits  are  direct  and  positive  that  no 
sach  proposal  or  authority  or  intimation  as  the  deputy  swears  to  was  made 
to  him  concerning  this  execution.  The  affiant  Ackley  had  charge  of  the  pro- 
ceedings in  the  action,  and  of  the  execution  after  it  was  issued,  and  he,  as 
well  as  the  plaintiff  in  the  execution,  explained  the  delay  intervening  before 
the  entry  of  the  judgment  to  be  entirely  consistent  with  the  bona  fide  inten- 
tion of  the  respondent  to  collect  his  debt.  The  delay  itself  was  obtained  by 
special  solicitation  of  the  debtors  founded  upon  an  assurance  that  means 
would  be  provided,  if  that  were  conceded,  through  which  the  debt  itself  would 
be  paid;  and  a  delay  obtained  in  that  manner,  and  for  that  purpose,  is  not  a 
fact  which  can  be  relied  upon  to  abridge  the  creditor's  rights  after waixis.  un- 
der his  judgment  and  execution.  The  execution  at  first  was  not  levied  u|)on  all 
of  the  debtors'  property,  but  this  is  shown  to  have  proceeded  upon  a  misap- 
prehension concerning  the  amount  of  a  preceding  chattel  mortgage;  and, 
when  its  true  amount  was  discovered*  all  the  debtors'  property  was  included 
in  the  levy.  The  affidavit  of  Ackley  is  positive  that  no  intimation  or  author- 
ity whatever  was  given  to  the  deputy  to  favor  the  debtors  under  the  execu- 
tion, and  no  admi^ions  made  that  the  execution  was  designed  to  be  or  could 
be  used  for  their  convenience  or  protection  in  any  manner  whatever.  In  this 
statement  he  \%  sustained  by  the  affidavit  of  Helm,  the  attorney  for  the  re- 
spondent, and  so  he  is  by  those  of  Ingraham,  the  respondent  himself,  and 
of  Frisbee,  and  Burr,  one  of  the  debtors,  and  Untermeyer,  his  counsel.    Their 
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affidavits  all  tend  directly  to  establish  the  fact  that  no  disposition  existed,  and 
no  intimation  was  given,  by  which  the  deputy  was  at  liberty  to  use  the  exe- 
cution as  a  cover  or  protection  for  the  debtors'  property,  or  to  delay  its  col- 
lection. On  the  contrary,  the  deputy  was  urged  persistently  to  proceed  with 
the  sale  of  the  property  under  the  execution,  and  be  declined  to  do  so,  and 
from  time  to  time  adjourned  the  sale,  contrary  to  the  remonstrance  of  the  re- 
spondent himself  and  those  acting  in  his  behalf.  Their  affidavits  entirely 
overcome  the  statements,  as  to  the  material  facts,  made  on  behalf  of  the  plain- 
tiffs in  this  action ;  and  they  certainly  have  a  tendency  to  indicate  the  troth 
to  be  that  the  deputy  procrastinated  the  proceedings  with  the  expectation  of 
securing  a  benefit  to  himself  for  the  discliarge  of  his  legal  duties.  He  denies 
in  his  affidavit  that  he  suggested  the  payment  to  himself,  for  his  proposed 
favorable  management  under  the  execution,  of  the  sum  of  $1,000.  But  in 
this  denial  he  is  directly  contradicted  by  the  affidavits  on  behalf  of  the  re- 
spondent. It  is  not  necessaiy  to  determine  whether  this  proposition  was  made 
by  the  deputy  or  not;  for  the  facts,  in  no  view  of  the  case,  have  been  estab- 
lished which  would  authorize  a  preference  to  be  given  to  the  plaintiff^s  exe- 
cution over  that  of  the  respondent.  The  order  was  right,  and  it  should  be 
\  affirmed,  with  $10  costs,  and  also  the  disbursements. 

Van  Brunt,  P.  J.,  and  Bartlett,  J  ,  concur. 


RuDD  et  al.  9.  Beardslet. 
{Supreme  Courtj  Ocneral  Term,  First  Department    November  28, 1888.) 

Landlord  and  Tenant— Assionment  of  Lease— Dxuyert. 

The  owner  of  a  leasehold  interest  executed  an  assignment  of  it  to  trustees,  to  pay 
the  rent  to  her  for  life,  and,  at  her  death,  to  her  granddaughters^  until  the  youngest 
became  of  age,  when  it  was  to  be  assigned  to  them.  The  assignment  was  ouide 
without  the  Knowledge  of  the  trustees  named,  and  without  the  consent  or  knowl- 
edge of  the  lessor,  and  was  placed  by  the  assignor  in  her  private  compartment,  in 
a  safe  owned  by  one  of  the  trustees,  where  she  kept  her  private  papers,  with  Id- 
structions  to  keep,  subject  to  her  order,  and  that  It  remun  there  until  after  her 
death,  which  instructions  were  obeyed,  field,  that  the  delivety  after  her  death 
was  inoperative,  as  against  a  subsequent  unconditional  assignment  with  the  con- 
sent of  the  lessor,  followed  by  continuous  possession  by  the  assignee. 

Appeal  from  special  term,  New  Yoii^  county 

Action  by  Anna  E.  Rudd  and  others  against  Margaret  £.  Beardsley.    From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiffs  appeal. 
Argued  before  Van  Brunt,  P  J.,,  and  Bartlett  and  Magomber,  J  J. 
Lawrence  db  Waehner^  for  appellants.    Sidney  8.  Harris,  for  respondent. 

Macomber,  J.  This  action  was  brought  to  vacate  and  set  aside  an  assign- 
ment of  a  certain  lease,  and  to  have  the  same,  and  the  rents  and  profits  thereof, 
adjudged  to  inure  to  the  benefit  of  the  plaintiflfs.  Clement  C.  Moore,  on  June 
20, 1861,  being  then  the  owner  in  fee  of  the  premises  known  as  '*No.  325 
West  Twenty-Fourth  Street,"  in  the  city  of  New  York,  leased  the  same  to 
one  Abram  L.  Casey.  Casey  entered  into  possession  of  the  leasehold  prem- 
ises, and  in  February,  1863,  with  the  knowledge  and  consent  of  the  lessor,  as- 
signed the  lease  to  liachael  Rudd,  who  thereupon  entered  into  possession  of 
the  premises,  and  continued  uninterruptedly  in  such  possession,  renting,  and 
collecting  the  rents,  until  the  month  of  March,  1882.  when  she  received,  from 
William  T.  Moore,  a  new  lease  of  such  premises.  On  June  26, 1882,  Bachael 
Rudd,  with  the  consent  of  William  T.  Moore,  assigned  the  new  lease  to  Mai^ 
garet  £.  Beardsley.  the  defendant,  whereupon  the  latter  entered  into  posses- 
sion of  the  leasehold  premises,  and  continued  in  possession  thereof  since  UuU 
time.  The  consideration  of  such  assignment  consisted  of  board  and  lodging* 
furnished  by  her  to  Rachael  Rudd,  and  for  care  and  nursing.    Prior  to  tins 


Digitized  by  VjOOQIC 


Sup.Ot]  GSYER  V.  BRBWSTBR.  .  801 

• 

time,  however,  namely,  on  thf»  15th  day  of  June,  1880,  Eachael  Rudd  executed 
an  instrument,  and  assigned  the  said  prior  lease  to  Samuel  F/Jayne  and  Ma- 
thias  Abbott,  from  that  date,  for  t)ie  residue  df  the  term  of  years  mentioned, 
in  trust,  to  pay  the  rents  and  profits  thereof  to  her,  during  life,  and  at  her 
death  to  her  two  granddaughter-s,  Anna  and  Carrie  Rudd,  the  plaintiffs; 
and  when  the  younger  uf  the  plaintiffs  became  21  years  of  age»  the  trustt^es 
were  to  assign  said  lease  to  them,  subject  to  the  said  rents  and  covenants  and 
conditions  and  provisions  of  the  lease.  The  last-mentioned  instrument^ 
namely,  that  of  June  15,  18^0,  was  executed  without  the  linowledge  or  con- 
sent of  the  trustees  named  therein,  and  without  the  consent  or  knowledge  of 
Mr.  Moore,  the  lessor,  and  was  without  consideration.  One  of  the  questions 
in  the  case  is  whether  or  not  the  paper  purporting  to  be  the  assignment  of 
the  leasehold  interest,  made  in  1880,  was  ever  actually  delivered.  Rachael 
Rudd,  after  the  same  was  executed,  placed  it  in  a  pigeon-hole  or  compartment 
of  ber  own,  in  a  safe  owned  by  Mr.  Jayne,  where  he  kept  her  private  papery, 
with  instructions  that  the  same  should  be  kept  there,  subject  to  her  order, 
and  that  it  remain  there  until  after  her  death.  Not  only  does  the  old  lady 
seem  not  to  have  made  any  other  disposition  of  the  paper,  but  the  trustees, 
Jayne  and  Abbott,  never  accepted  the  trust  under  it,  but  the  same  remained 
in  the  till  of  Rachael  Rudd,  undelivered,  up  to  the  time  of  her  death.  The 
delivery  of  the  paper  by  Jayne,  after  the  death  of  the  assignor,  was  wholly 
inoperative  as  an  act  binding  upon  the  estate  of  Rachael  Rudd.  Rachael 
Kudd  continued  in  sole  possession  of  the  premises,  continued  to  rent  the  house 
to  tenants,  and  collect  the  rents,  em  ploying  agents  therefor,  and  paying  taxes, 
as  theretofore.  This  fact  is  established  by  a  clear  preponderance  of  the  evi- 
dence, and,  in  the  absence  of  proof  showing  that  it  was  the  intention  to  have 
the  instrument  delivered  to  the  phdn tiffs,  or  to  the  trustees  named  therein, 
after  her  death,  it  must  be  deemed  to  be  conclusive  and  decisive  of  the  rights 
of  the  parties.  The  acts  of  Rachael  Rudd  are  clearly  inconsistent  with  any 
purpose  of  having  the  instrument  become  effective  after  her  decease,  because 
she  made  the  unqualified  written  assignment,  on  June  26, 1882,  of  the  new 
lease,  which  bears  date  April  8, 1882,  and  which  superseded  the  prior  one. 
The  judgment  should  be  atfirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.  concur. 


Geybk  c,  Bbewsteu  et  ol.    (No.  1.) 

(Supreme  Court,  General  Term,  Fi/ret  Department    November  28,  tSSS.) 

Patmbni^— Evidence— Surrender  or  Notes. 

The  notes  in  suit  were  loaned  to  G.  Bros.,  and  by  them  discounted  at  a  hank,  where 
they  were  protested  for  non-payment.  Subsequently  the  same  accommodation  par 
ties  gaye  Q.  Bros,  other  notes,  with  which  to  take  up  and  cancel  the  former.  O., 
one  of  the  firm,  went  with  plaintiff  to  the  bank :  and,  upon  plaintiff^s  delivering  to 
It  a  sum  of  money,  the  notes  in  suit  were  handed  over  to  Q..  who  kept  them  several 
months  before  plaintiff  got  them.  It  did  not  appear  that  tiiey  were  canceled.  At 
the  same  time  plainUfl  received  from  the  bank  an  assignment  of  a  judgment  against 
6.  Bros.,  reciting  that  the  judgment  was  for  a  certain  sum,  but  contaming  nothing 
to  show  that  the  notes  were  merged  in  it.  The  date  of  its  rendition  was  prior  to 
the  maturity  of  two  of  the  notes.  Held,  that  the  evidence  showed  a  payment  of  the 
notes,  and  not  a  sale  to  plaintiff. 

Appeal  from  judgment  on  report  of  referee. 

This  was  an  action  by  Adam  Geyer  against  Henry  D.  Brewster  and  others. 
on  three  promissory  notes.  There  was  a  judgment  for  defendants,  and  plain* 
tiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Maoomber,  JJ, 

A.  Edward  Woodruffs  for  appellant.    J.  L.  Bennett,  for  respondents. 
v.2N.Y.8.no.20— 61 
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Macomber^  J.  The  three  notes  in  question  were  made  by  the  defendants 
Brewster  &  Becker,  and  indorsed  by  the  defendants  Lawrence  Bros.'  Co.  and 
Henry  E.  Lawrence*  and  Lawrence  Bros.'  Co.  delivered  them  so  indorsed  to  a 
firm  known  as  Geyer  Bros.,  composed  of  Phillip  and  Frank  Geyer.  Geyer  Bros, 
were  indebted  at  the  time  of  the  making  of  these  notes  in  suit,  to  Lawrence 
Bros.'  Co.,  and  were  unable  to  meet  such  indebtedness;  whereupon  Lawrence 
Bros.'  Co.  loaned  them  this  paper,  to  enable  them  to  meet  their  obligations. 
The  notes  so  loaned  had  been  received  by  the  Lawrence  Bros.'  Co.  from  their 
customers  Brewster  &  Becker  in  the  ordinary  course  of  business,  so  far  hs 
appears.  The  amount  of  the  indebtedness  of  Geyer  Bros,  to  the  Lawrence 
Bros.'  Co.  was  much  larger  than  the  aggregate  of  the  three  notes  embraced 
in  this  action.  Geyer  Bros,  had  the  notes  discounted  at  the  National  Bank  of 
lialiway,  N.  J.,  which  bank  held  them  at  the  time  of  their  maturity,  respectr 
ively,  and  caused  them  to  be  severally  protested  for  non-payment.  A  few 
months  subsequently  to  the  dishonor  of  the  notes  they  found  their  way  into 
the  possession  of  the  plaintiff  Adam  Cteyer,  through  Phillip  Geyer,  one  of  the 
firm  of  Geyer  liros.  It  is  at  this  point  of  the  case  that  the  materitd  evidence 
offered  by  the  respective  parties  is  directed.  It  appears  that  after  the  matu- 
rity of  the  notes  five  other  promissory  notes  were  made  by  the  defendants 
Brewster  &  Becker,  which  were  likewise  indorsed  by  the  Lawrence  Bros.'  Co. 
and  Henry  E.  Lawrence,  the  latter  of  whom  was  an  accommodation  indorser 
upon  all  of  the  paper,  and  the  same  were  placed  in  the  liands  of  Phillip  Geyer 
under  an  agi-eement  on  his  part  by  which  he  should  take  up  and  cancel  the 
three  notes  for  which  this  action  is  brought.  Phillip  did  not,  in  form  at 
least,  cause  the  three  notes  in  the  action  to  be  canceled.  But  there  was  a 
time  when  he  and  the  plaintiff  went  to  the  National  Bank  of  Bahway,  and 
upon  the  plaintiff's  delivering  to  the  bank  a  considerable  sum  of  money,  at 
least  several  thousands  of  dollars,  the  bank  parted  with  this  paper,  but  did 
not,  so  far  as  the  evidence  discloses,  cancel  it.  The  vital  question  is  there- 
fore, in  my  judgment,  whether  or  not  the  transaction  at  the  bank  of  Rah  way 
amounted  to  a  transfer  or  sale  of  those  notes  to  Phillip  Geyer,  or  whether  it 
amounted  to  a  payment  of  them.  If  it  was  a  payment  in  point  of  fact,  it  is 
quite  clear  that  the  plaintiff  can  have  no  action  upon  them.  The  evidence 
bearing  upon  this  question  is  not  altogether  satisfactory »  but  it  is  such  that 
the  referee  seems  to  have  been  borne  out  in  his  conclusion  upon  this  branch 
of  the  case.  In  behalf  of  the  plaintiff  it  is  contended  that,  as  a  part  of  the 
transaction  at  the  bank,  there  was  received  by  the  plaintiff  a  written  assign- 
ment of  a  judgment  recovered  by  the  bank  against  the  Geyer  Bros.,  and  that 
inferentially,  at  least,  these  notes  formed  a  part  of  the  consideration  or  cause 
of  action  resulting  in  that  judgment.  The  evidence  upon  this  branch  of  the 
case  is  meager.  The  judgment  record  in  the  action  of  the  bank  against  Geyer 
Bros,  is  not  before  us.  All  that  is  given  in  evidence  is  the  asslgument  of  the 
judgment  itself.  That  instrument  contains  a  recital,  in  effect,  that  on  the 
20th  day  of  January,  in  the  year  1882,  the  bank  recovered  a  judgment  at  the 
Union  county  circuit  court  against  Frank  Geyer  and  Phillip  Geyer,  partners 
trading  as  G^yer  Bros.,  for  the  sum  of  $5,425.42  debt,  and  $4  costs  of  suit 
This  does  not  even  raise  an  inference  that  these  notes  in  question  were  pait 
of  the  cause  of  action  in  that  case.  Two  of  the  notes  could  not  have  been 
embraced  in  that  action;  because  bearing  date  October  17,  1881,  at  three 
montlis,  they  did  not  mature  until  after  the  date  of  the  judgment,  namely, 
the  20th  day  of  January,  1882.  As  to  the  note  bearing  date  October  1, 1^1. 
at  three  months,  there  is  a  total  lack  of  evidence  either  way;  and  as  the  case 
was  shaped  at  the  trial,  the  burden  of  proof  w^as  upon  the  plaintiff  to  estab- 
lish that  these  notes,  or  some  of  them,  were  the  subject-matter  of  the  judg- 
ment; and,  having  failed  in  that,  no  inference  of  a  transfer  from  the  buik  to 
the  plaintiff  Adam  Geyer  can  be  drawn  from  the  execution  and  deli  very  of  the 
assignment  of  the  judgment.    On  the  other  hand,  the  testimony  shows  con- 
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clnsfvely  that  the  notes  were  not  delivered  by  the  bank  to  the  pLiintifif,  but 
were  delivered  by  it  to  Phillip  Geyer,  who  retained  them  for  several  months 
before  they  came  into  the  hands  of  the  plaintiff.  A  preponderance  of  the  ev- 
idence, in  my  judgment,  shows  that  the  transaction  at  the  bank,  after  the  ma- 
turity of  the  note,  was  a  payment  of  them,  and  not  a  sale  of  them  to  the 
plaintiff.  If  this  be  so,  it  follows  that  the  plaintiff,  having  received  .them 
after  maturity  and  after  dishonor,  can  maintain  no  action  thereon.  The 
judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Qbter  v.  Lawrence  et  al.    (No.  2.) 
(Supreme  Court,  General  Term,  First  DepartnmenL    November  33, 1888^.) 

Kegotiablk  Instruments— Transfer  after  Maturity— Action  by  Transferee. 

Q.  Bros,  being  indebted  to  defendants  L.  Bros,  on  a  note  for  $2,000,  which  the  lat- 
ter had  indorsed  and  negotiated,  they  loaned  G.  Bros,  three  other  notes  with  which 
to  pay  it.  When  these  became  due,  G.  Bros.,  being  unable  to  pay  them,  defendants 
loaned  them  five  other  notes,  executed  by  third  persons,  for  tnat  purpose.  The 
12.000  note  not  being  paid  by  G.  Bros.,  defendants  were  compelled  to  pay  it  them- 
selves. Plaintiff  received  the  notes  in  suit  (two  of  the  five)  from  G.  Bros,  after  ma- 
turity, as  collateral  security  for  a  pre-existing  debt.  HeUd,  that  G.  Bros,  could  not 
have  maintained  an  action  against  defendants  L.  Bros,  on  the  notes,  the  payment 
of  the  $2,000  note  being  a  condition  precedent,  and  that  plaintiff  was  in  no  oetter 
position. 

Appeal  from  judgment  on  report  of  referee. 

This  was  an  action  brought  by  Adam  Geyer  against  Henry  D.  Brewster, 
Anson  F.  Becker,  (Jeorge  Lawrence,  and  Newton  N.  Lawrence,  on  two  notes 
made  by  Brewster  &  Becker,  and  indorsed  by  Lawrence  Bros.  Co.  On  re- 
port of  the  referee,  judgment  was  entered  dismissing  the  complaint  as  to  all 
the  defendants  except  Brewster  &  Becker.    Plaintiff  appeals. 

Argued  before  Van  Brukt,  P.  J.,  and  Bartlett  and  Maoombeb.  J  J. 

A.  Bdward  Woodruffs  for  appellant.     J,  L.  Bennett,  for  respondents. 

•  Magombeb.  J.  In  the  fall  of  1881  the  firm  of  Geyer  Bros.,  who  were 
doing  business  at  Rah  way,  N.  J.,  were  indebted  to  the  firm  of  Lawrence 
Bros.  Co.,  of  Oneida,  N.  Y.,  in  the  sum  of  about  W.OOO,  a  part  of  which  con- 
sisted of  a  note  of  $2,000.  When  this  note  became  due,  Geyer  Bros,  being 
unable  to  pay  14^,  Lawrence  Bros.  Co.,  who  were  liable  on  it  as  indorsers, 
having  negotiated  it,  were  asked  by  Geyer  Bros,  to  assist  them  further  in  car- 
rying the  indebtedness.  Geyer  Broe.  had  made  a  draft  on  Lawrence  Bros. 
Co.  for  the  amount,  payable  in  five  days.  Lawrence  Bros.  Co.  refused  to 
pay  the  draft,  but  made  another  draft  back  on  Geyer  Bros.,  with  the  funds  of 
which  they  were  to  pay  the  above  draft;  and,  to  enable  Geyer  Bros,  to  pay 
this  last  draft,  they  loaned  the  said  Geyer  Bros,  three  notes  which  had  been 
given  to  them  by  the  firm  of  Brewster  &  Becker,  of  Weedsport,  N.  Y.,  which 
were  the  subject-matter  of  the  opinion  given  in  the  case  of  this  plaintiff  against 
Brewster  and  others,  known  as  "Action  No.  1,"  (ante,  801,)  considered  at  the 
present  term  of  court.  When  these  three  noteis  became  due,  respectively, 
Geyer  Bros,  were  still  unable  to  pay  them,  and  again  called  upon  Lawrence 
Bros.  Co.  for  assistance.  The  result  of  the  negotiations  was  that  Brewster  & 
Becker  executed  five  notes  with  which  to  takt?  up  and  retire  the  three  notes 
which  had  already  matured  and  had  gone  to  protest.  By  these  several  trans- 
actions it  appears  that  the  debtors^  as  between  G^yer  and  Lawrence  Bros. 
Co.,  were  the  Geyer  Bros.,  and  not  the  Lawrences.  As  a  part  of  the  arrange- 
ment between  the  parties,  the  note  of  $2,000,  executed  by  Geyer  Bros.,  was 
to  be  taken  up  by  Geyer  Bros,  at  maturity,  and  the  Lawrences  were  to  pay 
the  five  notes,  of  which  the  notes  described  in  the  complaint  in  tliis  action  are 
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two.  The  $2,000  note  above  mentioned  was  discounted  at  the  bank  of  Hack 
Bros.,  of  Weedsport,  N.  Y.  Geyer  Bros,  having  failed  to  perform  this  part 
of  their  agreement  to  pay  the  $2,000  note  at  maturity,  the  same  was  paid  or 
taken  up  by  Lawrence  Bros.  Co.,  by  their  substituting  their  own  paper  to  the 
amount  thereof,  which  they  subsequently  in  fact  paid.  It  will  thus  be  seen 
that*as  between  Geyer  Bros,  and  I^wrence  Bros.  Go.  no  action  can  be  main- 
tained by  Geyer  Bros,  against  Lawrence  Bros.  Co.  upon  any  of  this  commer- 
cial paper.  Does  the  plaintiff  stand  in  any  better  situation  than  Geyer  Bros.? 
He  manifestly  does  not,  because  it  is  admitted  in  this  action  that  the  notes  in 
suit  were  given  to  him  by  Geyer  Bros,  after  they  were  due,  and  that  he  took 
them,  not  upon  any  new  consideration,  but  as  collateral  security  for  an  in- 
debtedness theretofore  due  and  owing  him  by  Geyer  Bros.  He  is  not,  conse- 
quently, a  bona  fide  holder  of  the  paper  for  vsdue*  and  cannot  claim  any  greater 
rights  in  this  action  than  his  transferrers  had.  The  payment  by  Geyer  Bros, 
of  the  $2,000  note  was,  u  nder  the  arrangement,  as  shown  by  the  evidence,  a  con- 
dition precedent  to  any  liability,  as  between  the  parties,  of  Lawrence  Bros. 
Co.  upon  these  several  notes.  Having  failed  to  pay  such  $2,000  note,  and 
such  failure  compelling  the  Lawrence  Bros.  Co.  to  pay  the  same,  the  notes 
in  suit  became  void  as  between  the  original  parties  to  the  agreement,  and  con- 
sequently they  are  unavailable  to  any  person  who  is  unable  to  show  himself 
a  purchaser  in  good  faith  and  for  value.  The  condition  of  the  defendants 
Brewster  &  Becker,  who  do  not  appeal,  is  different.  They  are  the  original 
and  principal  debtors  upon  the  paper,  and  the  referee  properly  has  given  judg- 
ment against  them  for  the  amount  thereof.  The  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bautlktt,  J.,  concur. 


National  Statk  Bank  of  Camdbn  «•  Kichard60n. 

{Suvreme  Cour%  Oeneral  Termy  First  Department.    November  38. 1888.) 

Nbootiable  Instruments— Actioxb—Pkbsumption  in  Pavor  of  Holder. 

tJpon  the  production  in  court  of  a  nep^otiable  note  sued  on,  properly  indoraed,  the 
presumption  ariseB,  not  only  that  plaintiff  is  the  holder,  but  fuao  that  he  beoame 
the  holder  before  maturity,  and  for  full  value. 

Appeal  from  judgment  on  report  of  referee. 

Action  on  a  promissory  note  by  the  National  State  Bank  of  Camden,  N.  J., 
against  George  H.  Richardson.  Judgment  was  entered  for  plaintiff  on  re- 
port of  the  referee,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Macomber,  JJ. 

William  W.  Goodrich,  for  appellant.    F.  K,  Pendleton,  for  respondent 

Macomber,  J.  The  promissory  note  which  is  the  subject-matter  of  this 
action  was  made  by  the  defendant  for  the  accommodation  of  a  corporation 
known  as  the  "United  States  Foreign  A  Domestic  Fruit  Company,  "of  which 
the  defendant  was  at  the  time  president.  No  benefit  was  derived  bj  the  de- 
fendant himself  by  means  of  the  note,  but  he  gave  thereby  to  such  fruit  com- 
pany the  right  to  use  the  same  as  its  officers  should  see  fit.  *  No  particular  duty 
was  laid  upon  the  payee,  Mr.  Joslin,  to  devote  the  note  or  its  proceeds  to  any 
special  purpose,  so  long  as  it  was  used  for  the  benept  of  the  corporation  in  which 
both  were  largely  interested.  It  was  competent,  therefore,  for  the  payee  to 
have  the  same  negotiated  in  the  usual  course  of  business,  at  the  bank  of  the 
plaintiff,  which  was  accordingly  done.  It  is  claimed  in  behalf  of  the  appel> 
lant  that  only  a  portion  of  the  proceeds  of  the  paper  was  turned  over  to  the 
fruit  company,  and  that  the  sum  of  seven  or  eight  thousand  dollars  thereof 
was  used  to  take  up  commercial  paper  owing  by  Joslin  to  the  plaintiff,  apon 
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which  neither  the  fruit  comfiaDy  Ror  the  defendant  was  liable,  either  as  maker, 
indorser,  or  otherwise.  If  such  contention  were  established  by  tlie  evidence, 
it  would  follow  that  by  so  much  the  note  had  been  diverted  from  the  purpose 
for  which  it  was  given;  and  if  knowledge  of  the  accommodation  character  of 
the  paper,  and  of  the  purpose  for  which  it  was  made,  were  brought  home  to 
the  plaintiff  or  its  officers,  before  the  alleged  payment  of  Joslin^s  debt  with 
its  proceeds,  a  partial  defense  would  clearly  be  established.  The  serious 
question,  therefore,  is  whether  or  not  a  portion  of  the  proceeds  of  defendant's 
note  was  used  to  take  up  the  commercial  paper  of  Joslin  then  lying  in  the 
plaintiff's  bank.  It  is  noticeable  that  no  such  defense  is  interposed  in  the 
answer,  and  tlmt  no  request  is  made  by  tlie  defendant's  counsel  of  the  referee 
to  find  such  fact  specifically,  although  the  case  shows  in  various  forms  that 
the  defendant  constantly  contended  that  the  plaintiff  was  not  a  holder  for  value 
before  maturity.  This  question  is  to  be  determined  mainly  by  the  evidence 
of  Mr.  Martindale,  who  was  the  cashier  of  the  bank,  and  of  Mr.  Joslin,  who 
was  the  payee  of  the  note.  There  is  much  in  the  testimony  of  Mr.  Joslin, 
particularly  that  part  of  it  which  Wiis  given  by  him  when  he  was  recalled  by 
the  plaintiff  in  rebuttal,  that  would  render  the  decision  of  the  referee  upon 
this  question  somewhat  doubtful;  but  the  deposition  of  Mr.  Martindale,  pro- 
duced in  evidence  by  the  defendant,  establishes  affirmatively  that  the  entire 
proceeds  of  the  $20,00D  note  were  placed  to  the  credit  of  the  United  States 
Poreign  &  Domestic  Fruit  Company,  and  that  such  company  had  the  benefit 
of  the  whole  thereof.  The  case  is  somewhat  deficient  in  fullness  of  details 
as  to  the  manner  in  which  Joslin*s  indebtedness  to  the  bank  was  adjusted. 
Aside  from  tlie  positive  testimony  of  Martindale,  the  circumstances  attend- 
ing the  transaction  are  not  inconsistent  with  the  attitude  of  the  plaintiff, 
that  the  entire  consideration  of  tlie  note  inured  to  the  benefit  of  the  fruit  com- 
pany. Upon  the  production  of  the  note  in  court  the  presumption  of  law  was 
raised,  not  only  tlmt  the  plaintiff  was  the  holder  of  it,  but  that  it  was  the 
holder  thereof  before  maturity,  and  for  full  value.  Collins  v.  Oilhert,  94  U. 
JS.753;  Kidder  v.  Horrobirit  72  N.  Y.  169.  If  the  contrary  is  asserted,  the 
burden  of  proof  is  upon  the  defendant  to  establish  the  fact  by  evidence,  which 
be  has  failed  to  dp. 

It  is  furtlier  contended  on  behalf  of  the  appellant  that  the  defendant  was, 
by  agreement  of  the  directors  of  the  fruit  company,  to  be  secured  against  loss 
by  rea3on  of  the  making  of  the  note,  by  the  transfer  to  him  of  two  steam- 
ships which  the  company  then  owned,  namely,  the  Acadia  and  the  D.  J. 
Foley,  and  that  the  fact  of  such  arrangement  was  known  to  the  officers  of 
the  plaintiff  at  the  time  of  the  making  of  the  discount,  and  that  subsequently 
the  bank  itself  received  such  steam-ships  as  security  to  itself  for  other  com- 
mercial paper  than  the  note  in  question.  Upon  an  examination  of  the  testi- 
mony, however*  it  is  established  that  there  was  no  such  agreement  made  by 
the  fruit  company,  although  the  evidence  tends  to  show  that  two  out  of  its 
seven  directors,  aside  from  the  defendant  himself,  asserted  or  promised  that 
any  person  who  might  make  the  note  for  the  benefit  of  the  fruit  company 
should  be  indemnified  by  a  chattel  mortgage  or  bill  of  sale  of  these  two  ves- 
sels. Had  the  fruit  company  in  fact  agreed  thus  to  indemnify  the  appellant, 
and  had  he  executed  the  note  upon  the  condition  that  such  indemnity  should 
be  given  him,  a  serious  question  would  arise  in  regard  to  the  right  of  the 
plaintiff  to  recover  the  full  amount  of  the  note,  because  Martindale,  who  was 
the  cashier  of  the  plaintiff,  was  also  a  director  of  the  fruit  company,  and 
was  a  party  to  the  conversation  with  the  defendant  upon  that  subject.  But 
it  is  not  necessary  upon  this  appeal  to  consider  that  question,  bec^iuse  of  the 
failure  of  the  defendant  to  establish  the  fact  alleged  in  his  answer  that  such 
agreement  was  in  truth  made  by  the  fruit  company.  Upon  an  examination  of 
the  exceptions  to  the  rejection  and  reception  of  evidence,  and  to  the  refusal  of 
the  referee  to  find  in  accordance  with  requests,  and  the  exception  to  his  re- 
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port  as  filed,  there  appears  to  be  no  error  which  would  warrant  us  in  grant- 
ing a  new  trial.    The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Lewis  d.  Wilson. 
{Supreme  Courts  Oeneral  Tet-m,  First  Department    November  23, 188S.) 

1.  Associations -^isMBEBSBip— Expulsion  fob  Bbeach  of  Contbact— Gaming  Con- 

tracts. 

The  constitution  of  a  voluntary  association  provided  that  a  member  accused  of  a 
breach  of  contract,  with  another  member,  should  be  summoned  before  the  complaint 
committee,  who  should  investigate  the  case,  and  if  the  committee  rendered  a  decis- 
ion establishing  a  money  difference  between  the  parties  it  should,  niKm  notice,  stand 
as  a  claim  against  the  party,  and  be  paid  within  48  hours,  or  taken  on  appeal  to  the 
arbitration  committee.  A  failure  to  payor  appeal  subjected  the  party  in  defsolt  to 
suspension.  Plaintiff  failed  to  appeal  or  pay  the  amount  found  due  from  him  by  the 
complaint  committee  for  a  breach  of  contract  for  the  future  delivery  of  stock,  and 
was  suspended.  Thereupon  he  brought  action  to  restrain  the  enforcement  of  his 
suspension.  Held  that,  to  render  the  contracts  under  which  plainUff  was  found 
indebted  illegal  and  void,  under  statute  prohibiting  betting  and  gaming,  it  must  ap- 
I>ear  affirmatively  that  they  were  entered  into  as  gaming  contracts,  and  not  as  real 
transactions  for  the  purchase  of  property,  and,  when  the  intent  is  not  made  to  ap- 
pear, a  contract  for  the  future  sale  or  delivery  of  stock  owned  by  the  seller  at  the 
time  is  a  valid  agreement,  capable  of  being  enforced. 

2.  Same— ApPBAii  to  Courts— Watvbb  of  Objections. 

The  question  whether  the  contracts  were  speculative  or  fictitious,  which  article 
19  of  the  constitution  forbade  members  to  enter  into,  should  have  been  shown  to  the 
complaint  committee,  before  whom  plaintiff  was  summoned,  who  by  the  constitu- 
tion had  full  power  to  determine  the  question.  The  member  must  avail  himself  of 
all  his  rights  provided  for  in  the  constitution  before  be  can  appeal  to  the  courts. 

Appeal  from  special  term.  New  York  county. 

Argued  before  Van  Brunt,  P,  J.,  and  Brady  and  Daniels,  JJ. 

Albert  A.  Abbott,  for  appellant.     Sullivan  &  Cromwell,  for  respondent. 

Daniels,  J.  The  defendant  was  sued  as  the  president  of  the  Consolidated 
Stock  &  Petroleum  Exchange  of  New  York,  an  association,  unincorporated, 
consisting  of  more  than  seven  members.  Its  business  was  limited  to  furnish- 
ing facilities  to  its  members  for  the  purchase  and  sale  of  petroleum,  stocks, 
bonds,  and  other  securities,  agricultural  and  commercial  products,  or»,  met- 
als, and  other  minerals.  The  plaintiff  became  a  member  of  the  association  at 
or  about  the  time  when  it  was  formed,  and  he  entered  into  contracta  with 
William  M.  Banks  for  the  sale  to  him  of  stock  of  the  Delaware  A  Hudson 
Canal  Company,  the  Union  Pacific  Railroad  Company,  Western  Union  Tele- 
graph Company,  and  Delaware,  Lackawanna  &  Western  Railroad  Company. 
The  form  of  the  agreements  made  by  the  plaintifP  was  the  same  in  each  In- 
stance, and  the  following  is  one  of  these  agreements: 

"New  York,  Dec.  10.  1886. 

"For  value  received,  the  bearer  may  deliver  me  one  hundred  (100)  shares  of 
the  stock  Delaw.  &  Hudson  Canal  Company,  at  one  hundred  and  three  (103) 
per  cent.,  any  time  this  year.  AH  dividends  for  which  transfer-books  close 
during  said  ti  me  go  with  the  stock.    One  day  ^s  notice  required,  except  last  day. 

"Samuel  W.  Lewis. 

"Expires  Dec.  31,  1886,  2:15  p.  m. 

"Indorsed:  100^.    S.  W.  L.  0»C.    Dec.  16." 

The  plaintiff  failed  to  perform  the  agreements  entered  into  by  him,  and  a 
loss  was  thereby  occasioned,  which  was  audited  and  fixed  by  a  broker  at  the 
sum  of  $937.50.  The  evidence  of  the  broker  was  to  the  effect  that  the  plain- 
tiff empowered  him  to  adjust  this  loss,  and  the  testimony  given  by  W.  M. 
Banks,  as  to  what  took  place  between  himself  and  the  plaintiff  when  he  called 
upon  the  latter  for  payment,  tended  further  to  establish  the  authority  of  the 
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broker  to  make  the  adjustment.  Thi8»  however,  w^  denied  by  the  plaintiff*, 
but  in  this  state  of  the  evidence  no  more  than  an  ordinary  question  of  fact 
was  presented,  the  decision  of  which  by  the  court  in  favor  of  the  defendant 
has  become  conclusive  against  the  plaintiff.  The  constitution  of  the  associa- 
tion to  which  the  plaintiff  became  a  party  provided  for  the  existence  of  a  com- 
plaint committee,  consisting  of  five  members,  and  that  committee  was  em- 
powered to  take  cognizance  of  complaints  made  by  one  member  against  an- 
other for  failing  to  fulfill  contracts  entered  into  between  them,  or  to  pay  and 
adjust  the  amount  which,  by  virtue  of  the  contract,  should  become  due  from 
one  of  the  members  to  the  other.  By  these  provisions  it  was  declared  that 
(section  9)  "any  member  of  this  association,  who  shall  be  accused  of  *  *  ♦ 
a  breach  of  contract,  shall  upon  complaint  be  summoned  before  the  complaint 
committee,  who  shall  hear  and  investigate  the  case.  In  the  matter  of  a  breach 
of  contract,  if  the  committee  sliall  render  a  decision  establishing  a  money  dif- 
ference between  the  parties,  it  shall,  upon  notice  to  the  party  or  parties  against 
whom  the  decision  is  rendered,  stand  as  a  claim  against  him,  and  shall  be  paid 
within  forty-eight  hours,  or  taken  on  appeal  to  the  arbitration  committee.  A 
failure  to  pay  or  appeal  within  the  time  specified  shall  subject  the  party  in  de- 
fault to  suspension."  The  plaintiff  did  fail  to  discharge  the  amount  adjusted 
against  him  by  reasvm  of  his  default  in  the  performance  of  the  agreements 
made  by  him,  and  a  complaint  was  thereupon  made  by  W.  M.  Banks,  the 
other  party  to  the  agreements,  setting  forth  this  default,  and  notice  was  there- 
upon given  to  the  plaintiff  that,  if  the  amount  remained  unpaid  for  24  hours, 
he  would  be  reported  for  suspension.  He  failed  to  make  this  payment,  and 
he  was  thereupon  summoned  to  appear  before  the  complaint  committee  on  the 
28th  of  January,  1887,  at  3:45  p.  m.,  and  a  copy  of  the  complaint  previously 
filed  was  served  upon  him  with  this  summons.  He  was  also  afterwards  sum- 
moned to  appear  and  attend  before  the  committee,  to  be  examined  as  a  witness 
In  the  proceeding.  He  did  appear  before  the  committee,  and  objected  to  their 
proceeding  upon  the  complaint  which  had  been  made.  Questions  were  asked 
him  on  what  ground  he  refused  to  answer,  and  whether  he  had  authorized  Mr. 
O'Connor  to  settle  the  claims,  and  whether  he  denied  the  authority  €^  0*Con- 
nor,  or  admitted  it.  These  questions  he  declined  to  answer,  neither  admit- 
ting nor  denying  the  authority  of  O'Connor.  The  committee,  after  hearing 
the  case,  made  their  decision  against  the  plaintiff  for  the  adjusted  differences 
in  the  contracts,  and  notice  was  given  to  him  of  this  decision,  directing  his 
attention  to  section  9  of  article  6  of  the  constitution,  that  the  amount  must 
be  paid  within  48  hours,  or  an  appeal  taken  to  the  arbitration  committee,  on 
penalty  of  suspension.  The  plaintiff  failed  to  take  the  appeal,  or  make  the 
payment,  and  he  was  suspended  from  his  privileges  as  a  member  of  the  asso- 
ciation. 

The  action  was  brought  by  him  to  restrain  the  enforcement  of  his  suspen- 
sion under  these  proce^ings,  and  in  support  of  it  the  position  has  been  taken 
that  the  association  was  without  authority  to  proceed  against  him,  or  to 
suspend  him,  as  it  did,  for  the  reason  that  the  contracts  entered  into  between 
himself  and  W.  M.  Banks  were  illegal  and  void  under  the  pi^visions  of  the 
statute  of  the  state  prohibiting  betting  and  gaming;  and  if  they  were  of  that 
description,  then  the  conclusion  would  follow  that  these  contracts  entered 
into  by  the  plaintiff  were  inoperative,  and  void.  But  to  render  agreements 
of  this  description  illegal  and  void  it  must  appear  affirmatively  that  they  were 
entered  into  as  gaming  contracts,  and  not  as  real  transactions  for  the  pur- 
chase and  sale  of  property.  Storp  v.  iSfa^omon,  71  N.  Y.  420;  Yerkes  v.  Salo- 
mon, 11  Hun,  471;  Kingsbury  v.  Kirwan,  77  N.  Y.  612.  And  the  other  au- 
thorities relied  upon  in  support  of  the  appeal  concede  the  correctness  of  this 
principle.  Kiley  v.  TOegraph  Co.,  39  Hun,  158;  Irwin  v.  WiUiar,  110  U.  S. 
499,  4  Sup.  Ct.  Bep.  160;  Gregory  v.  Wefidell,  39  Mich.  337.  And  when  that 
intent  is  not  made  to  appear,  a  contract  for  the  future  sale  or  delivery  of 
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stocks,  or  other  property.^not  owned  by  the  seller  at  the  time,  is  a  valid  agree- 
ment, capable  of  being  enforced  between  the  parties  making  it.  Bigelow  t. 
Benedict,  70  N.  Y.  202.  But  if  these  agreements,  or  either  of  them,  were 
speculative  or  fictitious,  which  article  19  of  the  constitution  of  the  assoda- 
tian  forbade  the  members  to  enter  into,  that  should  have  been  shown  to  the 
committee  before  whom  the  plaintiff  was  summoned  to  appear  and  answer 
the  complaint  filed  against  him;  for  by  the  constitution  of  the  association  the 
committee  was  empowered  to  try  that  complaint,  and,  as  incidental  to  that 
authority,  to  hear  and  consider  any  matter  which  should  be  alleged  or  proved, 
forming  an  answer  to  the  complaint,  either  legally,  or  by  proving  the  facts 
complained  of  to  be  unfounded.  This  authority  was  clearly  provided  and 
stipulated  for  in  the  constitution  of  this  association;  and  that  it  might  legally 
be  so  provided  has  the  sanction  of  the  authorities,  considmng  the  powers  in 
this  manner  delegated  to  a  committee  of  an  unincorporated  association.  Da9i>- 
him  V.  Antrohtuf,  17  Ch.  Div.  616;  White  v.  Brownell,  2  Daly»329;  Olery  v. 
Broton^  51  How.  Fr.  92 .  And  so  much,  at  least,  was  assumed  to  be  the  author- 
ity of  such  an  association  in  Laubat  v.  Leroy,  40  Hun.  546.  This  legal  and 
equitable  principle  is  obnoxious  to  nothing  that  was  held  in  Austin  v.  Searing^ 
16  N.  Y.  112,  which  was  an  action  brought  to  enforce  a  title  to  property 
through  the  forfeiture  of  a  subordinate  lodge,  for  alleged  misconduct  on  its 
part.  The  proceeding  before  the  committee  of  this  association  was  invested 
with  no  such  power.  Neither  has  any  such  consequence  been  insisted  upon 
as  resulting  from  what  has  taken  place.  No  proceeding  has  been,  or  can  be. 
under  the  constitution  of  the  association,  taken  against  the  plaintiff  to  en- 
force the  collection  of  the  money  he  has  failed  to  pay  by  seizure  or  sale  of  his 
propeity.  All  that  it  is  claimed  may  be  done,  is  the  forfeiture  of  his  privi- 
leges as  a  member  of  the  association,  while  he  shall  fail  or  refuse  to  comply 
with  the  decision  which  has  been  wade  against  him.  And  the  fact  that  the 
forfeiture  might  possibly  hereafter  be  followed  by  expulsion  will  not  change 
the  nature  of  the  proceeding.  So  far  as  it  has  been  extended,  that  has  been 
done  under  the  clear  authority  of  the  constitution  of  the  association.  It  has 
resulted  in  no  more  than  the  suspension  of  the  plaintiff  from  the  privileges 
of  the  association,  and,  if  he  was  not  subject  to  the  imposition  of  this  disabil- 
ity, he  should  not  only  have  appeared,  but  have  shown  the  fact  to  be  so  be- 
fore the  committee,  and  in  that  manner  protected  himself  against  the  exer- 
cise of  even  this  power  of  suspension;  and  if  he  had  made  that  fact  to  appear, 
and  the  committee  had  improperly  decided  against  his  evidence,  the  constitu- 
tion supplied  him  with  means  of  redress  by  way  of  an  appeal  to  the  arbitra- 
tion committee,  which  was  empowered  to  re-examine  and  rehear  the  case. 
And  when  authority  of  this  description  is  provided  for  the  security  and  pro- 
tection of  the  rights  of  a  member,  he  is  required  to  avail  himself  of  it  befors 
he  can  appeal  to  the  courts  to  restrain  the  action  of  tiie  committee  or  the  asso- 
ciation. Loubat  V.  Leroy^  supra;  Lafond  v.  Deems,  81  N.  Y.  507,  where  it 
was  said  that  courts  should  not,  as  a  general  rule,  interfere  with  the  conten- 
tions and  quarrels  of  voluntary  associations,  so  long  as  the  government  is 
fairly  and  honestly  administered,  and  those  who  have  grievances  should  bo 
required  in  the  first  instance  to  resort  to  the  remedies  for  redress  provided  by 
their  rules  and  regulations.  Id..  514.  It  has  been  urged,  under  the  author- 
ity of  Heath  v.  President,  etc,,  7  Abb.  Fr.  (N.  S.)  251,  that  the  plaintiff  had  the 
power  to  disaffirm  the  authority  of  the  committee,  and  tp  refuse  to  be  bound 
by  the  proceedings;  and  that  was  held  to  be  the  right  of  the  party  in  that  case* 
on  the  principle  that  a  person  agreeing  to  submit  a  dispute  to  arbitratioa 
might  revoke  the  authority  of  the  arbitrators.  But  this  was  not  such  a  case. 
It  was  not  an  arbitration,  nor  within  this  prindple  applicable  to  those  pro- 
ceedings; but  it  was  a  hearing  over  which  the  committee  had  jurisdiction  as 
long  as  the  plaintiff  remained  a  member  of  the  association,  and  he  could  only 
disaffirm  or  disregard  that  authority  by  terminating  his  membership  in  the 


Digitized  by  VjOOQIC 


Sup.  Ct.]  BBADLSBTON  V.  BBADU9BTON.  809 

associHtion  itself.  Beyond  that  the  objection  which  is  now  in  this  manner 
urged  in  behalf  of  the  plaintiff  was  not  taken  by  himself  when  he  appeared 
before  the  committee.  Neither  was  it  by  the  letter  of  his  counsel  written  to 
the  secretary  of  the  committee  in  answer  to  the  proceedings  taken  against 
him.  And  still  further  than  that,  the  court  in  its  disposition  of  the  action, 
has  assumed  that  the  contracts  were  valid  obligations,  which  the  plaintiff  en* 
tered  into  for  the  sale  of  these  shares,  and  there  is  no  such  preponderance  of 
evidence  against  that  conclusion  as  would  Justify  its  disaffirmance  on  appeal. 
The  case  was  rightly  disposed  of  at  the  trial,  and  it  should  be  affirmed,  with 
costs. 

Van  Bbctnt,  P.  J.,  and  Bradt,  J.,  concur. 


BbADLESTON  9.  BBADL1B8T0N. 

{Supreme  Courts  General  Term,  First  DepartmenL    November  88, 1888.) 

1.  DrroKCE— EymsNOB— AooOMPLicE. 

In  an  action  for  divorce  on  the  ground  of  adnlteryby  the  wife,  the  unoorroborated 
testimony  of  an  alleged  aooomplioe,  who  la  shown  to  have  threatened  her  with  expos- 
nre  if  she  did  not  pay  him  money,  and  who,  though  entertaining  resentment  against 
her  after  a  disagreement,  is  stated  to  have  returned  letters  written  to  him  by  her, 
is  entitled  to  little  weight,  and  a  finding  that  a  visit  made  by  him  at  her  home  was 
on  her  invitation  oannot  be  sustained  by  his  evidence  alone. 
%  Bam»— Pboop  of  Aduutbrt. 

Evidence  that  one  with  whom  no  adultery  is  attempted  to  be  shown  was  discor 
ered  on  one  occasion  in  the  room  of  defendant  when  sue  was  sick,  using  language, 
and  ^ilty  of  conduct,  improper,  but  not  amounting  to  criminal  intimacy,  is  not  ad- 
missible. 
a.  Same. 

Evidence  that  defendant  after  attirinff  herself  to  leave  her  summer  hatel,  and 
while  the  carriage  was  waiting,  was  talking  with  witness  in  the  hall,  when  her  al- 
leged paramour  appeared,  and  siie  went  into  his  room,  and  remained  5  or  10  minutes, 
•  leaving  witness  standing  in  the  hall,  after  which  she  came  out,  bade  witness  good- 
bye, and  went  away,  is  not  sufficient  to  sustain  a  finding  of  adultery,  though  the  al- 
leged paramour,  whose  general  testimony  appears  inoreoible,  testifies  that  adultery 
then  occurred. 
4.  Same—Costs. 

Where  thei^  Is  reason  to  believe  that  both  parties  to  a  divorce  suit  have,  through 
the  aid  of  detectives  employed  for  that  purpose,  obtained  false  testimony,  no  ooata 
will  be  allowed. 

Appeal  from  Judgment  on  report  of  a  referee. 

Action  by  Alfred  N.  Beadleston  against  Mary  E.  Beadleston  for  divorce. 
Defendant  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 
Bugene  D,  Hawkins^  for  appellant.    Samuel  Untermeyer,  for  respondent. 

Daniels,  J.  The  action  was  brought  by  the  plaintiff  to  secure  a  judg- 
ment for  a  divorce  from  the  defendant  on  the  ground  of  adultery;  and  to  sup- 
port the  action  she  was  charged  with  this  misconduct,  by  the  complaint,  from 
the  early  part  of  the  year  1877  until  and  including  the  year  1884.  The  parties 
resided  in  the  city  of  New  Yorls,  on  West  Fifty-Second  street,  and  had  a  sum- 
mer residence  for  a  portion  of  the  time  at  Lake  George,  in  which,  and  in  a 
hotel,  they  resided  the  most  of  the  summers  and  the  early  part  of  the  falls. 
l¥hile  at  the  hotel  occupied  by  them  for  a  portion  of  the  time,  and  the  resi- 
due of  the  time  at  their  summer  residence,  it  is  charged  that  the  defendant 
was  guilty  of  this  misconduct  with  four  different  individuals;  and  the  referee 
has  found  that  she  was  guilty  to  the  extent  alleged  against  her  in  the  com- 
plaint, involving  what  may  be  considered,  under  the  circumstances,  next  to 
an  incredible  state  of  facts,  and  assuming  that  she  had  been  degraded  to  the 
character  of  a  mere  prostitute.  And  it  is  quite  remarkable  thi^  if  this  bad 
been  her  course  of  conduct,  it  should  have  escaped  the  observation  of  the 
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plaintiff  until  September,  1884,  when  he  obtained  a  partially-written  letter  in 
his  household,  in  which  she  substantially  confessed  her  incliaation  to  indulge 
in  this  description  of  misconduct.  Preceding  that  time  she  appears  to  have 
suffered  nothing  in  the  estimation  of  her  associates,  either  at  Lake  George  or 
the  city  of  New  York;  and  if  this  continued  and  repeated  misconduct  bad 
taken  place,  as  it  has  been  alleged  and  found  by  the  referee,  it  is  almost  be- 
yond belief  that  it  should  not  have  been  exposed  earlier  than  at  that  time,  and 
discovered  by  the  plaintiff,  her  husband.  Still  the  testimony  given  to  sup- 
port the  charges  was  very  direct,  and  in  some  instances,  not  required  to  be 
stated,  probably  free  from  substantial  grounds  of  doubt;  but  so  far  as  it  waa 
obtained  from  the  witness  Sberrill,  who  was  a  clerk  in  the  hotel,  extending 
from  the  snmmer  ot  1877  to  the  early  part  of  1878,  the  evidence  certainly  is 
not  free  from  the  very  gravest  doubts.  He  was  the  person  with  whom  the 
misconduct  during  this  period  of  time  is  alleged  to  have  taken  place;  and  it 
was  shown  upon  the  trial  that  he  then  entertained  feelings  of  resentment 
against  the  defendant,  and  by  letter  had  applied  to  her  for  the  sum  of  $250, 
threatening  her  exposure  in  case  she  failed  to  forward  it.  It  is  also  stated  in 
the  seventeenth  finding  of  fact  that  a  disagreement  has  arisen  between  the  de- 
fendant and  Sherrill,  and  that  she  took  from  him  a  part  of  the  letters  wliich 
he  then  had,  and  had  been  written  by  her  to  him.  Then  it  has  been  added 
that  he  sent  her  by  express  from  an  office  under  the  Brandredth  House,  at 
Canal  street  in  Broadway,  a  uuml)er  of  such  letters  which  he  then  had  with 
him,  and  he  threatened  to  expose  to  the  plaintiff  her  relations  with  him.  This 
statement  is  hardly  credible;  for  if  he  at  that  time  had  acquired  this  degree  of 
resentment,  by  reason  of  disagreement  with  her,  he  certainly  would  not  have 
returned  to  her  the  letters  which  she  had  written  to  him,  and  by  which  he 
might  have  fortified,  if  he  had  such  letters,  the  exposure  and  statements  he 
designed  to  make.  In  addition  to  that,  he  feigned  unwillingness  to  testify 
upon  the  trial  concerning  what  was  alleged  to  have  taken  place  between  him- 
self and  the  defendant.  But  by  his  subsequent  examination  it  appeared  that 
this  conduct  on  his  part  was  entirely  insincere,  and  that  he  attended  volun- 
tarily, intending  to  give  the  evidence  which  he  did  against  the  defendant.  A 
witness  actuated  by  motives  of  this  description,  being  a  participant  in  the 
misconduct,  and  making  the  statements  which  he  did  to  excuse  or  exculpate 
himself  in  the  first  instance,  inflamed  into  resentment  because  of  his  inability 
to  extort  money  from  the  defendant,  is  not  in  such  a  relation  to  the  con- 
troversy as  to  entitle  his  testimony  to  any  substantial  reliance.  But  in  some 
respects  he  was  corroborated  in  his  statements,  and  may  have  sworn  to  the 
truth  when  he  was  so  corroborated  in  his  evidence.  But  the  referee  found 
further  that,  after  the  close  of  the  fall  season  of  1877  at  the  lake,  this  witness, 
in  December  and  January,  visited  the  defendant  at  the  residence  of  herself 
and  her  husband,  on  Fifty-Second  street,  in  the  city  of  New  York,  where  he 
remained  for  two  weeks  or  thereabouts.  During  this  visit  it  has  further  been 
found  as  a  fact  that  on  various  occasions  this  alleged  misconduct  was  there  re- 
peated between  these  parties .  But  as  to  this  fact  it  depends  entirely  on  the  evi- 
dence of  this  accomplice,  forthe  other  testimony  given  concerning  his  visit  at  the 
residence  of  the  parties  does  not  corroborate  him  in  his  statements  concerning 
wlmt  is  alleged  to  have  occurred  at  the  house  during  this  period.  It  is  stated 
in  the  finding  that  the  witness  visited  the  residence  on  the  invitation  of  the 
defendant,  which  would  be  a  circumstance,  if  it  existed,  tending  to  give  some 
probability  to  his  own  evidence.  But  that  circumstance  does  not  seem  to  have 
been  proved;  and  finding  it  against  the  defendant  was  error,  having  some- 
thing to  do  with  the  entire  disposition  of  the  case,  and  exhibiting  the  favor- 
able manner  in  which  the  testimony  was  construed  to  support  the  plaintiff *s 
case  by  the  referee.  As  to  this  charge  and  this  finding  there  is  no  satisfactoiy 
corroborating  evidence  warranting  the  conclusion  drawn  by  the  referee:  and 
without  that  the  finding  should  not  have  been  made,  and  cannot  beaupported. 


Digitized  by  VjOOQIC 


Sup.  Ct.]  BEADLB6T0N  V.  BEADLE8TON.  811 

The  referee  also  found  that  the  defendant  was  chargeable  with  misconduct 
of  the  same  description  with  Armstrong*  who  was  a  bar-keeper  at  the  hotel 
where  she  occupied  r(X>ms  for  a  portion  of  the  time  while  she  was  at  the  lake. 
It  has  been  stated  in  the  points  presented  on  behalf  of  the  defendant,  and  which 
appear  to  have  been  drawn  with  very  little  discrimination  as  to  the  force  qv  ef- 
fect of  the  evidence,  that  there  was  no  allegation  of  adultery  in  the  complaint 
with  this  person;  but  the  sixteenth  subdivision  of  the  complaint  shows  that 
to  have  been  a  misapprehension.  Testimony  was  given  by  the  witness  Julia 
Oerry  tending  to  establish  the  fact,  at  least,  of  very  friendly  intim.u^  exist- 
ing between  the  defendant  and  this  bar-keeper;  but  it  proved  no  more  than 
the  fact  that  he  was  on  one  occasion  in  the  defendant's  room  at  the  time  when 
she  was  sick,  and  when  it  is  not  to  be  supposed  that  intercourse  of  this  de- 
scription would  take  place  between  the  parties,  even  if  they  had  been  so  dis- 
posed, especially  as  the  room  was  not  closed  to  the  entrance  of  other  persons. 
This  witness  testifies  that  she  went  into  the  room  where  the  defendant  was 
sick  in  bed,  and  found  Armstrong  on  the  bed  kissing  and  hugging  her,  and 
spying/' Good-bye,  Mamie  dear,"  and  he  felt  dreadfully  at  parting.  This  seems 
to  have  i>een  all  that  the  evidence  disclosed  as  to  thecoAductof  Armstrong; 
and  while  it  was  extremely,  as  well  as  notoriously,  improper,  it  was  not  suffi- 
cient, under  the  authorities  of  Pollock  v.  Pollock,  71  N.  Y.  137,  and  Conger 
v.  Conger,  82  N.  Y.  603,  to  prove  this  alleged  misconduct.  And  that  appears 
to  have  been  the  vl^w  entertained  when  the  evidence  was  offered  by  the  plain- 
tiff's counsel,  for  it  was  then  supposed  that  misconduct  with  Armstrong  had 
not  been  charged  in  the  complaint;  and  the  statement  of  the  witness  first 
made  the  defendant's  counsel  moved  to  strike  out  on  that  ground,  and  then  it 
was  admitted  that  it  was  not  charged  as  a  fact;  and  it  was  ^ded  by  the  plain- 
tiff's counsel:  "We  do  not  now  propose  to  make  a  charge  of  the  commission 
of  adultery  with  Armstrong,  but  we  propose  to  show,  by  this  class  of  testi- 
mony, inclination  on  the  part  of  the  defendant,  and  general  conduct  on  her 
part,  whi6h  will  justify  the  referee  in  holding  that  inclination  has  been  estab- 
lished." The  objection  was  taken  in  behalf  of  the  defendant  that  the  in- 
clination would  have  to  be  with  the  parties  charged,  and  that  there  was  no 
objection  to  that  evidence.  This  motion  was  denied,  and  then  the  evidence 
which  has  been  mentioned  was  taken;  and  as  to  the  taking  of  the  subsequent 
evidence,  as  well  as  the  denial  of  the  motion,  the  defendimt  excepted  to  the 
rulings  of  the  referee.  This  evidence  was  not  proper  for  this  purpose;  for 
the  defendant  was  not  being  tried  for  her  general  conductor  inclinations,  but 
on  specific  charges.  It  had  no  tendency  to  establish  either  of  these  charges, 
or  to  prove  the  fact  that  adultery  had  been  committed  by  the  defendant  with 
either  of  the  other  persons  mentioned  in  the  complaint.  It  could  not  be 
logically  urged  because  the  defendant  had  been  familiar  in  this  manner  with 
Armstrong,  and  had  accepted  these  demonstrations  of  attachment  from  hini» 
that  she  was  guilty  of  adultery  with  either  of  the  other  persons.  The  evi- 
dence had  no  relation  or  connection  with  the  charge  of  adultery  as  to  either 
of  such  persons;  and  the  referee  was  not  at  liberty  to  infer,  because  of  this 
conduct  with  Armstrong,  that  she  had  committed  adultery  with  either  one  of 
the  other  individuals  mentioned  in  the  complaint  and  in  the  evidence.  What 
he  had  a  right  to  receive  in  support  of  those  charges  was  evidence  tending 
to  establish  the  fact  that  adulteiy  had  been  committed  with  those  particular 
individuals,  and  not  as  to  other  specific  or  general  misconduct  of  the  defend- 
ant; and  this  evidence  had  no  tendency  whatever  to  establish  either  one  of 
those  charges.  It  was  accordingly  erroneously  received  by  the  referee,  and 
the  exceptions  taken  to  its  admission,  and  to  the  refusal  of  the  referee  to 
strike  out  what  had  previously  crept  into  the  case,  were  well  taken. 

^rhe  referee  also  found  that  the  defendant  had  been  guilty  of  adultery  with 
the  witness  Sherrill  on  the  day  when  she  left  Lake  George,  in  the  month  of 
October,  1878.    This  conclusion  appears  to  have  depended  upon  the  testimony 


Digitized  by  VjOOQIC 


S12  NEW   YORK  SUPPLEMENT.  [Sup.  Ct. 

of  Esther  Pbelps,  who  stated  that  the  carriage  was  at  the  door  waiting,  and  she 
stood  in  the  ball  to  bid  the  defendant  good*bye  when  she  came  out  to  go  down 
stairs.  Her  statement  further  is  that  Sherrill  was  in  his  room  in  the  comer, 
and  while  the  defendant  was  talking  to  the  witness  he  came  out,  and  by  his 
motions  she  saw  that  he  wanted  theHefendant  to  go  into  his  room;  that  thej 
went  in  and  closed  the  door,  and  were  in  there  from  Qve  to  ten  minutes,  and 
then  the  defendant  passed  down  stairs,  after  saying  good-bje  to  the  witness, 
and  she  appears  then  to  have  left  the  hotel.  What  this  evidence  proved  was, 
assuming  it  to  have  been  truthfully  given,  that  the  defendant  was  extremely 
indiscreet  in  her  conduct,  affording  grounds  for  saspicion.  But  it  did  not 
prove  the  fact  that  adultery  was  committed  on  this  occasion.  It  is  not  prob- 
able that  it  would  be,  when  the  defendant  iuid  already  attired  herself  for  leav- 
ing the  hotel,  and  left  the  witness  standing  in  the  hall,  and  in  her  plain  sight 
went  into  this  room,  and  returned  again  to  her  before  she  left  the  hall,  and 
then  bade  her  good-bye.  The  circumstances  that  the  carriage  was  waiting  to 
take  her  away  also  tends  to  render  this  evidence  too  infirm  to  support  this  con- 
clusion of  the  referee;  and  the  only  other  testimony  beyond  it  is  that  of  the 
witness  Sherrill,  who  testified  to  adultery  with  the  defendant  on  about  every 
occasion  when  he  met  her,  or  was  at  liberty  to  approach  her.  This  evidence 
adds  substantially  no  weight  to  the  statement  of  this  witness,  who  was  ex- 
cusable for  her  suspicions,  but  failed  to  prove  the  fact  found  by  the  referee. 
A  very  large  number  of  countercharges  were  made  by  th^defendant  against 
the  plaintiff;  and,  while  extended  evidence  was  given  to  establish  the  truth  of 
these  charges,  this  evidence  proved  in  the  end,  in  several  instances  certainly, 
to  have  been  fabricated  and  unfounded.  As  to  the  charge,  however,  of  crim- 
inal misconduct  on  the  part  of  the  plaintiff  with  the  person  named  Rosie, 
who  was  the  witness  Rosalind  Deffer  on  the  trial,  and  stated  that  she  did  not 
recognize  him,  there  was  certainly  a  great  degree  of  probability  in  favor  of  its 
truth.  This  was  alleged  to  have  taken  place  atUie  house  known  as  "99  West 
Third  Street,"  in  the  city  of  New  York,  and  was  not  only  proved,  but  found, 
to  be  a  house  of  prostitution  and  ill  fame.  A  person  living  at  the  house,  wboje 
name  is  Mary  Caulfleld,  but  testifying  to  no  misconduct  between  herself  and 
the  plaintiff,  swears  positively  to  the  fact  that  he  visited  this  house,  and  was 
in  a  sleeping  room  for  a  considerable  time  with  Bosie  under  circumstances 
rendering  it  probable  that  it  was  for  no  other  object  than  sexual  intercouiae. 
The  witness  was  subjected  to  a  very  minute  and  extended  cross-examination 
without  really  disclosing  any  substantial  inconsistencies  in  her  statements,  and 
there  certainly  is  reason  for  believing  that  she  testified  truthfully,  notwilh- 
fltanding  what  was  said  by  Boswell  concerning  statements  afterwards  made 
by  her.  She  was  not  interrogated  as  to  such  statements,  and  had  no  oppor- 
tunity afforded  to  her  to  make  any  explanation,  by  way  of  denial  or  otherwise; 
and  in  this  state  of  the  case  the  evidence  of  this  witness  was  entitled  to  but 
little  reliance.  But  it  is  not  necessary  for  the  disposition  of  the  appeal  at 
this  time  to  hold  that  either  this  or  any  of  the  other  acts  of  adultery  charged 
against  the  plaintiff  were  so  far  proved  as  to  render  it  the  duty  of  tlie  referee 
to  find  and  report  their  existence;  for  as  to  the  other  portions  of  the  case,  es- 
pecially of  the  testimony  which  was  received  to  prove  the  defendant's  con- 
duct with  Armstrong,  and  which  was  not  offered  or  received  to  establish  the 
fact  of  adultery  with  him,  and  did  not  have  that  effect,  the  decisions  of  the 
referee  were  erroneous,  and  they  can  be  no  otiierwise  corrected  than  by  a  re- 
versal of  this  judgment.  For  it  cannot  be  seen  that  this  objectionable  evi- 
dence did  not  influence  the  mind  of  the  referee  throughout  the  whole  case  in 
the  decisions  he  made  in  favor  of  the  plaintiff,  as  well  as  those  which  he  made 
agai  nst  the  defendant.  The  j  udgmen  t  in  the  case  should  be  reversed,  and  a  new 
trial  ordered,  without  costs,  which  should  be  withheld  because  of  the  circum- 
stance that  there  are  very  cogent  reasons  for  believing  that  each  of  tbeae  parties 
during  the  progress  of  the  trial  placed  witnesses  upon  the  stand  who  testified 
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falsely,  and  were  prbbalHy  obtained  for  that  object  through  the  instrumenlHl- 
ity  of  the  detectives  employed  to  procure  evidence  of  this  description,  under- 
standing that  it  was  without  foundation. 

Van  Brunt,  P.  J.,  concurs. 

Babtlett,  J.,  {concurring,\  The  issues  in  this  action  are  made  up  of 
charges,  and  counter-charges  oi  adultery,  wiUi  denials  by  both  parties.  The 
case  was  tried  before  a  referee,  whose  findings  convicted  the  defendant,  and 
acquitted  the  plaintiff  of  fulultery.  The  referee's  r^ort  has  been  confirmed 
at  special  terra,  and  from  the  judgment  entered  thereon  the  defendant  has 
appealed.  To  the  voluminous  case  and  exceptions  I  have  given  the  amplest 
examination  and  the  most  careful  consideration,  and  I  am  satisfied  that  justice 
requires  us  to  order  a  new  trial.  There  is  testimony  bearing  strongly  against 
the  defendant,  and  there  is  also  testimony  bearing  strongly  against  the  plain- 
tiff. Much  of  this  evidence  is  of  a  nature  which  does  not  permit  it  to  be  freely 
discussed  in  detail.  The  result  to  be  reached  depended  chiefly  upon  the  de- 
gree of  credence  to  be  given  to  the  respective  witnesses.  After  reading  and 
re-reading  the  testimony,  I  cannot  resist  the  impression  that  the  learned  ref- 
eree applied  a  more  rigorous  test  or  measure  of  credibility  to  the  defendant's 
witnesses  than  that  which  he  applied  to  the  witnesses  for  the  plaintiff.  He 
refused  to  believe  evidence  against  the  plaintiff  which  appears  to  have  been 
just  as  trustworthy  as  some  of  the  proof  against  the  defendant  which  he  ac- 
cepted as  true.  Ordinarily  such  action  on  the  part  of  a  trial  court  affords  no 
suthcient  ground  for  reversal.  The  judge  or  referee  sees  the  witnesses,  ob- 
serves their  bearing  and  manner  of  testifying,  and  is  usually  best  able  to  de- 
termine whether  their  statements  are  credible  or  not.  But  this  consideration 
is  not  controlling  where  the  case  shows  that  the  judge  or  referee  has  made 
findings  of  fact  without  any  evidence  to  sustain  them,  or  against  the  evi- 
dence. In  that  event,  doubt  is  cast  upon  the  correctness  of  his  decision  in 
other  respects,  and  the  appellate  court  is  not  bound  to  assume  that  he  must 
have  been  right  in  determining  whom  to  believe  simply  because  he  saw  the 
respective  witnesses.  Under  such  circumstances,  the  general  term  should  look 
closely  into  the  evidence  in  order  to  make  sure  that  testimony  in  behalf  of  the 
appellant  has  not  been  arbitrarily  disregarded.  The  only  absolutely  direct 
testimony  to  adultery  on  the  part  of  the  defendant  was  given  by  a  person  who 
professes  to  have  been  her  paramour.  There  is  proof  that  this  man  attempted 
to  blackmail  her  before  he  made  his  accusation  known.  The  respondent  con- 
cedes that  no  reliance  should  be  placed  upon  his  evidence,  except  so  far  as  it 
is  corroborated  by  disinterested  witnesses.  The  case  against  the  defendant 
depended  largely  upon  a  pencil  writing,  appearing  to  be  a  draft  of  the  body  of 
a  letter,  in  her  handwriting,  without  address  or  signature,  and  alleged  to  have 
been  intended  for  anotlier  paramour,  in  which  she  expressed  regret  that  he 
did  not  come  to  her  room  on  a  certain  occasion  at  Troy,  N.  Y.  The  referee 
found  that  the  defendant  committed  adultery  with  the  person  to  whom  this 
letter  was  written,  on  a  subsequent  occasion,  in  a  hotel  at  Troy.  This  find- 
ing is  not  supported  by  the  evidence  in  the  case.  The  proof  as  to  what  oc- 
curred at  the  Troy  House  in  December,  1884,  is  utterly  insufiicient  to  sustain 
the  conclusion  that  the  defendant  was  guilty  of  adultery  on  that  occasion. 
While  this  finding  may  not  be  essential  to  sustain  the  judgment,  the  error  of 
the  referee  in  making  it  is  significant.  He  appears  to  have  believed  substan- 
tially all  the  proof  offered  in  support  of  the  charges  of  adultery  against  the 
defendant,  and  to  have  disbelieved  all  the  proof  offered  in  support  of  the 
charges  of  adultery  against  the  plaintiff.  Some  of  the  evidence  which  he  thus 
discredited  certainly  seems  to  be  as  cogent  and  convincing  as  some  which  he 
deemed  credible  enough  to  make  the  basis  of  findings  against  the  delfendant. 
Upon  the  record  in  this  case,  if  he  was  right  in  all  his  conclusions  adverse  to 
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the  defendant,  he  was  wrong  in  wholly  exonerating  the  plaintiff,  and  the 
finding  that  there  is  no  proof  of  the  commission  by  the  plaintiff  of  any  act  of 
adultery  whatsoever  must  be  deemed  to  be  against  the  evidence.  This  mat- 
ter may  appear  in  an  entirely  different  light  upon  a  new  trial.  Since  the 
cause  was  tried,  the  law  of  this  state  has  very  wisely  been  changed  so  as  to 
permit  a  party  to  a  divorce  suit  to  testify  in  disproof  of  a  charge  of  adultery. 
Both  parties  to  this  action  will  therefore  be  enabled  to  meet  the  accusations 
against  them  by  their  own  testimony,  and  the  result  of  a  new  trial,  even  if 
precisely  the  same,  cannot  fail  to  be  more  satisfactory  than  any  conclusion 
reached  under  the  former  law  of  evidence,  which  cjosed  the  mouth  of  the  ac- 
cused. The  judgment  should  be  reversed,  and  a  new  trial  granted.  I  think 
the  new  trial  should  be  had  at  the  circuit  before  a  jury.  Another  reference 
will  inevitably  involve  too  much  delay. 


Beadleston  v.  Beadleston. 
(SupreJYhe  Cimr%  C^eneral  Term,  First  Department    November  83, 1888.) 

W1TNB88— EXAMIKATION  UITDEB  OPEN  COMMISSION— WhBN  ALLOWBD. 

An  open  oommisslon  to  take  tbe  testimony  of  witneeaes  is  properW  refused  where 
the  wltneuea  have  already  been  examined  under  a  commission,  with  interrogatories, 
and  the  only  object  sought  is  to  examine  them  further  as  to  facts  to  which  their  at- 
tention has  been  directed,  and  to  obtain  certain  books ;  there  beinf  nothing  to  pre- 
vent a  farther  examination  under  a  oommisslon,  with  Interrogatonea. 

Appeal  from  special  term,  New  York  county. 

This  is  an  appeal  from  an  order  denying  a  motion  made  on  behalf  of  the  de- 
fendant in  the  foregoing  action,  (ante,  809.)  for  an  open  commission  to  take 
the  testimony  of  witnesses  in  the  city  of  Boston. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 

Eugene  D,  Hawkins,  for  appellant.    Samuel  Untermeyer,  for  respondent. 

Daniels,  J.  The  witnesses,  whom  it  was  proposed  should  be  examined 
under  the  open  commission  applied  for,  had  already  been  examined  at  lai*ge, 
and  their  testimony  obtained  under  a  commission  accompanied  with  written 
direct  and  cross  interrogatories.  The  defendant's  counsel  desired  to  examine 
them  further  relating  to  facts  to  which  their  attention  had  been  directed,  and 
to  obtain  books  deemed  to  be  essential  as  part  of  the  proof  desired  to  be  made. 
But  no  good  reason  was  assigned  why  an  open  commission  should  be  issued. 
If  the  examination  of  the  witnesses  was  in  any  respect  defective,  the  more 
proper  course  would  have  been  to  obtain  another  commission,  with  interroga- 
tories, directed  to  the  object  of  supplying  the  defect  in  the  evidence  of  the  wit- 
nesses. No  practical  difficulty  stood  in  the  way  of  making  this  additional  ex- 
amination, and,  if  the  books  desired  could  be  obtained,  of  securing  their  pres- 
ence before  the  commissioner;  and  the  motion  should  be,  as  it  was,  denied  by 
the  court.  So  much  of  the  order,  therefore,  as  disposed  of  this  motion,  should 
be  affirmed,  but  without  costs  to  either  of  the  parties. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.  concur. 


Beadleston  v,  Beadleston. 

{Supreme  Court,  Oe^ieral  Term^  First  Department,    November  38, 1888.) 

Divorce— Custody  op  Children  Pending  Action— Stipulation  of  Parties. 

Where,  by  stipulation  of  the  parties  to  an  action  for  divoroe,  a  dauffhter'is  not  to 
he  assigned  to  the  custodj  or  company  of  her  mother  pending  the  action,  it  is  error 
for  the  court,  upon  refusal  of  the  father's  attorneys  to  act  with  the  motber's  attor- 
neys in  selecting  a  place  of  residence  for  her.  to  direct  that  she  be  maintained  at  her 
father's  expense  at  the  hotel  where  the  motner  boards.    Bartlett,  J.,  diueoting- 
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Appeal  from  special  term,  New  York  county. 

This  is  an  appeal  by  tbe  plaintiff  In  Beadleston  v.  Beadlestan,  ante,  809, 
from  an  order  assigning  as  a  residence  for  Emma  A.  Beadleston,  tiie  daughter 
of  the  parties,  the  hotel  in  which  her  mother  was  a  resident  for  the  summer. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlbtt  and  Daniels,  JJ. 

Samuel  Untermeyer,  for  appellant.    Eugene  D,  Hatokinst  for  respondent. 

Daniels,  J.  The  order  affected  the  residence  of  this  daughter  during  the 
vacation  in  her  school,  extending  from  the  early  part  of  July,  1885,  until  the 
early  part  of  the  fall.  The  parties  tliemselves  had  stipulated  for  the  disposi- 
tion of  her  custody  during  the  pendency  of  the  action;  and  their  stipulation 
did  not  permit  her  to  l>e  assigned  to  the  company  or  custody  of  her  mother, 
but  it  contemplated  another  residence  for  her  free  from  the  influence  which 
her  mother  might  be  expected  to  exercise  over  her,  to  tbe  prejudice  of  her 
father,  the  plaintiff.  To  assign  this  residence  was  accordingly  in  violation  of 
the  agreement  which  had  been  made  and  entered  into  by  tlie  paities  for  this 
purpose;  and  this  part  of  the  order,  as  well  as  that  requiring  the  plaintiff  to 
pay,  during  the  summer  vacation,  the  sum  of  #15  per  week  for  the  support  of 
his  daughter  at  this  hotel,  seems  to  have  been  without  uutbority.  There  was 
reason  for  action  on  the  part  of  the  coui*t,  it  is  true,  because  of  the  refusal  of 
the  plain  tiff  *s  attorneys  to  co-operate  with  the  attorneys  for  the  defendant  in 
selecting  a  place  of  residence  for  this  daughter.  But  that  was  not  sufficient 
to  disregard  the  stipulation  which  the  parties  had  entered  into,  and  place  the 
daughter  under  the  influence  and  control  of  her  mother.  It  was  still  the  duty 
of  the  court  to  secure  for  her  a  different  place  of  residence.  The  order  should 
jiccordingly  be  reversed,  but,  as  the  period  over  which  it  was  designed  that  it 
Bhould  operate  has  long  since  expired,  it  may  be  without  costs. 

Van  Brunt,  P.  J.,  concurs.    Bartlett,  J.,  dissents. 


Beadleston  t>.  Beadleston. 

(Supreme  Courts  General  Term,  First  Department    November  38, 1888.) 
Attorn BT  and  Clibnt— Rbfbbhncb  of  CaAROEs  against  Attornby— Death  of  At- 
TORNB  T— Review. 

An  order  in  an  action  for  divorce,  referring  to  a  referee  oertain  charges  against 
one  of  the  attorneys,  wiU  not  be  reviewed  on  appeal,  after  tl:^e  death  of  the  attorney. 

Appeal  from  special  term.  New  Yorlc  county. 

This  is  an  appeal  by  defendant  from  an  order  made  in  the  case  of  Beadle- 
ston v.  Beadleston,  ante,  809,  directing  the  trial  to  proceed  from  day  to  day, 
and  referring  to  a  referee  the  matter  of  certain  charges  against  one  of  defend- 
ant's attorneys. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ. 

Bvgene  D.  Hawkins,  for  appellant.    Samuel  Untermeyer,  for  respondent. 

Per  Curiam.  The  reversal  of  the  judgment  in  this  action,  and  the  death 
of  the  attorney  affected  by  the  order  sought  to  be  reviewed,  leave  no  practical 
question  to  be  determined  upon  this  appeal.  The  appeal  will  therefore  be  dis- 
missed, without  costs. 


Welsh  v.  Taylor, 
{Suprems  Court,  General  Term,  First  Department.    November  23, 188S,) 

1.  Eaubmbnts— Loss—Obstruction  of  Axlet— Estoppel. 

Mere  knowledge  on  the  part  of  the  life-tenant,  and  of  one  of  the  tenants  in  com- 
mon in  remainder,  of  property  adjoining  an  alley- way,  of  the  erection  of  a  building 
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across  the  alley,  and  failure  to  object,  do  not  create  an  estoppel  in  favor  of  the  per- 
sons erecting  the  building,  who  by  their  own  title  to  adjacent  property  had  Infor- 
mation that  the  alley  was  appropriated  to  the  use  of  all  the  adjacent  owners. 

3.  Samb— Equitablb  Kelief. 

Plaintiff  having  alleged,  and  the  evidence  showing,  that  defendant  had  erected  a 
gate  across  the  entrance  to  the  alley  for  the  purpose  of  excluding  persons  not  oaing 
it  with  his  permission,  equity  will  interfere  to  remove  the  gate,  and  it  is  imma- 
terial that  plaintiff  might  open  the  gate  himself,  so  long  as  his  rignt  to  use  the  alley 
is  disputed  and  resisted  by  defendant. 
8.  Same— Damages. 

As  to  the  part  of  the  alley  covered  by  the  building,  there  was  no  allegation  that 
its  use  was  necessary  to  the  enjoyment  of  plaintiff^s  property,  nor  did  it  appear 
that  it  was  necessary.  Held  that,  it  being  evident  that  an  award  of  damages  would 
be  sufficient  remuneration,  and  there  being  no  allegation  that  defendant  was  not 
responsible  for  any  damages  that  might  be  recovered,  and  the  building  being  an  ex- 
pensive structure,  equity  would  not  order  its  removal,  though  wrongfully  erected. 

4.  Samb—Non-Ubek. 

Where  the  right  to  use  an  alley  is  created  by  deed,  n^ere  omission  to  use  it,  and 
the  Inclosure  of  property  along  the  line  of  it,  will  not  work  an  extinguishment  of 
the  easement.  There  must  be  an  actual  adverse  user  for  a  time  sul&cient  to  create 
a  prescriptive  right. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  Welsh  against  John  Taylor.    From  a  judgment  dismiss- 
ing the  complaint,  plaintiff  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Baktlett  and  Daniels,  J  J. 
Martin  J,  Keogh,  for  appellant.    John  JS.  Parsons,  for  respondent. 

Danibls,  J.  The  action  was  brought  by  the  plaintiff  as  the  owner  of 
premises  on  the  southerly  side  of  Franklin  street,  in  the  city  of  New  York,  to 
remove  an  obstruction  consisting  of  a  building  from  the  rear  part  of  an 
alley- way  adjoining  his  property,  and  to  prevent  the  placing  and  maintain- 
ing across  the  entrance  to  the  alley  a  gate  which  was  locked,  and  thereby  ex- 
cluded the  plaintiff  from  the  enjoyment  of  the  alley.  The  property,  includ- 
ing thd  alley  and  that  bounding  it,  was  originally  owned  by  Alexander  L. 
Stewart.  He  conveyed  the  land  on  the  westerly  side  of  the  alley  to  Richard 
Oakley  in  the  years  1821  and  1822,  and  in  the  conveyances  so  made  he  con- 
veyed the  "right  and  privilege  of  passing  and  repassing  through  the  said 
alley  without  hindering,  obstructing,  or  annoying  such  other  persons  as  may 
be  legally  privileged  to  pass  through  the  same,  and  subject  at  all  times  here- 
after to  the  bearing  and  paying  of  a  jnst  proportion  of  the  expenses  of  reg- 
ulating and  repairing  the  said  alley,  and  of  such  taxes  and  assessments  as  may 
be  laid  thereon."'  The  property  was  afterwards  conveyed,  with  the  same 
rights  and  subject  to  the  same  duties,  by  Oakley  to  Smith  Harriott.  In  1836, 
he  dled»  leaving  his  widow  and  three  children.  By  his  will  an  estate  for  life 
was  given  to  his  widow  in  this  and  other  property,  and  she  died  in  Januaiy. 
1877.  The  testator's  daughter  conveyed  her  interest  in  the  premises  adja- 
cent to  the  alley  to  her  brothers,  and  they  on  the  31st  of  March,  1879,  con- 
veyed the  same  to  the  plaintiff  in  this  action.  And  all  the  deeds  by  which 
the  title  passed  conveyed  the  same  rights  as  to  the  alley  and  subject  to  the 
same  duties  as  the  first  deed.  Stewart,  the  common  owner  of  the  property, 
in  1822,  conveyed  the  land  on  the  easterly  side  of  the  alley,  extending  62  feet 
and  1  inch  southerly  from  Franklin  street,  to  tlie  trustees  of  the  Fourteenth 
Presbyterian  Church,  and  at  the  same  time  conveyed  a  lot  of  land  at  the 
southerly  extremity  of  the  alley,  where  it  was  about  20  feet  in  width,  to  the 
same  grantee.  This  property,  passing  through  intermediate  conveyances, 
was  in  November,  1859,  conveyed  to  James  B.  Wilson,  and  the  defendant, 
John  Taylor;  and,  in  1835,  Stewart  conveyed  to  Henry  Ogden  the  residue  of 
the  premises  bounding  the  alley  on  the  east.  Ogden,  in  1836,  conveyed  the 
same  land  to  Lawrence  Ackerman,  who  died  in  1870;  and  his  executors, 
under  a  power  of  sale  contained  in  his  will,  conveyed  the  same  land  to  James 
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B.  Wilson  and  the  defendant.  John  Taylor,  In  1872.  The  building  of  which 
complaint  was  made  in  the  action  was  erected  upon  this  land  in  1872  and 
1873,  and  extended  across  the  rear  of  the  alley  for  the  width  of  about  20  feet, 
completely  covering  and  occupying  that  part  of  the  alley,  to  the  exclusion 
of  the  grantors  of  the  plaintiff,  and  also  of  himself,  after  their  deed  was  ex- 
ecuted and  delivered  to  him. 

It  was  stated  by  the  defendant  in  his  evidence  that  after  the  conveyance 
of  the  property  to  himself  and  Wilson,  in  1859,  they  took  the  exclusive  posses- 
sion of  tlie  alley-way,  and  kept  the  gate  across  its  entrance  on  Franklin 
street  locked,  and  they  prevented  the  use  of  the  alley  by  any  otlier  person  or 
persons  than  themselves,  and  others  in  their  employment,  or  using  it  under 
their  authority.  It  also  appeared  that  a  building  was  erected  on  the  westerly 
side  of  the  alley-way,  extending  part,  but  not  all,  the  way,  to  the  rear  of 
the  alley;  but  from  the  rear  of  the  building  to  the  southerly  extremity  of  the 
alley  a  board  fence  was  erected,  inclosing  the  property  finally  acquired  by  the 
plaintiff  from  the  alley;  and  that  no  use  was  made  of  the  alley- way  by  the 
owners  of  that  property,  or  its  occupants,  after  the  defendant  and  Wilson 
acquired  their  title;  and  that  the  alley-way  from  that  time  certainly  was  kept 
in  repair,  and  the  taxes  paid  upon  it  by  Wilson  and  the  defendant.  But  there 
was  evidence  in  the  case,  from  tenants  of  property  at  the  rearpartof  the  alley, 
that  it  was  used  by  a  person  occupying  the  land  bounded  on  the  west  by  the 
alley,  from  time  to  time,  prior  to  the  period  when  the  defendant  and  Wilson 
acquired  their  title;  that  this  occupant  was  named  Brown,  and  he  used  the 
alley  as  his  convenience  dictated  or  required,  from  time  to  time.  The  evi- 
dence, also,  on  behalf  of  the  plaintiff,  tended  to  show  that  an  opening  was 
made  in  the  board  fence,  through  which  the  occupants  of  this  and  other 
property  passed  to  obtain  water  from  a  hydrant,  but  that  was  controverted  in 
the  case;  and  the  evidence  on  the  part  of  the  defense  clearly  indicated  that 
after  November,  1859,  Wilson  and  the  defendant  excluded  all  other  persons 
than  those  which  have  been  mentioned  from  the  use  and  occupancy  of  the 
alley. 

The  defendant  set  up,  by  way  of  an  affirmative  defense,  that  the  owners 
of  the  property  to  which  the  plaintiff  has  succeeded,  abandoned  their  right 
to  use  the  alley,  and  that  it  thereby  became  extinguished;  that  they  also  had 
knowledge  of  the  erection  of  the  building  over  the  southerly  portion  of  the 
alley;  and  that  they,  together  with  the  plaintiff,  who  received  his  deed  know- 
ing'the  building  to  have  then  been  erected  over  the  alley,  were  estopped  from 
asserting  any  right  to  use  or  enjoy  this  alley-way.  The  evidence  did  show 
that  Smith  Harriott,  one  of  the  owners  in  common  of  the  remainder  in  the 
property,  after  the  decease  of  his  mother,  the  life-tenant,  was  informed  by 
her  that  Taylor  and  Wilson  were  putting  up  a  building  on  the  rear  of  the 
alley,  and  that  he  made  no  objection  to  the  erection  of  the  building.  The 
other  joint  owner,  however,  Frederick  P.  Harriott,  testified  that  he  first  knew 
of  the  building  being  placed  upon  the  alley  the  summer  preceding  the  trial  of 
the  action,  and  that  would  be  the  summer  of  1886;  and  the  testimony  did  not 
disclose  the  fact  that  the  evidence  of  this  witness  was  not  truthful  or  reli- 
able. Neither  his  evidence,  nor  that  given  by  his  brother.  Smith,  created 
any  estoppel  in  the  case  against  them,  or  against  their  sister,  who  was  an 
owner  iu  common  of  one-ihird  of  the  remainder  until  the  year  1877;  for 
neither  of  them  did  anything,  or  said  anything,  in  any  form  inducing  Wil- 
son, or  the  defendant,  Taylor,  to  build  upon  the  alley.  Neither  did  the  fact 
appear  to  have  come  to  the  knowledge  of  either  Taylor  or  Wilson  that  Smith 
Harriott  had  been  informed  by  his  mother  that  this  building  was  in  process 
of  erection.  It  was  stated  that  persons  occupying  the  property,  one  or  more 
of  them,  were  about,  and  saw  what  was  bein<;  done,  and  had  some  conversa- 
tion upon  the  subject  of  the  building;  but  as  these  were  tenants  in  the  occu- 
pancy of  the  house,  the  owners  of  the  property  themselves  residing  at  the 
v.2N.Y.s.no.20~52 
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time  at  Cherry  Valley,  the  latter  were  not  affected  by  what  was  said.  The 
defendant  accordingly  had  no  fact  or  circumstances  upon  which  he  could 
urge  that  he  Imd  been  induced  to  place  the  building  upon  the  rear  part  of  the 
alley  by  any  actual  or  constructive  acquiescence  of  the  owners  of  the  property 
on  the  west  side  of  the  alley.  The  deeds  through  which  the  defendant  ob- 
tained his  title  to  the  property  conceded  the  right  to  equal  enjoyment  of  the 
alley  to  the  ownei-s  of  the  property  on  the  west  side,  and  limited  both  Wilson 
and  the  defendant  to  the  "right,  privilege,  and  liberty  of  free  ingress,  egress, 
and  regress  into,  through,  and  out  of  the  said  alley,  in  common  with  all 
other  persons  entitled  to  pass  through  the  same,  but  subject  to  the  bearing 
and  paying  of  a  just  and  equitable  proportion  of  the  costs  and  charges  of  re- 
pairing and  maintaining  the  said  alley,  and  of  such  taxes,  duties,  and  assess- 
ments, both  ordinary  and  extraordinary,  as  shall  or  may  at  any  time  hereafter 
be  charged,  assessed,  or  imposed  thereon/'  The  conveyances  of  the  property 
bounded  upontbealley  were  made  with  this  reservation  and  qualification;  and 
when  the  building  was  commenced  both  Wilson  and  the  defendant,  Taylor, 
are  chargeable  with  knowledge  of  precisely  this  state  of  the  title.  In  judg- 
ment of  law  it  was  known  to  each  that  no  right  existed  to  build  upon  or  in- 
cumber this  alley,  for  that  was  the  nature  of  the  conveyances  to  them,  and 
all  of  those  preceding  these  conveyances,  from  the  time  when  Stewart,  the 
common  owner,  conveyed  the  first  parcel,  on  the  easterly  side  of  the  alley,  to 
the  Fourteenth  Presbyterian  Church.  To  create  an  estoppel,  all  the  authori- 
ties require  that  the  party  depending  upon  it  must  have  been  misled  or  in- 
duced to  act  as  he  did  by  the  conduct  or  language  of  the  parties,  whom  it  is 
insisted  should  be  estopped.  Here  there  was  no  inducement  whatever,  but 
what  was  done  in  the  way  of  building  upon  the  alley  was  with  the  full  un- 
derstanding of  the  rights  of  the  adjacent  owners  to  its  use  and  enjoyment. 

The  court  in  its  findings  found  as  a  fact  that  the  owners  of  the  land  upon 
the  westerly  side  of  the  alley,  or  some  of  them,  knew  that  this  building  was 
being  erected  upon  the  alley,  and  made  no  objection  to  the  erection  of  the 
same.  But  this  finding,  even  if  it  had  been  fully  supported  by  the  evidence, 
did  not  justify  a  dismissal  of  the  complaint;  for  as  long  as  one  or  more  of  the 
joint  owners  did  not  know  of  the  erection  of  the  building, — and  there  is  no 
evidence  that  either  the  daughter  or  Frederick  Harriott  had  that  knowledge,— 
the  erection  of  the  building  upon  the  rear  part  of  the  alley  was  a  wrong  as  to 
them,  and  a  violation  of  their  legal  rights.  But  even  knowledge  on  the  part 
of  the  life-tenant  and  of  Smith  Harriott,  one  of  the  tenants  in  common  in  re- 
mainder, and  the  omission  to  object  to  the  erection  of  the  building,  conferred 
no  right  on  the  defendant  or  Wilson  to  erect  it,  as  long  as  by  their  own  con- 
veyances they  had  information  of  the  fact  that  this  property  was  appropri- 
ated to  the  use  of  the  adjacent  owners  as  an  alley-way.  If  there  had  been  an 
actual  assent  on  the  part  of  these  owners  to  the  erection  of  the  building,  and 
Wilson  and  the  defendant  had  acted  upon  that  in  putting  it  up,  then  the 
right  to  use  the  part  of  the  alley  covered  by  the  building  as  an  alley- way 
would  have  been  extinguished.  Cartwright  v.  Maplesden,  53  N.  Y.  622. 
But  no  such  assent  was  derived  from  either  one  of  the  owners  of  this  adjacent 
property. 

The  court  at  the  trial  found  as  a  fact,  upon  evidence  tending  to  establish 
its  existence  in  the  case,  that  since  1842  the  property  owned  by  the  plaintiff 
at  the  commencement  of  the  action  had  been  separated  from  the  alley  by  the 
easterly  wall  of  a  house  standing  upon  No.  148,  and  a  high,  close,  board  fence 
extending  from  there  to  the  rear  of  the  alley,  and  that  this  continued  to  be  the 
boundary  on  that  line  of  the  alley  until  1879,  when,  as  the  evidence  tended 
to  show,  the  plaintiff  opened  the  door  or  gate  on  Franklin  street,  after  the 
commencement  of  this  action.  This  proof,  and  the  other  evidence  given,  es- 
tablished no  more  than  the  fact  that  the  owners  of  the  property  conveyed  to 
the  plaintiff  did  not  use  the  alley- way,  and  did  not  contribute  to  its  repairer 
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maintenance,  or  pay  any  of  the  taxes  or  assessments  levied  upon  it.  But  an 
omission  to  use  the  alley,  and  the  inclosure  of  tlie  property  on  the  line  of  it, 
was  not  an  abandonment  or  extinguishment  of  the  easement  secured,  as  this 
was,  by  deed,  to  the  owners  of  this  adjacent  property.  Where  the  right  to 
an  easement  depends  upon  mere  use,  it  will  be  abandoned  by  the  long  discon- 
tinuance of  that  use.  3  Kent,  Ck)mm.  (7th  £d.)  551-554.  But  where  the 
easement  or  right  of  use  is  acquired  by  deed,  this  rule  ^  inapplicable.  Ban- 
non  V.  Angier,  2  Allen,  128.  Such  an  easement  as  is  here  considered  is  an 
interest  in  land.  Arnold  v.  Railroad  Co.,  55  N,  Y,  661.  And  where  it  is 
created  by  grant,  something  more  than  an  omission  to  use  it  is  required  to 
extinguish  the  easement.  Coming  v.  Gould,  16  Wend.  580.  Or  the  party 
entitled  to  the  use  and  enjoyment  of  the  easement  must  appear  to  have  de- 
voted the  property  over  which  the  easement  existed  to  a  different  and  incon- 
sistent object,  as  was  the  case  in  Crain  v.  Fox,  16  Barb.  184.  The  mere 
omission  to  use  an  easement,  the  right  to  which  has  been  acquired  by  user, 
may  be,  and  ordinarily  will  be,  lost  in  this  manner,  where  that  may  be  in- 
ferred to  be  the  intention  of  a  party  entitled  to  the  easement.  Stokoe  v.  Sing- 
ers, 8  El.  &  Bl.  31 ;  Crossley  v.  Lightowler,  L.  B.  3  Eq.  279;  Cook  v.  Mayor, 
L.  K.  6  Eq.  177.  But  where  the  easement  is  created  by  deed,  there  it  can 
only  be  lost  when  no  estoppel  arises  by  an  adverse  user,  extending  through 
sudb  a  period  of  time  as  is  sufficient  to  create  a  prescriptive  right,  and  20 
years*  user  is  necessary  for  that  purpose.  Parker  v.  Foote,  19  Wend.  309. 
And  an  equal  period  of  adverse  use  is  required  to  extinguish  the  easement  de- 
rived from  a  grant.  Jewett  v.  Jetoett,  16  Barb.  150. 157 ;  Smiles  v.  Hastings, 
24  Barb.  44;  White  v.  Crawford,  10  Mass.  183;  Pope  v.  O'Hara,  48  N.  Y. 
447,  452;  Smyles  v.  Hastings,  22  N.  Y.  217,  224;  Wiggins  v.  McQleary,  49 
N.  Y.  346.  348;  Jennison  v.  Walker,  11  Gray,  423.  425;  Owen  v.  Field,  102 
Mass.  90,  114;  Nitzell  v.  Paschall,  3  Rawle,  76,  82. 

The  evidence  of  the  defendant,  as  a  witness  in  the  case,  was  to  the  effect 
that  himself  and  Wilson  took  the  exclusive  possession  of  the  alley  after  the 
conveyance  to  them,  in  November,  1859;  but  that  did  not  extend  through  a 
period  of  20  years,  fotthe  action  was  commenced  against  them  by  the  plaintilf 
in  May,  1879,  about  6  months  before  the  completion  of  the  20  years.  Besides 
that,  no  adverse  use  or  occupancy  of  the  alley  was  either  alleged  in  the  an- 
swer or  found  by  the  court.  What  the  court  did  find  was  the  abandonment 
of  the  use  of  it  already  stated,  which  of  itself,  as  long  as  the  right  had  been 
acquired  by  grant,  did  not  extinguish  that  right.  This  alley  proceeded  south- 
erly, from  the  southerly  line  of  Franklin  street,  83  feet,  leaving  63  feet  of  it 
northerly  of  the  northerly  line  of  the  defendant's  building  entirely  unob- 
structed, except  by  the  gate,  which  was  closed  at  the  street.  The  evidence 
given  by  the  defendant  proves  the  fact  against  himself  that  he  kept  this 
gate  closed,  intending  thereby  to  exclude  other  persons  from  the  use  or  enjoy- 
ment of  the  alley,  not  using  it  under  his  permission  or  authority.  This  fact 
of  the  closing  of  the  alley  was  alleged  in  the  complaint  as  a  ground  of  action 
in  favor  of  the  plaintiff;  and  to  that  extent,  certainly,  he  was  entitled  to  re- 
cover in  the  action,  for  the  defendant  had  no  legal  right,  by  the  closing  of  the 
entrance  to  the  alley,  to  exclude  the  plaintiff  from  its  use  or  enjoyment.  So 
far  as  that  might  be  convenient  to  himself  or  his  property,  he  liad  tiie  legal 
right  to  maintain  this  action  to  have  tlie  gate  opened,  and  thereby  secure  ao» 
cess  to  and  from  that  portion  of  the  alley  which  had  not  been  obstructed  by 
the  building.  As  to  the  20  feet  of  the  southerly  part  of  the  alley  covered  by 
the  building,  it  was  not  alleged  in  the  complaint  that  its  use  was  necessary 
for  the  enjoyment  or  convenience  of  the  plaintiff's  property.  Neither  was  it 
made  to  appear  that  in  passing  to  or  from  any  part  of  his  property  this  part 
of  the  alley- way  was  necessary;  and  as  63  feet  of  the  alley  already  remained 
which  he  was  entitled  to  use,  it  cannot  be  inferred  from  anything  appearing 
in  tlie  case  that  this  was  not  sufticient  for  all  the  conveniences  required  in  the 
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enjoyment  of  his  property.  And  in  this  state  of  the  case  it  is  qnite  evident 
that  a  recovery  of  a  sum  of  money  by  way  of  damages  will  remunerate  him 
for  the  loss  or  injury  sustained  by  ttie  closing  of  the  rear  20  feet  of  the  alley; 
and  as  this  building  is  a  valuable  and  expensive  structure,  although  placed 
upon  the  rear  of  the  alley  by  the  wrong  of  the  defendant  and  Wilson,  it  should 
not  be  adjudged  to  be  removed  as  a  nuisance  or  unlawful  obstruction,  when 
complete  indemnity  can  be  secured  to  the  plaintiff  in  this  manner.  TrtU' 
tees  V.  Thacher,  87  ]^  Y.  311.  There  is  no  allegation  in  the  complaint  and 
no  intimation  in  the  evidence,  that  the  defendant  is  not  entirely  responsible, 
or  tliat  whatever  damages  may  be  recovered  will  not  be  collected  or  paid:  and 
as  to  tins  part  of  the  case,  therefore,  no  reason  exists  for  the  exercise  of  the 
equitable  power  or  authority  of  the  court.  The  complaint,  too,  has  in  part 
been  drawn  upon  this  theory;  for  it  set  forth  the  alleged  fact  that  the  plain- 
tiff, by  tlie  erection  of  the  building,  had  sustained  damages  amounting  to  the 
sum  of  $5,000.  As  to  that  part  of  the  case  it  was  for  a  jury  to  hear  and  de- 
termine it,  unless  a  trial  in  that  form  should  be  waived;  but,  as  to  the  60  feet 
of  the  alley  remaining  open  and  unobstructed  otherwise  than  by  the  gate  lo- 
cated upon  Franklin  street  by  the  defendant,  the  case  was  one  for  equitable 
interference.  And  the  plaintiff  was  not  deprived  of  his  right  to  invoke  that 
interference  by  opening  the  gate  himself,  as  long  as  his  title  to  the  enjoyment 
of  this  part  of  the  alley- way  was  disputed  and  resisted  by  the  defendant,  who 
in  his  «tiestimony  stated  that  he  would  exclude  from  the  use  of  the  alley  all 
persons  not  acting  under  his  authority  or  license.  The  judgment  in  the  case 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plaintiff  t« abide 
the  event. 

Van  Bbu;«t,  P.  J.,  and  Bautlett,  J.,  concur. 


Smith  t?.  Hilton  et  ah 
{Supreme  Court,  General  Temi,  First  Department    November  28, 188S.) 

1.  Executors  and  Administsators— Action  to  Set  Abide  Deed  to— Answer— Sep- 
arate Cause  of  Action. 

In  an  action  by  a  residuary  legatee  against  the  executor,  to  set  aside  conveyances 
by  the  testator  to  him  as  fraudulent,  and  for  an  accounting,  allegations  m  the  an- 
swer, of  one  made  a  co-defendant,  as  a  person  interested,  thiait  the  will  is  void  for 
the  executor's  fraud  in  procuring  it,  are  foreign  to  the  cause  of  action,  and  not  au- 
thorized by  Code  Civil  rroc.  N.  x .  ii  452,  521,  empowering  the  court  to  determine 
the  rights  of  defendants  as  between  themselves. 

2k  Same — Action  to  Test  Validity  op  Devise. 

Neither  are  they  authorized  by  Code  Civil  Proc.  $  1866,  providing  for  an  action  to 
test  the  validity  of  a  devise. 

8.  Same— Probate  and  Contest  of  "Will— Jurisdiction  of  Surrooatb. 

They  are  objectionable,  also,  under  Code  Civil  Proc.  §§  2472,  2626,  2627, 2547-26.53, 
giving  the  surrogate  jurisdiction  to  determine  the  validity  of  a  will,  and  providing 
for  a  further  hearing  before  him,  as  the  means  of  avoiding  the  effect  of  nia  deter- 
mination, while  unreversed. 

4.  Same— Counter-Claim— When  Allowable— Independent  Transaotions. 

Such  allegations  are  not  authorized  by  Code  Civil  Proc.  fi%  500,  501,  allowing  a 
counter-claim  arising  out  of  the  contract  or  transaction  alleged  in  the  complaint, 
or  connected  with  the  subject  of  the  action,  or,  in  an  action  on  contract,  a  counter- 
claim arising  on  another  contract. 

fi.  Same— Motion  to  Strike  Out  Improper  Allegations— Prater  of  Judovent. 

The  allegations,  being  voluminous,  should  be  stricken  out,  on  the  executor's  mo- 
tion, that  being  the  only  remedy  availlible  to  him,  but  the  demand  for  judgment 
should  not  be  stricken  out. 

6.  Same— Relevant  Allegations. 

Allegations  that  the  residuary  devise  to  the  executor  is  void  on  its  face,  and  that 
the  property  included  in  it  descended,  and  became  distributable;  that  other  actions 
are  pending  to  revoke  the  probate,  and  to  have  the  devise  to  the  executor  declared 
void;  and  allegations  raising  an  issue  as  to  whether,  by  the  true  constnictioD  of 
the  will,  a  part  of  the  residue  is  bequeathed  as  alleged  in  the  complaint,  and  ad- 
mitting that  plaintiff  and  another  are  interested,— should  not  be  stricken  out 
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Appeal  from  special  term,  New  York  county;  Morgan  J.  O'Brien,  Jus- 
tice. 

In  this  action  by  Sarah  N.  Smith,  a  legatee  of  Cornelia  M.  Stewart,  de- 
eeaseii,  against  Henry  Hilton,  individually  and  as  executor,  etc.,  to  have  set 
aside,  as  fraudulent,  certain  conveyances  from  Mrs.  Stewart  to  Hilton,  and 
for  an  accounting,  in  which  action  others  are  joined  defendants,  as  persons 
interested,  the  defendant  Hilton  moved  to  strike  out  certain  portions  of  the 
answers  of  his  co-defendants,  and,  among  others,  the  parts  of  the  following 
allegations  of  the  answer  of  Rosalie  and  Virginia  Butler,  inclosed  in  brackets: 
**VI.  These  defendants  admit  that,  by  the  terms  of  the  said  paper  writing 
purporting  to  be  such  original  will,  as  modified  by  the  said  paper  writing 
purporting  to  be  such  codicil,  dated  May  30,  1882,  there  was  (assuming  such 
paper  writing  to  have  been  valid  and  operative)  given  and  devised  to  the 
plaintiff  (in  addition  to  a  legacy  of  two  hundred  and  fifty  thousand  dollars) 
one- fourth  part  of  the  residuary  estate  of  the  said  Cornelia  M.  Stewart  re- 
maining after  the  payment  of  the  legacies  and  annuities  purporting  to  be  pro- 
vided for  in  the  said  paper  writings,  and  of  the  debts,  if  any,  of  the  said  Cor- 
tielia  M.  Stewart;  [but  whether,  by  the  true  construction  and  meaning  of  the 
said  paper  writings,  (assuming  them  to  be  valid  and  operative,)  there  was 
also  given  and  devised  to  the  said  Charles  J.  Clinch  another  fourth  part  of 
the  said  residuary  estate  these  defendants  say  that  they  have  no  knowledge 
nor  information  thereof  suflScient  to  form  a  belief.]  VII.  Upon  infoi^iation 
and  belief,  these  defendants  allege  that  the  said  Henry  Hilton  claims  that, 
under  and  by  virtue  of  the  said  paper  writings,  he  is  entitled,  as  trustee,  to 
the  remaining  half  part  of  the  said  residuary  estate,  to  be  had  and  holden  by 
him,  upon  (so-called)  trusts  purporting  to  be,  or  claimed  by  him  to  be,  by 
such  paper  writings,  in  that  behalf,  declared,  and  that  he  likewise  claims,  in 
respect  of  such  half  part,  to  be  vested  with  the  (so-called)  powers  purporting 
to  be,  or  claimed  by  him  to  be,  conferred  upon  him  by  such  paper  writings 
in  that  behalf.  [But  these  defendants,  upon  information  and  belief,  and  as 
they  are  advised,  allege  that,  if  it  be  assumed  that  the  said  paper  writings 
were  duly  made,  executed,  and  published  by  the  said  Cornelia  M.  Stewart 
as  testamentary  instruments,  with  adequate  testamentary  capacity,  and  if  it 
be  assumed  that  they  are  not  invalid,  on  the  ground  of  fraud  or  undue  in- 
fluence, still,  all  those  parts  of  the  said  paper  writings  which  purport,  or  are 
claimed  by  the  said  Henry  Hilton,  to  devise  or  bequeath  to  him,  in  trust,  such 
half  part  of  said  residuary  estate,  or  to  create  or  vest  in  him  any  trust  or  trusts 
estate  in  respect  of  the  same,  or  any  part  thereof,  are,  upon  the  face  thereof, 
illegal,  invalid,  ineffectual,  and  void,  and  that  all  those  portions  of  said  pa- 
per writings  which  purport,  or  are  claimed  by  the  said  Henry  Hilton,  to  vest 
in  him  any  power  or  authority  whatsoever  in  respect  of  such  half  part  of 
such  residuary  estate,  are  likewise,  upon  the  face  thereof,  illegal,  invalid,  in- 
effectual, and  void.]  [And,  upon  information  and  belief,  and  as  they  are  ad- 
vised, these  defendants  allege  that,  by  reason  of  the  premises,  such  half  part 
of  the  said  residuary  estate,  so  claimed  by  the  said  Henry  Hilton,  as  afore-* 
said,  (even  if  the  said  paper  writings  should  be  upheld  as  valid  testamentary 
instruments,)  descended  and  became  distributable  to,  and  is  now  vested  in, 
the  heirs  at  law  and  next  of  kin  of  the  said  Cornelia  M.  Stewart,  as  in  the 
case  of  intestacy,  and  is  wholly  free  and  clear  from  any  operation,  force,  or 
effect  of  said  aUeged  trust  or  trust-estate,  or  of  said  alleged  powers,  or  any  of 
ihem,and  that  said  heirs  at  law  are,  so  far  as  regards  any  real  estate  involved 
in  this  action,  constituting  any  portion  of  such  half  part  of  the  said  residu- 
ary estate,  entitled  to  the  same,  and  the  present  possession  thereof,  and  the 
rents  and  profits  of  the  same,  from  the  time  of  the  said  Cornelia  M.  Stewart's 
death,  and  that  said  next  of  kin  are,  so  far  as  regards  any  personal  property 
involved  in  this  action,  constituting  any  portion  of  such  half  part  of  said  re- 
liiduaiy  estate,  entitled  to  distribution  of  the  same,  in  the  due  courae  of  the 
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administration  and  distribation  of  the  saidCoraelia  M.  Stewart's  personal  es- 
tate.] [Moreover,  these  defendants,  upon  their  information  and  belief,  and 
as  they  are  advised,  allege  that  such  claims  as  aforesaid  on  the  part  of  the 
said  Hilton,  as  well  as  the  claims  of  any  of  the  others  of  the  parties  to  this 
action,  based  upon  such  paper  writings  purporting  to  be  such  will  and  codi- 
cils, or  any  or  either  of  them,  or  any  part  thereof,  aro  also  subject,  in  the  first 
place,  so  far  as  concerns  the  personal  property  involved  in  this  action,  to  the 
final  determination  of  the  questions  presented  for  adjudication  in  the  matter 
of  the  petition  of  this  defendant,  Rosalie  Butler,  hereinafter  more  particu- 
larly referred  to,  presented  by  her  to  the  said  surrogate's  court,  praying,  among 
other  things,  that  the  said  probate  might  be  revoked;  and  the  said  Hilton's 
claims  are  subject,  in  the  second  place,  so  far  as  concerns  the  real  property 
involved  in  this  action,  constituting  any  portion  of  such  half  of  said  residu- 
ary estate  so  as  aforesaid  claimed  by  him,  to  the  final  determination  of  ques- 
tions as  to  said  Hilton's  fraud  and  undue  influence  respecting  said  alleged 
testamentary  instruments  of  the  said  Cornelia  M.  Stewart,  presented  for  ad- 
judication in  the  action  of  the  defendant,  Prescott  Hall  Butler,  in  this  court, 
and  now  pending  herein,  against  the  said  Hilton  and  others,  hereinafter  also 
more  particularly  referred  to,  and  that  there  can  properly  be  no  adjudication 
in  this  action  of  the  questions  involved  in  said  proceeding  in  the  surrogate's 
court,  or  of  said  questions  involved  in  said  action  brought  by  said  Prescott 
Hall  I^^itler.]"  "IX.  [These  defendants,  on  their  information  and  belief,  ad- 
mit that  the  plaintiff  and  the  defendant  Charles  J.  Clinch  have  respectively 
an  interest  in  the  subject-matter  of  the  action,  as  heirs  at  law  and  next  of 
kin  of  the  said  Cornelia  M.  Stewart.]"  The  motion  was  denied,  and  Hilton 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Leslie  W.  Rvsi/ell  and  Elihu  Root,  for  appellant.  Joeeph  H.  Clioate,  Treads 
well  Cleveland^  William  Q.  Choate,  and  H»  W,  Divine^  for  respondents. 

Daniels,  J.  The  plaintiff  is  a  legatee  under  the  will  of  Cornelia  M.  Stew- 
art, deceased.  This  legacy  was  given  by  the  third  paragraph  of  the  will, 
amounting  to  the  sum  of  )$250,000.  By  a  third  codicil  to  the  will,  the  testatrix 
also  gave,  devised,  and  bequeathed  to  her  an  equal  half  part  of  the  share  of 
her  property  and  estate  previously  devised  and  bequeathed  to  her  nephew^ 
Charles  J.  Clinch.  Under  this  paragraph  of  the  codicil,  she  became  entitled 
to  an  equal  undivided  one-quarter  of  the  residuary  estate  of  the  testatrix. 
This  action  has  been  brought  by  her  to  maintain  and  enforce  the  provisiona 
of  the  will  and  codicils  made  in  tier  favor.  And  in  support  of  it  she  has  al> 
leged  that  the  defendant  Henry  Hilton,  by  means  of  undue  influence  and 
fraudulent  representations  upon  his  part,  induced  the  testatrix  to  transfer  and 
convey  to  him  the  principal  portion  of  the  residuary  estate,  thereby  diminish- 
ing the  quantity  which  she  would  otherwise  have  received  under  this  devise 
and  bequest.  And  by  way  of  relief  in  this  action  she  has  demanded  that  the 
transfer  and  conveyances  shall  be  set  aside,  and  the  defendant  Henry  Hilton 
required  to  account  for  her  share  in  this  property,  the  same  as  though  the 
transfer  and  conveyances  had  not  been  made.  The  answers  included  in  the 
motion  to  strike  out  portions  of  them  were  served  by  other  relatives  of  the 
testatrix,  who  were  made  parties  to  the  action,  as  persons  interested  and  to  be 
affected  by  its  disposition,  ^y  their  answers  they  have  set  forth  and  alleged 
that  the  will,  and  the  codicils  following  it,  were  obtained  from  the  testatrix 
by  the  defendant  Henry  Hilton  through  the  use  on  his  part  of  undue  influence 
over  her,  and  by  fraudulent  representations  made  to  her;  and  on  that  ao* 
count  both  the  will  and  the  codicils  are  objected  to  as  being  invalid  and  void 
against  these  defendants.  The  answers  containing  these  allegations  have 
been  served  upon  the  aitorney  for  the  defendant  Heniy  Hilton;  and  it  was  in 
his  behalf  that  the  motion  was  made  to  strike  out  these  allegations,  together 
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with  argumentative  portions  of  the  answers,  added  for  the  purpose  of  sus- 
taining them.  The  motion  is  resisted  under  the  authority  of  sections  452 
and  521  of  the  Code  of  Civil  Procedure.  By  these  sections,  the  court  lias  been 
empowered,  not  only  to  make  a  complete  determination  of  the  action  between 
the  plaintifT  and  the  defendants,  but,  in  addition  to  that,  also  to  determine  the 
ultimate  rights  of  two  or  more  defendants  as  between  themselves.  But  nei- 
ther these  sections  of  the  Code,  nor  any  others,  have  been  so  far  extended  as 
to  permit  the  defendants,  by  their  answers,  to  add  to  the  case  a  further  dis- 
connected and  independent  cause  of  action  from  that  stated  and  set  forth  in 
the  complaint.  They  were  intended  to  foUow  and  preserve  the  powers  exer- 
cised by  courts  of  equity  in  actions  brought  for  their  determination,  as  that 
was  permitted  and  sanctioned  by  the  law  and  practice  previously  existing: 
and  by  that  practice,  as  well  as  by  the  language  of  these  sections,  the  rights 
of  the  defendants  to  be  determined  between  themselves  must  necessarily  be 
those  arising  out  of,  or  connected  with,  or  resulting  from,  the  cause  of  action 
set  forth  and  maintained  by  and  in  favor  of  the  plaintiff.  It  is  a  jurisdiction 
resulting  from  the  disposition  of  the  case  made  by  the  plaintiff,  creating  or 
producing  rights  or  obligations  in  favor  of  one  or  more  defendants  against 
another  or  others.  And  their  object  is  to  secure  a  full  and  final  adjustment 
of  such  rights  and  obligations,  by  way  of  completely  determining  the  entire 
controversy  arising  out  of  the  plaintiff's  action.  This  was  the  view  followed 
by  the  chancellor  in  Jones  v.  Grant,  10  Paige,  348.  And  it  was  applied  and 
enforced  in  Kay  v.  WhittakeTf  44  N.  Y.  565.  And  so  it  was,  also,  in  Lajir 
sing  V.  ffadsall,  26  Hun,  619;  Tnist  Co.  v.  Railroad  Co.,  18  Abb.  N.  C.  368; 
and  Derham  v.  Lee,  87  N.  Y.  599,  604.  The  facts  set  forth  in  the  portions 
of  the  answers  to  which  the  motion  was  directed,  in  no  manner  were  con- 
nected with,  or  grew  out  of,  or  resulted  from,  the  case  stated  by  the  plaintiff 
in  her  complaint.  But  they  were  alleged  and  stated,  to  set  forth  an  ^entirely 
new  cause  of  action,  subverting  that  alleged  and  relied  upon  by  the  plaintiff, 
and  intended  and  designed  to  set  aside  the  will  and  all  the  codicils,  on  which 
she  depended  to  support  her  right  to  maintain  her  suit.  If  the  defendants 
were  entitled  to  the  relief,  in  this  respect,  demanded  in  their  favor,  the  facts 
upon  which  it  depended  would  constitute  a  new  and  distinct  right  of  action, 
forming  the  basis  of  another  and  independent  suit  in  their  favor,  and  not  a 
defense  to  the  plaintiff's  action. 

Section  1866  of  the  Code  of  Civil  Procedure  has  provided,  in  certain  specified 
cases,  for  the  maintenance  of  an  action  to  test  the  validity  of  a  testament- 
ary disposition  of  real  property  within  this  state,  or  of  an  interest  therein. 
This,  it  has  declared,  may  be  done  in  like  manner  as  an  action  to  determine 
the  validity  of  a  deed  made  for  the  conveyance  of  land.  But  this  section  has 
been  considered  not  to  include  cases  of  this  description,  (Ariderson  v.  Apple-- 
ton,  48  Hun,  534;)  and  it  has  not  allowed  or  provided  for  a  defense  by  way 
of  answer,  to  include  this  subject;  but  the  right,  when  that  shall  exist,  is  to 
be  asserted  and  prosecuted  only  by  means  of  an  action.  And  while,  by  sec- 
tions 500,  501,  and  502,  causes  of  action  may  be  brought  into  the  litigation 
by  way  of  answer,  as  counter-claims,  the  provisions  made  for  this  purpose 
are  not  so  broad  as  to  include  a  cause  of  action  within  this  section,  or  of  this 
description;  for  the  causes  of  action  which  may  be  brought  into  the  litigation 
by  way  of  counter-claim  are  restricted  to  such  as  arise  out  of  the  contract 
or  transaction  set  forth  in  the  complaint,  or  are  connected  with  the  subject 
of  the  action,  or  a  claim  upon  a  contract,  alleged  by  way  of  coufiter-claim, 
when  the  action  itself  is  on  contract.  This  defense  falls  within  neither  of 
these  provisions.  It  certainly  is  not  a  cause  of  action  on  a  contract,  neither 
is  it  a  cause  of  action  arising  out  of  the  transactions  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  demand,  nor  connected  with  the  subject  of 
tliat  action;  but,  on  the  contiary,  as  the  allegations  are  contained  in  the  an- 
swers, it  is  proposed,  under  them,  to  subvert  the  action  of  the  plaintiff  en- 
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tirely,  and  to  secure  relief  upon  a  distinct  and  entirely  independent  state  of 
facts.  Thej  are,  accordingly,  irrelevant  to  the  case,  as  it  has  been  brought 
before  the  court.  The  Code  also,  as  did  the  enactments  of  the  preceding  law, 
has  vested  in  the  surrogate  of  the  county  the  jurisdiction  to  take  proof  of  the 
execution,  and  determine  the  validity  of  wills,  fCode  Civil  Proc.  §  2472;)  and 
his  determination  establishing  the  validity  of  a  last  will  has,  by  sections  2626, 
2627,  been  made  conclusive,  as  long  as  it  shall  remain  unreversed,  of  the  va- 
lidity of  the  will,  so  far  as  it  may  affect  personal  property,  and  presumptive 
evidence  so  far  as  it  may  affect  real  estate.  And  the  only  manner  in  which 
this  effect  can  be  avoided,  where  the  decree  shall  remain  unreversed,  is  to 
secure  a  further  hearing  before  the  surrogate,  under  the  authoritv  of  article 
2.  tit.  3.  c.  18,  (§§  2647-2653,)  Code  Civil  Proc.  Where  that  shall  not  be 
done,  then  the  etfect  given  to  the  proof  and  establishment  of  the  will  by  the 
surrogate  will  be  left  in  full  force.  This  jurisdiction  of  the  surrogate,'  like 
that  vested  in  the  ecclesiastical  court  of  £ngland  over  the  personal  estate,  and 
of  the  courts  of  common  law  over  the  real  estate,  of  the  testator,  has  been 
considered,  and  held  to  be  exclusive,  furnishing  and  supplying  the  only  mode 
in  which  the  validity  of  a  last  will  can  be  tried  and  determined,  subject  to 
whatever  exception  has  now  been  supplied  by  section  1866  of  the  Code  of 
Civil  Procedure.  In  the  exercise  of  tlie  authority  conferred  upon  the  surro- 
gate by  the  statutes  of  this  state,  it  has  been  madehis  province  to  try  the  ob- 
jections to  this  will  and  these  codicils,  set  forth  in  this  manner  by  the  answers 
of  these  defendants.  And  the  objections  are  there  being  tried,  as  the  fact  has 
been  made  to  appear,  througli  the  exercise  by  the  surrogate  of  the  power  of 
rehearing  vested  in  him  by  sections  of  tlie  Code  to  which  reference  has  al- 
ready been  made.  Ample  authority,  also,  has  been  secured  for  the  continu- 
ance of  the  litigation  in  this  manner  to  a  final  conclusion  in  the  court  of  last 
resort.  And  if  the  facts  of  the  will  and  codicils  being  obtained  by  undue  in- 
fluence, and  by  fraudulent  representations,  are  to  be  litigated,  and  the  instru- 
ments assailed  as  invalid,  on  this  account,  it  must,  in  the  first  instance,  be 
done  in  the  surrogate's  court.  This  subject  was  examined  and  considered  in 
Clark  V.  FiaTier,  1  Paige,  171,  where,  as  the  result  of  the  authorities,  the 
chancellor  declared  that,  '^surrogates  having  exclusive  jurisdiction  in  relation 
to  tlie  proof  of  wills  of  personal  property,  they  must  of  necessity  determine 
all  questions  of  fraud,  imposition,  and  undue  influence  in  procuring  such 
wills."  Id.  176.  And  the  law  was  so  considered  to  be  settled,  upon  a  very 
thorough  reference  to  the  authorities,  in  Gaines  v.  Chew^  2  How.  619.  And 
the  principle  also  has  the  sanction  of  Kerriak  v.  Branshy,  7  Brown,  Pari.  Cas. 
437,  and  Alleri  v.  M^Pheison,  I  H.  L.  Cas.  191.  And  its  correctness  was 
not  gainsaid  by  anything  which  was  held  in  Boyse  v.  Rosshorough^  6  H.  L. 
Cas.  2;  for  there  the  action  was  maintained  inequity,  only  because  of  legal 
obstacles  standing  in  the  way  of  the  suit,  which  would  have  been  a  defense 
to  an  action  at  law,  but  which  a  court  of  equity  was  entitled  to  control,  as  it 
did,  to  secure  an  immediate  determination  of  the  controverted  rights  of  the 
parties.  The  allegations  contained  in  the  answers  which  have  been  made  the 
subject  of  objection  are  not  entitled  to  be  so  included,  because  of  their  viola- 
tion, also,  of  this  well-settled  legal  principle.  They  have  set  forth  subject- 
matters  not  capable  of  being  tried  as  any  part  of  the  issues  between  these 
parties.  These  allegations  are  voluminous  and  extended,  and,  if  they  are  re- 
tained in  (he  answers,  will  necessarily  impose  upon  the  defendant,  who  has 
moved  to  strike  them  out,  the  obligation,  at  least,  of  being  ready  to  meet 
them,  either  by  contesting  the  facts,  or  upon  the  presentation  of  the  law  at 
the  trial;  and  that  he  should  not  be  obliged  to  do.  If  they  formed  any  color- 
able ground  upon  which  relief  could  be  secured  by  these  defendants  against 
the  defendant  Henry  Hilton,  then,  of  course,  they  should  be  retained  in  the 
pleading.  Walter  v.  Fowler,  85  N.  Y.  621;  Hagerty  v.  Andrttois,  94  N.  Y. 
195.    But  they  do  not;  for,  upon  each  of  the  objections  which  have  been  con- 
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sidered,  they  manifestly  have  no  place,  legally,  in  the  answers  presented  by 
these  defendants.  And  when  that  is  the  case,  and  they  are  extended  and 
volnminoas,  as  they  ai^e  in  these  answers,  presenting  subjects  for  trial  which 
cannot  be  considered  as  a  part  of  this  litigation,  they  should  be  stricken  out, 
as  irrelevant  and  redundant  That  is  the  only  remedy  afforded,  for  the  an- 
swers of  these  defendants  cannot  be  made  the  subject  of  demuiTers  by  the 
defendant  Henry  Hilton.  This  din^ion  will  in  no  manner  contravene  what 
was  decided  in  Toum  of  Essex  v.  Railroad  Co.,  8  Hun,  361;  for  it  was  there 
held  that  the  court  could  reasonably  strike  out  any  matter  which  was  plainly, 
and  on  the  first  glance,  impertinent;  and  these  allegations  are  of  this  descrip* 
tiun.  This  disposition  is  also  sanctioned  by  the  case  of  jHolony  v.  Dows,  15 
How.  Pr.  261,  in  which  the  court,  for  like  reasons,  struck  out  portions  of  the 
pleading  which,  in  that  instsmce,  was  under  its  consideration.  When  other 
facts  have  been  alleged  which  may  be  relevant  to  the  case  or  defenses  upon 
other  grounds,  they,  of  course,  should  be  retained  in  the  answers.  This  seems 
to  be  the  case  as  to  the  concluding  part  of  subdivision  6  of  the  answer  of 
Kosalie  and  Virginia  Butler,  and  of  so  much  of  subdivision  7  as  is  pro- 
posed to  be  stricken  out;  and  also  of  paragraph  9  of  the  answer,  contain- 
ing an  admission  of  a  matter  of  fact.  The  same  portions  of  the  other  an- 
swers should  also  be  allowed  to  stand;  but  all  the  allegations  of  fraud  and  un- 
due influence  in  obtaining  the  will  and  the  codicils,  stating  facts  of  this  de- 
scription by  way  of  defense  to  the  plaintiff's  action,  should  be  stricken  from 
the  answers.  This,  however,  will  not  include  the  demands  for  judgment; 
for  the  parties,  whether  plaintiff  or  defendant,  are  at  liberty  to  demand  what 
they  may  please,  to  insert  in  their  pleadings,  having  any  pertinence  whatever 
to  the  litigation  before  the  court.  And  the  costs  of  the  appeal,  as  the  appli- 
cation was  too  broadly  made,  should,  with  the  disbursements,  abide  the  event 
of  the  litigation.  The  order  to  be  entered  will  only  be  settled  upou  notice 
being  first  given  to  these  other  defendants. 

Van  Brunt,  P.  J.,  concurs. 


HoTCHEiss  et  al.  v.  Hotchkiss,  (two  cases.) 
(Supreme  C&wi%  General  Term,  First  Department.    November  28, 1888.) 

1.  Injunction— Obdbb—Rsoital  of  Grounds. 

An  order  granting  an  injunction,  and  stating,  in  the  language  of  Code  Civil  Proc. 
N.  T.  §  608,  that  it  appears  from  the  complaint  that  the  plaintiffs  demand  and  are 
entitled  to  a  judgment  restraining  the  commission  or  continuance  of  an  act,  the 
commission  or  continuance  of  which,  during  the  pendency  of  the  action,  would  pro- 
duce injury  to  the  plaintiffs,  does  not  recite  the  grounds  for  the  order,  as  required 
by  section  610. 

2.  Executors  and  Administrators— Action  for  Account— Injunction. 

An  injunction  restraining  alleged  creditors  from  requiring  executors  to  account 
before  the  surrogate  will  not  be  granted,  where  the  complaint  does  not  show  any 
action  of  the  surrogate  detrimental  to  the  executors,  nor  that  he  has  unjustly  re- 
fused to  hear  objections  to  the  claims  presented. 

Appeal  from  special  term,  New  York  county. 

Two  actions  by  Maria  H.  Hotchkiss,  administratrix,  and  William  C.  Gulli- 
ver, administrator  of  Benjamin  B.  Hotchkiss,  deceased, — the  first  being  against 
Charles  A.  Hotchkiss,  and  the  second  against  Anna  M  Hotchkiss, — seeking 
to  i^estrain  defendants  from  requiring  plaintiffs  to  account.  Plaintiffs  appeal 
from  an  order  refusing  to  continue  an  injunction  and  vacating  a  preliminary 
stay. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Macomber,  JJ, 

G,  3,  Alexatyder,  for  appellants.     F,  C.  Meid,  for  respondents. 

Macomber,  J.  These  cases  may  be  considered  together.  No  ground  for 
granting  the  order  is  stated,  except  in  the  language  of  the  Code,  g  608,  to  the 


Digitized  by  VjOOQIC 


826  SEW  YORK  8C7PPLBMBNT.  [Sap.Gt. 

effect  that  it  appears  by  the  complaint  that  the  plaintiffs  demand  and  are  ra- 
ti tied  to  judgment  against  the  defendant  restraining  the  commission  or  con- 
tinuance of  an  act,  the  commission  or  continuance  of  which,  during  the  pend- 
ency of  the  action,  would  produce  injury  to  the  plaintiffs.  This  is  not  a  com- 
pliance with  section  610  of  the  Code  of  Civil  Procedure,  which  requires  tliat 
the  grounds  for  the  order  be  recited.  Irrespective  of  this  consideration,  how- 
ever, it  appears  from  the  nature  and  the  substance  of  the  actions  that  the 
plaintiffs  have  not  suffered  and  are  not  in  such  imminent  danger  of  suffering 
any  damage  as  would  entitle  them  to  come  into  this  court,  eitlier  for  restitu- 
tion of  any  rights  of  which  they  have  been  deprived,  or  tor  the  prevention  of 
any  wrong  which  is  threatened  to  be  done  to  them. 

The  purpose  of  these  actions  is  to  obtain  perpetual  injunctions  restraining 
the  defendants  from  requiring  the  plaintiffs  to  account  before  the  surrogate  of 
the  county  of  New  York.  After  the  expiration  of  18  months  and  upwards 
from  the  time  letters  of  administration  were  issued  to  them,  the  plaintiffs 
were  cited  to  appear  before  the  surrogate  and  render  their  accounts.  The  de- 
fendants allege,  respectively,  in  their  petitions  before  the  surrogate*  that  they 
are  creditors  of  the  estate  of  B.  B.  Hotchkiss,  deceased,  (one  of  them,  Anna 
M.  Hotchkiss,  in  the  sum  of  ^,000,  and  the  other  in  the  sum  of  $1,199.47,  for 
various  expenses  incurred,  besides  a  claim  for  four  shares  of  Dry-Dock.  East 
Broadway  &  Battery  Railroad  Company's  stock  of  New  York  City,  together 
with  a  $400  certificate  of  the  indebtedness  of  the  same  road.)  These  petitions 
were  filed  and  served  on  the  14th  day  of  November,  1887*  In  their  complaint 
the  plaintiffs  allege  that  after  the  expiration  of  the  six  months  since  the  grant- 
ing of  the  letters  to  them  they  inserted  a  notice  once  in  six  weeks,  for  six 
months,  in  the  proper  newspapers,  and  that  such  publication  provided  by  law 
terminated  on  the  18th  day  of  July,  1887.  It  is  further  alleged  that  on  the 
22d  day  of  May,  1886,  one  Phineas  T.  Barnum  presented  the  identical  prom- 
issory note  in  question  to  these  executors,  wliicli  was  promptly  rejected  by 
the  plaintiffs,  and  the  same  was  afterwards  transferred  to  the  defendant  Anna 
M.  Hotchkiss.  In  regard  to  the  claim  of  the  defendant  Charles  A.  Hotchkiss 
it  was  alleged  that  the  plaintiffs  have  endeavored  to  repay  him  for  the  funeral 
expenses  of  their  Intestate  disbursed  by  liim,  but  he  has  refused  to  receive  tlie 
same.  As  to  the  residue  of  the  claim  of  the  defendant  Charles  A.  Hotchkiss, 
the  plaintiffs  set  up  an  agreement  wherel)y  a  compromise  was  to  be  effected 
thereon  through  an  application  to  the  surrogate,  upon  the  consent  of  all  par- 
ties, whicii  application  the  surrogate  granted  on  the  28th  day  of  November, 
1887.  The  plaintiffs  deny  wholly  the  claim  of  the  defendant  Charles  A. 
Hotchkiss,  and  seek  to  avoid  liability  upon  the  claim  of  Anna  M.  Hotchkiss, 
as  at>ove  stated.  The  only  ground  of  objection  that  there  appears  to  be  to  the 
claim  of  Anna  M.  Hotchkiss  is  that  the  note  is  barred  by  the  short  statute  of 
limitations,  by  reason  of  the  failure  of  that  defendant  to  bring  an  action 
thereon  after  the  rejection  of  the  same  by  the  anministrators,  while  it  was  yet 
in  the  hands  of  Phineas  T.  Barnum.  A  most  noticeable  defect  in  the  plain- 
tiffs* papers  is  the  omission  to  allege  any  action  or  want  of  action  on  the  part 
of  the  surrrogate  to  the  detriment  of  the  plaintiffs.  It  is  not  shown  that  he 
has  unjustly  or  erroneously  refused  to  hear  objections  made  by  the  plaintiffs 
to  the  claims  presented  by  the  petitioners  in  that  court,  or  that  he  has  refused 
to  hold  that  the  petitioners  are  not  creditors.  The  proposition  that  the  surro- 
gate should  pass  upon  a  disputed  claim  is  not  contended  for  by  either  of  the 
parties.  Nowhere  is  there  any  allegation  showing  that  the  surrogate  has  not 
or  will  not  proceed  upon  the  petitions  before  him  according  to  law  and  to  the 
facts  presented  before  him.  If  it  shall  turn  out  that  the  surrogate  has  no 
power  under  the  statute  to  pass  upon  the  validity  of  either  of  these  claimst  he 
will  undoubtedly  in  due  time  say  so,  and  refuse  to  proceed.  If  he  shall  omit 
or  in  any  respect  fail  to  determine  the  legal  rights  of  the  plaintiffs  in  the  man- 
ner within  the  Jurisdiction  accorded  to  him  by  law.  the. application  of  the 
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plaintiffs  wonld  be  timely,  but  until  then  the  plaintiffs  do  not  seem  to  be  in  a 
position  to  ask  the  interference  of  tliis  court.  The  order  appealed  from  should 
be  affirmed,  with  $10  costs  as  of  one  action,  and  disbursements  in  both. 

Van  B&unt,  P.  J.^  concurs.    Babtlbtt,  J.,  concurs  in  the  result. 


SAYLBS  t>.  JOURDAN. 

(Supreme  Court,  Oeneral  Term,  First  Department.    November  28, 1888.) 

Rbcbitebs— Personal  Liabiliti— Acts  without  Authoritt  of  Court. 

A  receiver  of  a  railway  company  who,  without  any  order  of  court,  employs  a  per- 
son to  manage  a  hotel  owned  by  the  company,  and  afterwards  leases  it  to  the  man- 
ager, wiUiout  any  notice  to  a  person  who  is  furnishing  the  hotel  with  supplies,  Is 
individually  liable  therefor. 

Appeal  from  circuit  court.  New  York  county;  Lawrence,  Justice. 

Action  by  Solomon  Sayles  against  James  Jourdan  for  meats  sold  and  de* 
livered.  Defendant  is  receiver  of  the  Brooklyn,  Flatbuah  &  Coney  Island 
Hallway  Company,  but  the  action  was  brought  against  him  individually. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

B.  F.  Tracy f  for  appellant.    Elihu  Root,  for  respondent. 

Van  Brunt,  P.  J.  Unless  the  verdict  in  this  case  can  be  sustained  upon 
the  uncontradicted  facts,  there  must  be  a  new  trial.  The  evidence  in  thia 
ease  did  not  Justify  the  submission  of  the  case  upon  the  theory  that  there  was 
some  sort  of  a  partnership  between  Dodge,  the  manager  of  the  hotel,  and  the 
defendant,  and  it  seems  to  have  been  error  to  submit  any  such  question  to  the 
Jury.  The  conceded  facts  of  the  case  show,  however,  that  the  defendant  was 
the  receiver  of  the  Brooklyn,  Flatbush  &  Coney  Island  Bail  way  Company, 
and  the  Hotel  Brigh^n  was  owned  by  such  railway  company,  and  the  de- 
fendant was  in  possession  of  the  same.  The  defendant  assumed  to  run  this 
hotel,  and  employed  one  Dodge  as  his  manager,  of  which  the  plaintiff  was 
aware,  and  during  that  time  the  plaintiff  supplied  some  merchandise  to  the 
hotel.  Very  shortly  thereafter  the  defendant,  as  receiver,  executed  a  lease  to 
Dodge  of  the  hotel,  and  it  is  claimed  that  subsequently  to  this  time  the  busi- 
ness was  run  by  Dodge.  The  business  was  run,  however,  to  all  outward  ap- 
pearances by  Dodge,  as  before,  except  that  upon  the  time-tables  of  the  rail- 
way company  he  was  referred  to  as  the  lessee  of  the  hotel.  The  plaintiff  had 
no  notice  of  this  change  in  the  relation  of  Dodge  to  the  management  of  the 
hotel,  and  he  continued  to  supply  meats  to  the  hotel,  and  for  the  balance  re- 
maining unpaid  thereon  this  action  is  brought. 

The  defendant  claims  tliat,  whatever  his  liability  as  receiver  may  be,  he  is 
not  liable  individually,  and  in  support  of  this  proposition  reference  is  made 
to  those  cases  where  a  receiver  operating  a  railroad  under  the  orders  an<]  di- 
rections of  the  court  has  been  held  not  to  be  individually  liable  for  accidents 
arising  from  the  negligence  of  his  employes.  These  cases  are,  however,  no 
authority  upon  the  question  at  bar.  There  is  no  evidence  that  the  defendant 
was  running  this  hotel  as  receiver  by  direction  of  the  court.  Upon  the  con- 
trary, it  seems  to  have  been  an  enterprise  carried  on  solely  upon  his  own 
judgment  as  to  its  advisability,  and  whether  or  not  such  action  would  be 
sanctioned  bythecourt  who  appointed  him  was  a  matter  for  subsequent  deter- 
mination. The  receiver  in  reference  to  this  enterprise  stood  upon  the  same 
footing  as  any  other  trustee  primarily  liable  individually,  and  if  the  court 
chose  to  ratify  his  action  upon  the  passing  of  his  accounts  it  could  do  so,  or  it 
could  refuse,  and  then  the  adventure  became  wholly  individual.  An  executor 
or  administrator  is  primarily  individually  liable  for  contracts  made  in  adminis- 
tration.   Mygatt  v.  Wilciw,  45  N.  Y.  806.    So  the  receiver  here,  acting  upon 
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his  own  responsibility,  was  individually  liable  for  the  debts  created  while  ran- 
ning  the  hotel  under  the  management  of  Dodge.  But  it  may  be  urged  that 
Dodge  ceased  to  act  as  manager  in  May,  and  subsequent  to  this  time  became 
the  lessee  and  proprietor,  and  the  defendant,  under  this  view  of  the  case, 
would  only  be  liable  for  goods  delivered  prior  to  this  time.  Undoubtedly 
this  would  be  true  had  the  plaintiff  any  notice  of  this  change  in  the  relation 
of  Mr.  Dodge  to  this  enterprise,  but  by  a  secret  arrangement  between  the  de- 
fendant and  Dodge  the  defendant  could  not  terminate  his  liability  for  supplies 
furnished  by  parties  having  no  notice  of  such  change,  and  who  had  oom- 
menced  their  dealings,  knowing  that  the  defendant  was  the  proprietor,  and 
responsible  therefor.  I  said  secret  arrangement  because  as  far  as  the  plain- 
tiff was  concerned  he  had  no  notice  of  any  change  having  taken  place,  and 
there  was  nothing  to  put  him  upon  his  guard,  as  Dodge  was  manager  before 
the  lease,  and  he  apparently  occupied  the  same  position  afterwards.  There 
may  be  some  question  whether,  under  the  circumstances  developed  in  this 
case,  a  receiver  could  be  held  responsible  in  his  representative  capacity. 
There  was  no  evidence  that  he  was  carrying  out  any  direction  of  the  court  in 
the  running  of  this  hotel.  It  does  not  appear  that  he  had  any  authority  as 
receiver  to  do  so,  and  if  he  had  no  such  authority  he  was  not  the  agent  of  the 
court  in  this  enterprise,  and  could  not  commit  the  property  intrusted  to  his 
care  to  the  hazards  thereof.  He  would  be  individually  liable  for  his  contracts, 
but  tlie  property  of  which  he  was  custodian  would  not  be  pledged  for  their 
payment.  Persons  dealing  with  agents  must  scrutinize  their  authority  if 
they  wish  to  bind  the  principal.  80  in  the  case  of  receivers,  if  the  party 
dealing  with  a  receiver,  and  wishing  to  bind  the  funds  in  the  receiver's 
bands,  must  see  to  it  that  the  court  has  authorized  the  incurring  of  the  lia- 
bility. Applying  these  principles  to  the  case  at  bar  it  would  seem  that  upon 
the  conceded  facts  the  defendant  is  liable  in  this  action,  and  the  judgment 
should  therefore  be  attlrmed,  with  costs. 

Damuexs,  J.,  concurs. 


YouNa  V.  Hebberd. 
{Supreme  Courty  General  Term,  First  DepaatmenL    November  83, 1888.) 

1.  Trial— Verdict— Sufficiency  of  Evidbncb. 

In  an  action  for  plaintiff's  interest  in  a  piano  and  diamond  ring,  plaintiff's  Ims- 
band  testified  that  defendant  had  redeemed  the  ring  from  pawn,  and  used  it,  with 
plaintiff's  consent,  and  that  the  sum  paid  by  defendant  had  afterwards  entered 
into  an  oral  agreement  for  the  purchase  of  land  by  plaintiff ,  a  conveyance  of  which 
had  been  demanded  of  defendant,  and  that  he  failed  to  execute  it ;  that  a  like  aeree 
ment  was  made  bv  defendant  to  purchase  the  piano,  and  convey  to  the  plamtiil 
other  property,  taking  a  mortgage  as  security  for  balance  due,  which  mortgage 
had  been  tendered  and  refused,  and  that  defendant  refused  to  execute  that  deecL 
Defendant  positively  denied  all  of  these  allegations,  but  plaintifTs  husband  was 
supported  by  one  witness  as  to  the  fact  of  tender.  Meld,  that  a  verdict  for  plain- 
tiff would  not  be  set  aside. 

d.  EaTOPPBL— In  Pais— Failure  to  Object  to  Mortoaob. 

Defendant  having  failed  to  object  to  the  mortgage,  when  tendered  him,  on  ac- 
count of  its  form  or  conditions,  cannot  be  heard  to  assert  such  objections  on  the 
trial  as  a  defense  to  the  action. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Julia  A.  Young  against  Southrick  E.  Hebberd.  From  a  judg- 
ment entered  on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
for  new  trial,  defendant  appeals. 

Argued  before  Brady,  P.  J.,  and  Bautlett  and  Daniels,  JJ. 

George  H.  Starr,  for  appellant.    Edward  Russell,  for  respondent. 

Daniels,  J.  The  recovery  in  this  action  was  for  the  value  of  the  plain? 
tiff's  interest  in  a  piano  ^nd  diamond  ring.    It  was  alleged  in  support  of  the 
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action,  and  the  evidence  of  her  hnaband.  w4io  was  the  principal  witness  in 
her  behalf  upon  the  trial,  tended  to  establish  the  fact  that  tliis  ring  had  beetn 
pawned  for  the  sum  of  8100;  and  that  the  defendant  agreed  to  redeem  it; 
and  also  that  he  did  so,  and  retained  and  used  it  with  the  constant  of  the 
plaintiff.  The  sum  which  the  defendant  paid  to  redeem  the  ring,  it  is  stated, 
afterwards  entered  into  an  oral  agreement  for  the  purchase  by  the  plaintiff 
of  a  lot  of  land  of  the  value  of  about  $200.  A  conveyance  of  this  Jot  of  land, 
it  is  stated,  was  demanded  from  the  defendant,  and  he  failed  to  execute  or 
deliver  it.  The  evidence  also  tended  to  prove  that  a  like  agreement  in  form 
was  made  for  the  purchase  of  the  piano  by  the  defendant,  and  that  he  agreed 
to  convey  other  property,  including  four  lots  and  a  house,  to  the  plaintiff  for 
the  piano,  and  a  mortgage  securing  the  sum  of  Slf200.  It  was  stated  by  the 
witness  that  this  rooitgage  had  b^n  tendered  to  the  defendant,  and  also  the 
sum  of  835  paid  by  him  for  a  debt  which  was  a  lien  upon  the  piano,  and 
$124  to  redeem  the  ring;  and  that  the  defendant  refused  to  receive  the  money 
or  the  mortgage,  or  to  execute  or  deliver  the  deed.  These  statements,  upon 
which  the  right  of  the  plaintiff  to  maintain  the  action  depended,  were  posi- 
tively denied  by  him,  and  because  of  that  denial  it  has  been  urged  in  sup- 
port of  the  appeal  that  there  was  no  such  evidence  before  the  jury  as  author- 
ized them  to  find  a  verdict  in  the  plaintiff's  favor.  But  as  to  the  fact  that  a 
tender  was  made,  the  plaintiff's  husband  was  supported  in  his  statement  by 
the  evidence  given  by  the  witness  Uoyd,  who  testified  that  he  was  present, 
and  that  a  tender  was  made  to  the  defendant  of  the  amount,  which  he  un- 
derstood to,  be  about  $125.  The  testimony  of  this  witness  supported  the 
plaintiff's  witness  in  a  material  part  of  the  case,  and  contradicted  the  evi- 
dence as  to  that  fact  given  by  the  defendant  himself;  and  under  the  case  of 
STienoood  v.  Hausen  fe  N  Y.  626,  a  controversy  was  thereby  presented  which 
it  was  the  duty  of  the  court  to  submit  for  solution  to  the  decision  of  the  jury. 
No  different  rule  was  enunciated  in  the  case  of  Synis  v.  Vyse,  2  N.  Y.  St. 
Rep.  106,  for  there  the  witness  was  without  corroboration;  and  quch  was  also 
the  casein  Haines  v.  Totman,  64  How  Pr.  493;  and  Cranston  v.  Railroad  Co.^ 
103  K  Y.  614,  9  N.  £.  Rep.  500,  is  inapplicable,  for  it  was  decided  wholly 
upon  an  erroneous  direction  given  to  the  jury.  The  evidence  concerning  the 
value  of  the  ring  and  also  of  the  piano,  which  was  also  directly  in  contllct, 
sufficiently  supported  the  view  adopted  by  the  jury  to  sustain  their  verdict. 
If  the  defendant  intended  to  refuse  the  mortgage  which  was  offered  to  him 
because  of  any.  objection  to  its  form  or  conditions,  he  should  have  pointed 
that  out  at  the  time  to  the  plaintiff,  when  the  objection,  if  there  was  any 
ground  for  it,  could  have  been  speedily  removed.  The  law  did  not  permit 
him  to  omit  making  that  objection,  and  then  bring  it  up  on  the  trial  as  a  rea- 
son for  defeating  the  action.  The  case  was  manifestly  one  for  the  jury,  and 
the  judgment  and  order  should  be  affirmed. 

Bradt,  p.  J.,  and  Bartlett,  J.,  concur. 


Rubens  et  al.  v.  Drake  et  al. 
(Supreme  Courts  Oeneral  Term^  First  Department,    November  28, 1888.) 

ASSIOKIfBNT  TOR  THS  BeKBVIT  OF  CRBDITOR&—PrVPSRBNCES— DISTRIBUTION. 

A  firm,  in  its  asBinimeat  for  benefit  of  creditors,  preferred  D.  for  aU  moneys  due 
or  to  become  due  to liim  from  it,  and  also  preferred  appellant  for  the  amount  due 
or  to  become  due  on  the  firm's  note  to  it,  and  provided  that,  in  case  of  a  deficiency 
of  assets,  appeUant  and  D.  should  be  paid  pro  rata.  At  the  time  of  the  assignment 
appellant  held,  as  collateral  to  the  firm's  note,  a  note  executed  by  D.  to  the  firm  for 
its  accommodation.  Held^  that  appellant  was  not  entitled  to  a  preference,  in  addi- 
tion to  the  amount  due  on  the  firm's  note,  for  the  amount  due  by  D.  on  the  accom- 
modation note. 

Appeal  from  special  term.  New  York  county;  Lawrence,  Justice. 
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Action  by  Morris  Rubens  and  others,  creditors  of  S.  H.  Smith  &  Oo.»  against 
Percy  C.  Drake,  substituted  assignee  for  the  benefit  of  creditors  of  said  firm* 
for  an  accounting  and  distribution.  From  a  judgment  entered  on  the  report 
of  a  referee  awarding  the  sum  of  ^851.92  to  Henry  H.  Crapo,  executor  of  Ab- 
ner  H.  Davis,  deceased,  the  Ninth  National  Bank  of  the  city  of  New  York 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  J  J. 

Joh7i  H,  V.  Arnold,  for  appellant.  Pinney  A  Sterling,  ( Willis  V.  Sterling, 
of  counsel,)  for  appellee. 

Van  Brunt,  P.  J.  The  counsel  in  this  case  are  to  be  commended  in  hav- 
ing presented  the  question  at  issue  between  them,  without  having  it  obscured 
by  masses  of  evidence  having  no  possible  relevancy  to  the  point  involved. 
The  facts  appear  to  be  as  follows:  S.  H.  Smith  &  Co.  made  an  assignment 
for  the  benefit  of  creditors  of  the  firm,  by  which  they  preferred  one  Abner  H. 
Davis  for  all  moneys  due  or  to  grow  due  from  them,  and  the  Ninth  National 
Bank,  the  appellant  herein,  for  the  amount  due  or  to  become  due  on  a  note 
of  said  firm  for  95,000,  a  part  of  the  indebtedness  of  said  firm  to  said  bank; 
and  said  assignment  further  provided  that,  if  the  assets  were  not  sufficient  to 
pay  thes^  liabilities  in  full,  then  the  said  Davis  and  the  bank  should  be  paid 
pro  rata.  At  the  time  of  this  assignment  the  bank  held  the  said  note  of  S. 
H.  Smith  &  Ck>.  for  $5,000,  and  as  collateral  security  akio  held  a  note  of  said 
Davis  for  $5,000,  payable  to  the  order  of  Smith  &  Co.,  and  indorsed  by  them 
in  blank;  wlilch  note  of  Davis  had  been  given  by  Davis  to  said  Smith  &  Go. 
for  their  accommodation,  and  without  having  received  any  consideration 
therefor.  The  bank  proved  its  claim  upon  the  note  of  $5,000  of  Smith  &  Co. 
before  the  assignee,  and  Davis  proved  his  claim  upon  the  contingent  liability 
arising  upon  his  accommodation  note  which  the  bank  held  as  collateral.  On 
June  %,  1887,  Davis  paid  to  the  bank,  on  account  of  his  said  note  held  as  col- 
lateral, the  sum  of  $2,500  and  interest,  and  gave  to  the  bank  a  new  note  for 
$2,500,  being  the  balance  due  on  his  old  note  of  $5,000.  In  October,  1887. 
Davis  died,  and  the  respondent  was  appointed  his  administrator.  This  action 
was  brought  in  November,  1887,  by  the  plaintiffs,  as  creditors  of  Smith  &  Co., 
to  enforce  an  accounting  by  the  assignee,  and  by  an  interlocutory  judgment, 
duly  entered,  it  was  referred  to  a  referee  to  take  and  state  the  account  of  the 
assignee,  and  to  ascertain  and  report  the  amount  due  to  those  creditors  who 
should  present  their  demands  to  the  referee.  Thereupon  the  administrator 
of  Davis  presented  a  claim  for  a  preference  on  the  sum  of  $2,500,  and  inter- 
est; t>eing  the  amount  paid  by  Davis  to  the  bank  on  account  of  his  accommo- 
dation note  of  $5,000  held  by  the  bank  as  collateral  to  Smith's  note.  The  bank 
made  a  claim  for  a  preference  upon  $5,000.  The  administrator  claimed  that 
this  sum  should  be  reduced  by  the  amount  paid  by  Davis  on  account  of  his 
note.  The  referee  reported  that  the  administrator  and  the  bank  each  had  a 
claim  of  $2,500,  for  which  they  were  entitled  to  a  preference,  and  to  this  rul- 
ing an  exception  was  duly  filed,  and  upon  motion  overruled,  and  his  report 
confirmed,  and  from  the  judgment  and  order  thereupon  entered  this  appeal  is 
taken. 

The  appellant  claims  that  it  is  entitled  to  the  benefit  of  the  preference  con- 
tained in  the  assignment,  not  only  of  the  Smith  note,  but  to  that  contained 
in  the  assignment  for  the  benefit  of  Davis,  it  holding  the  securities  which 
were  intended  to  be  preferred,  upon  the  principle  that  the  bank  was  entitled 
to  the  benefit  of  all  the  security  held  by  the  surety,  Davis,  until  its  claim  is 
paid  in  full.  There  can  be  no  dispute  as  to  the  principle  which  controls  the 
relations  of  the  parties  under  the  circumstances  above  stated,  but  it  is  in  the 
application  of  these  principles  that  the  dispute  arises.  The  assignors  pre- 
ferred Mr.  Davis  for  moneys  due  and  to  grow  due,  and,  if  Mr.  Davis  had  paid 
his  note  in  fall,  there  can  be  no  doubt  that  he  would  have  been  entitled  to  a 
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preference  for  the  sum  of  •5,000,  the  amount  paid  by  htm,  and  the  bank 
would  have  had  no  claim,  as  its  whole  debt  would  have  been  discharged. 
Under  the  facts  of  the  case,  Davis  having  paid  ^2,500  on  account  of  his  lia- 
bility, the  debt  of  the  bank  against  the  Smith  estate  was  reduced  to  $2,500; 
the  payment  by  Davis  necessarily  being  credited  both  upon  the  Smith  and  the 
Davis  note.  Then  we  have  the  bank  holding  the  Smith  note,  which  has  been 
preferred,  upon  which  $2,500  is  due,  and  as  collateral  Davis'  note  of  $2,500, 
and  Davis  having  a  claim  to  a  preference  upon  $2,500  actually  paid,  and  upon 
$2,500,  the  contingent  liability  arising  out  of  his  note  held  by  the  bank. 
Neither  Davis  nor  his  estate  has  paid  the  balance  due  upon  his  note,  and,  as 
Davis  was  preferred  by  the  assignment  for  the  sums  of  money  due  or  to  grow 
due  from  Smith  &  Co.,  he  is  entitled  to  a  preference  upon  only  that  sum, 
which  he  will  be  compelled  to  pay.  The  bank,  however,  claims  the  bene&t 
of  the  preference  to  Davis,  because  they  hold  Davis'  note,  and  are  entitled  to 
all  the  rights  that  Davis  would  have  to  a  preference;  and  our  attention  is 
called  to  cases  which  have  held  that,  where  notes  are  preferred  in  an  assign- 
ment, any  person  who  may  be  the  holder  of  the  notps  is  entitled  to  the  bene- 
fit of  the  preference,  and  also  to  cases  which  hold  that  in  case  of  insolvency 
the  creditor  is  entitled  to  prove  and  receive  a  dividend  u(>on  his  whole  claim 
against  all  parties  held  for  the  debt  until  he  is  paid  in  full.  Neither  of  these 
principles  is  applicable  to  the  case  at  bar.  The  Davis  note  was  not  preferred, 
as  nothing  could  ever  become  due  to  Davis  upon  his  note  given  to  Smith. 
Davis  was  only  preferred  for  any  sums  which  Smith  &  Co.  either  did  or  should 
owe  him.  This  preference,  therefore,  did  not  follow  the  note,  but  was  simply 
a  preference  to  Davis  of  the  amount  he  should  pay  because  thereof.  No  debt 
against  Smith  &  Co.  arises  in  Davis'  favor,  except  as  he  pays  his  accommoda- 
tion note,  and  no  preference  can  attach  until  such  debt  arises.  It  follows, 
therefore,  that,  if  Davis  never  paid  his  accommodation  note,  he  would  have 
no  claim  to  a  preference,  because  there  would  be  nothing  due  from  the  as- 
signors to  him.  He  having,  however,  paid  $2,500  on  account  thereof,  that 
amount  is  due,  and  to  such  an  amount  he  is  preferred.  The  bank  having  a 
$5,000  note  preferred,  and  having  received  from  the  collaterals  $2,500  on  ac- 
count thereof,  has  only  a  claim  to  a  preference  to  the  balance  due,  viz., 
$2,500,  and  it  still  holds  the  Davisdiote  as  collateral  to  the  amount  unpaid. 
The  judgment  and  order  appealed  from  should  be  affirmed^  with  costs. 

Dakieijs  and  Babtlstt,  JJ.,  concur. 


Maioas  9.  Lbont. 
(Supreme  Cow%  €^ener(U  Term,  lYrst  Department    November  28, 1888.) 
BamtBHo*— RxpOBT  of  Rktebbi— Biitrt  of  Junomirr  bt  Clbbk. 

Under  Code  CivU  Proo.  S  im  providing  that  **  where  the  whole  iMue  is  an  isatie 
of  fact,  which  was  tried  by  a  referee,  the  report  stands  as  the  decision  of  the  court; 
except  where  it  is  otherwise  expressly  prescribed  by  law  iudgment  upon  such  re- 
port, or  upon  the  dedsidh  of  the  oourt  upon  the  trial  oi  the  whole  issue  of  fact 
without  a  jury,  may  be  entered  by  the  clerk  as  directed  therein,  upon  filing  the  de- 
cision or  report,  **— the  clerk  has  no  authority  to  enter  an  interlocutory  judgment  on 
the  report  of  a  referee,  except  upon  application  to  and  direction  by  toe  courL  es- 
pecially where  the  report  fails  to  settle  the  form  of  the  judgment  to  be  entered. 

Appeal  from  special  term,  New  York  county ;  Andrews,  Justice. 

Action  by  Anthony  R.  Maicas  against  Leon  Leony  for  dissolution  of  a  part- 
nership and  an  accounting.  From  an  order  denying  motion  of  defendant  to 
appoint  a  referee,  and  granting  motion  of  plaintiff  to  set  aside  interlocutory 
judgment,  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Danibls  and  Bartlbtt,  JJ. 

Ferdinand  KummaUf  for  appellant.    A,  /.  Dittenhoeifert  for  respondent. 
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Yan  Brunt,  P.  J.  This  action  was  brought  for  an  acoonnting  betwem 
partners.  Upon  consent,  all  the  issues  were  referred  to  a  referee  to  determine 
the  same.  Before  completing  the  accounting,  and  after  the  parties  had  ac- 
counted before  the  referee  to  a  certain  date,  the  referee  made  his  report,  at 
the  end  of  which  he  finds  that  an  interlocutory  Judgment  should  be  ooter^ 
decreeing  the  dissolution  of  the  partnership,  and  that  a  further  accoonting 
should  be  had  from  where  he  left  off,  and  that  the  judgment  should  contain 
other  provisions;  but  no  form  of  interlocutory  judgment  was  settled  by  the 
referee,  and  no  judgment  was  ordered.  Upon  the  coming  in  of  this  report 
the  defendant  made  an  application  to  the  court  to  have  a  judgment  entered, 
which  application  was  dismissed,  and  thereafter,  without  any  motion  or  no- 
tice, the  defendant  attempted  to  enter  an  interlocutory  judgment  with  the 
clerk.  Upon  this  interlocutory  judgment  defendant  thereupon  moved  the 
court  for  the  appointment  of  a  referee  to  continue  the  matters  which  had  been 
referred  to  the  former  referee,  and  the  plaintiff  made  a  motion  to  vacate  the 
Judgnient  and  report,  and  for  the  appointment  of  a  referee  to  try  the  issues 
de  novo.  The  defendant's  motion  was  denied,  and  the  plaintiff^s  granted, 
and  from  these  appeals  were  taken. 

It  is  not  at  all  necessary  for  the  determination  of  these  appeals  to  decide 
whether  or  not  a  referee  may  order  the  entry  of  an  interlocutory  judgment 
under  certain  circumstances.  In  this  case  there  is  no  report  by  the  referee; 
it  is  merely  an  opinion,  which  has  been  called  a '* report."  It  contains  no 
findings  of  fact  and  conclusions  of  law  such  as  the  Code  requires.  It  is  im- 
possible to  tell  upon  its  perusal  what  is  opinion  and  what  was  deemed  by  the 
referee  to  be  conclusion,  either  of  law  or  fact.  Neither  had  the  clerk  any 
power  to  enter  the  interlocutory  judgment.  Reference  is  made  to  section  1228 
of  the  Code  for  such  authority.  This  section  reads  as  follows:  **  Where  the 
whole  issue  is  an  issue  of  fact,  which  was  tried  by  a  referee,  the  report  stands 
as  the  decision  of  the  court.  Except  where  it  is  otherwise  expressly  prescribed 
by  law,  judgment  upon  such  repoit,  or  upon  the  decision  of  the  court  upon 
the  trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by  thederk 
as  dire(;ted  therein,  upon  filing  the  decision  or  report."  In  two  important 
particulars  the  report  in  question  failed  to  authorize  the  clerk  to  enter  judg- 
ment. It  will  be  observed  that  this  section  clearly  contemplates  that  it  is 
only  in  cases  where  the  whole  issue  has  been  tried  that  the  clerk  may  act. 
The  language  is  that,  where  the  whole  issue  is  one  of  fact,  the  report  stand^i 
as  the  decision  of  the  court,  and  judgment  upon  such  report,  or  upon  the  de- 
cision of  the  court  upon  the  trial  of  the  whole  issue  without  a  jury,  may  be 
entered  by  the  clerk,  etc.  The  clerk  hence  has  no  power  to  enter  an  interloc- 
utory judgment  upon  a  decision  of  the  court,  and,  if  the  referee's  report 
stands  as  the  decision  of  the  court,  how  can  the  clerk  have  greater  rights  lo 
enter  a  judgment  upon  a  report  than  upon  a  decision  of  the  court?  Bo  that 
it  appears  that  the  clerk  has  no  power  to  enter  in  any  case  an  interlocutory 
judgment,  except  after  application  has  been  made  to  the  court,  and  direction 
in  that  behalf  given. 

Furthermore,  the  clerk  has  no  power  to  enter  a  judgment,  except  as  directed 
in  the  report  or  decision  of  the  court.  It  seems  to  me  that  this  provision 
clearly  contemplates  that  the  report  or  decision  of  the  court,  in  order  to  clothe 
the  clerk  with  authority  to  enter  judgment  in  equity  actions  without  applica- 
tion to  the  court  to  settle  its  form,  must  in  such  report  or  decision  settle  Uie 
exact  form  of  judgment  to  be  entered,  and  that  it  is  no  part  of  the  clerk's 
powers  to  determine  whether  a  proposed  judgment  clothed  in  different  lan- 
guage, perhaps,  conforms  to  the  directions  of  the  report  or  decision.  His 
duties  are  simply  clerical,  and  he  is  only  to  determine  whether  the  judgment 
proposed  is  in  the  exact  language  of  the  judgment  directed  to  be  entered  by 
the  report  or  decision.  If  it  is  not,  he  cannot  determine  whether  or  not  it  is 
substantially  the  same.    It  seems,  therefore,  that  a  referee's  report,  in  order 
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to  authorize  the  clerk  to  enter  judgment  in  equity  actions,  must  settle  thefoim 
of  the  Judgment  so  to  be  entered,  otherwise  judgment  can  only  be  entered 
upon  application  to  the  court.  The  orders  appealed  from  should  be  affirmed^ 
with  810  costs  in  each  case,  and  disbursements. 

Daniels  and  Bartlbttt,  JJ.,  concur. 


EowLEB  et  al.  V.  Ingbrsoll  et  al. 
(Supreme  Cawr%  Oeneral  Terrn^  Fifnt  Department.    November  28, 1888.) 
Wnia— Vamdity— Rbstrunt  of  Alienation. 

Testatrix  devised  her  real  property  to  her  three  cousinSf  dividing  the  rents  among 
them  in  certain  proportions,  and  continued:  ^In  case  either  of  said  cousins  shall 
die,  the  share  of  the  rent^  or  such  one  or  more  dying  shall  be  paid  over  to  the  sur^ 
vivors,  for  Ufe.  Upon  the  death  of  said  cousins,  one-third  of  my  real  estate  shall 
go  to  the  children  of  M.,  one-third  to  the  children  of  A.,  and  the  remaining  one- 
tnird  to  the  children  of  G. ;  and,  should  either  of  said  cousins  die  without  children, 
then  the  share  of  such  cousin  dying  shall  go  to  the  children  of  the  survivor.  '*  Held, 
that  the  time  of  death  referred  to,  was  not  death  in  the  life- time  of  testatrix,  and 
that  no  division  was  intended  till  all  the  cousins  were  dead.  This  being  so,  the  de- 
vise was  an  unlawful  restraint  on  alienation,  under  Rev.  St.  pt.  2,  c.  1,  tit.  2,  §S  15, 
16,  prohibiting  such  restraint  for  a  longer  period  than  the  continuance  of  two  lives 
in  l^ing  at  the  creation  of  the  estate,  except  in  the  case  of  remainders  contingent 
on  the  death,  or  other  terminaUon  of  the  estate,  of  the  first  remainder-man,  before 
his  majority. 

Appeal  from  circuit  court,  New  York  county;  Ingraham,  Justice. 

Ejectment  for  the  possession  of  certain  premises  in  Twentieth  street,  New 
York  city,  which,  in  1888,  were  owned  by  one  John  B.  Fowler.  He  conveyed 
them  to  his  only  child,  Mary  B.  Henry,  taking  back  a  life-lease.  Mrs.  Henry 
died,  in  1885,  leaving  a  wiU,  under  which  defendants  claim.  Plaintiffs  claim 
as  the  heirs  of  John  B.  Fowler,  the  sole  heir  at  law  of  Mrs.  Henry,  whom  he 
survived  eight  months.  His  will  devised  his  real  estate  to  his  daughter,  and 
this  devise  lapsed  by  her  prior  death.  The  court  below  held  that  the  words 
"in  case  of  the  death  of,"  as  applied  to  the  life-tenants,  referred  to  death  in 
the  life-time  of  testatrix;  that  the  life-tenants  took  estates  in  common,  and, 
on  the  death  of  either,  her  share  would  vest  in  her  children,  and  so  the  devise 
was  valid.  The  statute  governing  the  case  is  Bev.  St.  pt.  2,  c.  1,  tit.  2,  §§ 
15,  16,  prohibiting  suspension  of  alienation  for  a  period  longer  than  the  con- 
tinuance of  two  lives  in  being  at  the  creation  of  the  estate,  except  in  the  case 
of  remainders  contingent  on  the  death,  or  other  termination  of  the  estate,  of 
the  first  remainder-man,  befbre  his  majority.  Judgment  for  defendants. 
Plaintiffs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ. 

Isacus  N,  MUle7\  for  appellants.    William  F.  Moore,  for  respondents. 

Tan  Brunt,  P.  J.  This  controversy  involves  the  construction  of  the  will 
of  one  Mary  Elizabeth  Henry,  which,  it  is  claimed  by  the  appellants,  unlaw- 
fully suspends  alienation.  The  only  portions  of  the  will  to  which  it  is  neces- 
sary to  call  attention  are  the  ninth,  tenth,  and  eleventh  clauses,  which  are 
as  follows:  **Ninth.  In  the  event  of  my  said  husband  not  surviving  me, 
then,  and  in  that  event,  I  give  and  devise  all  my  real  estate  that  I  may  own 
or  be  entitled  to  at  my  decease,  situated  ontsideof  the  city  and  county  of  New 
York,  to  my  said  cousins,  Ada  Ingersoll,  Mary  and  Grace  Emmeline  Inger- 
Boll,  and  the  remainder  of  my  property  I  will  and  devise  as  is  hereinafter  men- 
tioned and  provided;  and  I  then  appoint  (my  husband  being  dead)  Ada  In- 
gersoll and  Mary  Ingersoll  executrices  of  this  my  last  will  and  testament,  and, 
after  provision  shall  be  made  for  the  payment  of  taxes,  assessments,  and  re- 
pairs, as  provided  for  in  the  preceding  clauses  of  this  will,  then  said  net  in- 
come from  said  New  York  city  property  shall  be  disposed  of  as  follows:  Ten 
v.2N.Y.s.no.20— 63 
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per  cent,  of  the  amount  of  rents  coUected  shall  be  paid  to  Ada  IngersoU,  as 
and  for  her  trouble  and  commissions  for  collecting  said  rents.  The  said  Ada 
IngersoU  is  to  have  the  sol(;  supervision  of  collecting  rents,  and  of  the  care, 
control,  and  management  of  the  property*  and  said  Ada  shall  be  entitled  to 
one-fourth  of  the  remainder  of  the  net  rents  received,  which  shall  be  in  lieu 
of  all  commissions  as  executrix  of  this  will.  Three-eighths  of  the  remainder 
of  said  net  rents  shall  be  paid  to  Mary  Ingersoll,  which  shall  also  be  In  lieu  of 
any  commissions  that  slie  might  be  entitled  to  as  executrix  of  this  will,  and 
the  remaining  three -eighths  of  said  net  rents  shall  be  paid  over  to  Grace  £. 
IngersoU.  Tenth.  In  case  either  of  said  cousins  shall  die,  the  share  of  the 
rents  of  such  one  or  more  dying  shall  be  paid  over  to  the  survivors,  for  life. 
Eleventh.  Upon  the  death  of  said  cousins,  one-third  of  my  real  estate  shall 
go  to  the  children  of  Mary  IngersoU,  one-third  to  the  children  of  Ada  Inger- 
soil,  and  the  remaining  one-third  to  the  children  of  Grace  E.  IngersoU,  and, 
should  either  of  said  cousins  die  without  children,  then  the  share  of  such  cou- 
sin dying  shall  go  to  the  children  of  the  survivor."  The  husband  of  Mrs. 
Henry  having  died  before  her,  these  clauses  became  operative. 

It  is  a  well-settled  rule  in  the  construction  of  wills  that  the  intention  of  the 
testator  must  govern,  and  that  such  intention  must  be  gathered  from  the  will 
itself,  and  the  situation  of  the  testator.  Citations  of  authority  are  of  but  little 
avail,  except  so  far  as  such  cases  establish  general  rules  of  interpretation,  be- 
cause no  will  ever  has  its  fellow.  It  is  claimed,  in-  the  case  at  bar,  that  the 
death  referred  to  in  the  tenth  and  eleventh  dauses  of  the  will,  referred  to 
death  in  the  life-time  of  the  testatrix,  and  that,  therefore,  there  was  no  un- 
lawful suspension  of  the  power  of  alienation;  and  this  the  court  below  held. 
In  arriving  at  this  conclusion,  we  do  not  think  that  the  court  gave  due  effect 
to  the  language  of  the  eleventh  clause  of  the  will.  If  the  provisions  in  the 
tenth  clause  had  not  been  followed  by  those  in  the  eleventh,  the  will  might 
have  borne  the  construction  put  upon  it;  but  the  provisions  of  this  last-named 
section  show  conclusively  that  the  testatrix  intended  that  the  estate  should 
not  descend  until  all  her  cousins  were  dead.  By  the  tenth  clause  she  provides 
that,  in  case  either  of  said  cousins  (being  three  in  number)  should  die,  the 
share  of  the  rents  is  to  go  to  the  survivor,  for  life.  By  the  eleventh  clause 
she  provides  that,  upon  the  death  of  said  cousins,  one-third  of  her  real  estate 
shall  go  to  the  children  of  each,  but  if  either  of  the  cousins  should  die  with- 
out children,  then  her  share  should  go  to  the  children  of  the  survivor.  It  is 
plain,  taking  these  two  sections  together,  that  there  was  not  intended  to  be 
any  division  until  all  the  cousins  were  dead.  The  language  is  that,  upon  the 
death  of  the  cousins,  the  real  estate  shall  go,  etc.  There  had  previously  been 
a  disposition  of  the  income  during  the  life-time  of  all  the  cousins,  and  hence, 
during  their  lives,  the  power  of  alienation  was  suspended.  Taking  the  two 
clauses  together,  the  intention  of  the  testator  is  reasonably  apparent  that  the 
cousins  were  to  enjoy  this  real  estate  as  long  as  they  lived,  and  then  that  it 
should  go  to  their  children.  There  is  no  more  reason  that  the  time  of  death 
in  the  tenth  clause  should  refer  to  during  the  life-time  of  testatrix  than 
there  is  for  the  words  in  the  eleventh  clause  to  refer  to  the  same  time.  Yet 
it  is  evident  that  the  testatrix  did  not  mean  that,  upon  the  death  of  her  cous- 
ins during  her  life-time,  that  their  children  should  inherit,  and  the  words  im- 
ply that  inheritance  immediately  follows  death.  The  language  is,  upon  the 
death  of  said  cousins,  my  real  estate  shall  go,  etc.;  not,  in  case  they  shall  die, 
but  when  they  die,  it  shall  go;  which  words  can  oqly  be  applicable  to  death 
after  that  of  the  testatrix.  The  judgment  should  be  reversed,  and  new  trial 
ordered,  with  costs  to  appellants  to  abide  event. 

Daniels  and  Bartlett,  JJ.^  concur. 
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Powers  v.  Savin  et  cU. 
(Supreme  Courty  Oeneral  Term,  First  Depcvrtment.    November  88, 1888.) 

1.  Pledge— By  One  without  Authority— Disposition  of  Proceeds. 

Where  plaintiif 'a  stock  was  pledged  by  another  without  his  knowledge  or  consent, 
and  sold  by  the  pledgee,  it  is  error,  in  an  action  to  recorer  a  fund  alleged  to  be  the 
proceeds  thereof,  to  award  a  part  of  it  to  the  pledgeor's  assignee  for  benefit  of  cred- 
itors, and  the  award  cannot  be  sustained  bv  the  possibility  of  claims  to  the  fund  by 
third  persons  whose  securities  were  also  pledged,  all  persons  shown  to  have  an  in- 
terest in  it  being  made  parties. 

2.  Saiib— Rights  of  Cx.aimant&— When  Asserted. 

Neither  can  it  be  sustained  on  the  ground  that  the  rights  of  all  parties  to  the  fund 
in  the  hands  of  the  assignee  may  be  determined  in  future  proceedings,  where  the 
judgment  denies  plaintin's  right  absolutely,  without  reserving  to  him  a  right  to 
Institute  further  proceedings. 
8.  Rbferenob— Opinion  of  Referee— Finding  of  Fact— Conflict. 

The  finding  of  fact  of  a  referee  must  prevail  on  appeal,  where  the  opinion  is  in 
conflict  with  it. 

Appeal  from  judgment  on  report  of  referee. 

In  this  action  by  £.  K.  Powers,  executor,  etc.,  of  Hollis  L.  Powers,  deceased, 
against  F.  W.  Savin  and  £.  W.  Vanderhoff,  and  John  Wheeler,  assignee  for 
benefit  of  creditors  of  O.  M.  Bogart  &  Co.,  the  controversy  is  as  to  the  dispo- 
sition of  a  fund  alleged  to  have  arisen  out  of  the  sale  by  Savin  &  Vanderhoff 
of  the  stock  of  plaintiff's  testator  pledged  to  them,  with  other  stock  by  0.  M. 
Bogart  &  Co.  The  referee  allowed  Savin  &  Vanderhoff  to  retain  a  portion  of 
the  fund,  and  awarded  the  balance  to  Wheeler,  as  assignee.  Plaintiff  appeals 
from  the  entire  judgment,  and  Wheeler  from  so  much  thereof  as  denies  his 
right  to  recover  the  whole  fund. 

Argued  before  Yan  Brunt,  P.  J.,  and  Babtlett  and  Macobiber,  JJ. 

X.  C.  Waehner,  for  plaintiff.  H.  A.  Root  and  T.  2>.  Keuneson,  toi  defend- 
ants Savin  So  Vanderhoff.    John  Notman.  for  defendant  Wheeler. 

Macomber,  J.  The  fund,  which  is  the  subject-matter  of  the  controversy 
in  this  action,  is  claimed  by  the  plaintiff  to  have  arisen  out  of  the  sale  by  the 
defendants  Savin  &  Vanderhoff  of  300  shares,  belonging  to  the  plaintiff's  tes- 
tator, of  the  capital  stock  of  the  Chicago,  Milwaukee  &  St.  Paul  Kallroad  Com- 
pany, which  had  been  pledged,  with  other  stocks,  to  Savin  &  Vanderhoff  by  O. 
M.  Bogart  &  Co.,  without  the  knowledge  or  consent  of  the  true  owner.  The 
evidence  establishes  the  fact  that  Hollis  L.  Powers,  the  plaintiffs  testator, 
was  the  owner  of  these  shares  of  stock.  Indeed,  such  fact  is  not  controverted 
in  the  case  further  than  to  the  extent  that  this  stock  was  in  the  manual  cus- 
tody of  O.  M.  Bogart  &  Co.,  and  that  they  appeai-ed  to  have  had  the  right  to 
dispose  of  it.  But  the  equitable  title  of  the  plaintiff  thereto,  as  between  the 
paities  to  this  action,  is  abundantly  established.  Yet  the  report  of  the  referee 
does  not  so  find,  though  it  does  not  find  as  a  fact  to  the  contrary.  It  nowhere 
mentions  the  plaintiff  or  his  testator's  ownership  of  said  shares*  or  the  plain- 
tiff's connection  with  this  case  further  than  to  say,  as  its  first  conclusion  of 
law,  that  the  plaintiff  is  not  entitled  to  recover,  from  the  defendants  any  sum 
of  money.  In  the  opinion  of  the  learned  referee,  however,  two  positions  are 
taken,  one  of  which  is  that  the  plaintiff's  testator  permitted  the  firm  of  O.  M. 
Bogart  &  Co.  to  use  his  stocks  in  their  business  transactions.  Such  may  have 
been,  and  doubtless  was,  the  case  with  many  securities,  but  how  was  it  with 
this  particular  stock  ?  Resort  being  had  to  the  findings  of  the  referee,  out- 
side of  his  report,  made  in  compliance  with  written  requests  of  counsel,  it  is 
found  under  the  twenty-second  request  made  by  the  counsel  for  the  defendant 
Wheeler  that  Hollis  L.  Powers  consented  shortly  before  the  making  of  said 
loans  that  O.  M.  Bogart  &,  Co.  might  use  some  of  his  securities  which  were 
in  their  hands.  He  was  not  requested  to  find,  and  did  not  find,  as  a  fact  that 
such  firm  used  these  identical  securities  by  the  consent  of  the  plaintiff's  tes- 
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tator.  On  the  contrary,  by  the  fifth  proposed  flndin((  of  the  coansel  for  the 
plaintiff,  which  is  allowed  by  the  referee,  it  is  distinctly  decided  as  a  fact  that 
these  300  shares  of  the  capital  stock  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  Company  were  so  pledged  to  Savin  AVanderhoff  without  the  knowl* 
edge  or  consent  of  Mollis  L.  Powers.  Upon  a  controverted  question  of  fact, 
where  there  is  contradiction  or  variance  l>9tween  the  opinion  and  the  finding, 
the  conclusion  of  the  latter  must  prevail  upon  appeal. 

The  second  position  of  the  referee  is  that,  inasmuch  as  there  were  in  each 
of  the  loans  made  by  Savin  &  Yanderhoff  to  O.  M.  Rogart  &  Co.  securities  re- 
ceived belonging  to  other  parties,  who  may  have  proportionate  claims  with 
the  plaintiff  in  tiie  surplus  now  in  the  hands  of  Savin  &  Yanderhoff ,  the  right 
of  the  plaintiff  if  any  cannot  be  determined  without  making  all  those  persons 
parties  to  the  action.  But  the  learned  referee  has  actually  awarded  to  the  as- 
signee of  0.  M.  Bogart  &  Co.  a  portion  of  the  fund,  without  having  such  other 
persons  before  him,  and  that,  too,  under  a  finding  of  fact  which  shows  that 
the  appropriation  of  these  300  shares  of  stock  by  his  assignora,  belonging  to 
the  plaintiff's  testator,  was  without  the  authority,  knowledge,  or  consent  of 
the  true  owner.  As  the  firm  of  O.  M.  Bogart  &  Co.  could  not  hold  this  bal- 
ance of  the  proceeds  of  the  sale  of  the  stock,  so,  as  matter  of  law,  their  as- 
signee for  the  benefit  of  creditors  cannot  lawfully  claim  it.  The  possible 
riglits  of  third  persons,  not  parties  to  the  action,  could  not  properly  be  taken 
into  the  account  at  the  trial.  Such  considerations  were  only  matters  of  con- 
cern to  the  parties  upon  whom  reclamations  might  be  made  in  other  actions. 
The  plaintiff  has  made  all  persons  shown  to  be  interested  in  the  fund  parties 
to  this  action,  namely  the  assignee  of  the  firm  whicli  appropriated  his  testa- 
tor's property,  and  the  brokers  who,  having  received  the  stock  in  good  faith 
under  the  <^iroumstances  disclosed  in  the  evidence,  are  entitled  to  reimburse 
themselves  for  payments  made  on  the  strength  thereof,  but  not  to  a  greater 
extent  If  they  or  the  assignee  of  O.  M.  Bogart  &  Co.  could  have  shown  that 
other  dealers  made  a  like  claim  they  would  doubtless  have  made  an  effort  be- 
fore trial  to  bring  them  into  this  action. 

The  suggestion  of  the  referee  that  with  the  fund  so  placed  by  his  decision 
in  the  hands  of  the  assignee  of  O.  M.  Bogart  &  Co.  the  rights  of  all  claimants 
might  be  worked  out  in  subsequent  proceedings  cannot  be  sustained.  If 
thereby  it  was  intended  to  encourage  further  hopes  of  the  plaintiff  it  was  illu- 
sory, for  the  decision  of  the  learned  referee,  with  the  judgment  entered  thereon, 
if  allowed  to  stand,  is  a  bar  forever  to  any  future  action  which  may  be  brought 
in  behalf  of  the  estate  of  HoUis  L.  Powers,  as  by  the  judgment  the  denial  to 
the  plaintiff  of  any  share  whatever  in  the  fund  is  absolute  and  without  reser- 
vation to  him  to  institute  any  future  proceedings  against  the  assignee  of  O.  M . 
Bogart  A  Co.  It  follows  that  a  new  trial  must  be  had  upon  the  merits  of  the 
case.  Consequently  it  is  not  necessary  on  this  appeal  to  consider  the  question 
whether  the  defendants  Savin  &  Yanderhoff  shall  retain  the  whole  or  part  only 
of  the  sum  claimed  by  them,  but  that  question  will  still  be  before  the  referee 
upon  the  new  trial.  The  judgment  appealed  from  is  reversed,  and  a  new  trial 
granted,  and  under  the  statute,  before  another  referee,  with  costs  to  the  plain- 
tiff to  abide  the  event. 

Yan  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


H.  L.  JXWD  A  Co.  V.  CUSHING. 

(Supreme  Court,  General  Term,  First  Depa/rtmenL    November  23, 18^) 

1.  Evidence— Dbclarations— Hz  Parte  Statements— MjsifORASrDiL. 

One  cannot  show  his  interest  in  real  estatOf  or  even  deny  what  might  be  dednoed 
from  certain  aoconnts  already  In  evidence,  by  a  memorandum  made  by  himself  of 
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his  transactions  with  the  fonner  Ofwners  of  the  property,  forming  no  part  of  any 
account  or  agreement,  and  not  shown  to  have  ever  heen  communicated  to  any  one, 
or  have  passed  out  of  its  maker's  controL 

2.  Landlord  and  Ten ant^— Tenancy  at  Will— Pbinoipal  and  Agent. 

One  holding  a  mortgage  as  executor  forecIoBed  and  bought  the  mortgaged  prem- 
ises. He  agreed  that  the  former  owner's  husband  should  continue  in  charge  of  the 
premises,  collect  the  rents,  retain  for  his  own  use  a  certain  portion,  and  account 
for  the  balance.  When  suflScient  payments  were  made  the  premises  were  to  be  re- 
coi^veyed.  The  husband  having  died,  his  family  suggested,  and  the  purchaser 
agreed,  that  A.  should  take  his  place.  A.  took  possession  and  control  of  the  prem- 
ises, made  leases,  collected  rents,  made  repairs,  and,  after  deducting  expenses,  his 
own  compensation,  and  a  sum  agreed  on  for  the  support  of  the  former  owner's  fam- 
ily, paid  over  the  balance  to  the  purchaser,  to  whom  he  also  rendered  accounts. 
Held,  that  A.  was  not  a  tenant  at  will  in  possession,  but  the  purchaser's  agent. 

8.  Same— Injury  to  Tenant  in  Making  Repairs— Liability  of  Landlord. 

A  landlord  who  attempts  to  make  repairs  affecting  the  supports  and  foundation 
of  an  occupied  building,  which  falls  during  such  repairs,  is  bound  to  show  the 
cause  of  the  fall,  and  that  he  is  not  responsible  for  it.  The  presumption  is  that  the 
fall  was  caused  by  the  repairs,  and,  this  being  so,  the  lanolord  is  not  excused  by 
showing  that  he  employea  skillful  mechanics,  and  used  ordinary  care. 

4.  Neolioence— Fires— Injury  to  Adjoining  Buildings. 

Where  two  adjacent  buildings  have  separate  and  distinct  walls  of  brick  and  stone, 
they  are  separate  buildings  within  the  rule  in  Ryan  v.  Railroad  Co.,  86  N.  T.  210, 
that  where  a  house  takes  fire  by  the  negligence  of  the  owner,  and  the  flames  ex- 
tend to  and  destroy  an  adjacent  building,  the  owner  is  not  liable  to  the  owner  of 
the  second  building ;  and  tne  rule  is  not  changed  "by  the  fact  that  the  same  person 
owns  both  buildings,  so  as  to  make  him  liable  to  the  occupants  of  the  second  build- 
ing. 

5.  Same— Proximate  Cause. 

A  conflagration  is  the  natural  and  proximate  result  of  the  fall  of  a  building  in 
which  fires  are  used:  and  one  who  is  responsible  for  the  fall  must  answer,  also,  for 
the  damages  caused  by  the  fire. 

Appeal  from  judgment  on  report  of  Hamilton  Cole,  Referee. 

Action  by  H.  L.  Judd  &  Co.,  a  manufacturing  corporation,  against  Nathan 
Gushing,  as  owner  in  fee  of  a  building  in  the  city  of  Brooklyn,  of  a  portion 
of  which  it  was  lessee,  for  8107,086.82  damages  (in  excess  of  insurance)  sus« 
tained  by  the  fall  of  the  building  and  by  a  fire  wliich  resulted,  which  plain- 
tiff alleged  was  caused  by  defendant's  negligent  and  wrongful  act.  The  case 
was  referred  by  agreement  to  Hamilton  Cole,  £sq.,  as  referee,  who  reported 
as  follows:  ''The  relations  of  the  defendant  to  the  property  in  question  were 
peculiar.  Originally  he  held  a  mortgage  upon  the  property  as  executor  of  an 
estate.  Upon  foreclosure  he  bought  in  the  property,  and  took  title  in  bis  own 
name.  The  title  to  the  property  had  stood  in  the  name  of  a  Mrs.  Houghton. 
When  the  defendant  purchased  it  he  made  a  verbal  arrangement  with  Mr. 
Houghton  that  he  (Houghton)  should  continue  in  charge  of  the  property,  col- 
lect the  rents  and  profits,  see  to  the  care  of  the  premises,  retain  for  his  own 
use  a  certain  portion  of  the  proceeds,  and  account  to  the  defendant  for  any 
balance.  Mr.  Houghton  was,  also,  when  the  payments  mad«  by  him  amounted 
to  the  claims  held  by  the  defendant  against  the  property,  to  have  the  right  to 
have  a  reconveyance  of  the  property.  The  property  was  thus  managed  dur- 
ing Houghton's  life.  At  his  death,  the  Houghton  family  suggested  that 
George  L.  Abbott  should  take  the  deceased  Houghton's  place,  and  to  this  the 
defendant  assented.  Abbott  took  control  of  the  premises,  assumed  the  en- 
tire management  of  them,  made  leases,  collected  rents,  made  repairs,  and, 
after  deducting  all  expenses  and  a  certain  sum  agreed  upon  for  the  support 
of  the  Houghton  family,  paid  over  the  balance  to  the  defendant.  The  de- 
fendant's liability  for  anything  occurring  upon  these  premises  must  depend 
upon  his  actual  relation  to  them.  Whether  he  has  stated  and  held  himself 
out  to  be  the  owner  is  not  material,  for  there  is  no  element  of  estoppel  in  this 
caise.  It  does  not  appear  that  the  plaintiffs  were  in  any  way  influenced  by 
any  acts  or  representations  of  the  defendant.  The  defendant  himself  did  no 
direct  act  on  the  premises.  His  liability,  if  any,  must  depend  upon  the  acts 
of  others.    Such  liability  ordinarily  arises  where  the  principal  exercises  his 
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right  of  selection  of  an  agent,  and  has  and  exercises  control  over  him.  Such 
does  not  appear  to  me  to  be  the  relations  between  Abbott  and  the  defendant. 
It  seems  to  me  to  be  established  from  the  testimony,  the  acts  of  the  parties, 
and  the  correspondence,  that  the  arrangement  between  the  parties  was  that 
Houghton  and  Abbott  were  to  have  possession  and  control  of  the  property, 
and  to  pay  the  defendant  the  net  amount  remaining  after  paying  expenses, 
and  a  fixed  sum  for  the  support  of  the  Houghton  family.  Under  such  cir- 
cumstances the  defendant  would  not  be  liable  for  negligent  acts  of  Abbott, 
committed  upon  said  premises.  But  if  we  assume  that  the  defendant  is  liable 
for  any  acts  committed  upon  these  premises  from  which  damage  results,  such 
liability  must,  in  this  action  at  least,  rest  upon  negb'gence,  for  even  if  the  de- 
fendant is  guilty  of  a  breach  of  the  covenant  of  quiet  enjoyment  contained  in 
the  leases,  in  an  action  for  such  breach  he  could  not  be  held  liable  for  dam- 
age to  and  destruction  of  property,  which  is  the  action  brought  in  this  case. 
This  action,  if  sustained,  must  be  so  upon  the  negligence  of  the  defendant  or 
of  his  agents,  or  some  of  them.  The  defendant  himself  had  nothing  to  do 
with  the  repairs  on  these  premises,  and  did  not  even  know  they  were  going 
on.  The  question  then  arises,  was  Abbott  negligent?  There  was  no  posi- 
tive act  done  by  Abbott  upon  which  negligence  could  be  predicated.  It  is 
not  questioned  that  he  employed  competent  men  in  every  branch  of  the  work, 
men  who  had  the  reputation  of  knowing,  and  who  did  thoroughly  understand, 
the  business  in  which  they  were  engaged.  The  work  itself,  although  of  im- 
portance, of  great  importance,  as  shown  by  the  result,  was  in  itself  of  a  simple 
description.  It  was  not  negligence  in  Abbott  not  to  employ  a  competent  en- 
gineer or  architect  to  superintend  this  work.  Had  such  a  person  been  em- 
ployed it  is  impossible  to  suggest  how  anything  different  could  have  been 
done  unless  we  presume  that  the  person  so  employed  had  more  special  knowl- 
edge of  each  branch  of  the  work  than  the  men  eniployed  to  do  the  sama  I 
cannot  see  where  negligence  is  established  in  this  case,  and  if  it  is  to  be  pre- 
sumed from  the  mere  fall  of  the  building,  I  think,  upon  the  whole  evidence, 
such  presumption  is  overcome.  It  is  difficult,  if  not  impossible,  to  tell  with 
accuracy  how  the  accident  in  this  case  happened.  I  do  not  think  it  happened 
from  the  crushing  of  the  masonry,  but  I  think  it  started  from  some  one  of 
the  upper  floors,  and  arose  from  their  being  out  of  level.  This  was  not  dis- 
covered by  Abbott  or  Miller,  but  it  does  not  appear  to  me  that  their  failure 
to  discover  this  can  be  attributed  to  them  as  negligence.  It  appears  to  me 
that  the  present  is  one  of  those  accidents  which  sometimes  happen  which 
could  not  have  been  prevented  by  the  use  of  that  care  and  foresight  which  all 
men  are  bound  to  use  in  the  conduct  of  their  affairs."  On  this  report  judg- 
ment was  entered  for  defendant,  and  plaintiff  appeals. 

Argued  before  Van  Brtjnt,  P.  J.,  and  Daniels  and  Bartlett,  J  J. 

Richards  &  Healdt  {John  E,  Parsons^  of  counsel,)  for  appellant.  Siick- 
ney  d  iShepard,  {Albert  Stickney,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  damages  from  the 
defendant  by  the  plaintiffs,  who  were  tenants,  because  of  the  negligence  of 
his  agents,  which  caused  the  building  to  fall  and  take  fire.  The  referee  found 
in  favor  of  the  defendants  upon  all  the  main  issues,  viz.,  that  there  was  no 
negligence;  that  the  defendant  was  not  in  possession,  and  consequently  not 
liable  for  negligence,  if  there  was  any;  that  the  fall  of  the  building  was  not 
caused  by  the  yielding,  giving  away,  or  breaking  of  its  foundations  or  sup- 
ports; and  that  the  fire  was  not  a  natural  and  proximate  result  arising  from 
the  fall  of  the  building.  Although  it  is  apparent  that  the  judgment  appealed 
from  must  be  reversed  because  of  error  in  the  admission  of  evidence,  in  view 
of  the  numerous  and  intricate  questions  involved  in  the  determination  of  the 
rights  of  the  parties  herein,  lest  by  not  considering  them  we  may  be  deemed 
to  have  acquiesced  in  the  conclusions  of  the  referee,  it  seems  to  be  neceaaaiy  to 
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briefly  consider  the  other  questions  raised  upon  this  appeal.  It  was  clearly 
error  to  admit  the  ''partial  history  of  the  transactions  between  the  defendant 
and  S.  M.  &  A.  Houghton."  This  was  a  mere  memorandum  made  by  the 
defendant,  made  at  some  time,  it  may  be  after  this  suit  was  brought,  setting 
forth  his  view  as  to  the  transactions  between  Hbughton  and  himself,  and  was 
a  mere  ex  parte  statement,  forming  no  part  of  any  account  or  agreement.  If 
such  a  memorandum  is  admissible,  then  in  any  case  any  memorandum  made 
by  a  party  in  his  own  favor,  at  any  time,  must  be  competent  evidence.  It  is 
clear  that  this  is  not  so.  If  it  be  claimed  that  the  memorandum  is  a  denial 
of  what  might  be  deduced  from  the  accounts  it  cannot  be  put  in  evidence  even 
for  that  purpose,  as  the  denial  was  not  communicated  to  anybody*  was  al- 
ways within  the  defendant's  own  control,  to  be  disclosed  or  not,  as  his  inter* 
est  might  require,  and  would  be  no  more  entitled  to  admission  in  evidence 
than  would  the  mental  resolutions  of  tlie  witness  which  had  never  even  found 
expression  in  words. 

We  will  now  consider  briefly  the  main  issues  involved.  The  question  as  to 
whether  or  not  the  defendant  was  liable  under  any  circumstances  naturally 
first  suggests  itself.  By  the  pleadings  the  defendant  admits  that  he  was  the 
owner  of  the  premises  in  question,  but  alleges  that  he  has  no  knowledge  or 
information  suflicient  to  form  a  belief  as  to  whether,  at  the  time  of  the  acci- 
dent, the  plaintiff  was  a  tenant  in  the  building  mentioned  in  the  complaint 
from  him,  or  otherwise.  In  view  of  the  contention  now  made  by  the  defend- 
ant that  he  was  not  in  possession  of  the  building,  had  no  tenant  therein,  and 
never  had  any,  the  form  of  this  denial  is  very  significant.  It  is  consistent  with 
the  idea  tliat  his  agent  had  done  the  letting,  and  be  had  no  knowledge  upon 
the  subject;  but  it  is  inconsistent  with  the  idea  that  he  had  never  had  any 
tenants  whatever  in  that  building.  If  the  latter  had  t>een  the  fact,  he  did  have 
knowledge  sufficient  to  form  a  belief  upon  the  subject.  He  knew  that  the 
allegation  was  untrue,  and  he  would  have  denied  the  allegation  as  broadly  as 
he  has  other  allegations  in  the  complaint.  The  claim  that  the  defendant  was 
not  in  possession,  but  that  Abbott  was  tenant  at  will,  and  in  possession,  is 
inconsistent  with  the  whole  course  of  deal!  ng  of  the  parties.  There  is  no  pre* 
tense  of  any  lease;  no  rent  reserved;  no  right  of  possession  in  Abbott  for  a 
single  instant.  Upon  the  contrary,  the  defendant  could  have  taken  actual  pos- 
session at  any  moment,  and  did  actually  pay  Abbott  for  his  services,  who  paid 
over  to  the  defendant  the  amounts  received  over  and  above  expenses,  render- 
ing detailed  accounts  of  receipts  and  expenses,  showing  tenants  named  and 
rent  received  from  each,  and  disbursements  made  in  caring  for  and  maintain- 
ing the  property.  Under  the  evidence  showing  the  relations  between  tl^e  de- 
fendant and  Abbott,  if  the  defendant  had  demanded  possession,  and  Abbott 
had  insisted  upon  remaining  in  as  tenant  at  will,  demanding  the  statutory  notice 
to  quit  we  do  not  think  that  any  such  claim  could  be  upheld,  but  that  the 
defendant  would  be  adjudged  in  possession  against  Abbott,  he  having  no  right 
to  possession  except  as  the  agent  of  the  defendant.  The  whole  of  the  trans- 
actions between  the  parties  showed  that  Abbott  was  expected  to  and  did  ac- 
count to  the  defendant  as  owner  for  the  moneys  realized  by  letting  the  prem- 
ises, less  expenses,  and  the  sums  agreed  to  be  paid  to  him  for  his  services. 

The  next  question  presented  is  as  to  the  liability  of  the  defendant  because 
of  the  negligence  of  his  servants.  The  referee  has  found  that  there  was  no 
negligence,  and  if  this  conclusion  is  borne  out  by  the  evidence,  then  no  liabil- 
ity against  the  defendant,  even  if  deemed  in  possession,  has  been  established. 
The  plaintifl'was  tenant  of  a  portion  of  the  upper  part  of  the  building  which 
fell,  and  Abbott  attempted  to  repair  the  lower  floor  of  the  building  so  as  to 
suit  the  demands  of  a  new  tenant.  In  doing  so  he  interfered  with  the  sup* 
ports  of  the  building,  and  for  some  reason  which  we  cannot  definitely  deter- 
mine from  the  evidence  the  building  fell,  and  loss  ensued.  It  is  undoubtedly 
true  that  the  foundation  of  this  action  is  negligence,  and  that  negligence  must 
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ordinarily  be  affirmatively  shown  on  facts  proven  from  which  negligenoe  may 
be  legitimately  inferred,  and  which  are  inconsistent  with  want  of  negligence; 
but  the  relations  of  the  parties  maybe  such  that  the  happening  of  an  accident 
imputes  negligence  until  the  contrary  is  shown.    It  is  the  familiar  rule  tliat 
where  a  passenger  is  seeking^  recover  from  a  railway  company  damages  sus- 
tained by  the  happening  of  an  accident  to  a  train  upon  which  he  is  traveling, 
after  the  accident  is  shown  to  have  occurred,  there  is  a  presumption  of  negli- 
gence, as  such  results  in  the  ordinary  course  of  events  are  only  caused  by 
negligence,  and  the  burden  is  upon  the  railway  company  to  show,  if  it  seeks 
to  absolve  itself,  that  the  accident  was  occasioned  by  some  cause  which  could 
not  be  foreseen  or  guarded  against.    In  the  case  at  bar  the  plaintiff  was  a 
tenant  of  the  defendant.    It  occupied  the  upper  floor  of  the  building,  and  was 
entitled  to  undisturbed  occupation  thereof,  and  although  the  defendant  was 
not,  perhaps,  an  insurer,  yet  he  was  bound  to  do  nothing  which  could  inter- 
fere with  such  occupation.     If,  with  tenants  in  the  building,  the  defendant 
desired  to  make  repairs  which  affected  the  supports  and  foundations  of  the 
building  he  was  bouud  to  use  the  greatest  degree  of  care,  not  mere  ordinary 
care,  because  he  is  bound  to  use  this  degree  towards  persons  to  whom  he  owes 
no  duty,  and  if  by  his  alterations  he  endangers  the  safety  of  his  tenants,  he 
does  so  at  his  peril,  and  cannot  shield  himself  from  responsibility  after  a  catas- 
trophe has  happened,  by  saying,  "I  used  ordinary  care,  and  employed  skill- 
ful meclianics;  but  in  spite  of  all,  for  some  unknown  reason,  the  building 
fell."    Tlie  presumption  in  such  a  case  would  be  that  the  building  fell  be- 
cause of  the  repairs,  and  unless  the  landlord  could  show  what  the  cause  was, 
and  that  he  was  in  no  degree  responsible  for  it,  such  presumption  would  re- 
main.   No  such  explanation  is  made  out  herei  and  consequently  the  landlord 
is  not  excused.    We  have  examined  the  cases  referred  to  by  the  learned  coun- 
sel for  respondent,  but  none  of  them  present  the  question  which  is  being  con- 
sidered.   In  none  of  them  was  the  accident  presumably  caused  by  the  direct 
interference  with  the  supports  of  the  building,  as  in  the  case  at  bar,  but  the 
accident  happened  without  any  warning,  such  as  would  put  a  prudent  man 
upon  his  guard.     There  is  a  vast  difference,  it  seems  to  us,  in  the  rule  which 
is  to  govern  cases  where  the  accident  happened  presumably  through  Uie  active 
interference  of  the  landlord  and  those  cases  where  the  accident  happened  from 
some  cause,  the  existence  of  which  a  man  of  oixiinary  prudence  would  not 
have  any  reason  to  suspect.    If  a  landlord  assumes  to  meddle  with  the  sup- 
ports of  an  occupied  building,  he  does  so  at  his  peril,  and  if  an  accident  is 
caused  thereby,  and  his  tenants  are  injured,  to  whom  be  owes  the  duty  of  leav- 
ing them  in  quiet  possession,  the  least  that  can  in  justice  be  required  is  that 
he  should  show  that  he  has  exercised  the  highest  degree  of  care,  and  that  not- 
withstanding such  care  the  accident  has  occurred.    It  is  claimed  that  what- 
ever the  liability  of  the  defendant  may  be,  he  is  not  liable  for  any  loss  arising 
from  the  destruction  of  property  by  fire,  because  the  damage  was  too  remote. 
That  the  defendant  is  not  liable  for  the  damage  which  was  caused  by  the 
burning  of  the  adjoining  buildings  seems  to  be  clear  from  principles  laid  down 
in  the  adjudicated  cases.    Ryan  v.  Railroad  Co,,  35  N  Y.  210.    In  that  case, 
and  in  this  respect  it  has  not  been  overruled,  it  is  laid  down  as  the  law  of  this 
state  that  where  a  house  takes  fire  through  the  negligence  of  the  owner  or  his 
servant,  and  the  flames  extend  to  and  destroy  an  adjacent  building,  that  such 
owner  is  not  liable  for  the  damage  sustained  by  the  owner  of  the  second  build- 
ing by  such  burning.     Applying  this  rule  to  the  case  at  bar,  although  by  the 
fall  of  the  building  upon  which  the  repairs  were  being  made,  its  destruction 
by  fire  was  to  be  anticipated,  because  fires  were  used  therein,  that  the  fire 
should  spread  and  consume  other  buildings,  was  not  a  necessary  or  a  nsual 
result,  and  depended  upon  many  circumstances,  in  the  absence  of  any  one  of 
which  this  result  would  not  have  followed.     We  cab  see  no  distinction  be- 
tween the  Case  of  Ryan  and  the  one  at  bar.    The  &ct  that  the  same  person 
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owns  both  buildings  can  in  no  way  affect  the  question,  as,  if  the  owner  of  the 
building  in  which  the  fire  originated  would  not  be  liable  to  the  owner  of  the 
second  building,  neither  would  he  be  liable  to  the  occupants  of  tlie  second, 
building,  no  matter  whom  its  owner  might  be.  Although  it  is  claimed  that 
by  subsequent  decisions  the  court  of  appeals  have  overruled  the  Ryan  Casot 
yet  in  none  of  the  cases  were  the  facts  the  same,  and  the  court  expressly  re- 
frain from  holding  that  the  Ryan  Case  is  no  longer  authority.  If  the  law  in 
this  state  is  different  from  that  stated  in  the  Ryan  Ca^se,  and  if  the  occupant 
of  a  house  is  to  be  held  liable  for  the  destruction  of  adjacent  buildings,  where 
his  servant  has  by  his  carelessness  caused  a  fire  in  the  house  occupied  by  him, 
it  is  time  that  it  should  be  known,  as  not  one  conflagration  in  ten  occurs  ex* 
cept  through  the  negligence  of  somebody.  The  buildings  in  the  case  at  bar 
had  separate  and  distinct  walls  of  bride  and  stone,  and  are  to  be  deemed  sep- 
arate and  distinct  buildings  in  the  consideration  of  this  question,  and  we  can 
see  no  ground  of  liability  upon  the  part  of  the  defendant  for  the  loss  arising 
in  such  a  building.  For  the  loss  occurring  by  fire  in  the  building  itself  there 
seems  to  be  a  clear  liability,  if  negligence  is  established.  As  well  might  a 
railway  company  claim  exemption  from  liability  for  damages  arising  from  an 
aecident,  because,  although  it  had  injured  its  passengers  by  a  collision  occa- 
sioned by  negligence,  yet,  as  the  train  had  taken  fire,  and  the  passengers  had 
been  burned  up,  no  damages  could  be  recovered,  as  the  burning  of  tlie  train 
was  not  the  natural  and  proximate  result  ordinarily  arising  from  railway  ac- 
cidents. We  have  failed  to  meet  any  case  where  even  these  corporations  liave 
had  the  temerity  to  advance  such  a  plea.  The  judgment  appealed  from  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Daniels  and  Babtlbtt*  JJ.,  concur. 


Dtett  «•  Setmoub  et  at. 

(Supreme  Courts  Gefrveral  Termy  Fk'st  DepartmenL    November  S8, 1888.) 

Witness— Examination  of  Defendant  befobb  Trial. 

In  an  action  against  a  broker  for  moneys  paid  to  him  on  his  false  representations 
that  losses  had  occurred  in  alleged  dealings  in  stock  on  plaintilTs  account,  where 
notices  of  the  transactions  were  given  to  plaintUI,  but  a  part  of  the  notices  have 
been  lost,  and  some  of  the  persons  named  in  them  have  denied  the  transactions  stated 
therein,  an  order  directing  the  examination  of  defendant  before  trial  is  proper. 

Appeal  from  special  term,  Xew  York  county;  Gbosob  C.  Barrett,  Jus< 
tice. 

In  this  action  by  Arthur  Dyett,  survivor  of  A.  B.  L.  Norton,  against  James 
M.  and  AUen  L.  Seymour  and  James  A.  Baker,  an  order  for  defendants'  ex- 
amination  before  trial  was  granted,  and  they  appeal.  Por  opinion  on  appeal 
from  order  for  the  production  of  books,  etc.,  see  posU  842. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ. 

Joseph  H,  ChoaUt  for  appellants.    A.  R*  Dyettf  for  respondent. 

Yan  Brunt,  P.  J.  This  action  is  brought  by  the  plaintiff,  as  assignee  of 
one  John  C.  £no,  to  recover  from  the  defendants  a  large  sum  of  money  al- 
leged to  have  been  obtained  from  said  £no  by  means  of  false  and  fraudulent 
representations  made  by  the  defendants  to  said  £no,— such  representations 
being  to  the  effect  that  the  defendants  had  bought  and  sold  cerUiin  stocks  for 
him  as  his  brokers,  and  that  upon  said  transactions  certain  large  losses  had 
occurred,  which  losses  said  £no  paid;  whereas  in  fact  the  defendants  did  not 
make  such  purchases  and  sales,  and  such  losses  were  never  incurred.  By  the 
proposed  examination  the  plaintiff  seeks  to  discover  the  names  of  the  persons 
who  were  the  purchasers  of  such  stocks,  and  the  names  of  the  persons  to 
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whom  the  sales  of  stock  were  made.  It  is  admitted  that  notices  of  purchase 
and  sale  were  rendered  to  Eno  at  about  the  time  of  the  alleged  transactions, 
but  it  is  claimed  by  the  plaintiff  that  a  large  part  of  them  have  been  lost;  and 
as  is  stated  by  the  learned  justice  who  heard  the  motion,  that  whatever  view 
may  be  taken  of  the  conflict  of  testimony  between  the  defendant  Baker  and 
his  then  clerk,  Sanger,  it  is  certain  that  neither  Eno  nor  the  plaintiff  have  the 
notices  in  question.  It  further  appears  that  in  some  instances  where  the  no- 
tices have  been  kept  the  persons  named  therein  as  purchasers  or  sellers  have 
denied  that  they  bad  ever  made  any  such  transactions.  Under  such  circum- 
stances, it  is  not  to  be  wondered  at  that  a  customer  of  a  broker's  firm  should 
like  to  investigate  a  little  further  into  the  transactions  of  his  agent.  It  ap> 
pearing  in  cases  where  notices  have  been  kept  that  there  is  reason  to  suppose 
that  the  transactions  never  took  place,  the  attempt  to  ascertain  whether  any, 
and,  if  so,  what,  other  transactions  are  of  the  same  fraudulent  character,  can* 
not  be  said  simply  to  be  an  attempt  to  find  out  whether  there  is  a  cause  of  ac- 
tion. The  defendants  were  Eno's  agents.  He  had  no  personal  knowledge  as 
to  these  transactions,  and  necessarily  relied  upon  the  good  faith  and  honesty 
of  such  agents;  and,  where  he  has  good  ground  to  suspect  such  good  faith,  ho 
should  be  afforded  an  ample  opportunity  for  investigation.  If  these  transac- 
tions were  in  good  faith,  the  examination  can  do  no  harm;  but  if  they,  or  any 
one  of  them,  wer^  fraudulent,  it  affords  the  only  means  by  which  the  plaintiff 
can  prove  them  to  be  so.  The  order  directing  the  examination  of  the  defend* 
ants  before  trial  should  therefore  be  affirmed,  with  costs  and  disbursements. 

Daitiels  and  Bartlbtt,  JJ.,  concur. 


DyETT  v.  SEYMOtTB  €t  dl. 
{Supreme  Cov/t%  Ckneral  Term,  First  Department.    November  28, 1888.) 

Praoticb  IK  Civil  Cases— Productiok  of  Books — Examination  bbforb  Triai*. 

An  order  for  the  production  of  defendants'  books  for  inspection  should  not  be 
eranted  concurrenUy  with  an  order  for  defendants'  examination  before  trial;  but, 
if  it  should  subsequently  appear  that  plaintiff  cannot  procure  by  the  examination 
the  information  he  is  entitled  to,  he  should  have  leare  to  renew  his  application  for 
the  production  of  the  books. 

Appeal  from  special  term.  New  York  county;  Gborge  C.  Barrett.  Jus- 
tice. 

Defendants  appeal  from  an  order  for  the  production  of  their  books  for  in- 
spection.  For  a  further  statement,and  for  the  opinion  on  appeal  from  an  or> 
der  for  defendants'  examination  before  trial,  see  antet  841. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ, 

Joseph  H.  QhoaUf  for  appellante.    A.  R,  Dyett,  for  respondent* 

Van  Brunt,  P.  J.  In  another  appeal,  founded  upon  the  same  facts  as  are 
disclosed  by  these  papers  at  the  present  term,  we  have  affirmed  an  onler  di- 
recting the  examination  of  the  defendants  herein.  Ante^  841.  This  is  all  the 
relief  that  the  plaintiff,  in  our  judgment,  in  the  present  stage  of  this  action, 
is  entitled  to.  Upon  their  examination  before  trial,  the  defendants  can  be 
compelled  to  produce  their  books  as  upon  the  trial,  and  can  be  compelled  to 
refer  to  them  for  the  purpose  of  answering  proper  inquiries  as  upon  the  trial, 
and  thus  the  plaintiff  can  procure  all  the  information  to  which  he  is  entitled. 
If  it  should  subsequently  appear  that  the  information  which  the  plaintiff  is 
entitled  to  receive  from  his  agents  cannot  be  procured  in  this  way,  and  that 
an  inspection  of  the  books  is  necessary  and  requisite,  then  the  plaintiff  should 
have  leave  to  renew  his  application  for  a  production  of  the  books.  Order  re- 
versed, with  $10  costs  and  disbursements  to  the  appellant,  to  abide  the  final 
event;  and  with  leave  to  the  plaintiff,  after  the  examination  of  the  defend- 
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ant,  or  in  connection  therewith,  upon  proper  cause  shown,  to  apply  to  the 
court  for  an  order  directing  the  production  of  these  booi^s  for  inspection. 

Daniels  and  Bartustt,  JJ.,  concur. 


T" 

Churchman  v.  Merritt  et  ah 
(Supreme  Courts  Oetieral  Term,  First  DepartmenU    November  23, 1888.) 

1.  Costs— Sbotjbitt  pob— Whbn  Rsquibsd— Disgbbtion  of  Tbjal  Court. 

Under  Code  Civil  Proc.  N.  Y.  §  8268,  giving  a  defendant  the  right  to  require  se- 
curity for  costs  where  the  plaintiff  is  a  non-resident,  the  court  has  no  discretion, 
but  is  bound  to  grant  the  application,  when  made  with  diligence. 
3.  Same— Pbopertt  of  Nok-Rbsident  in  thb  State. 

The  fact  that  a  non-resident  plaintiff  has  suf^cient  property  in  the  state  to  satisfy 
a  judgment  for  costs  cannot  aiiect  defendant's  right  to  security. 
8.  Same— Obdeb— Notice. 

Under  section  8272^  providing  that,  where  securitv  for  costs  is  required  to  be 
given,  the  court  or  a  judge  thereof,  ''upon  due  proof ,  by  aflSdavit,  of  the  facts,  must 
make  the  order, "  the  order  may  be  made  without  notice. 

Appeal  from  special  term,  New  York  county;  O'Brien,  Justice. 

Action  by  Anna  £.  Churchman  against  Hannah  B.  Merritt,  Greorge  Mer- 
ritt, and  Edward  H.  Brown  for  the  reformation  of  a  bond  and  mortgage.  An 
order  requiring  the  plaintiff,  as  a  non-resident,  to  give  security  for  costs,  was 
vacated  at  special  term,  and  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  J  J. 

Marshall  F,  Stafford,  for  appellants.    James  E.  Chandler^  for  respondent. 

Daniels,  J.  The  action  was  .commenced  on  the  20th  of  June,  1888.  and 
on  the  22d  day  of  the  same  month  an  order  was  made  upon  an  affidavit  stat- 
ing the  plaintiff  to  be  a  resident  of  the  state  of  Pennsylvania,  requiring  her 
to  file  security  for  costs.  Upon  an  aflSdavit  showing  that  her  property  was 
situated  in  this  state,  and  under  the  control  of  at  least  one  of  the  defendants, 
and  afforded  ample  security  for  the  costs  in  this  action,  the  order  was  vacated. 
The  decision  vacating  the  order  requiring  security  to  be  filed  was  also  based 
in  part  upon  the  authority  of  Todd  v.  MarsUy,  26  Wkly.  Dig.  244.  But  in 
that  case  the  application  for  security  was  denied  on  account  of  the  unreason- 
able delay  in  making  it,  while  no  such  objection  was  or  could  be  raised  in  this 
case.  Section  8268  of  the  Code  of  Civil  Procedure  has  vested  the  defendant 
with  the  right  to  require  security  for  costs  to  be  filed  in  certain  cases,  includ- 
ing that  of  a  non-resident  plaintiff,  and  the  enactment  has  been  made  in  such 
language  as  to  afford  the  court  no  discretion  over  the  application  where  it  may 
be  made  with  diligence,  and  such  is  the  view  which  has  been  expressed  and 
followed  in  decid^  cases,  {Healy  "v.  Railway  Co,,  1  Civil  Proc.  R.  15;  Buck- 
ley  v.  Manufacturing  Co,,  3  Civil  Proc.  R.428;)  and  this  construction  was  re- 
ferred to  as  that  which  the  statute  should  receive  in  Robertson  v.  Bamum, 
29  Hun,  657.  It  is  further  confirmed  also  by  section  3271  of  the  Code,  pro- 
viding for  other  cases  in  which  the  court  may,  in  its  discretion,  require  se- 
curity to  be  given.  Subjecting  this  authority  to  the  discretion  of  the  court, 
as  it  was  expressly  done  by  this  section,  is  an  indication  that  it  was  not  in- 
tended that  the  right  to  security  in  the  cases  previously  provided  for  should 
be  in  any  manner  dependent  upon  the  discretion  of  the  court,  where  the  ap- 
plication for  the  order  should  be  made  with  diligence;  and,  as  the  defendants 
were  entitled  to  the  order  in  this  instance,  they  could  not  be  deprived  of  their 
right  to  it  by  reason  of  the  circumstance  that  the  plaintiff  had  ample  prop- 
erty in  the  state  from  which  the  costs  of  an  unsuccessful  litigation  on  her 
part  could  be  collected  by  the  defendants.  The  right  to  the  order  has  not 
been  subjected  to  that  condition.  This  order  was  made  without  notice,  but 
the  language  employed  in  the  enactment  of  section  3272  of  the  Code  of  Civil 
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Procedure  permits  that  to  be  done.  It  is  true  that  this  section  is  no  l»oader 
tlian  the  law  as  it  was  contained  in  the  Bevised  Statutes,  (2  Rev.  St.  Ed- 
monds' Ed.  p.  644,  §  3,)  under  which  the  practice  prescribed  and  followed  re- 
quired the  order  to  be  made  either  upon  notice  or  a  preceding  order  to  show 
cause.  Champlin  v.  Pierce,  3  Wend.  445.  That  undoubtedly  is  the  more 
judicious  mode  of  proceeding,  but  at  the  same  time  whether  it  shall  be  fol- 
lowed must  depend  upon  the  discretion  of  the  court  or  judge  to  whom  the  ap- 
plication maj  be  made.  As  the  law  is  enacted,  an  absolute  order  in  the  first 
instance  is  not  unauthorized.  The  order  from  which  this  appeal  has  been 
brought  should  be  reversed,  with  the  usual  costs  and  disbursements  to  abide 
the  event  of  the  action. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Jones  et  al.  o.  Jones. 

{Suipreme  Court,  Qeneral  Term,  First  Department,    November  38, 1888.) 

1.  Trusts— Liability  op  Tbusteb— Invbbtmbktb. 

A  testator  bequeathed  to  executors  certain  somSf  to  be  Invested  in  trost  for  his 
children  within  the  discretion  of  the  executors.  Among  his  assets  were  certain 
mortgages  and  bank  stock,  which  were  afterwards  set  apart  by  the  trustees  to  each 
of  the  trust  funds.  Afterwards  actions  were  begun  to  foreclose  the  mortgages  for 
non-payment  of  interest,  and  the  property  was  bought  in  by  the  trustees.  A  prior 
morteaiBpe  on  the  premises  was  assumed  by  the  trustees,  and  a  new  mortgage  exe- 
cuted by  them.  Meld  that,  although  the  original  investment  was  injudlcions,  this 
was  the  act  of  testator,  and  the  conduct  of  the  trustees  iii  retaining  the  investments 
and  foreclosing  the  mortgage  and  purchasing  the  property  was  not  so  unreasona- 
ble as  to  make  them  personally  liable  for  the  losses  arising  from  depreciation,  and 
that  the  trustees  should  be  credited  with  the  expense  of  foreclosure  and  taxes  and 
expenses  paid  on  the  mortgaged  property. 

d.  Samb— Ratification  by  Cbstui  que  Trust. 

A  testator  bequeathed  to  executors  certain  sums,  to  be  Invested,  within  their  dla- 
cretion,  in  trust  for  his  children,  and  afterwards  the  trustees  set  aside  to  each  fund 
certain  mortgages  and  bank  stock,  the  assets  of  the  estate,  which  afterwards  de- 
preciated, aim  losses  occurred.  When  the  division  took  place  the  respondent  cestui 
que  trust  was  a  child,  and  on  her  marriage  she  assumed  charge  of  the  mortg^ed 
property  set  apart  to  her.  and  which  had  been  bought  in  by  trustees  at  foreclosure. 
Held,  that  what  she  said  or  did  during  her  minority  would  not  estop  her  from  de- 
manding an  accounting,  and,  as  it  did  not  appear  that  she  had  full  knowledge  of  aU 
the  facts  when  tiddng  charge  of  the  property,  she  would  not  be  estopped  from  as- 
serting any  right  in  regard  thereto. 

8.  Same— Accounting — Evidence— Sufpioibnot. 

On  an  accounting  by  a  trustee,  the  referee  held  that  certain  checks  produced,  and 
proved  by  the  trustee  to  have  been  paid  by  him  to  his  cestui  que  trust,  were  given, 
not  in  payment  on  account  of  the  trust  fund,  but  as  rent  of  certain  real  estate  which 
cestui  que  trust  owned,  and  for  which  the  trustee  collected  the  rent.  The  evidence 
showed  that  personal  checks  were  given  by  the  trustee  to  the  cestui  qrie  trust  when 
there  was  a  balance  of  rent  in  her  favor,  and  that  his  payments  kept  a  little  behind 
tbe  net  receipts  for  rent.  Cestui  que  trust  testUBed  that  the  checks  were  for  the 
rent,  and  were  intended  to  be  on  account  of  it;  and  the  trustee^s  denial  of  these 
statements  was  evasive,  and  he  made  no  attempt  to  show  in  what  way  he  had  ac- 
counted for  the  rents.  Held,  that  the  evidence  sustained  referee^s  holding,  and 
that  his  disallowance  of  the  amount  was  proper. 

4.  Same— Taxes. 

When  money  for  the  pavment  of  taxes  on  trust  property  is  accessible,  either  from 
the  estate,  or  could  have  oeen  obtained  on  its  credit,  the  interest  upon  the  unpaid 
taxes,  ana  imposed  as  a  penalty,  should  be  charged  to  the  trustees. 

5.  Same— Interest. 

On  an  accounting  by  a  trustee,  when  the  chief  complaint  is  that  he  had  held  assets 
that  were  not  as  valuable  as  supposed,  but  which  were  purchased  and  held  by  the 
testator,  and  nothing  is  shown  charging  the  trustee  with  gross  dereliction  of  duty, 
or  that  he  used  the  trust  funds  in  his  own  business,  or  made  ahy  gain  or  profit  there- 
from, he  should  not  be  charged  with  interest,  with  annual  rests. 

Appeal  from  surrogate's  court,  New  York  county. 
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Action  for  an  aocoonMng  by  Oliver  L.  Jones  and  John  Lyon  Gardiner,  tras* 
tees,  etc..  Oliver  H.  Jones  ieft  him  surviving  Louisa  L.  Jones»  his  widow, 
and  five  children,  to- wit,  Oliver  L.  Jones,  Elizabeth  Goralie  Gardiner,  Rosalie 
Adele  Jones,  (now  Oakley,)  Lilian  L.  Jones,  and  Martha  Louise  Jones,  (now 
Butherford.)  In  and  by  his  will  Oliver  II.  Jones,  among  other  things,  pro- 
vided as  follows:  ''Fourth,  I  give,  devise,  and  bequeath  to  my  executors  here- 
inafter named  the  sum  of  twenty  five  thousand  dollars  for  each  of  my  children 
who  shall  be  living  at  my  decease,  to  have  and  to  hold  the  same  in  trust  for 
the  benefit  of  my  said  children  severally  and  respectively,  such  child  to  have 
the  benefit  of  one  of  said  sums  of  twenty-five  thousand  dollars;  and  the  trust 
upon  which  my  said  executors  are  to  hold  the  same  is  as  follows,  namely,  to 
invest  the  said  several  sums  in  such  property  or  securities,  real  or  personal, 
as  they  in  their  discretion  may  deem  most  advantageous,  and  to  sell  and  rein- 
vest the  same,  and  change  the  securities  from  time  to  time  as  they  shall  think 
fit,  and  to  receive  the  income  of  the  said  several  sums,  and  to  apply  the  same 
to  the  use  and  benefit  of  such  childran  severally  during  their  respective  minor- 
ities, and,  as  soon  as  each  child  shall  become  of  age,  then  and  thereafter  to 
pay  over  to  such  child  the  income  of  his  or  her  share,  in  quarterly  payments^ 
for  and  during  his  or  her  natural  life;  the  income  of  the  shares  of  my  daugh- 
ters to  be  paid  to  them  free  from  the  control  of  any  husband. "  By  a  further 
provision  of  this  will,  the  residue  of  the  estate  remaining  after  the  payment 
of  his  debts,  a  provision  for  his  wife,  and  the  establishment  of  the  foregoing 
trusts  was  directed  by  the  testator  to  be  divided  between  his  children,  share 
and  share  alike.  By  this  will  and  a  codicil  Oliver  H.  Jones  appointed  his  wife, 
Louisa  L.  Jones,  and  these  appellants,  Oliver  L.  Jones  and  J.  Lyon  Gardiner, 
to  be  the  executoi-s  of  his  will.  Letters  testamentary  were  issued  to  Louisa 
L.  Jones  and  J.  Lyon  Gardiner,  March  25, 1871,  and  to  Oliver  L.  Jones,  May 
24,  1871.  The  respondent,  Lilian  L.' Jones,  became  of  age,  March  17, 1881. 
Louisa  L.  Jones  died  in  the  spring  of  1876.  Among  the  assets  of  the  estate 
of  Oliver  H.  Jones  were  five  second  mortgages,  made  by  one  Boeder,  each 
covering  one  of  five  adjoining  houses  on  East  Thiity-Fourth  street,  in  this  city ; 
four  being  for  $4,000  each,  and  one  for  S5,000.  These  mortgages  were  pur- 
chased by  the  testator  before  his  death, — he  considered  them  good  investments; 
and  on  the  testator's  advice,  as  well  as  on  his  own  judgment,  the  appellant 
Gardiner  at  the  same  time  purchased  a  similar  mortgage  on  the  adjoining 
house.  On  the  10th  May,  1871,  the  executors  of  Oliver  H.  Jones  made  a  di- 
vision in  kind  of  the  assets  of  the  estate  among  those  entitled,  setting  apart 
cei*tain  of  the  securities  to  each  of  the  several  trusts.  In  this  division  the 
valuation  of  the  different  stocks  was  taken  from  a  printed  list  of  sales  at  the 
stock  board,  the  different  mortgages  were  taken  for  the  most  part  at  their  face 
value  and  interest,  and  one  of  the  Boeder  mortgages  was  set  apart  and  appor- 
tioned to  each  of  the  five  trusts  established  for  his  children  by  the  testator, 
including  that  for  the  benefit  of  the  petitioner.  In  September,  1871,  un  action 
was  commenced  to  foreclose  four  of  these  five  mortgages  for  non-payment  of 
interest,  and  in  each  case  the  property  was  bought  in  by  the  trustees,  includ- 
ing that  covered  by  the  mortgage  assigned  the  petitioner,  and  a  judgment  for 
a  deficiency  taken  against  the  mortgagor.  The  premises  were  subject,  how- 
ever, to  a  prior  mortgage  of  $5,000,  and  this  was  assumed  by  the  appellants, 
and  subsequently  a  new  mortg^^  was  executed  by  them  for  that  amount. 
After  this  purchase,  during  her  life-time,  Mrs.  Louisa  L.  Jones  collected  the 
rents  of  this  property,  and  after  her  death,  and  until  June,  1881,  the  rents 
were  collected  by  the  appellant  Gardiner,  and  subsequently  by  the  respondent 
herself.  Besides  the  Beeder  mortgage,  there  was  set  apart  from  the  assets  of 
the  estate,  to  the  trust  in  favor  of  the  petitioner,  among  other  things,  28  shares 
of  stock  in  the  Phoenix  Bank ;  20  shares  of  stock  in  the  Nassau  Bank ;  20  shares 
of  stock  in  the  Merchants'  Exchange  Bank;  and  10  shares  of  stock  in  the  Ma- 
rine Bank.    There' was  afterwards  a  loss  on  this  stock  aggregating  $678.86. 
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On  this  acooanting  the  referee  held  (1)  that  the  terms  of  the  will  did  not  em- 
|)ower  the  trustees  to  set  apart  to  or  accept  for  the  trust  f  and,  or  to  invest  the 
trust  moneys  in  any  securities  other  than  those  ordinarily  required  by  law  for 
the  investment  of  trust  funds;  (2)  that  the  investment  in  the  Beeder  mort- 
gage and  in  the  above-mentioned  bank  stocks  were  not  proper  investments  for 
the  trust,  and  that  the  losses  therein  should  not  be  charged  against  the  trust 
fund,  but  that  the  same  should  be  borne  by  the  appellants;  (3)  that  the  pur- 
chase of  the  property,  covered  by  the  Beeder  mortgage  at  the  foreclosure  sale, 
was  improper,  and  that  the  trustees  are  chargeable  with  the  loss  of  income 
that  resulted:  (4)  that  the  trustees  are  not  entitled  to  credit  for  the  expenses 
of  the  foreclosure  of  the  Beeder  mortgage,  nor  for  the  taxes  and  expenses  paid 
upon  the  property  subsequent  to  its  purchase,  nor  for  the  interest  paid  by  them 
on  the  Q  rst  mortgage.  The  referee  also  held  that  certain  checks  produced  and 
proved,  and  amounting  to  $4,430.  which  had  been  paid  to  the  petitioner,  were 
given  not  in  payment  on  account  of  the  trust,  but  as  rent  of  certain  real  estate 
which  the  petitioner  owned;  and  disallowed  the  payment  of  |t884.52,  which 
was  claimed  to  have  been  made  on  account  of  the  l^ust-estate* — the  appellants* 
present  exceptions  covering  these  various  findings. 

Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  Daniels.  JJ. 

S,  Jones  and  /.  Langdon  Ward,  for  appellants.  John  8.  Davenport,  for 
respondent. 

Brady,  J.,  {c^fter  stating  the  facts  as  ahorse.)  The  study  of  this  case  has 
not  been  an  easy,  but  a  difficult,  one.  The  referee,  in  an  elaborate  and 
learned  opinion,  has  expressed,  and  in  the  main  sustained,  his  views,  and 
they  have  again  been  adopted  by  the  learned  surrogate,  upon  due  considera- 
tion, with  one  exception.  The  difficulty  of  review  arises  from  the  multitude 
of  facts,  figures,  and  circumstances  in  which  the  record  abounds,  examined 
with  reference  to  the  numerous  findings  and  the  various  exceptions  taken 
and  presented  for  consideration,  and  the  involved  method  in  wliich  they  were 
submitted  by  the  appellant  If.  upon  such  an  examination,  results  differing 
from  those  arrived  at  in  the  court  below  shall  be  proclaimed,  it  may  be  that 
errors  will  be  made,  but  the  duty  of  review  is  imposed,  and  must  be  performed. 
The  case  is  certainly  one  in  which  the  ceremonies  of  the  trial  must  be  more 
impressive  and  more  valuable  upon  the  facts,  at  least  in  some  respects,  than 
the  review,  from  the  great  advantage  of  hearing  the  witnesses,  and  gathering 
and  grouping  the  facts  as  they  were  stated. 

Beginning  with  the  finding  in  regard  to  the  Beeder  mortgage,  it  is  thought 
that  the  referee  was  not  justified  in  charging  the  appellants  with  the  loss  at- 
tendant upon  its  presence  as  an  asset.  It  was  not  selected  by  them,  but  formed 
a  part  of  the  estate  which  was  divided,  and  without  unnecessary  expense,  as 
we  have  seen.  The  testator  had  made  the  investment  in  these  mortgages, 
and  they  must  either  liave  been  sold,  or  divided  and  set  apart  to  the  trusts, 
for  which  they  were  sufficient  in  number.  Without  reference,  therefore,  to 
the  power  given  the  trustees  to  invest  in  such  property  or  securities  as  they 
in  their  discretion  might  deem  most  advantageous,  and  without,  therefore. 
Invoking  it  for  their  benefit,  the  appellants  were  not  chargeable  with  the  loss 
on  the  Beeder  mortgage,  unless  the  circumstances  show  affirmatively  that 
they  acted  in  an  unreasonable  manner  in  retaining  it.  and  that  the  failure  to 
sell  was  unjustifiable.  MeKae  v.  McRae,  8  Bradf.  Surr.  199.  Here  it  must 
be  borne  in  mind  that  the  oestuis  que  trustent  were  treated  aU  alike,  and  none 
benefited  at  the  expense  of  the  others;  five  mortgages  of  like  character  hav- 
ing been  found  as  part  of  the  estate,  and  appropriate  in  making  the  division. 
What  would  have  happened  as  to  the  pecuniary  result,  had  the  mortgages 
been  sold,  does  not  appear;  whether,  for  example,  it  would  have  been  more 
advantageous  to  have  sold  than  to  have  retained  them.  There  is  a  great  dif- 
ference between  an  investment  by  the  trustees .  of  moneys  forming  a  part  of 
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the  estaite,  ftnd  the  reteDtion  of  securities  purchased  by  the  testator,  and  held 
by  him  at  the  time  of  his  decease.  In  the  one  case  the  investment,  whether 
wise  or  unwise,  is  the  independent,  uncontrollable  act  of  the  owner;  and  in 
the  other  it  is  the  act  of  the  trustees,  whose  discretion  is  limited  and  whose 
duties  are  prescribed;  and  each  is  to  be  subjected,  therefore,  to  wholly  differ- 
ent rules,  if,  indeed,  the  act  of  the  owner  is  subject  to  any  rule  whatever. 
The  referee  places  his  conclusions  upon  King  v.  Talbot,  40  K.  Y.  76;  Adair 
V.  Brimmer,  74  N.  Y.  539;  Htm  v.  Carv*  82  N.  Y.  65;  and  Ormistan  v.  Oh 
eotU  84  N.  Y.  843.  In  all  these  cases  except  the  last  the  investment  was 
made  by  the  trustees,  and  the  last  has  no  application,  except  so  far  as  it  rec- 
ognizes the  rule  established  in  the  first,  which  requires,  it  would  seem,  invest- 
ment, when  made  by  the  trustees,  to  be  made  in  federal  or  state  securities,  or 
in  bonds  and  mortgages  within  the  state.  We  are  not  dealing  with  facts, 
therefore,  that  make  the  principles  of  these  cases  apphcable.  The  liability  of 
the  appellants  rests  upon  different  principles,  as  already  suggested,  involving 
unreasonable  conduct  in  failing  to  sell  or  to  act.  Was  the  conduct  of  the  ap- 
pellants such  as  to  warrant  such  a  conclusion?  In  the  spring  of  1871,  March 
and  May,  letters  testamentary  were  issued  to  them.  In  February,  1872,  upon 
the  Boeder  mortgage,  assigned  to  the  respondent,  a  judgment  of  foreclosure 
was  obtained,  but  in  an  action  commenced  on  September,  1871,  for  the  non- 
payment of  interest,  and  the  property  conveyed  hj  it  purchased.  This  was 
less  than  one  year  after  the  letters  were  issued.  It  is  true  that  interest  was 
due  upon  it  at  the  time  the  letters  were  issued,  but  the  mortgage  was  allowed  > 
to  remain,  on  the  constant  promise  of  the  payment  of  interest  and  settlement, 
wliich  it  was  hoped  and  believed,  it  would  seem,  would  take  place.  This 
oourse  of  conduct  is  often  adopted  by  prudent  men,  and  especiaUy  if  the 
security  be  of  doubtful  value.  It  does  not,  therefore,  follow  that  it  was  un- 
reasonable, unjustifiable  conduct  in  failing  to  foreclose  at  an  earlier  date,  un- 
der these  circumstances,  from  the  mere  delay  which  occurred.  Something 
more  than  this  should  be  shown  to  warrant  such  a  finding.  Even  trustees, 
4dthough  circumvented  by  stringent  rules,  are  not  expected  to  be  guarantors 
against  any  misfortune  in  the  management  of  their  trust.  They  must,  it  is 
true,  be  vigilant  and  prudent,  but  in  the  sense  in  which  these  qualities  are 
developed  by  human  beings  ordinarily  gifted.  In  lie  Gray,  27  Hun,  455,  (de- 
cided in  this  department,)  the  time  allowed  within  which  to  sell  securities 
was  declared  on  authority  to  be  one  year,  although  that  rule  was  not  universal, 
and  cases  were  cited  in  which  a  more  extended  period  was  allowed.  In  that 
case  stock  which  was  part  of  the  estate  was  held  on  a  falling  market  in  hope 
•of  improvement,  which  came,  but  not  to  the  extent  anticipated,  and  the  exec- 
utors held  it  for  further  advances.  This  was  unfortunate,  for  the  shares 
fell  considerably  in  value;  but  the  court  held  that  it  could  not  be  said  that 
they  had  acted  improperly,  for  their  conduct  was  such  as  prudent,  cautious, 
And  intelligent  business  men  would  have  deemed  to  have  been  proper  if  they  had 
been  managing  their  own  afiFatrs.  The  purchase  of  the  property  herein  made 
was  made,  no  doubt,  with  intent  to  avert  loss,  and  was  such  an  act  as  pru- 
dent and  cautious  men  would  commit.  The  object  in  view  was  a  good  one, 
and  was  founded  upon  an  investment  made  by  the  testator,  who  not  only  be- 
lieved in  the  security,  but,  as  already  suggested,  induced  the  appellant  Gardi- 
ner to  make  a  similar  one.  There  is  no  pretense  that  the  appellant  derived 
4iny  benefit  whatever  from  it, — ^not  the  slightest, — upon  the  record.  In  Hogan 
V.  De  Pegster,  20  Barb.  117,  it  was  said  of  the  security  there  considered:  "  This 
is  not  a  new  investment."  The  case  of  Ackerman  v.  Bmott,  4  Barb.  626, 
jshows  the  distinction  between  the  two  cases,  and  that  an  executor  is  liable 
for  an  unauthorized  investment  in  bank  stock,  but  admits  that  he  is  not  lii^ 
ble  for  permitting  such  investments  made  by  his  testator  to  continue.  In 
Thompson  v.  Brown,  4  Johns.  Gh.  619,  the  administrators  permitted  the  busi- 
ness to  be  carried  on  as  they  found  it,  and  it  was  held  not  to  be  a  new  and 
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distinct  oiiginal  tnUling  with  the  assetB,  volnittariljr entered  itito  by  them,  en- 
tailiniij^  personal  responsibility;  and  in  Broum  v.  Camphell,  1  Hopk.  Ch.  233, 
the  chancellor  sustained  the  exchange  of  the  notes  of  the  Union  Cotton  Man- 
ufactory for  the  stock  of  the  Otsego  Cotton  Manuftetory,  the  investment  not 
having  been  made  by  the  personal  representative.  These  cases  illnstiate.  in 
connection  with  the  others  cited,  the  distinction  between  existing  and  new 
investments;  and  sustain  the  proposition  that  the  retention  of  the  former, 
even  by  a  change  in  the  form  of  them,  will  not  entail  a  personal  responsibility, 
unless  the  conduct  of  the  trustees  is  nnreasonable  and  unjustifiable.  It  most 
be  borne  in  mind,  also,  that  after  the  foreclosure  and  purchase  Mrs.  Jones, 
who  had  been  appointed  the  guardian  of  the  petitioner,  collected  the  rent  of 
the  property  purchased.  The  original  investment,  it  cannot  be  denied,  was 
injudicious,  but  this  was  the  act  of  the  testator,  and  a  similar  one  was  made 
by  the  appellant  Gardiner  under  his  advice. 

It  is  insisted  on  behalf  of  the  appellants,  further,  that,  assuming  the  Beeder 
mortgages  to  be  an  invesment,  it  was  authorized  by  the  trust,  which  vested 
a  discretion  in  them,  and  that  it  was  ratified  by  the  petitioner.  It  is  not 
deemed  necessary  to  consider  either  of  these  propositions  at  great  length.  It 
may  be  enough  to  say  of  them,  generally,  that  the  referee  has  shown  satisfac- 
torily that  the  assumed  ratification  cannot  be  sustained  on  the  facts  nor  upon 
the  law.  WJ^en  the  division  was  made  in  1871,  the  petitioner  was  a  child, 
and  what  she  said  or  did  during  her  minority,  even  if  it  were  based  upon  a 
full  knowledge  of  her  rights  and  the  acts  of  the  appellants,  would  not  estop 
her  from  demanding  an  accounting.  Upon  her  arriving  at  maturity  she  took 
possession  of  the  property  purchased  upon  the  foreclosure,  but  it  does  not  ap- 
pear that  she  had  been  advised  of  the  facts  relative  to  its  acquisition,  and  knew 
nothing  of  the  character  of  the  Beeder  mortgage,  or  the  mortgage  subse- 
quently given  by  the  trustees  as  a  result  of  the  purchase.  It  is  true  that  in 
1881,  in  which  year,  and  on  the  17th  March,  she  became  of  age,  she  began  pro- 
ceedings against  the  appellants  for  an  accounting  as  executors,  and  that  they 
filed  an  account  in  September  of  that  year;  and,  further,  that  these  proceed- 
ings were  amicably  settled  in  December  following,  when  she  was  given  some, 
if  not  all,  of  the  securities  mentioned  in  the  account  as  having  been  set  apart 
for  her  when  the  division  took  place  during  her  minority,  in  1871.  The  ac- 
count does  not  disclose  all  the  facts.  There  is  nothing  in  it  to  show  the  con- 
dition and  value  of  the  assignment  of  the  Beeder  mortgage,  and  the  changes 
made  by  its  foreclosure,  and  the  sale  and  purchase  of  the  property  covered  by 
it.  She  had  then  lately  i-eceived  a  memorandum  from  the  appellant  Gardiner, 
stating  that  the  mortgage  held  for  her  trust  was  $25,000,  and  thus  an  indica- 
tion, upon  which  she  could  rely,  that  the  amount  to  be  set  apart  for  her  was  in- 
tact. She  was  evidently  then  in  ignorance  of  the  facts  in  regard  to  the  Beeder 
mortgage,  and  was  not  estopped,  therefore,  from  asserting  any  right  in  regard 
to  it.  Actual  and  full  knowledge  is  indispensable,  and,  after  that,  the  act  in- 
voked must  be  clear  and  unequivocal,  fairly  indicating  an  intent  to  aifii-m  the 
transaction.  2  Pom.  £q.  Jur.  §  809;  Boerum  v  Selienek.  41  N.  Y.  182.  190. 
The  knowledge  must  be  of  all  the  material  particulars  and  circumstances,  and  ^ 
the  cestui  que  trust  must  be  fully  apprised  of  the  acts  ratified,  and  of  her  legal 
rights  in  the  matter.  Adair  v.  Brimmer^  74  K.  Y.  554.  Indeed,  it  is  said  in 
that  case:  "  All  that  is  implied  in  the  act  of  ratification,  when  set  up  in  equity 
by  a  trustee  against  his  cestui  que  trust,  must  be  proved,  and  will  not  be  as- 
sumed." These  views  were  expressed  by  the  referee,  and  are  adopted  as  con- 
clusive upon  the  question  considered.  In  the  conclusion  arrived  at,  however, 
in  regard  to  the  liability  incurred  by  the  appellants  as  to  the  Beeder  mortgage, 
these  questions  as  to  them  are  not  so  material.  That  relating  to  the  assumed 
ratification  is  considered,  nevertheless,  in  detail,  although  the  other  is  not,  as 
it  is  thought  to  be  unnecessary,  in  order  to  assert  that  herein  the  appellants 
are  relieved  only  for  the  reason  that  the  original  investment  was  made  by  the 
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testator,  and  the  consequences  resulting  from  that  incident  did  not  impose  re- 
sponsibility upon  them,  under  all  the  circumstances  of  the  case. 

These  observations  apply  as  well  to  the  bank  stock  which  was  kept,  and 
upon  whlcl)  a  loss  occurred.  They  were  part  of  the  assets,  and  were  divided 
and  held  in  the  trust.  The  conduct  of  the  appellants  in  not  selling  them  was 
not  unreasonable  or  unjustifiable,  within  the  rules  of  the  cases  referred  to. 
It  follows  that  the  loss  on  the  bank  stock  was  not  properly  chargeable  against 
the  appellants  personally,  and  should  be  borne  by  the  trust;  and  also  that  the 
trustees  should  be  credited  with  the  expenses  of  the  foreclosure,  and  the  taxes 
and  expenses  paid  upon  the  property,  except  as  hereafter  stated,  subsequent 
to  its  purchase,  and  as  well  the  interest  paid  by  them  on  the  first  mortgage. 

In  reference  to  the  item  of  i|4>430,  disallowed  by  the  surrogate,  the  i  eferee 
makes  the  following  statement  in  his  opinion:  ** There  is  a  confiict  in  the  tes- 
timony regarding  them.  It  seems  that,  at  the  time  they  were  paid,  Dr  Jones 
had  charge  of  real  estate  to  one-fifth  of  the  net  income  of  which  Miss  Jones 
was  entitled.  She  says  she  received  the  checks  personally  from  Oliver  L. 
Jones;  that  he  told  her  they  were  for  rent  of  property  on  Broadway  and  Fifty- 
Ninth  street,  and  she  always  understood  it  so;  that  when  she  asked  for  more 
money  Dr.  Jones  always  said  that  the  Broadway  property  was  not  bringing 
more  than  the  amount  thus  paid  her,  S200  a  month ;  tli4t  that  was  her  income. 
Dr.  Jones  flatly  denies  making  these  statements.  The  checks  were  drawn 
against  his  private  account.  The  stubs  from  the  check-book  contain  only  the 
L)are  entry  of  date,  name,  and  amount.  He  further  testified:  'I  didn't  pay 
her  the  rents  on  the  Broadway  property  specifically  at  ^ny  time.  What  she 
has  .received  has  been  on  account.  8lie  wanted  about  S200.  That  was  what 
she  wanted  a  month, — about  $200.  All  that  she  received  was  on  account  gen- 
erally.' By  stipulation  the  real  estate  account  is  produced  for  the  purpose  of 
deciding  the  question  only.  The  petitioner  is  entitled  to  one-fifth  of  the  net 
rents.  It  appears  from  a  tabulation  of  balances  due  for  rent  over  expenses, 
and  of  checks  paid,  that  Mr.  Jones  began  to  give  her  these  checks  when  there 
began  to  be  a  balance  of  rents  in  her  favor,  and  that  his  payments  by  check 
kept  a  little  behind  the  net  receipts  for  rents.  This  corroborates  Miss  Jones, 
and  tends  to  show  that  the  checks  emanated  from  the  real  estate,  and  were  in- 
tended to  be  on  account  of  it.  It  is  most  striking  that  after  she  became  of 
age,  and  had  instituted  proceedings  against  her  brother  as  executor,  and  he 
had  filed  an  account,— in  short,  at  a  time  when  she  was  looking  into  her  af- 
fairs,— lie  should  have  given  her  the  last  and  largest  of  these  checks,  October 
8,  1881,  f680,  and  that  this  is  within  820,  as  I  figure  it,  of  the  net  amount 
due  her  on  account  of  these  rents.  It  looks  to  me  like  a  payment  intended  to 
settle  up  that  account  to  date;  and  on  the  whole  testimony  I  must  conclude 
that  the  checks  were  paid  on  account  of  tlie  real  estate,  and  not  on  account  of 
the  trust." 

No  error  seems  to  have  been  committed  by  the  referee  in  treating  the  $4,430 
as  an  amount  of  payments  made  by  the  appellant  Jones  to  the  respondent  on 
account  of  her  sharo  of  the  rents  of  the  real  estate,  and  refusing  to  allow  him 
to  cl)arge'the  same  against  the  trust  fund,  A  critical  examination  and  anal- 
ysis of  the  rent  account  contirms  the  substantial  accuracy  of  the  tabulation 
appended  to  the  points  subn^tted  on  her  behalf.  That  tabulation  shows  that 
the  payments  in  question  began  soon  after  the  rent  account  exhibited  a  bal- 
ance in  her  favor,  and  continued  to  be  made  in  installments  more  or  less 
closely  representing  the  amounts  due  to  her  thereon,  until  such  time  as  she 
assumed  the  charge  of  her  share  of  the  realty,  and  received  the  rents,  with 
the  appellant's  intervention;  at  which  time  the  latter  paid  her  an  unusually 
large  sum,  approximating  with  suillcient  closeness  to  the  amount  tlien  actu- 
ally due  to  her  on  the  rent  account  to  justify  the  referee's  conclusion  that 
it  was  made  for  the  purpose  of  balancing  the  same.  These  circumstances, 
taken  together,  raise  a  strong  presumption  in  favor  of  the  correctness  of  the 
v.2N.Y.s.no.20 — 54 
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referee's  reasoning;  and  this  is  still  further  corroborated  by  the  respondent's 
testimony  that  she  always  understood  these  payments  to  have  been  made  on 
account  of  rents.  The  testimony  of  the  appellant  Jones  in  no  way  tends  to 
rebut  this  presumption.  It  is  evasive  and  unsatisfactory,  and  by  no  means 
amounts  to  a  denial  of  the  fact  that  these  payments  were  so  made.  He  says: 
*"!  didn't  pay  her  the  rents  on  the  Broadway  property  speci6caliy,  at  any  time. 
— not  specifically;  what  she  has  received  has  been  on  account.  She  wanted 
about  $200;  that  was  about  what  she  wanted  a  month, — about  $200.  All 
that  she  received  was  on  account  generally."  And  this  is  virtually  what  the 
respondent  claims.  It  is  nowhere  contended  that  the  appellant  Jones  pa>d 
her,  at  aay  time  before  the  closing  of  the  account,  the  specific  suiq  then  .actu- 
ally due  her,  but  that  from  time  to  time  he  made  payments  '*on  account  gen- 
erally," ceasing  with  the  sum  before  mentioned,  apparently  the  amount  then 
due  her,  after  which  she  collected  the  rents  herself.  The  fact  that  these  pay- 
ments were  made  by  his  individual  checks  tends  also  to  confirm  this  conclu- 
sion. In  the  most  favorable  view  that  can  be  taken  of  his  testimony,  all  that 
can  be  claimed  from  it  is  that  the  $4,430  was  paid  on  account,  to  be  applied 
both  to  the  rent  aocount  and  to  the  trust  fund.  Setting  aside  any  inquiry  as 
to  the  questionable  conduct  of  the  appellant  Jones  in  mingling  two  entirely 
distinct  and  separate  accounts,  it  would  seem  to  be  totally  unjustifiable  for 
him  to  charge  against  the  trust  fund  a  sum  which  in  part,  at  least,  upon  his 
own  admission,  was  paid  on  account  of  rent.  Had  the  fact  so  been,  it  would 
have  been  easy  for  him  to  show  in  what  way,  other  than  by  the  checks  in 
question,  he  had  accounted  to  the  petitioner  for  the  Broadway  rents.  His 
lailure  to  do  that  is  to  my  mind  further  corroboration  of  the  cornctnesq  of 
the  express  ruling  on  this  branch  of  the  case.  The  effort  on  the  part  of  the 
appellants'  counsel  to  weaken  the  force  of  the  circumstances  surrounding 
these  transactions  fails,  it  may  be  said,  without  disrespect,  of  any  purpose 
beyond  that  of  making  ''confusion  worse  confounded,"  if  the  merits  of  this 
appeal  are  properly  appreciated.  The  fact  that  other  payments,  from  other 
sources,  were  made  to  the  petitioner  during  the  period  covered  by  the  checks 
under  consideration,  has  no  bearing  upon  the  question  at  issue.  The  Broad- 
way rents  were  received  by  the  appellant  Jones,  and  it  was  his  duty  to  ac- 
count for  them  to  the  petitioner  individually,  and  not  as  trustee;  and  it  is  Im- 
|)OSslble  to  resist  the  conclusion,  upon  the  whole  case,  that  his  individual 
checks,  substantially  coincident  as  to  amount,  and  coeval  in  point  of  time, 
were  given  for  that  purpose,  and  for  that  purpose  only.  The  accounts  gen- 
erally seem  to  have  been  kept  with  such  a  lack,  not  only  of  method,  but  of  in- 
telligibility, that  the  appellants  have  no  just  cause  to  complain  if  they  suffer 
disadvantages  from  that  circumstance. 

The  case,  it  must  be  further  said,  does  not  disclose  any  reason  why  the  in- 
terest upon  the  unpaid  taxes  upon  the  Keeder  property,  and  which  was  imposed 
as  a  penalty,  should  not  be  borne  by  tlie  appellants.  The  money  to  pay  the 
taxes  was  accessible  either  from  the  estate,  or  could  have  been  obtained  in  its 
credit.  These  items,  therefore,  should  not  be  allowed  to  the  appellants,  but 
charged  against  them.  In  this  respect  the  decree  must  with  others  be 
modified. 

The  charge  of  interest  with  annual  rents  does  jAot  seem  to  be  warranted. 
The  division  of  the  estate  among  the  several  beneficiaries  was  made  by  the  ap- 
pellant at  an  early  day,  and,  so  far  as  the  record  discloses  their  acts,  it  was 
done  in  good  faith.  The  chief  errors  apparent,  and  of  which  complaint  is 
made,  were  in  holding  assets  that  were  not  as  valuable  as  supposed,  but  which 
were  purch^ised  and  held  by  the  testator.  The  principles  governing  the  allow- 
ance of  such  a  penalty  are  not  presented  here.  The  facts  differ  materially 
from  those  which  infiuenced  the  judgment  of  the  court  in  Cook  v.  Lowrpt  9^ 
N.  Y.  103.  The  court  said  that  the  case  presented  by  the  evidence  and  by 
tlie  findings  exhibited  gross  dereliction  of  duty;  tlie  trustee  keeping  no  ao- 
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count  of  the  fund  or  the  income,  and  using  the  secoritles  of  the  trust  in  his 
own  business,  changing  them  from  time  to  time  for  his  own  benefit,  and  ren- 
dering no  account  of  his  realizations.  Here  there  are,  as  already  suggested, 
no  such  incidents.  The  learned  referee,  starting  from  assumed  misconduct, 
was  naturally  led  to  the  conclusion  which  such  an  element  would  warrant 
perhaps,  and  hence  the  imposition  of  the  punishment  by  allowing  interest 
with  annual  rests.  In  Schiefelin  y.  Stewart^  1  Johns.  Ch.  620,  the  learned 
chancellor,  upon  a  full  consideration  of  the  subject,  determined,  as  stated  in 
the  syllabus  of  the  report*  that  a  trustee  was  not  allowed  to  make  any  gain, 
profit,  or  advantage  of  the  trust  funds,  or  to  convert  the  trust  moneys  to  his 
own  use,  or  employ  them  in  his  business.  If  he  did  the  latter  acts,  or  either, 
he  could  be  subjected  to  (he  payment  of  compound  interest.  If  he  negligently 
suffered  the  trust  moneys  to  lie  idle,  he  was  cliargeable  with  simple  iuterest 
only.  This  case  has  not  been  questioned  or  disturbed,  and  the  rule  declared 
has  not  been  enlarged.  The  appellants  should  have  been  charged  only  with 
simple  interest  on  any  of  the  sums  allowed  against  them,  where  annual  rests 
were  declared  proper  by  the  referee,  and  granted.  The  decree  must  be  modi- 
fied in  this  respect 

This  disposes  of  all  the  exceptions  which  are  available  to  the  appellants,  al- 
though it  does  not  embrace  a  statement  in  detail  of  all  those  presented  for 
consideration.  Many  of  them  result  from  rulings  which  have  been  rejected 
by  the  views  herein  expressed,  and  some  of  them,  after  earnest  hunts  indulged 
in,  over  and  oyer  again,  for  meritorious  support,  have  been  abandoned  as 
worthless.  The  details  of  the  record;  the  double  sets  of  accounts;  the  num- 
erous exceptions;  the  series  of  figures  and  calculations  dotted  over  the  appel- 
lants' brief, — have  let  to  numerous  examinations  of  the  case,  causing  its  re- 
tention and  consideration  for  a  longer  period  than  usually  allotted  to  such 
controversies;  but  the  delay  has  arisen  from  a  struggle  to  fully  comprehend 
all  the  varied  elements  and  antagonisms  assumed  by  the  appellants,  and  gain- 
said by  the  respondents,  and  to  dispose  of  the  appeal  so  that  no  injustice 
would  be  done  to  either  party.  Whether  this  has  been  accomplished  or  not, 
however  earnestly  desired,  remains  to  be  seen  from  the  subsequent  history  of 
the  case.  The  judgment  appealed  from.must  be  corrected  in  accordance  with 
these  views,  and,  if  the  parties  cannot  agree,  it  will  be  referred  back  to  the 
referee*  that  he  may  adjust  the  liabilities  according  to  the  modifications  de- 
clared to  be  necessary  herein.  If  this  course,  however,  be  one  which  it  is 
supposed  will  lead  to  delays,  then  the  subject  may  be  entertained  and  disposed 
of  on  a  settlement  of  the  order  to  be  entered  herein,  and  by  me*  on  due  notice. 
Ordered  according  to  these  views. 

Van  Bbcnt,  P.  J.,  and  Daniels,  J.,  concur. 


Fink  v.  Bsna. 
{SuTpreme  Court,  OeneraZ  Term,  IHrst  Department    November  98, 1888.) 

1.  Wills— Liability  of  Devisees— Debts  o»  Testator— Evidence. 

In  an  action  against  a  devisee  for  money  loaned  to  the  testator,  where  it  appears 
that  the  testator  had  applied  to  a  third  person  to  borrow  the  sum  sued  for,  ana,  be- 
ing refused,  afterwards  told  the  third  person  that  he  had  obtained  it  from  plaintiff, 
there  ia  evidence  to  sustain  a  finding  uiat  the  sum  claimed  was  borrowed. 

2.  Same — Heir  of  Dkyisbb. 

Under  Code  Civil  Proc.  N.  Y.  S  1843,  providing  that,  where  debts  of  a  decedent 
cannot  be  collected  by  proceedings  in  the  surrogate's  court  against  the  executor, 
devisees  shall  be  liable  to  the  extent  of  the  estate,  or  interest  in  real  property  de- 
vised, and  seotion  1847,  providing  that  the  recovery  as  to  damages  and  costs  is  to  be 
apportioned  among  the  several  devisees  held  liable,  accordiuff  to  the  value  of  the 
property  devised,  a  devisee  who  takes  a  portion  of  the  devise  of  another  devisee,  as 
heir  of  the  latter,  is  not  liable  to  the  extent  of  the  property  so  taken. 
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3.  BAJflE— Costs— Apportionmbnt. 

Code  Civil  Proc.  N.  Y.  $$  1839, 1847,  providing  for  the  apportionment  of  damages 
and  costs  among  the  several  devisees,  have  reference  to  actions  against  two  or  more 
of  the  devisees,  and,  the  action  being  against  defendant  alone,  costs  and  disburse- 
ments are  properly  awarded  against  him. 

Appeal  from  special  term,  New  York  county. 

Action  by  Catherine  Fink  against  Cornelia  F.  Berg,  a  devisee  of  Henry 
Pfenning,  for  $1,000  loaned  the  testator.  Judgment  for  plaintiff,  and  defend- 
ant  appeals. 

Argued  before  Van  Brunt,  P  J.,  and  Brady  and  Daniels.  J  J. 

Erasttis  F.  Broxjon,  for  appellant.    JV.  /.  0*Connell,  for  respondent 

Daniels,  J.  The  recovery  secured  by  the  judgment  was  for  a  debt  con* 
tracted  by  Henry  Pfenning  in  his  life-time.  By  his  will,  he  devised  his  real 
and  personal  estate  to  his  wife  during  her  natural  life,  and,  after  her  decease* 
in  equal  shares  to  his  three  children.  The  defendant  was  one  of  these  chil- 
dren, and  the  recovery  in  the  action  is  against  her,  as  devisee,  and  also  as  the 
heir  at  law  of  one  of  the  other  three  children,  who  died  after  the  testator,  and 
before  the  commencement  of  this  action.  The  loaning  by  the  plaintiff  to  the 
testator  of  $500,  on  or  about  the  14th  of  February,  1878»  was  proved,  beyond 
any  fair  ground  of  controversy ;  but  as  to  the  additional  sum  ci  $500  the  evi- 
dence was  by  no  means  so  clear.  It  was,  however,  shown  that  the  testator^ 
at  the  time  when  the  loans  are  stated  to  have  been  made,  was  desirous  of  ob- 
taining the  sum  of  $1,000.  He  applied  to  another  person,  who  was  a  witness 
in  the  action,  for  the  loan  of  about  that  sum  of  money.  The  witness  did  not 
himself  make  the  loan,  or  any  part  of  it;  and,  on  account  of  his  declining  it, 
the  testator  exhibited  a  degree  of  indifference  towards  him  which  led  him  to 
believe  that  the  omission  to  make  the  loan  had  given  him  offense.  And  on 
this  account  he  had  a  conversation  with  the  testator,  in  which  the  latter  stated 
to  him  that  he  had  got  the  money,  and  could  have  got  more  if  he  had  wanted 
it;  and  he  added  that  he  had  got  it  at  Slater's,  in  Philadelphia,  which  was 
the  name  of  the  plaintiff  at  that  time.  The  conversation  with  the  testator, 
he  said,  took  place  In  the  winter  of  1878  and  1879,  and  in  the  course  of  it  hie 
statement  was  that  the  testator  said  he  did  not  want  to  go  over  to  Philadel- 
phia; but  he  added:  "I  got  it  over  there,  from  the  Slaters,  and  I  could  have 
got  more  if  I  had  wanted  it."  And  as  the  proof  was  clear  and  distinct  that  he 
had  obtained  the  first  $500  from  the  plaintiff,  there  was  good  reason  for  in- 
ferring, from  this  evidence,  and  other  testimony  in  the  case,  that  be  had  se- 
cured a  second  sum  of  $500,  making  the  amount  $1,000,  which  was  tlie  sub- 
ject of  the  conversation,  from  the  plaintiff  in  the  action.  As  to  this  latter 
part  of  the  loan,  the  testimony  was  sufficient  to  render  the  inquiry  one  of 
fact,  whether  the  testator  had,  or  had  not,  obtained,  this  sum  of  money  from 
the  plaintiff.  And  the  court  having  decided  the  fact  against  the  defendant, 
upon  evidence  supporting  that  conclusion,  the  decision  cannot  be  set  aside 
because  of  any  infirmity  in  this  part  of  the  proof. 

Under  this  proof  the  defendant,  as  devisee  of  one-third  of  the  testator's  es- 
tate, was  liable  for  the  payment  of  that  proportion  of  the  indebtedness,  for  it 
was  made  to  appear  in  the  action  that  tlie  plaintiff  could  not  recover  or  col- 
lect her  debt  by  proceedings  in  the  surrogate's  court  against  the  executor 
of  the  estate.  But,  as  to  the  one-half  of  another  third  of  the  indebtedness,  the 
defendant  does  not  appear  to  be  liable  under  the  provisions  of  the  statute. 
The  ground  of  this  liability,  as  the  statute  has  defined  it«  arises  out  of  the  fact 
that  the  person  liable  has  been  made  a  devisee  under  the  will  of  the  testator. 
By  section  1843  of  the  Code  of  Civil  Procedure,  devisees,  after  the  heirs,  are 
declared  to  be  respectively  liable  for  the  debts  of  the  decedent,  only  to  the  ex- 
tent of  the  estate,  interest,  and  right  in  the  real  property  effectually  devised 
to  them  by  the  decedent.  And  the  only  property  so  devised  by  the  will  of 
the  testator  to  the  defendant  was  one-third  of  his  estate.    When  there  may 
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be  more  than  one  of  such  devisees  prosecuted  in  the  action,  by  section  1847  of 
the  same  Code,  the  recovery,  as  to  damages  and  costs,  is  to  be  apportioned  to 
the  value  of  the  devised  property.  There  is  no  provision  in  either  of  these, 
or  any  other  section,  rendering  the  devisee  liable  because,  as  the  heir  at  law 
of  another  devisee,  he  or  she  may  have  inherited  property  previously  devised 
to  the  deceased  devisee.  Neither  has  the  statute,  by  anything  contained  in 
it,  rendered  the  lieir  of  a  devisee  liable  for  the  debts  of  the  testator  making 
the  devise;  and  as  the  remedy  has  been  prescribed  and  regulated  whoilv  by 
statute,  at  the  same  time,  also,  being  declaratory  of  the  rights  of  the  creditor, 
and  the  liability  of  a  devisee  as  heir  of  another  devisee  has  not  been  created, 
it  cannot  be  maintained  under  the  provisions  of  the  law.  But,  as  to  the  de- 
ceased devisee,  the  indebtedness,  if  it  is  to  be  collected  at  all,  must  probably 
be  in  the  ordinary  course  of  administration,  as  other  debts  existing  against 
the  deceased  devisee  are  collected.  So  far,  therefore,  as  the  defendant  has 
been  charged  for  the  indebtedness  proved  in  the  action,  as  the  heir  of  one- 
third  of  the  estate  devised  to  a  deceased  devisee,  there  seems  to  be  no  legal 
ground  for  its  support.  By  the  decision  of  the  judge,  at  the  trial,  this  liabil* 
ity  has  been  placed  upon  the  assumed  fact  that  the  defendant  acquired  this 
half  of  one-third  as  the  heir  of  the  testator.  But  that  finding  is  not  warranted 
by  the  facts;  for  she  did  not  inherit  the  half  of  the  one-third  devised  to  Lewis 
Pfenning,  the  deceased  devisee,  as  the  heir  at  law  of  the  testator,  but  she  dep- 
rived it  as  the  heir  at  law  of  this  devisee;  and,  as  to  that,  she  has  not  been 
rendered  liable  by  reason  of  the  descent  of  the  property  to  her  in  this  manner. 
If  the  statute  had  charged  the  indebtedness  upon  land,  then  the  judgment 
maintaining  this  liability  might  be  sustained,  but  it  has  not  done  so.  It  has 
gone  no  further  in  that  direction  than  to  create  a  personal  or  individual  lia- 
bility, the  judgment  upon  which  has  been  directed,  by  section  1852  of  this 
Code,  to  be  satisfied  out  of  the  real  property  devised  by  the  testator  to  the  de- 
fendant. And  so  far  as  it  has  provided  for  the  liability  of  heirs,  that  liability 
has  been  restricted  to  the  heirs  alone  of  the  testator  himself.  The  other  dev- 
isee of  one^third  of  the  estate  died  in  September,  1885,  leaving  one  child, 
and  the  share  descending  to  that  child  had  been  otherwise  sold.  There  was, 
accoi^ingly,  no  person  who  could  be  proceeded  against,  under  the  statute, 
other  than  this  defendant,  and  she  was  liable  for  no  more  than  one-third  of 
the  debt. 

In  the  judgment  which  was  awarded,  the  costa  and  disbursements  of  the 
action  were  allowed  against  this  defendant.  That  allowance  has  been  com- 
plained of  as  erroneous,  for  the  reason  that  the  statute  has  provided  that,  in 
such  an  action  as  this,  what  the  plaintiff  is  entitled  to  recover  for  damages 
and  costs  must  be  apportioned  among  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  or  devised  to  each  devisee,  in  the  same 
manner  as  is  declared  in  section  1839  of  the  Code.  But  these  sections  clearly 
apply  only  to  an  action  brought  against  two  or  more  devisees.  They  have  no 
application  to  the  case,  where  the  action  is  against  a  sole  defendant,  as  heir 
or  devisee.  In  such  an  action,  no  apportionment  of  the  costs  is  directed  to 
be  made.  The  extent  of  the  liability  of  the  devisee  has  been  defined  and  de- 
clared. Whether  the  suit  be  against  a  devisee,  as  the  person  who  alone  is 
liable,  or  against  two  or  more,  the  liability  for  the  indebtedness  is  still  the 
same.  But  as  to  the  costs,  no  apportionment  has  been  directed,  or  can  be 
made,  under  the  provisions  of  the  statute,  where,  as  in  this  case,  the  action  is 
against  a  sole  devisee.  The  judgment,  however,  should  be  so  far  modified 
as  to  limit  the  liability  of  the  defendant  to  one-third  of  the  indebtedness,  with 
interest  upon  it;  and,  as  so  modified,  it  should  be  affirmed,  without  costs  of 
the  appeal  to  either  party. 

Van  Bkuwt,  r.  J.,  and  lUiAVYf  J.,  concur. 
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GoETZE  et  al.  v.  Dunphy* 

(Supreme  Cov/rt,  Qeneral  Term^  ^rttt  Department,    November  28, 1868.) 
Balk — Action  for  Pricb-- Instructions— New  Trial. 

Defendant  contracted  witb  plaintiffs  for  the  purchase  of  certain  calf-akinB,  which 
plaintiffs  guarantied  should  lose  not  more  than  6  per  cent,  of  their  invoice  weight 
Defendant  refused  to  receive  them,  and  plaintiffs  sued  him  for  the  difference  be- 
tween the  contract  price  and  the  actual  proceeds  of  the  skins,  which  they  had  sold 
at  auction.  It  was  proved  that  the  skins  had  shrunk  more  than  6  per  cent.,  and  the 
court  charged  that  if  the  shrinkage  below  the  invoice  waa  greater,  at  the  time  of 
delivery,  than  the  limits  allowed  by  the  contracts,  defendant  had  the  right  to  re- 
ject.   The  jury  found  for  plaintiffs.    Held^  that  defendant  was  entitled  to  a  new 


Appeal  from  special  term,  New  York  county;  Patterson,  Justice. 

Action  on  contract  by  Hermann  Goetze,  Ernst  Popert,  and  Axel  Thoinaen, 
doing  business  in  Hamburg,  Germany,  under  the  firm  name  of  Groetze  & 
Popert,  against  John  Dunpby.  Tiiere  was  a  verdict  for  plaintiffs,  on  whidi 
judgment  was  entered,  and  defendant  appeals. 

Before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  J  J. 

Hobba  df  Qifford,  for  appellant.  EvarUf,  Cfioate  <6  Seaman.  {TreadweU 
Clevelandf  of  counsel,)  for  respondents. 

Daniels,  J.  The  defendants  entered  into  three  contracts,  in  April  and 
May,  1884,  for  the  purchase,  from  the  plaintiff,  of  three  different  lots  of  wel» 
salted  calf-skins.  The  calf-skins  contracted  to  be  sold  in  this  manner,  after- 
wards in  pai't  arrived,  and  were  unladen  at  a  wharf  in  Hoboken,  on  the  har- 
bor of  New  York.  The  defendants  refused  to  accept  or  receive  the  skins,  and 
they  were  afterwards  sold,  under  the  authority  of  the  plaintiffs,  and  the  ver- 
dict has  been  recovered  for  the  difference  between  the  prices  agreed  to  be 
paid  and  the  proceeds  of  the  sale.  These  skins  were  to  be  shipped  by  the 
plaintiffs,  who  were  engage<l  in  business  at  Hamburg,  in  Germany,  and  de^ 
livered  on  their  arrival  in  New  York.  Each  of  the  contracts  of  sale  con* 
tained  the  statement  that  the  skins  were  guarantied  not  to  lose  over  6  per 
cent,  from  their  invoice  weight.  By  the  evidence  of  John  Andresen,  whawas 
the  broker  by  whom  the  contracts  of  sale  were  negotiated,  the  fact  was  proved 
that  the  skins  did  lose  in  weight  more  than  this  percentage.  He  stated  that 
some  of  them  had  lost  1  or  2  per  cent  more  than  6  per  cent,  and  some  had 
lost  more.  And  there  was  no  contradiction  whatever,  as  to  this  fact,  in  any 
of  the  evidence  taken  upon  the  trial.  The  fact  that  the  skins  had  lost  more 
than  6  per  cent,  from  their  invoice  weight  was  conclusively  proved*  there- 
fore, upon  the  trial;  and  as  to  this  fact  the  defendant's  counsel  asked  tlie 
court  to  charge  that  if  tlie  shrinkage  below  the  invoice  weight  was  greater, 
at  the  time  of  delivery,  than  the  limits  allowed  by  the  several  contracts,  re- 
spectively, the  defendant  had  the  right  to  reject  such  skins,  and  the  plaintiffs 
could  not  recover  under  such  contracts.  The  court  responded:  *' Yes,  that  is 
substantially  so;  that  if  the  shrinkage  below  the  invoice  was  greater,  at  the 
time  of  the  delivery,  than  the  limits  allowed  by  the  several  contracts  respect- 
ively, the  defendant  had  the  right  to  reject."  Under  this  evidence,  and  the 
direction  given  by  the  court  to  the  jury,  their  verdict  should  have  been  for 
the  defendant.  They  must  have  misunderstood  the  direction  which  the  court 
gave,  to  return  the  verdict  which  they  did.  The  judgment  and  order  shouki, 
therefore,  be  reversed,  and  a  i^ew  trial  directed,  with  costs  to  the  defendant 
to  abide  the  event  of  the  action. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 
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Smith  et  al,  v.  White  et  ah 
(Supreme  Court,  Oeneral  Term^  First  Department.    November  23, 1888.) 

1.  AeaioNmNT  for  Bbnefit  ov  Crbditors— Fraudulbnt  Pbbfbrbnces. 

Where  an  assignor  for  benefit  of  creditors  preferrred  the  firm  of  which  the  aa- 
signee  is  a  member,  and  it  appears  that,  from  his  expectation  to  derive  some  benefit 
from  the  administration  of  the  property,  and  from  an  agreement  between  him  and 
the  assignee,  in  relation  to  the  purchase  of  a  portion  of  the  property,  and  from  his 
attempts  to  borrow  money  from  the  assignee's  firm,  because  of  such  preference,  the 
assignor  expected  to  be  benefited  by  the  assignment,  and  that  the  preference  was  for 
that  purpose,  the  assignment  is  properly  declared  to  be  fraudulent. 

2.  Same—Concealment  of  Pbopertt— Evidence. 

Concealment  of  property  is  not  sufficiently  shown  by  the  assignor's  testimony 
that  goods  of  the  value  of  $700  were  in  his  house  at  the  time  of  the  assignment,  and 
were  never  delivered  to  the  assignee,  but  were  sold  to  various  people  in  the  same  city, 
of  whom  he  cannot  name  one,  or  of  whom  he  afterwards  names  one,  but  cannot  give 
the  circumstances,  or  the  quantity  sold  to  him ;  nor  by  the  testimony  of  his  wife 
that  she  retained  the  goods  for  her  wages ;  the  assignee  testifying  that  he  procured 
goods  from  the  house,  and,  on  examination,  found  no  others,  and  it  further  appear- 
ing that  the  assignor  attempted  to  borrow  money  to  relieve  his  necessities,  which 
necessities  were  the  alleged  cause  for  selling  the  goods. 

8.  Same— Sajlb  bt  Assioneb  to  His  Own  Firm--Evidbmgb. 

Evidence  that  the  assignee,  fearing  that  he  would  be  deprived  of  the  property, 
and  lose  his  preference,  applied  to  H.,  who,  after  a  superficial  examination,  pur- 
chased it  with  money  belonging  to  the  assignee's  firm ;  that  a  clerk  of  the  firm  was 
placed  in  charge,  and  the  assignor  and  his veife  were  employed  about  the  premises; 
that  a  part  of  the  property  was  consigned  to  and  sold  by  the  firm,  and  another  part 
was  stored,  under  its  control,  which  latter  part  was  sold  by,  and  the  price  paid  to, 
the  assigpaee's  partner:  that  U.  gave  no  attention  to  the  business,  ana  made  no  en- 
tries respecting  it  in  his  books,  and  alleged  that  he  repaid  the  partner  in  bills,  in- 
stead of  a  check,  because  of  convenience,  but  paid  other  debts  by  check,— suffi- 
ciently shows  that  the  assignee's  firm  was  the  real  purchaser. 

Appeal  from  special  term,  New  York  county. 

Action  by  M.  V.  fi.  Smith  and  others,  jadginent  creditors  of  James  White, 
against  James  White,  Charles  Wise,  and  others,  to  set  aside  an  assignment 
for  benefit  of  creditors  by  White  to  Wise.  Judgment  for  plaintiffs,  and  de- 
fen(tints  appeal. 

Argued  before  Van  Brunt  P.  J.,  and  Brady  and  Bartlett,  J  J. 

Otto  Horwltz,  for  appellants.    A   Blumewttiel,  for  respondents. 

Van  Brtjnt,  P.  J.  This  appeal  is  based  entirely  upon  a  consideration  of 
tfae  facts,  and  it  is  claimed  that  the  evidence  introduced  upon  the  trial  failed 
to  support  the  findings  of  fact  of  the  court  below.  The  action  was  brought 
to  set  aside  an  assignment  made  by  the  defendant  James  White  to  the  de- 
fendant Charles  Wise,  for  the  benefit  of  cre«litors.  In  and  by  said  assign- 
ment were  preferred  certain  indorsements  of  the  firm  of  L.  &C.  Wise,  of 
wliich  the  assignee  was  a  member,  and  also  an  indebtedness  due  by  the  said 
James  White  to  the  said  firm  of  L.  &  C.  Wise.  There  were  next  preferred 
certain  debts  of  James  White  to  one  John  Dwyer.  It  was  claimed  upon  the 
part  of  the  plaintiffs,  who  are  judgment  creditors  of  James  White,  tbut  this 
assignment  was  made  with  inttfut  to  hinder,  delay,  and  defraud  the  creditors 
of  James  White.  And  it  is  claimed  that  the  evidence  shows  that  there  was 
a  fraudulent  concealment  of  property  by  James  White,  and  that  a  fraudulent 
arrangement;  was  entered  into,  between  the  assignor  and  the  assignee,  whereby 
the  assignor  was  to  receive  certain  benefits  out  of  the  assigned  property. 
The  evidence  to  establish  these  propositions  was  largely  circumstantial,  and 
depends  upon  inferences  to  be  drawn  from  the  acts  of  the  parties  in  reference 
to  the  assigned  estate.  It  is  true  that,  in  regard  to  the  arrangement  for  the 
benefit  of  the  assignor,  tlie  assignor  has  directly  testified  to  such  agreement; 
but  it  is  apparent,  from  the  nature  of  the  testimony  of  the  assignor,  that  no 
reliance  whatever  can  be  placed  upon  any  evidence  which  he  gave,  unless  it 
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is  in  some  way  corroborated  by  the  other  evidence  in  the  case,  or  the  circum- 
stances which  have  been  established  otherwise  than  by  his  testimony. 

The  evidence  of  the  assignor,  in  reference  to  his  disposition  of  the  $700 
worth  of  goods,  which  he  claims  were  in  his  house  at  the  time  of  the  assign- 
ment, and  which  were  never  delivered  over  to  the  assignee,  is  of  such  a  char- 
acter as  conclusively  proves  that  any  evidence  that  he  might  give  is  totally 
unreliable.     It  appears  from  his  testimony  that  he  sold  this  $700  worth  of 
goods  for  the  purpose  of  supplying  necessaries  for  his  family;  that  he  was  in 
great  need  of  money;  that  he  sold  these  goods  to  various  people,  all  in  the  city 
of  Brooklyn,  but  he  is  not  able  to  name  a  single  person  to  whom  he  sold  a 
single  article.     This  story  is  absolutely  incredible,  and  is  undoubtedly  false. 
It  is  impossible  for  anybo  ly  to  place  any  credit  upon  a  statement  so  palpably 
false  as  this.     The  fact  of  the  sale  of  these  goods,  certamly,  was  a  matter  of  . 
some  importance  to  the  assignor  at  this  time,  in  view  of  his  alleged  necessi- 
tous circumstances;  and  that  he  should  have  sold  the  whole,  without  being 
able  to  name  a  single  purchaser,  and  all  in  Brooklyn,  cannot  be  credited.     It 
is  true  that  he  subsequently  testitied  to  the  fact  that  he  sent  some  of  these 
goods  to  the  firm  of  A.  S.  Richards  Sc  Go    but  how  much,  when,  or  where,  is 
in  no  way  disclosed.    The  story  upon  the  part  of  the  wife  of  the  assignor, 
that  these  goods  were  retained  by  her,  from  time  to  time,  because  of  her 
wages,  which  remained  unpaid,  is  equally  incredible.    This  seems  to  have 
been  an  invention  of  her  own,  because,  during  his  examination,  the  assignor, 
White,  seems  to  have  claimed  these  goods,  and  he  and  iiis  wife  do  not  seem  to 
have  been  exactly  in  accord  as  to  the  circumstances  under  which  these  goods 
were  retained  in  his  house.    It  is  true  that  it  is  urged,  upon  the  part  of  the 
assignee,  that  this  story  is  entirely  a  fabrication,  and  that  no  such  goods  ever 
existed;  that  there  were  certain  goods,  a  part  of  the  stock  of  leather,  in  the 
house  of  the  assignor,  which  the  assignee  procured,  and  he  then  examined, 
and  did  not  find  any  other  goods  there;  and  such  a  quantity  of  goods  as  testi- 
fied to  by  White  could  not  have  been  there,  without  his  seeing  them;  and  it 
may  be  that  the  existence  of  these  goods  was  due  to  the  fertile  imaginatioii 
of  the  assignor     If  the  assignor  had  these  means  at  his  com  mand,  why  should 
he  be  so  solicitous,  immediately  after  the  assignment,  to  obtain  moneytfrom 
the  assignee.    The  evidence  is  beyond  dispute  that  attempts  were  made,  that 
his  necessitous  circumstances  were  pleaded,  in  order  that  his  old  friends  L.  & 
€.  Wise,  who  had  been  the  consignees  of  his  goods,  should  relieve  his  neces- 
sities.   It  t)ecome6  necessary,  therefore.  In  order  to  sustain  this  charge  of 
fraud,  that  we  should  look  to  see  whether  any  evidence  to  show  that  a  fraud- 
ulent intent  existed  upon  the  part  of  the  assignor  can  be  found  from  those 
facts  which  are  established  from  other  sources,  without  the  evidence  of  the 
defendant  and  his  wife.     It  seems  to  us  plainly  deducible,  from  the  evidence 
of  the  other  witnesses  in  the  case,  that  the  defendant  White  did  not  intend  to 
part  with  his  property,  for  the  purpose  of  paying  his  creditors,  without  the 
hope  of  ultimate  reward     He  believed  that  be  would  derive  some  benefit  from 
the  administration  of  this  property,  atter  the  assignment.    From  what  this 
belief  arose,  we  are  not  informed,  except  so  far  as  it  supports  ihe  statement 
which  was  made  by  White  of  the  agreement  between  himself  and  the  as- 
signee, as  to  his  future  employment.    But  that  such  a  belief  existed,  seems  to 
be  beyond  question  established  by  the  evidence  of  Wise,  who  states  that,  in 
a  conversation  had  shortly  alter  the  assignment,  when  White  was  beingshoved 
aside,  that  White  did  not  like  it  at  all,  and  stated  that  he  did  not  think  the 
business  was  to  be  done  in  that  way;  that  he  thought  be  was  going  to  run  the 
factory.    It  further  appears  from  the  evidence  of  the  assignee  that,  in  respect 
to  the  horse  and  the  yacht,  it  was  understood  between  the  assignee  and  White 
that  he  should  get  the  yacht  and  the  horse  and  wagon,  and  that  the  assignee 
told  him  he  would  protect  him  all  he  could,  and  that  he  should  have  the  first 
•chance,  provided  he  paid  as  much  as  anybody  else.    It  further  appears  that 
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the  RSBignee  allowed  White  to  select  appraisers  for  the  yacht,  in  order  to  de- 
termine the  value  at  which  it  was  to  be  turned  over  to  him;  and  White  seems 
to  have  thought  his  rights  in  reference  to  the  yacht,  in  consequence  of  the 
agreement  made,  were  of  such  a  character  as  justitied  him  in  taking  possession 
of  the  same,  and  it  required  legal  proceedings  on  the  part  of  the  assignee  to 
get  it  back.  The  whole  atmosphere  surrounding  the  inception  and  the  carry- 
ing out  of  this  assignment  shows  that  it  was  nut  made  in  good  faith  on  the 
part  of  White,  but  that  it  was  made  for  the  purpose  of  getting  some  benefit 
therefrom,  and  that  his  preference  of  the  debts  due  to  L.  &  G.  Wise  were 
made  because  he  expected  to  derive  some  benefit  therefrom,  from  ttie  firm  of 
L.  &  C.  Wise,  and  not  simply  for  the  purpose  of  paying  their  debt.  The  at- 
tempts to  borrow  money  immediately  after  the  assignment  were  indicative 
of  this.  The  inference  naturally  follows,  from  the  circumstances  attending 
these  loans,  that  they  were  appli(^  for,  based  upon  the  fact  that  in  the  as- 
signment White  had  preferred  L.  &  C.  Wise.  Loans  seem  to  have  been  made 
to  Mrs.  White  by  the  firm  of  L.  &  C.  Wise.  They  may  possibly  have  been 
induced  by  this  consideration.  But  it  is  entirely  immaterial  how  great  may 
have  been  the  good  faith  of  L.  &  G.  Wise,  in  respect  to  this  assignment,  if  we 
find  from  the  whole  evidence  4hat  there  was  a  fraudulent  intent  upon  the  part 
of  James  White,  or  that  the  assignment  was  made  by  him  because  he  sup- 
posed that  he  was  going  to  get  some  gain  therefrom.  Whether  the  hope  was 
well  founded  or  not,  the  fraudulent  intent  existed,  which  invalidated  the  act, 
as  against  all  his  creditors.  The  inferences,  therefore,  which  were  arrived  at 
by  the  court  below,  are  not  so  unsupported  by  testimony  as  would  justify  this 
court,  which  has  not  the  witnesses  before  it,  in  disturbing  the  conclusion, 
even  if  we  thought  that  the  weight  of  evidence  was  in  favor  of  the  defendant. 
But  upon  a  consideration  of  the  circumstances  attending  this  assignment,  and 
the  subsequent  acts  of  the  parties  thereunder,  we  cannot  but  come  to  the  con- 
<^lusion  that,  at  least,  James  White  was  actuated  by  a  fraudulent  intent  in 
making  this  disposition  of  his  property,  which  he  had  a  right  to  do,  if  actuated 
by  proper  motive's.  • 

There  is  another  transaction  which  is  attacked  by  the  plaintiffs  in  this  ac- 
tion. It  is  a  sale  of  a  portion  of  the  assigned  properly  to  one  Uirsch.  It  is 
claimed,  upon  the  part  of  the  plaintiff,  that  the  conclusion  drawn  by  the  court 
that  this  was  a  sale  by  the  assignee  to  his  own  firm,  is  amply  supported  by  the 
evidence  showing  the  transaction  in  all  its  details.  That  there  was  evidence 
enough  to  sustaiu  the  conclusion  of  the  court  in  this  regard,  we  cannot  doubt. 
It  may  be,  however,  that  the  conclusion  is  more  strongly  established  by  the 
failure  to  prove  facts  than  by  the  facts  established.  The  circuifastances 
proved  were  of  such  a  character  as  necessarily  to  call  upon  the  defendants 
for  explanation,  and  satisfactory  explanations  were  not  forthcoming,  and  the 
absence  of  such  explanations  necessarily  led  to  the  one  result.  It  appeai-s  from 
the  evidence  that  the  assignee's  firm  of  L.  A  G.  Wise  were  largely  engaged  in 
business,  as  commission  merchants,  and  that  the  defendant  Leon  M.  Hirsch 
was  also  engaged  in  business,  as  a  large  shoerdealer,  in  Grand  street.  They 
appear  to  have  been  acquainted  with  each  other  for  a  considerable  length  of 
time,  but  it  does  not  appear  that  they  had  had  any  commercial  dealings  of 
any  magnitude,  prior  to  the  one  in  question.  The  assignee,  being  fearful 
that  replevin  proceedings  would  takeout  of  his  possession  a  considerable  part 
of  the  assigned  property,  and  thereby  the  chance  of  his  firm  getting  their 
preference  largely  diminished,  concluded  that  it  was  necessary  to  get  rid  of 
the  assigned  property  in  the  shoitest  manner  possible,  and  Hirsch  was  applied 
to,  for  the  purpose  of  carrying  out  this  scheme.  After  a  very  superficial  ex- 
amination of  the  property  to  be  sold,  he  buys  the  same,  with  money  borrowed 
from  Leopold  Wise,  and  which  appears  to  have  been  advanced  by  the  firm  of 
L.  &  C.  Wise  to  Leopold  Wise.  This  money,  or  some  portions  of  it,  Hirsch 
claims  to  have  repaid,  in  bills,  no  check  ever  having  passed,  and  no  account 
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of  the  same  ever  having  been  entered  in  any  book.  All  that  is  presented,  are 
receipts  for  the  money »  and  some  loose  memoranda  on  manilia  paper.  It  ap- 
pears that,  immediately  after  this  purchase,  a  nephew  of  L.  &  C.  Wise,  and 
a  clerk  in  their  employ,  is  put  in  charge  of  the  property;  that  White  and  his 
wife  are  employed  upon  the  premises ;  that  almost  all  the  goods  manufactured 
are  consigned  to  L.  &  C.  Wise,  and  sold  by  them,  and  that  leather,  which 
was  in  the  factory,  was  stored,  at  the  suggestion  of  L.  &  C.  Wise,  under  their 
immediate  control.  It  further  appears  that  the  policies  of  insurance  were 
only  taken  out  for  three  months.  It  further  appears  that  when,  almost  im- 
mediately after,  a  purchaser  for  the  leather  in  this  warehouse  was  sought,  the 
Wises  conducted  the  negotiations  for  the  sale,  and  received  the  money,  upon 
its  sale,  and  that,  in  fact,  Hirsch  paid  no  attention  whatever  to  the  business, 
saw  nothing  of  the  contents  of  the  books  kept  at  the  factory,  and  had  no  en- 
tries in  his  own  books  in  respect  thereto.  The  excuse  which  Hirsch  gave  for 
making  his  payments  to  L.  A  C.  Wise  in  bills,  was  that  large  amounts  of  bills 
were  received  in  his  store  on  Saturdays,  and  that  he  did  not  want  to  go  to  the 
bank  and  deposit  them,  so  he  handed  them  over  to  the  Wises.  But  a  differ- 
ent influence  seems  to  have  operated  when  he  was  paying  for  his  purchases, 
and  also  when  he  was  giving  Marcus  Wise,  who  was  in  charge  of  the  prop- 
erty, tlie  money  paid  for  labor  at  the  factory.  He  states  that  tlte  reason  why 
he  gave  checks  for  all  the  purchases  that  he  made,  was  that  he  did  not  want 
to  give  the  boy  $500  or  $600  in  bills,  and  that  he  did  not  always  have  them  in 
the  store;  and  immediately  thereafter  he  states  that  he  paid  Wise  in  bills,  he- 
cause  he  had  tliem  in  the  store,  and  did  not  want  to  go  to  the  bank, — an  in- 
consistency which  shows  conclusively  the  fact  that  all  this  maneuvering  was 
done  to  cover  up  the  real  transaction.  Business  men  do  not  do  business  in 
that  way.  Their  operations  are  entered  in  their  books,  and  payments  are 
made  by  checks,  rather  than  by  bills;  and  it  is  only  when  it  is  deemed  desir- 
able that  the  transaction  should  not  be  traced  that  bills  are  resorted  to.  U 
checks  had  been  used  in  these  payments  to  Wise,  it  could  have  been  ascer- 
tained, beyond  all  question,  precisely  how  the  ac^unt  stood,  and  where  the 
money  came  from;  but  it  being  claimed  that  these  payments  were  made  in 
bills,  it  is  impossible  to  determine  whether  they  were  payments  in  fact,  or 
mere  receipts  given,  L.  &  G.  Wise  being  all  the  time  the  real  parties  in  inter- 
est. That  they  were  such,  seems  to  be  evidenced  by  ail  their  actions.  They 
seem  to  be  the  ones,  through  their  clerk,  who  controlled  the  factory,  and  they 
also  seem  to  have  been  the  ones  who  interested  themselves  in  the  sale  thereof, 
and  this  pretended  loan  from  Leopold  Wise  to  Hirsch  seems  to  have  been 
solely  for  the  purpose  of  covering  up  the  ownership  of  L.  &  0.  Wise.  It  is 
impossible  to  discuss  all  the  evidence  taken  in  this  case  at  length,  but  the 
deductions  which  have  been  drawn  therefrom  are  not  of  such  a  character  that 
this  court  should  interfere  with  these  conclusions.  It  is  true  that  they  are 
supported  by  inference,  rather  than  by  direct  evidence,  but  when  we  con- 
sider all  the  circumstsmces  surrounding  the  case,  and  the  atmosphere  which 
prevades  every  act  done  in  connection  with  it,  we  cannot  but  come  to  the  con- 
clusion that  there  was  something  wrong  about  the  whole  transaction.  We  are 
therefore  of  opinion  that  the  judgment  should  be  affirmed,  with  costs. 

Bradt,  J.,  concurs.    Baktlbtt,  J.|  concurs  in  the  result. 


Johnston  v.  Donvan  et  ah 

{Supreme  Court,  Oeneral  Term,  First  Depa/rtmenU    November  23, 18S8.) 

HOBTOAOBS—FoRBCLOSUBB— Evidence — Colx^tbral  Aobebmbnts. 

On  foreclosure  of  a  purchase-money  mortgage^  it  may  be  shown  that  the  prem- 
ises were  purchased  by  the  mortgagor  for  the  benefit  of  the  firm  of  which  he  wa» 
a  member,  and  that  a  sealed  contract  between  the  mortgagee  and  mortgagor's  co- 


Digitized  by  VjOOQIC 


Sup.  Ct.]  JOHKSTOK   V.  DOKVAN.  869 

partDer,  in  their  names,  was  also  made  for  the  benefit  of  the  firm ;  and,  these  facts 
DeinK  shown,  the  latter  agreement  Is  admissible  in  evidence  for  the  purpose  of  mod- 
ifying the  stipulations  of  the  mortgage. 

Appeal  from  judgment  on  the  report  of  a  referee. 

Mortgage  foreclosure  by  Harrison  K.  Johnston  against  Thomas  F.  Don  van 
and  others.  A  contract  was  made  for  the  sale  of  the  premises  in  question  by 
Charles  A.  Johnston  to  Don  van.  Charles  A.  Johnston  conveyed  to  John  H. 
Carnes,  who  executed  a  deed  to  Don  van  in  performance  of  the  contract,  and 
took  the  mortgage  in  suit.  The  mortgage  was  assigned  to  Charles  A.  John- 
ston, who  assigned  it  to  plaintiff.  Judgment  for  defendants,  and  plaintiff  ap- 
peals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Dantels,  JJ. 

Hamilton  Wallis,  for  appellant.    Payson  Menillt  for  respondents. 

Daniels,  J.  The  action  was  instituted  to  foreclose  a  mortgage  executed 
upon  unimproved  premises  in  the  city  of  New  York,  by  Thomas  F.  Donvan 
to  John  H.  Carnes,  to  secure  the  sum  of  $15,000,  with  intert^st  at  6  per  cent.* 
payable  semi-annually.  A  bond  was  executed  and  delivered  by  the  same  party 
to  the  mortgagee,  conditioned  for  the  payment  of  this  sum  of  money.  The 
mortgage  was  assigned  by  Carnes,  the  moi*tgagee,  to  Charles  A.  Jolniston, 
jmd  by  him  to  the  plaintiff  in  this  action.  It  was  given  for  the  purchase  price 
of  the  property  described  in  it.  A  contract  had  previously  been  made  be- 
tween Ctiarles  A.  Johnston  and  Thomas  F.  Donvan  for  the  sale  and  convey- 
ance of  these  premises;  but  before  the  execution  and  delivery  of  the  deed  it 
was  found  that  an  action  had  been  commenced  by  the  United  States  in  the 
circuit  court  for  the  Southern  district  of  New  York,  against  Harrison  John- 
ston, and  an  attachment  issued  and  levied  upon  this  property,  and  a  notice  of 
the  pendency  of  the  action  had  l)een  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York  against  the  same  property.  When  these  facts  were 
discovered  by  Silas  J.  Donvan,  who,  as  attorney  for  his  brother,  subscribed 
the  contract  for  the  purchase  of  the  land,  he  declined  to  take  the  title;  and  an 
agreement  was  thereupon  made  between  himself  and  Charles  A.  Johnston* 
by  which  it  was  agreed  that  the  notice  of  the  pendency  of  the  action,  and  the 
attachment  levied  upon  the  property,  should  be  removed  and  canceled  of  rec- 
ord before  the  1st  of  May,  1880;  and  in  that  case  only  was  the  interest  to  ac- 
crue and  run  on  the  bond  as  it  was  made  payable  therein.  It  was  further 
agreed :  "If  said  attachment  and  lis  pendens  are  not  removed  or  canceled  by 
said  1st  of  May  next,  interest  shall  begin  to  run  on  said  bond  only  from  the 
time  the  same  are  removed  or  canceled  of  record."  And  the  agreement  con- 
tained the  furtlier  stipulation  that,  in  case  the  United  States  government 
should  successfully  enforce  its  action  against  the  property,  then,  at  the  option 
of  Donvan,  the  bond  and  mortgage  should  become  absolutely  void;  but  if  the 
attachment  and  lis  pendens  should  be  removed  or  canceled  of  recoi*d  at  any 
time  after  the  1st  of  May,  1880,  the  bond  should  only  become  due  and  payable 
in  one  year  from  the  time  of  such  cancellation.  It  was  proved  upon  the  trial 
that  on  the  21st  of  May,  1884,  judgment  had  been  entered  in  favor  of  the  de- 
fendant Harrison  Johnston  in  the  action  brought  by  the  United  States;  and 
an  order  was  made  in  June  of  the  same  year  that  the  lis  pendens  should  be 
discharged,  unless  within  20  days  thereafter  the  plaintiff  in  the  action  should 
sue  out  a  writ  of  error.  Within  that  time  the  writ  of  error  was  sued  out,  and 
that  action  is  now  pending  in  the  supreme  court  of  the  United  States.  It  was 
further  proved  that  Charles  A.  Johnston,  the  vendor  in  the  contract  for  the 
conveyance  of  the  lands,  conveyed  the  premises  to  John  H.  Carnes,  who  exe- 
cuted the  deed  in  performance  of  the  contract,  and  received  the  bond  and 
mortgage.  But  this  conveyance  to  Carnes  was  made  without  consideration^ 
and  for  the  convenience  and  subject  to  the  direction  of  Charles  A.  Johnston ; 
the  object  of  it  being  to  exempt  the  property,  if  possible,  from  any  attachment 
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on  the  part  of  the  United  States  government  against  Harrison  Johnston.  The 
proof  also  showed  the  fact  to  be  that  Thomas  F.  Don  van,  the  grantee  in  the 
deed,  and  also  the  mortgagor,  was  in  partnership  with  Silas  J.  Donvan,  car- 
rying on  the  business  of  builders,  and  that  the  contract  for  the  conveyance  of 
the  premises  was  taken  by  Silas  J.  Donvan  in  the  name  of  Thomas  F.  Don- 
van;  and  that  Silas  J.  Donvan  was  the  person  who  acted  throughout  in  the 
negotiations  for  the  purchase  of  the  property,  and  in  making  the  agreement 
for  the  suspension  of  interest  on  the  mortgage  debt,  until  the  attachment  and 
lis  pendens  should  be  removed.  In  tliis  business  his  testimony  wsis  that  he 
acted  solely  for  the  firm,  and  that  the  property  was  purchased  in  this  manner 
for  the  benefit  of  himself  and  his  brother  as  partners.  The  referee,  on  this 
state  of  facts,  held  the  defendant's  defense  to  have  been  established  under  the 
agreement  executed  between  Charles  A.  Johnston  and  Silas  J.  Donvan. 

This  agreement,  as  well  as  the  contract  for  the  sale  and  purchase  of  the 
land,  were  under  seal;  and  on  account  of  that  fiict  its  authority  as  a  mod- 
ification of  the  bond  and  mortgage  was  resisted  and  denied  by  the  plaintiff. 
It  was  supposed  upon  the  trial,  and  the  same  position  is  advanced  in  support 
of  the  appeal,  that  the  piinciple  followed  in  tiie  decision  of  the  cases  of  Brigg$ 
v.  Partridge,  64  N.  Y.  357,  and  Williams  v.  Qillies,  75  N.  Y.  197,  prevented 
the  agreement  which  was  made  between  Charles  A.  Johnston  and  Silas  J. 
Donvan  from  becoming  operative  or  effectual,  in  any  manner,  in  this  respect 
But  neither  of  these  cases  sanctions  any  principle  preventing  the  effect  to  be 
given  to  this  agreement  which  it  was  the  object  and  design  of  the  parties  it 
should  have  over  the  bond  and  mortgage.  They  do  settle  the  proposition  that 
in  an  action  at  law  upon  a  sealed  instrument  executed  by  one  party.  In  the 
absence  of  anything  in  the  instrument  indicating  that  it  was  done  for  an- 
other, that  evidence  cannot  be  received  to  bring  in  or  enforce  the  covenant 
against  any  other  person,  but  that  the  rights  and  obligations  of  the  parties 
must  be  determined  according  to  the  language  and  import  of  the  agreement, 
as  it  may  have  been  made  and  sealed  by  the  parties.  The  present  case  stands 
in  no  way  in  conflict  with  this  principle,  for  the  action  has  not  been  brought 
at  law  upon  the  agreement,  or  to  enforce  either  of  its  covenants.  The  agree- 
ment has,  on  tlie  contrary,  been  brought  into  the  case  by  the  defendants  to 
indicate  cheir  equitable  rights,  and  prove  what,  under  the  circumstances,  was 
the  intention  by  which  the  parties  were  to  be  governed  in  the  observance  and 
enforcement  of  the  bond  and  mortgage;  and,  to  discover  and  carry  into  effect 
the  intention  and  design  of  the  parties,  the  court  is  entitled  to  place  itself 
precisely  in  the  position  occupied  by  them  at  the  time  when  these  instruments 
were  made  and  delivered.  And  the  agreement  made  in  this  manner  is  one 
of  the  facts  to  be  considered  and  consulted  as  an  indication  of  the  intention 
and  design  by  which  the  parties  consented  to  be  controlled  in  the  enforcement 
of  the  mortgage.  For  the  purpose  of  connecting  the  instrument  witli  the 
mortgage,  evidence  was  admissible  to  prove  the  fact  that  the  property  has 
been  bought  for  the  benefit  of  the  partnership.  Taking  the  deed  and  giving 
the  mortgage  in  the  name  of  one  of  the  partners  were  not  facts  entitled  to  so 
much  effect  in  the  case  as  to  exclude  proof  that  this  was  the  nature  of  the 
transaction;  for  in  Fairchild  v.  Fairchild,  64  N.  Y.  471,  It  has  been  held 
that  the  fact  of  a  purchase  of  real  estate  bHng  made  in  the  name  of  one  part- 
ner will  not  preclude  the  firm  from  proving  that  the  purchase  was  made  in 
reality  by  and  for  its  benefit.  In  adopting,  following,  and  applying  this  prin- 
ciple the  courts  observe  the  liberal  practice  sustained  and  adhered  to  in  equity. 
It  declines  to  be  bound  by  technical  legal  rules,  and  endeavors  to  discover 
and  enforce  the  transactions  of  parties  as  they  themselves  have  framed  them 
and  design  they  should  be  carried  into  effect.  This  has  long  been  a  peculiar 
attribute,  sanctioning  the  proceedings  in  courts  of  equity,  which  may  adjust 
their  decrees  so  as  to  meet  the  exigencies  of  the  controversies  they  may  be 
called  upon  to  rectify  and  enforce;  and  they  may  vary,  qualify»  restrain^  and 


Digitized  by  VjOOQIC 


Sup.Ct.]  HINMAN  V,  PIERCE.  861 

model  the  remedy  so  as  to  suit  it  to  mutual  and  adverse  claims,  controlling 
equities,  and  the  real  and  substantial  rights  of  all  the  parties.  "The  relief  to 
be  awarded  adapts  itself  to  the  special  circumstances  of  each  particular  case, 
adjusting  all  cross-equities,  and  bringing  all  the  parties  in  interest  before  the 
court."  1  Story,  Eq.  Jur.  (13th  Ed.)  §§  27.  28,  437.  In  Flagg  v.  Mann,  2 
Sum.  486,  it  was  said,  in  the  announcement  of  this  principle,  that  courts  of 
equity  do  not  regard  the  forms  of  instruments,  but  they  look  to  the  intent, 
and  give  to  the  acts  of  the  parties  the  construction  which  that  intent  justifies 
and  requires,  as  far  as  consistently  with  general  principles  it  can  be  done. 
Id.  530.  And  a  court  of  equity  will  wiiolly  disregard  the  form  of  the  trans- 
action, and  look  to  the  substance.  Id.  540.  And  that  was  all  that  was  done 
in  the  disposition  of  this  action  at  the  trial.  That  a  seal  will  not  be  held  to 
be  conclusive  in  a  court  of  equity,  as  it  is  required  to  be  in  a  court  of  law,  is 
further  illustrated  by  the  case  of  Stoddard  v.  Whiting,  46  N.  Y.  627,  when 
it  was  held,  and  is  now  undoubtedly  the  law,  that  a  deed,  absolute  upon  its 
face,  may  be  shown  by  oral  evidence  to  have  been  intended  only  as  a  security^ 
and  in  that  manner  converted  into  a  mortgage,  which  obviously  could  not  be 
done  if  the  strict  legal  rules  relating  to  sealed  instruments  were  considered  to 
be  conclusively  binding  in  courts  of  equity.  What  these  tribunals  will  look 
at  is  the  purpose  and  design  of  the  parties,  so  far  as  it  may  be  gathered  from 
the  agreements  or  covenants  which  they  have  made,  or  which  have  been  made 
with  their  authority  and  for  their  benefit;  and  to  carry  such  covenants  into 
effect  evidence  may  be  received  connecting  one  agreement  with  another. 
This  general  principle  was  considered  in  Coddington  v.  Dacia,  1  N.  Y.  186^ 
when  the  intention  of  the  parties  was  derived,  as  it  was  in  this  instance,  from 
different  instruments  in  writing.  And  in  Wilson  v.  Randall,  67  N.  Y.  338, 
the  law  was  declared  to  be  that  "the  contract  may  be  read  in  the  light  of  sur» 
rounding  circumstances;  and,  if  the  language  employed  is  uncertain  and  am- 
biguous, they  may  afford  a  key  to  the  meaning  and  intention  of  the  parties, 
but  they  cannot  be  used  to  contradict  what  is  expressed.  But  the  rule  does 
not  confine  the  court  in  construing  a  writing  to  the  very  instrument  in  ques- 
tion." Other  contemporaneous  writings  between  the  parties  relating  to  the 
same  subject-matter  are  admissible  in  evidence  to  explain  or  justify  the  agree- 
ment before  the  court,  (Id.  341;)  and  this  principle  was  acted  upon  and  fol- 
lowed in  Carley  v.  Potts,  24  Hun,  571.  And  it  is  broad  enough  to  permit  the 
proof  to  be  taken  which  was  received  at  the  trial,  showing  that  Silas  J.  Don- 
van,  in  the  negotiation  which  led  to  this  agreement,  and  in  the  taking  of  the 
agreement  itself,  was  acting  on  behalf  of  the  mortgagor,  as  well  as  himself^ 
as  he  plainly  did  in  taking  the  agreement  in  the  first  instance  for  the  sale  and 
conveyance  of  the  property,  which  was  executed  in  the  name  of  his  brother, 
the  other  partner,  by  himself  as  attorney.  The  evidence  left  no  substantial 
dispute  as  to  the  facts  in  the  case;  and  it  was  all  admissible  for  the  purpose 
uf  disclosing  and  connecting  the  different  features  to  the  transaction,  and 
presenting  them  in  such  a  manner  as  to  entitle  them  to  receive  the  effect  to 
which  in  the  judgment  of  the  court  of  equity  they  should  be  allowed  to  have. 
The  case  was  correctly  disposed  of  at  the  trial,  and  the  judgment  should  be 
afiirmed»  with  costs. 

Van  Brunt,  P.  J,,  and  Bartlett,  J.,  concur. 


HiNMAK  «.  Pierce  et  at, 
{Supreme  Court,  Oeneral  Term,  First  Department.    November  2S,  1888.) 

Practice  in  Civil  Cases—DismibsaI/— Refers ncb  to  Hear  Counter-claims, 

Plaintiff  having  failed  to  give  security  for  costs,  defendants  moved  to  dismiss 
the  complaint,  and  also  for  a  reference  of  certain  counter-claims  in  their  answer. 
An  order  was  entered  reciting  both  applications,  and  adjudging  that  the  motion 
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should  be  granted,  with  costs,  unless  plaintiff,  within  30  days,  should  file  the  seoa- 
rity,  and  pay  certain  costs,  wnich  he  lailed  to  do.  Held,  that  the  order  did  not  bind 
the  court  to  direct  a  reference.  It  stayed  plaintiff's  proceedings,  so  that  he  could 
not  reply  to  the  counter-claims,  and  the  court  therefore  properly  denied  the  refer- 
ence, and  dismissed  the  complaint  under  Code  Civil  Proc.  $  8*J77,  providing  for  such 
dismissal  when  plaintiff  fails  to  obey  an  order  for  security  for  costs. 

Appeal  from  special  term,  New  York  county;  Barrett,  Justice. 

Action  by  Alplieus  M.  Tlinman  against  Robert  T.  Pierce  and  Lorin  Palmer, 
doing  business  in  the  city  of  New  York  under  ttie  firm  name  of  Robert  T. 
Pierce  &  Co.,  for  an  accounting.  The  answer  alleged  certain  counter-claims, 
and  moved  for  an  order  requiring  plaintiff,  as  a  non-resident,  to  furnish  se- 
curity for  costs.  Thereafter,  at  a  special  term,  on  the  28(1  day  of  March,  1888, 
before  O'BitiEN,  J.,  the  following  ortler  was  made:  "On  reading  and  filing 
the  affidavit  and  notice  of  motion  on  behalf  of  the  defendants  to  dismiss  the 
complaint,  with  costs,  and  allowance  for  the  failure  of  the  plaintiff  to  file  se- 
curity for  costs  as  heretofore  ordered  herein,  and  for  the  appointment  of  a 
referee  to  take  proof  of  the  facts  stated  in  the  answer,  and  on  reading  the 
pleadings  and  the  order  herein,  of  date  March  2,  1888,  on  reading  and  filing 
the  affidavit  of  H.  Aplington,  in  answer  to  the  motion,  and  the  papers  hav- 
ing been  submitted  without  argument,  now,  on  motion  of  Wales  F.  Sever- 
ance, defendants*  attorney,  ordered,  that  said  motion  be  granted,  with  costs, 
without  the  plaintiff,  within  twenty  days  from  the  service  of  a  copy  of  this 
order  upon  his  attorneys,  pay  ten  dollars  costs  of  this  motion,  and  ten  dollars 
costs  of  the  order  of  March  2,  1888,  and  serve  his  reply,  and  give  security  for 
costs  as  heretofore  ordered,  in  which  event  this  motion  be  denied,  without 
costs."  April  14,  1888,  defendants  moved  for  a  short  order  to  show  cause 
why  an  order  ex  parte  should  not  be  entered  appointing  a  referee,  and  dismiss- 
ing the  complaint  absolutely,  with  coats  and  allowance.  The  following  opin- 
ion was  delivered  by  Baurett,  J.:  "The  defendants  may  take  an  order  ab- 
solute dismissing  the  complaint,  with  costs.  They  cannot,  however,  take  an 
order  which  will  liave  the  et¥ect  of  giving  them  an  affirmative  judgment  upon 
tlieir  counter-claim.  If  they  desire  to  proceed  with  the  litigation  in  the  latter 
respects,  they  must  permit  the  plaintiff  to  reply  and  defend  himself  against 
the  counter-ilaims  without  giving  security.  That  is  his  right.  He  can  be 
prevented  from  moving  his  own  claims,  but  he  cannot  be  prevented  from  de- 
fending himself.  It  would  be  monstrous  to  permit  a  large  judgment  against 
the  plaintiff  merely  because  he  cannot  give  security  for  costs."  The  follow- 
ing order  was  entered:  "Ordered  that  said  motion  be,  and  the  same  is  hereby, 
granted  in  part  as  follows:  That  the  complaint  be,  and  the  same  is  hereby, 
dismissed,  with  costs  to  be  taxed,  and  that  said  motion  for  an  order  of  refer- 
ence to  take  proof  as  to  the  facts  stated  in  the  defendant's  counter-claim  be, 
and  the  same  is  hereby,  denied,  and  that  defendant  take  nothing  in  this  ac- 
tion by  his  counter-claim,  defendant's  counsel  stating  in  open  court  that  he 
declines  to  waive  his  right  to  security  for  costs,  and  allow  plaintiff  to  reply 
without  such  security  having  been  first  given."  Defendants  appeal  from  so 
much  of  the  order  as  denies  the  reference. 

Before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ. 

Wales  F.  (Severance^  for  appellants.    H.  Aplington^  for  respondent. 

Daniels,  J.  An  order  was  obtained  on  the  application  of  the  defendants, 
requiring  the  plaintiff  to  file  security  for  costs.  He  failed  to  do  tliat,  and 
the  motion  was  thereupon  made  on  behalf  of  the  defendants  to  dismiss  his 
complaint.  On  the  decision  of  that  motion  an  order  was  entered  reciting  an 
application  for  a  reference  in  addition  to  the  dismissal  of  the  complaint,  and 
for  the  appointment  of  a  referee  to  take  proof  of  the  facts  stated  in  the 
answer.  It  was  then  ordered  that  the  motion  should  be  granted,  with  costs, 
unless  the  plaintiff,  within  20  days,  filed  the  security,  and  paid  the  costs  of 
this  and  another  motion.    The  plaintiff  failed  to  file  the  security,  and  the 
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defendants,  upon  that  failure,  and  proof  of  service  of  the  order,  applied 
for  a  reference  to  take  proof  of  the  counter-claims.  The  court  denied  thnt 
application,  and  it  is  from  that  denial  that  the  appeal  has  been  brought.  To 
support  it  the  position  is  taken  that  the  first  order  was  binding  and  conclusive 
upon  the  court  at  the  time  when  the  final  application  was  made,  and  left  it 
without  discretion  upon  the  subject  of  the  appointment  of  the  referee.  But 
it  is  vgry  clear  from  the  first  order  that  it  is  not  entitled  to  that  effect;  for  if 
it  had  been  the  intention  of  the  court  at  the  time  when  that  order  was  made 
to  provide  for  this  reference  it  would  then  have  been  so  directed  in  the  order, 
leaving  no  ground  for  mistake  upon  the  subject.  It  was  not  so  directed,  but 
the  right  of  the  defendants  to  such  a  reference  was  left  open  and  wholly  un- 
affected, and  the  question  was  accordingly  presented  upon  the  last  hearing 
whether  the  court  should  make  an  order  for  a  reference  to  take  proof  of  the 
alleged  counter-claims.  Such  a  direction  would  be  very  unjust;  for  the  de- 
fendants had  previously  obtained  an  order  staying  all  the  plaintiff's  proceed- 
ings, and  that  prevented  him  from  replying  to  these  alleged  counter-claims. 
And  after  obtaining  and  serving  that  order  no  court  with  any  sense  of  pro- 
priety would  allow  the  defendants  to  go  on  and  prove  alleged  a>unter-clalms, 
when  by  their  own  act  it  had  been  placed  out  of  the  power,  as  the  stay  did, 
of  the  plaintiff  to  reply  to  these  defenses.  The  more  reasonable  view  to  be 
adopted  and  followed  would  be,  if  the  defendants  insisted  upon  taking  proof 
of  and  recovering  their  counter-claims,  that  by  these  acts  the  stay  would  be 
vacated,  certainly  so  far  as  to  permit  the  plaintiff  to  reply,  and  to  litigate  the 
right  of  the  defend»nts.  to  recover  upon  the  issue  framed  in  that  manner. 
But  to  permit  the  defendants  to  put  it  out  of  the  power  of  the  plaintiff  to 
•  reply,  or  litigate  the  counter-claims,  and  then  to  recover  the  amounts  alleged 
to  be  owing,  if  anything  was  owing  upon  them,  would  be  arbitrary,  and  un- 
just in  the  extreme.  The  Code,  by  section  3277,  has  provided  for  the  dis- 
missal of  the  plaintiff's  complaint  where  he  may  be  in  default  for  not  comply- 
ing with  an  order  directing  security  for  costs  to  be  filed.  But  it  has  not  pro- 
vided, where  such  a  dismissal  may  take  place  in  an  action  of  this  description, 
for  any  relief  to  the  defendants  beyond  the  recovery  of  their  costs.  And  it 
could  not  consistently  be  made  broader,  for  the  dismissal  of  the  complaint,  as 
-a  matter  of  necessity,  would  result  in  a  dismissal  of  the  action  of  which  it  is 
the  foundation/  This  is  the  theory  of  the  section  itself;  for  all  which  it  has 
provided  may  be  done  in  the  recovery  of  a  judgment  dismissing  the  complaint, 
and  for  costs  in  favor  of  the  defendants.  Ko  further  relief  in  this  class  of 
<:ases  has  been  authorized  or  sanctioned  by  any  provision  contained  in  the 
Ck)de,  and  the  order  should  be  affirmed,  with  i|10  costs*  and  also  the  disburse- 
ments. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Miller  et  al,  v.  Ferrt. 

(Supreme  Courtj  Oeneral  Term^  First  DepartmerU,    November  38, 1888.) 

Attachmbnt— Depreciation  of  PROPKRTt  Attached— Increase  of  Bond. 

Where,  after  a  coDStructive  attachment  of  shares  of  corporate  stock,  they  become 
depreciated  ia  market  value,  the  depreciation  not  being  attributable  to  the  attach- 
ment, defendant  is  not  for  this  reason  entitled  to  have  the  attachment  undertaking 
increased. 

Appeal  from  special  term,  New  York  county;  Abraham  B»  Lawrence, 
Justice. 

This  was  an  action  by  John  S.  Miller,  Henry  W.  Leman,  and  Benjamin  F. 
Chase  against  Charles  H.  Ferry,  to  recover  damages  for  the  failure  of  defend- 
ant to  deliver  certain  shares  of  mining  stocks.    This  appeal  is  from  an  order 
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denying  defendant's  applieation  to  have  plaintiffs'  undertaking  in  attachment 
increased. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  J  J. 

David  Wilcox,  for  appellant.     Robert  S,  Rudd^  for  respondents. 

Daniels,  J.  The  attachment  was  served  upon  shares  of  mining  stock  owned 
by  the  defendant  in  the  Small  Hopes  Consolidated  Mining  Company.  This 
service  was  made  by  delivering  a  certified  copy  of  the  attachment  at  the  office 
of  the  company,  stating. the  shares  intended  to  be  levied  upon.  After  that,  and 
during  the  pendency  of  the  suit,  the  shares  depreciated  very  largely  in  their 
market  price  and  value;  and  it  was  on  this  account  that  the  defendant  claimed 
to  be  entitled  to  an  undertaking  in  a  sufficient  sum  to  include  this  deorease  in 
value.  But  the  decrease  in  the  value  of  the  shares  did  not  result  from  the  at- 
tachment,  or  from  this  service  upon  the  corporation,  but  it  resulted  from  a 
diminution  in  the  market  price  of  the  shares  themselves.  They  were  in  no 
respect  injured  or  deteriorated  by  the  attachment,  but  the  loss  which  was  suf- 
fered arose  entirely  and  wholly  out  of  a  distinct  and  extraneous  circumstance, 
for  which  the  attaching  creditors  were  in  no  manner  responsible;  and  for  that 
loss  the  sureties  in  the  undertaking  given  upon  the  issuing  of  the  attachment, 
it  has  been  held,  would  not  be  liable.  McBride  v.  Bank,  7  Abb.  Pr.  347. 
That  was  also  the  view  which  the  court  was  governed  by  in  Groat  v.  QUles^ 
pie,  26  Wend.  383;  and  neither  Day  v.  Bach^  87  N.  Y.  57,  nor  Dunning  v. 
Humphrey,  24  Wend.  31,  contains  anything  that  is  in  conflict  with  this  prin- 
ciple. The  defendant,  accordingly,  was  not  entitled  to  the  increase  in  the 
amount  of  the  undertaking  for  which  he  applied,  ahd  the  oitier  should  be  af- 
firmed, with  i|10  costs  and  disbursements. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


Lee  0.  Co-operative  Life  &  Accident  Ass*n  of  the  United  States. 

{Supreme  Court,  General  Term,  First  Department    November  28, 1888.) 
Attachment— Affidavit— SuppiciENCY. 

An  affidavit  for  attachment^  made  by  plaintiff's  brother-in-law,  which  does  not 
state  that  the  affiant  has  any  knowledge  of  the  facts,  alleging  that  the  action  is  for 
money,  **  being  the  balance  claimed  to  be  due  *  *  *  as  damages  for  breach  of 
contract,  over  and  above  all  counter-claims,  ^  etc.,  Is  not  a  compliance  with  Code 
Civil  Proc.  $  636,  subd.  1,  requiring  the  affidavit  to  show  that  ^'the  plaintiff  is  enti- 
tled to  recover  a  sum  stated  therem,  over  and  above  all  counter- claima, "  etc 

Appeal  from  special  terra,  Kew  York  county;  George  P.  Andrews*  jQa> 
tice. 

This  is  an  appeal  by  defendant  from  an  order  denying  its  motion  to  vacate 
an  attachment  procured  by  the  plaintiff,  Almira  Lee.  The  affidavits,  exhibits, 
etc.,  referred  to  in  the  last  paragraph  of  the  opinion,  are  here  omitted  on  ac- 
count of  their  great  length. 

Before  Van  Brunt,  P.  J.,  and  Daniels  and  Bautlett,  JJ. 

Leeds  &  Morse,  for  appellant.     Ahtl  Crook,  for  respondent. 

Daniels,  J.  The  action  has  been  brought  to  recover  the  sum  of  •4,450. 
and  interest  from  October  20, 1887,  upon  an  insurance  on  the  life  of  plaintiff's 
husband.  This  was  effected  by  his  becoming  a  member  of  the  defendant,  and 
performing  the  conditions  and  obligations  of  its  by-laws.  The  attachment  was 
issued  upon  an  affidavit  made  by  Homer  Lee,  who  was  the  plaintiff's  brother- 
in-law.  He  does  not  state,  neither  has  it  in  any  manner  been  otherwiseshown, 
that  he  had  personal  knowledge  of  the  existence  of  any  of  the  facts  which  the 
law  has  required  to  be  established  to  entitle  the  plaintiff  to  the  attachment. 
In  the  third  paragraph  of  his  affidavit  the  statement  is  made  that  Uie  action 
has  been  brought  to  recover  this  sum  of  money,  **t>eing  the  balance diumed  to- 
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be  due  from  the  defendant  to  the  plaintiff  as  damages  for  breach  of  conti-act, 
over  and  above  all  counter-claims  known  to  the  plaintiff  or  to  this  deponent* 
upon  a  cause  of  action  existing  in  favor  of  the  plaintiff  agahist  the  said  de- 
fendant, arising  out  of  the  following  facts ;"  and  those  facts  are  the  admission 
of  the  deceased  to  membership  in  the  defendant,  and  the  performance  by  him 
of  the  duties  incumbent  upon  him  as  such  member,  and  his  subsequent  de- 
cease. What  the  law  has  required  to  entitle  the  plaintiff  to  the  attachment 
is  that  '*the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
staled  therein,  over  and  above  all  counter-claims  known  to  him."  Code  Civil 
Proc.  §  t>86,  subd.  1.  But  this  affidavit  has  not  shown  and  it  has  not  been 
stated  as  a  fact  bj  the  affiant  that  this  balance  is  due  and  owing  from  the  de- 
fendant to  thu  plaintiff,  over  and  above  all  counter-claims  known  to  her,  but 
the  statement  is  that  the  balance  is  claimed  to  be  due  to  her  over  all  counter- 
claims. Neither  does  it  appear  that  the  person  making  the  affidavit  had  any 
knowledge  whatever  that  this  amount  was  owing  over  counter-claims;  nor  is 
he  shown  to  have  such  a  relation  to  the  business  itself  as  will  support  the  in- 
ference that  he  possessed  that  knowledge,  which  in  fact  he  did  not,  by  this 
statement  in  the  affidavit,  profess  to  have.  All  that  he  proved  was  that  this 
was  a  balance  claimed,  not  that  it  was  a  balance  existing  either  to  his  knowl- 
edge, or  the  knowledge  of  the  plaintiff  herself;  and  on  account  of  these  defects 
the  affidavit  fails  to  bring  the  case  .within  this  subdivision  of  section  636  of 
tJ>e  Code.  Jordan  v.  Richardson,  7  Civ.  Proc.  R.  411;  Bu?U  v.  Ball,  41  Hun, 
61 ;  Bank  v.  Ward,  36  Hun,  395;  Cribben  v.  Schillinger,  30  Hun,  248.  These 
authorities  are  directly  adverse  to  the  sufficiency  of  this  statement  as  proof  of 
the  fact  required  to  be  shown.  In  Bank  v.  Voisin,  44  Hun,  85,  it  was  held, 
where  the  business  appeared  to  have  been  transacted  by  the  person  making 
the  affidavit,  and  as  the  statement  itself  complied  in  form  with  the  require- 
ments of  the  law,  it  was  sufficient  to  maintain  the  attachment;  but  that  au- 
thority fails  to  support  this  attachment,  as  it  does  not  appear  that  the  person 
making  the  affidavit  was  in  any  manner  connected  with  the  business  out  of 
which  the  balance  is  alleged  to  have  been  claimed.  Neither  does  he  state  as 
a  fact  that  this  balance  is  due  and  owing  over  and  above  counter-claims.  The 
case  of  Huppert  v.  Haug,  87  N.  Y.  141,  also  fails  to  support  this  proceeding; 
for  that  does  not  relieve  the  applicant  for  the  attachment  from  the  obligation 
substantially  to  comply  with  this  requirement  of  the  law. 

The  affidavit  is  also  defective  in  the  statement  contained  in  it  from  which 
the  conclusion  has  been  deduced  that  the  defendant  has  disposed  of  or  assigned 
its  property  with  intent  to  defraud  any  of  its  creditors.  To  support  this  fact, 
reliance  has  been  placed  upon  statements  made  by  the  secretary,  and  upon  an 
article  published  in  the  Brooklyn  Morning  Journal,  and  an  examination  of  the 
defendant's  affairs  under  the  authority  of  the  insurance  department.  But 
neither  these  statements,  nor  the  article  itself,  nor  the  result  of  the  examina- 
tion, prove  the  fact  to  he  that  any  of  the  property  of  the  defendant  had  been 
assigned  or  disposed  of  to  defraud  its  creditors.  In  both  respects  the  affidavit 
on  which  the  attachment  was  issued  was  materially  defective.  Neither  of 
these  defects  was  supplied  or  removed  by  the  other  affidavits  or  papers  used 
upon  the  hearing  of  the  motion.  The  order  should  be  reversed,  with  the  usual 
costs  and  disbursements,  and  an  order  entered  setting  aside  the  attachment. 

Van  BkunTi  P.  J.,  and  Babtlett,  J.,  concur. 


Smith  o.  Seryis. 
(Siivreme  Court,  General  Term,  First  Department    November  38, 188S.) 
Venue  in  Civil  Cases— Change  ov  Venue. 

In  an  action  for  damages  for  the  incomplete  performance  of  a  written  contract 
to  manufacture  artiolea,  alleged  to  have  been  so  defectively  manufactured  that 
v.2N.Y.B.no.20 — 66 


Digitized  by  VjOOQIC 


866  NEW   YORK  8UPPLi5M£KT.  [Sup.CJt, 

Slaintiff  was  put  to  large  expense  in  finiBbing,  etc.,  after  rdOdipt,  which  defaults 
efendant  denied,  an  order  was  made  changing  the  venue  to  the  county  where  the 
contract  was  made,  and  the  work  was  to  be,  and  was  in  fact,  performed,  and  the 
goods  delivered  to  plaintiff  on  board  of  cars.  Held  that,  the  probabilities  being 
that  the  greater  number  of  important  witnesses  were  to  be  found  in  the  county  to 
wbich  the  cause  had  been  changed,  the  order  would  be  affirmed  upon  def^idant*s 
stipulating  that  plain tifF  may  take  the  evidence  of  any  of  his  witnesses  before  a 
referee,  to  be  read  on  the  trial  with  the  same  effect  as  though  the  witnesses  were 
present. 

Appeal  from  special  term,  New  York  county;  Barrett,  Justice. 

Action  by  George  D.  Smith  against  M.  Edwin  Servis.  From  an  order 
granting  defendant's  motion  to  change  the  place  of  trial  from  New  York 
county  to  Monroe  county  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlett,  JJ. 

Shepard  &  Ohbome,  for  appellant.    Shuart  <&  Sutherland^  for  respondent 

Daniels,  J.  The  action  is  to  recover  damages  for  the  incomplete  per- 
formance of  an  agreement  to  construct  counters,  tables,  and  show-cases  by 
the  defendant  for  the  plaintiff.  A  contract  in  writing  was  made  for  the 
manufacture,  rompletion,  and  delivery  of  the  articles.  This  contract  was 
made  at  the  city  of  Rochester,  and  the  work  was  to  be,  and  was  in  fact,  there 
performed,  and  the  ai-ticles  were  delivered  on  board  of  cars  at  that  city,  as 
the  contract  provided  they  should  be.  for  the  plaintiff.  But  in  su|^>ort  ©f  his 
action  he  has  alleged  in  the  complaint  that  these  ailicles  were  not  completed 
as  the  contract  required  them  to  be,  and  were  not  put  up  and  packed  securely 
and  properly  in  the  cars  in  which  they  were  placed,  and  in  consequence  of  the 
alleged  failures  of  the  defendant  to  perform  the  agreement  in  these  respects 
he  was  subjected  to  expense  in  finishing  the  tables  and  show-cases,  and  loss 
of  the  use  of  the  premises  in  which  the  business  was  to  be  carried  on  by 
means  of  these  articles,  and  expenditures  to  which  he  was  subjected  by  the 
alleged  default  of  the  defendant,  and  also  of  profits  which  he  otherwise  would 
have  made  in  the  course  of  his  business.  The  answer  denied  these  alleged 
defaults  of  the  defendant,  and  relied  upon  a  complete  performance  of  the 
agreement  which  liad  been  entered  into.  In  sup[)ort  of  the  motion  to  change 
the  place  of  trial  a  large  number  of  witnesses  are  stated  in  the  defendant's 
afiidavlt  to  be  material  and  necessary  for  him,  who  reside  in  the  city  of 
Bochester.  A  still  larger  number  of  witnesses  are  named  in  the  plaintifTs 
affidavit,  residing  in  the  cities  of  New  York  and  Brooklyn,  who  are  slated  to 
be  material  and  necessary  to  enable  the  plaintiff  to  present  his  case  at  the 
trhil.  It  is  quite  evident,  however,  that  each  of  these  parties  has  probably 
overstated  the  number  of  witnesses  that  will  be  requii-ed  either  in  the  prose- 
cution or  defense  of  the  action,  and  the  affidavits,  for  that  reason,  are  not 
entitled  to  be  literally  followed  in  the  disposition  of  this  appeal.  It  is,  how- 
ever, probable,  inasmuch  as  the  articles  were  made  and  finished  in  the  city 
of  Rochester,  and  there  delivered  to  the  plaintiff,  by  being  placed  upon  cars, 
to  be  transported  to  Jersey  City  by  the  Erie  Railway  Company,  that  the  pre- 
ponderance of  witnesses  will  be  found  there  whose  testimony  it  will  be  ma- 
terial to  have  upon  the  trial.  The  witnesses  residing  here  or  in  the  city  of 
Brooklyn,  who  were  employed  upon  the  articles  after  their  arrival  at  Jersey 
City,  and  inspected  and  observed  those  articles,  will  be  equally  material.  But 
these  are  comparatively  few  in  number,  less  in  fact  than  those  whose  testi- 
mony is  shown  by  the  defendant's  afl[idavit  and  the  probability  of  the  case  to 
be  material  and  necessary  for  him,  and  residing  in  the  city  of  Rochester.  If 
the  fact  shall  be  maintained  that  the  contract  was  not  performed,  then  the 
evidence  as  to  the  extent  of  plaintiff's  loss,  not  obtainable  from  the  class  of 
witnesses  already  mentioned,  will  depend  mostly  upon  his  own  testimony,  and 
certiiinly  not  more  than  two  or  three  of  the  other  witnesses  named  by  him; 
for  as  to  those  facts  the  case  will  be  confined  wholly  to  the  evidence  produced 
by  the  plaintiff,  for  they  are  not  facts  concerning  which  the  defendant  will  be 
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able  to  produce  testimony,  if  in  truth  the  contract  has  not  been  performed. 
And  in  this  state  of  the  case,  as  the  probabilities  are  decidedly  in  favor  of  the 
greater  number  of  important  witnesses  being  found  in  the  city  of  Rochester, 
the  order  changing  the  place  of  trial  was  justified,  and  as  no  objection  was 
made  to  the  sufficiency  of  the  defendant's  affidavit  of  merits,  either  on  the 
hearing  of  the  motion,  or  in  the  briefs  submitted  upon  the  appeal,  the  order 
should  be  affirmed,  notwithstanding  the  fact  that  this  part  of  the  defendant's 
affidavit  was  defective.  But  to  promote  the  plaintiff^s  convenience  it  should 
be  made  dependent  upon  the  defendant's  stipulating  that  plaintiff  may  take  the 
evidence  of  any  of  his  witnesses  which  he  may  desire  to  take  before  a  referee 
in  the  city  of  New  York,  to  be  read  on  the  trial  with  the  same  effect  as 
though  the  witnesses  were  personally  present.  If  such  a  stipulation  shall 
not  be  given  within  10  days  after  notice  of  the  decision  of  the  appeal,  then 
the  order  should  be  reversed,  and  the  motion  denied*  But  if  such  stipula- 
tion be  given,  then  the  order  should  be  affirmed,  together  with  the  usual 
costs  and  disbursements,  to  abide  the  event  of  the  action* 

Van  Brunt,  P.  J.,  concurs. 

Bahtlett,  J.    I  concur.    Indeed,  T  think  the  order  might  well  be  afi- 
•  firmed  without  imposing  any  conditions  upon  the  respondent. 

Rice  tj.  Rockefeller  et  al, 
{Sujyreme  Cov/rt,  General  Term,  First  VepartmenU    Kovember  S8, 1888.) 

FUCADING—BIJX  OF  PARTICULARS— WHEN  ALLOWED. 

In  an  action  to  compel  the  trustees  of  a  certaiii  trust  t6  transfer  to  plaintiff  stock 
in  such  trust  owned  hy  him,  the  answer  aUeged  that  plaintiff,  to  advance  his  own 
business,  to  injure  the  companies  constituting  the  trust,  and  to  annoy  defendants, 
had  instituted  suits  against  several  of  the  companies,  was  stirring  up  Utigation, 
and  that  his  purpose  in  obtaining  the  transfer  was  to  further  harltss  tnem  and  ex- 
tort money,  and  that  he  had  offered  to  cease  such  litigation  if  a  large  sum  of  money 
should  be  paid  for  his  business.  Held,  that  as  to  the  general  averments,  including 
no  specific  or  particular  things  alleged  againet  plainuff,  which  have  very  little,  if 
anything,  to  do  with  plaintilfs  rights,  a  bill  of  particulars  was  unnecessary. 

Appeal  from  special  term,  New  York  county;  Lawrence,  Justice. 

From  an  order  granting  plaintiff  *s  motion  for  biil  of  particulars.  (IN.  T. 
6upp.  222,)  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 

BvartSy  Choate  &  Beaman,  {Joseph  H,  Choate,  of  counsel,)  for  appellants. 
Bartlett,  Wilson  d  Hayden,  {Bdward  1\  Bartlett,  of  counsel, )  for  respondent. 

Daniels,  J.  The  object  of  the  action  is  to  secure  the  transfer  upon  the 
books  of  the  Standard  Oil  Trust  six  shares  of  stock  owned  in  it  by  the  plain- 
tiff in  the  action,  and  for  the  dividends  accruing  upon  these  shares  while  he 
has  been  the  holder  thereof.  The  seventh  subdivision  of  the  answer  alleged, 
among  other  things,  that  the  plaintiff  had  diligently  and  persistently  sought 
to  become  acquainted  with  the  methods  of  business  and  private  affairs  of  the 
companies  in  the  trust,  and  of  the  trustees;  that  he  had  caused  it  to  be  made 
known  to  the  defendants  that  he  would  cease  to  institute  and  stir  up  litiga- 
tion, and  to  harass  and  annoy  them,  in  case  the  sum  of  $550,000  should  be 
paid  to  him  for  his  refining  property;  and  that  his  purpose  in  demanding  a 
transfer  of  the  certificates  was  not  in  good  faith,  but  to  become  a  beneficiary 
under  the  trust,  to  obtain  a  pretext  for  further  vexatious  and  harassing  liti- 
gation with  tbe  defendants,  and  to  extort  money  from  them.  These  are  al- 
legations which  have  plainly  very  little,  if  anything,  to  do  with  the  right  of 
the  plaintiff  on  which  the  action  has  become  dependent;  and  it  is  in  nowise 
important  to  the  plaintiff  to  be  apprised  more  fully  of  the  particulars  of  these 
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fltatements,  for  the  trial  of  the  action,  than  he  has  been  by  the  answer  itself. 
As  to  these  general  averments,  including  no  specific  or  particular  thing  alleged 
against  the  plaintiff  which  it  is  important  for  him  to  understand  more  fully 
in  the  litigation,  a  bill  of  particulars  was  unnecessary.  But  the  answer  has 
turtlier  averred  that  the  plaintiff  has  used  efforts  to  injure  the  business  of  the 
companies,  and  has  instituted  litigation,  and  has  suits  pending  against  cer* 
tain  of  the  companies,  and  is  now  seeking  to  have  further  litigation  insti- 
tuted, for  the  purpose  of  declaring  said  trust  agreement  void,  and  to  annul 
the  cimrters  of  the  companies  whose  stock  was  lieid  in  trust.  These  aver* 
nients  have  reference  to  particular  acts  in  which  it  is  charged  that  the  plain- 
tiff has  been  engaged;  and  the  answer  is  so  general  that  it  has  not  pointed  to* 
or  distinguished  them  in  such  a  manner  as  to  enable  him  to  underatand  what 
the  efforts  or  acts  are  wtiich  are  designed  to  be  the  foundation  of  these  alle- 
gations. As  to  them  it  may  be  important  that  he  should  be  intelligently  ad- 
vised and  informed  before  the  trial  can  take  place;  and,  if  he  has  been  con- 
cerned in  them,  no  difficulty  whatever  will  arise  to  prevent  the  defendants- 
from  informing  him  precisely  to  what  these  general  allegations  refer.  As  to 
them  the  defendants  will  be  able  to  make  and  serve  a  bill  of  particulars,  as 
that  has  been  directed  in  the  order.  So  far  it  seems  to  have  been  well 
founded.  But*  as  to  the  other  directions  contained  in  it,  the  allegations  are 
not  directed  to  any  particular  acts  concerning  which  it  is  or  will  be  important 
for  the  plaintiff  to  know  any  more  than  has  been  stated  to  enable  him  intelli- 
gently and  understandingly  to  try  the  action.  The  oi*der  should  be  muditied 
by  striking  out  the  first  paragraph*  directing  the  service  of  a  bill  of  particu- 
lars, and  also  the  first  and  second  sentences  of  the  fourth  p&ragraph,  and  re- 
taining the  second  and  third  paragraphs  of  the  order,  directing  the  defendants 
to  serve  the  bill  of  particulars  to  the  extent  already  indicated;  and  this  modifi* 
cation  should  be  without  costs  of  the  appeal  to  either  party. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concur. 


In  re  Marshall's  Estate. 
{Supreme  Cov/rt^  General  Term,  First  Department,    November  2S;  1888.) 

Executors  and  Administrators — Opening  Accounts — Reduction  of  Allowaxcs. 
An  application  by  executors  to  open  their  final  account,  and  reduce  the  compen- 
sation allowed  a  special  guardian  for  his  services  in  the  settlement,  is  properly  re> 
fused  where  they  did  not  bring  the  matter  to  the  attention  of  the  surrogate  at  the 
time  the  accounts  were  settled. 

Appeal  from  surrogate's  court,  IliTew  York  county;  Bastus  S.  BansoXt 
Surrogate. 

Application  bj  Henry  R.  Marshall  and  Clarence  B.  Conger,  executors  of 
Frederic  P.  Marshall,  deceased,  to  reduce  the  compensation  of  a  special  guard- 
ian appointed  to  attend  the  settlement  of  their  accounts.  The  application  was- 
denied,  and  the  executors  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 

Clarence  E,  Conger,  for  appellants.    John  H.  HalUdap,  pro  se, 

Daniels,  J*  The  application  was  made  to  the  surrogate  to  open  the  final 
decree  on  the  settlement  of  the  executors'  accounts,  and  to  reconsider  the  al» 
lowance  of  the  sum  of  iB75  made  to  the  guardian  to  compensate  him  for  his 
services  in  the  proceedings.  This  allowance  was  made  upon  an  ailidavit  of 
the  guardian  stating  the  services  rendered  by  him,  and  the  time  devoted  to 
the  settlement  of  the  executors'  accounts.  If  it  had  been  intended  to  contest 
his  riglit  to  an  allowance,  or  to  the  amount  which  the  surrogate  should  deem 
to  be  adequate  for  the  services,  that  should  have  been  done  when  the  ease  whs 
being  heard  by  the  surrogate.    It  is  the  practice  in  these  proceedings  always 
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to  make  an  allowance  to  the  guardian  when  his  services  have  been  faithf ally 
and  attentively  performed;  an(ft  if  any  disposition  on  the  part  of  the  execu- 
tors existed  to  confine  the  allowance  to  a  smaller  amount,  it  was  their  duty  to 
meet  this  subject,  and  to  bring  it  to  the  attention  of  the  surrogate  before  the 
Unal  decree  was  entered  in  the  proceeding.  This  they  failed  to  do,  and  al- 
lowed the  final  decree  to  be  entered,  settling  the  executors'  accounts,  and  in- 
•cluding  this  payment,  and  after  that,  without  any  substantial  excuse  for  the 
omission  to  devote  previous  attention  to  this  subject,  the  application  was 
(made  to  the  surrogate  to  readjust  the  allowance  at  a  smaller  amount,  and  that 
he  declined  to  do.  In  that  decision  it  cannot  be  held  that  he  was  in  error, 
although  a  smaller  sum  would  probably  have  compensated  the  guardian  for 
all  the  services  and  attention  bestowed  by  him  in  the  course  of  the  proceed- 
ing. It  was  for  him  to  fix  and  adjust  the  allowance  upon  the  afiidavits  and 
^pers  before  him ;  and,  as  no  excuse  was  ofTered  for  the  omissioii  of  the  ex- 
-ecutors  to  present  proof  by  way  of  affidavit  or  otherwise  upon  this  subject  to 
the  surrogate,  a  case  was  not  made  out  which,  under  the  common  principles 
applicable  to  defaults,  entitled  the  executors  to  a  further  hearing  concerning 
the  giiardian^s  compensation.  The  allotted  time  for  that  object  had  been  al- 
lowed to  pass  without  giving  the  subject  attention;  and,  as  no  substantial 
•excuse  was  presented  for  the  omission,  the  surrogate  was  justified  in  denying 
.the  application  which  was  made.  The  order  consequently  should  be  affirmed, 
•but,  as  the  guardian  has  evidently  been  subjected  to  no  further  expense,  it 
(Should  be  without  costs  to  either  party. 

Van  Bbunt,  F.  J.,  and  Babtlett,  J.,  concur* 


Brown  v.  Norton. 
{Supreme  Courts  General  Tenn,  First  Depailnvent    November  28, 1888.) 

1.  Sale— What  Constitutes — Mutual  Agreement. 

Defendant,  engaged  in  business  in  New  York  city,  addressed  to  plaintiff,  also  of 
New  York,  the  foUowing  order :  ^  I  will  take  10  M.  blue  Welsh  fire-brick,  at  924  per 
thousand,  upon  the  opening  of  navigatloo  on  the  Hudson.  Let  me  know  if  my  order 
is  accepted; "  to  wbich  plaintiff  replied,  promising  to  execute  the  "order  for  10,000 
blue  Welsh  fire-brick,  at  $24  per  thousand,  on  dock  at  New  York  city,  upon  opening 
of  navigation. "  Held  that,  as  the  goods  were  to  arriye  from  abroad,  the  reference 
to  delivery  on  dock  did  not  create  a  new  proposal,  and  the  contract  was  binding  upon 
defendant;  especially  as  he,  without  dissenting  to  any  of  the  terms,  responded  to 
plaintiff's  reply,  answering  an  inquiry  as  to  the  time  navigation  opened  on  the  R. 
canal. 

•2.  Same— Partial  Delivert— Repusal  to  Accept. 

Under  a  contract  for  the  sale  of  10,000  blue  Welsh  fire-brick,  a  tender  of  9,9S6  of 
such  brick,  of  which  100  are  broken,  does  not  render  the  purchaser,  who  refuses  to 
accept,  liable  for  the  price. 

Appeiil  from  circuit  court.  New  York  county. 

Action  for  the  price  of  goods  sold.  Defendant  appeals  from  a  judgment 
•entered  on  a  verdict  directed  by  the  court  in  favor  of  plain titf. 

Argued  before  Van  Brunt,  P.  J,,  and  Bartlett  and  Daniels,  JJ. 

W.  B.  WinterUm,  for  appellant.  Bangs,  Stetson,  Tracy  cfe  McVeagh,  {P. 
•8.  Bangs,  of  counsel,)  for  respondent. 

Daniels,  J.  The  verdict  was  recovered  for  the  price  of  10,000  blue  Welsh 
flre-brick,  with  interest  thereon.  The  brick  were  imported  from  Liverpool 
iby  S.  L.  Merchant  &  Co.,  under  an  order  given  to  them  for  that  purpose,  by 
•the  defendant,  in  February,  1886.  Tliere  were  but  9,986  of  the  brick  laden 
tipon  the  steamer,  and,  after  her  arrival,  and  the  unloading  of  the  brick  upon 
the  wharf,  notice  was  given  by  Merchant  to  the  defendant  of  their  arrival  as 
Eyeing  10,000  brick,  and  be  was  requested  to  look  after  them.  He  failed  to  do 
«o  at  that  time,  on  account  of  his  boat  not  being  in  a  condition  to  receive 
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them,  and  after  they  remained  upon  the  wharf  for  five  or  six  days  they  were 
placed  in  a  warehouse  subject  to  the  storage  of  40  cents  a  hundred  per  month* 
After  that  the  defendant  purposed  to  receive  the  brick,  but»  finding  them 
stored  in  this  manner,  he  refused  to  do  so.  Merchant  &  Co.  afterwards  aa* 
signed  nnd  transferred  their  claim  for  the  price  of  the  brick  to  the  plaintiff  in 
this  action. 

The  defendant  resisted  the  right  of  the  plaintiff  to  maintain  the  action  upon 
the  ground  that  no  binding  contract  for  the  purchase  of  the  brick  had  been 
entered  into  between  himself  and  Merchant  &  Co.  The  contract,  so  far  as  it 
was  entered  into,  was  made  by  correspondence.  The  proposal  to  purchase  the 
brick  originated  with  the  defendant,  and  it  was  in  these  words: 

"New  York,  Feb.  20. 1886. 

''Messrs.  8.  L.  Merchant  <&  Co.,  25  State  SU — Gentlemen:    I  will  take 
10  M.  blue  Welsh  Qre-brick,  at  j$24  per  thousand,  upon  the  opening  of  navl* 
gation  on  the  Hudson.    Let  me  know  if  my  order  is  accepted,  and  oblige, 
"Yours,  etc.,  F.  O.  Norton. 

"P.- 

To  that  Merchant  &  Co.  replied  in  the  following  manner: 

"New  York.  2,  23d,  1886. 

*'F.  0.  Norton,  92  B'toay,  City^D&AB,  Sir:  We  are  much  obliged  for 
your  order  of  Feb.  20th,  for  10,000  blue  Welsh  fire-brick,  at  $24  per  thousand,, 
on  dock  at  ^ew  York  city,  upon  opening  of  navigation.  We  will  execute  the 
order.  Yours,  truly,  S.  L.  Merchant  &  Co. 

And  added  to  this  reply,  in  the  form  of  a  postscript,  the  inquiry  when  nav- 
igation opened  on  the  Rondout  canal.     And  to  that  Norton  sent  tliis  reply: 

"New  York,  24th  Feb..  1886. 

"iS.  L,  Merchant  d'  Co,,  2q  State  fifi.,  Ci^y— Gentlemen:  In  reply  to  your 
letter  of  23d  inst.,  would  say  that  the  liondout  canal  will  be  open  on  or  about 
the  1st  of  April.  Yours,  truly,  F.  O.  Norton." 

The  objection  to  this  correspondence  as  a  contract  is  placed  upon  the 
statement,  in  the  reply  of  Merchant  &  Co.,  to  the  defendant's  proposal  that 
the  brick  should  be  delivered  on  the  dock  in  New  York  city.  That  delivery 
was  not  in  words  made  a  part  of  the  defendant's  offer;  and  for  that  reason 
it  iias  been  urged  that  their  addition  created  a  different  proposal,  instead  of  an 
unqualified  acceptance  of  that  made  by  the  defendant,  and  therefore  required 
acceptance  by  him  to  make  it  a  binding  contract.  But  it  is  to  be  inferred^ 
as  these  parties  were  engaged  in  the  business,  and  understood  the  source 
from  ^hich  the  brick  would  be  obtained,  tliat  they  would  be  unladen  upon  a 
dock  in  tl)e  city  of  New  York,  in  performance  of  the  proposal  made  by  the- 
defendant,  even  if  no  reference  had  been  made  to  that  fact  by  the  answer  of 
Merchant  &  Co.  The  brick  under  the  proposal  were  to  be  delivered  upon  the- 
opening  of  navigation  on  the  Hudson;  and  tliat  delivery,  without  anything 
more  being  said  upon  the  fact,  would  be  made  in  the  natural  and  ordinary^ 
course  of  business,  upon  a  dock  on  the  Hudson  river.  And  such  is  the  rule- 
which  has  been  followed  by  the  courts  concerning  the  delivery  of  goods  to  ar> 
rive  from  abroad.  Ang.  Carr.  (5th  Ed.)  §§  309-312.  The  reply  of  the  de^ 
fendant  to  the  answer  of  Merchant  &  Co.  also  inferentially  discloses  that  to- 
have  been  liis  understanding  of  the  proposal  which  was  made,  for  that  reply 
was  written  and  sent  upon  the  evident  conclusion  that  the  brick  under  tbe- 
agreement,  as  it  was  proposed  by  him,  were  to  be  delivered  on  a  dock  at 
New  York  city;  for,  if  that  had  not  been  his  understanding  of  his  own  pro- 
posal, something  more  would  have  been  added  to  his  reply  on  this  subject^ 
expressive  of  his  dissent  from  this  landing.  But,  so  far  from  doing  that» 
his  final  reply  simply  answered  the  question  concerning  the  opening  of  nav- 
igation in  language  appearing  to  assume  that  he  was  to  receive  the  brick 
under  his  proposal  in  the  manner  mentioned  in  the  answer  of  Merchant  &  Co. 
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Tiiere  is  no  doubt  as  to  the  rule  requiring  the  answer  to  be  as  specific  as  the 
proposal,  to  create  a  contract,  where  it  is  proposed  to  make  it  by  correspond- 
ence. This  rule  is  fullj  and  clearly  naaintidned  by  the  authorities.  Myers 
V.  Smith,  48  Barb.  614;  1  Pars.  Cont.  (6th  Ed.)  475,  476;  Uhlinan  v.  Day, 
a8  Hun,  298;  AsTiorofty.Buttertvorth,  136  Mass.  511;  Staggy,  Compton, 
81  Ind.  171;  Baker  v.  Holt,  56  Wis.  100,  14  N.  W.  Rep.  8;  Derrick  v.  Mo^ 
nette,  73  Ala.  75.  And  the  correspondence,  to  satisfy  the  statute  of  frauds, 
where  the  case  is  witliin  it,  as  this  case  surely  was,  must  include  and  em- 
'body  all  the  substantia]  attributes  of  the  agreement.  Dickinson  v.  Hatoson, 
12  Wkly.  Dig.  563.  This  correspondence  was  such  as  to  comply  with  these 
rules,  and  therefore  to  create  a  binding  contract  on  the  part  of  the  defendant 
to  receive  and  pay  for  the  brick  on  their. arrival  at  the  port  of  New  York, 
and  their  delivery  upon  the  wharf,  on  the  opening  of  navigation  on  the  Hud- 
son ;  and  it  appeared  as  a  fact  that  this  navigation  was  open  on  the  Sl^t  of 
March,  when  the  brick  arrived,  and  that  tlie  time  bad  also  arrived  when  the 
defendant  himself  declared  that  navigation  would  be  open  on  the  Rondout 
canal,  through  which  it  was  probably  designed  by  him  to  take  these  brick. 

But,  as  the  defendant  refused  to  accept  or  receive  the  brick,  the  point  is 
presented  whether  they  were  in  the  condition  which  the  contract  required  them 
to  be  in,  to  subject  him  to  the  obligation  of  receiving  and  taking  the  brick, 
and  paying  the  price  for  them.  At  the  time  when  the  brick  wei*e  unladen 
upon  the  wharf  they  were  14  in  number  short  of  the  contract  quantity;  and 
in  the  warehouse  receipt,  which  was  given  on  the  6th  of  April,  when  they 
were  taken  in  store,  it  is  stated  that  about  1 00  of  the  brick  were  broken. 
When  these  brick  were  broken  in  this  manner  does  not  appear. otherwise  than 
by  inference  from  the  evidence.  They  do  not  seem  to  have  been  handled  or 
moved  in  any  manner  after  they  were  unladen  from  the  steamer  on  the  wharf 
until  they  were  taken  into  the  warehouse;  and  there  is  ground,  therefore,  for 
inferring,  either  that  the  brick  were  broken  when  they  were  laden  on  the 
steamer,  or  in  her  transit  across  the  ocean,  or  in  their  delivery  from  the  steamer 
onto  the  wharf.  No  intervening  circumstance  appears  to  have  arisen  which 
would  account  for  the  breaking  of  the  brick  in  any  other  way,  and  they  are 
stated  to  have  been  in  this  condition  at  the  time  when  they  were  received  in 
store.  Under  the  contract,  as  the  bnck  were  to  be  imported  by  Merchant  & 
Ca,  they  were  at  their  risk  until  their  delivery  to  the  defendant  upon  the  whaif ; 
and  as  these  brick  were  broken  either  when  they  were  laden  upon  the  steamer, 
or  during  their  carriage,  or  in  the  process  of  unlading  them,  that  risk  and  loss 
was  upon  Merchant  &  Co.,  and  not  upon  the  defemlant.  That  they  were 
short  in  number,  and  luroken  in  this  manner,  appeared  by  the  plaintiff's  evi- 
dence upon  the  trial:  and  this  fact  was  made  a  ground  for  the  support  of  a 
motion  to  dismiss  the  complaint  at  the  close  of  the  plaintiff  ^s  evidence.  If  the 
brick  in  this  condition  had  been  accepted  and  received  by  the  defendant,  the 
contract  might  be  held  to  be  so  far  performed  as  to  subject  him  to  liability  for 
the  price,  less  the  reduced  value  of  the  broken  brick  and  the  value  of  those 
not  delivered  at  all,  for  the  case  then  would  present  the  fact  of  a  substantial 
performance  of  the  agreement,  which  would  render  the  defendant  liable  to  this 
extent.  Clapp  v.  Thayer,  112  Mass.  296;  Damhey  v.  Drake,  85  N.  Y.  407, 
411.  But  the  fact  which  was  essential  to  bring  this  case  within  that  rule  did 
not  exist,  for  the  defendant  at  no  time  accepted  or  received  the  brick,  or  any 
portion  of  them.  A  delivery  order  was  obtained  for  the  brick,  which  is  stated 
to  have  been  indorsed  and  sent  to  the  defendant  when  the  goods  were  entered 
at  the  custom-house.  But  this  delivery  order  was  not  retained  by  the  defend- 
ant, but  was  returned  to  tlie  witness  Merchant,  without  any  explanation  or 
statement  whatever,  with  the  bill  which  had  been  rendered  for  the  brick. 
This  bill  is  dated  on  the  1st  of  April,  1886,  and  the  impoi-t  of  the  evidence  is 
that  with  the  order  it  was  i-eturiied  soon  after  that  date  to  Merchant.  There 
was  therefore  no  acceptance  of  the  brick  through  the  medium  of  this  transac- 
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tion,  as  there  might  have  been  if  the  order  had  been  retained  bj  the  defend* 
ant.    Hayden  v.  Demets,  53  N.  Y.  426. 

As  the  case  stood  upon  the  proof,  therefore,  the  question  arises  whether  the 
defendant  was  so  placed  in  default  for  his  refusal  to  receive  and  accept  the 
bricic  as  to  render  him  liable  for  the  purchase  price.  The  contract,  it  is  to  be 
remembered,  was  wholly  executory  between  himself  and  Merchant  &  Co. ;  and 
it  was  for  them,  under  the  law,  to  perform  it  according  to  its  terms,  before 
the  defendant  could  be  made  liable  to  pay  the  purchase  price  of  the  brick.  2 
Pars.  Cont.  (6th  Ed.)  656.  They  did  not  so  perform  it,  for  the  brick  were  not 
only  deficient  in  quantity,  but  about  100  of  them  appear  to  have  been  broken; 
and  it  was  in  this  condition  that  they  were  tendered  and  offered  to  the  defend- 
ant. And  they  continued  to  be  in  the  same  condition  when  he  returned  the 
delivery  order,  thereby  refusing  to  receive  the  brick.  What  the  law  requires 
to  render  it  obligatory  upon  a  purchaser  to  receive  property  under  a  oontmct 
of  sale  is  that  the  property  itself,  botli  in  quantity  and  quality,  shall  conform 
to  the  agreement  for  its  purchase.  If  it  is  deficient  in  either  respect,  the  pur- 
chaser may  refuse  to  receive  or  accept  it,  and  in  that  manner  avoid  liability 
for  tlie  payment  of  the  purcliase  price.  This  principle  applies  especially  to  ex- 
ecutory contracts  which  the  party  may  refuse  to  perform  because  of  the  prop- 
erty being  deficient  in  quantity  or  quality;  and  in  this  class  of  cases  the  rule 
has  been  stated  to  be  that,  '*if  the  contract  was  entire,  the  plaintiffs  were  not 
entitled  to  recover,  no  part  having  been  accepted,  without  a  delivery,  or  an 
offer  to  deliver,  all  the  articles  contracted  for  in  the  condition  require(l  by  the 
contract."  Husted  v.  Craig,  36  N.  Y.  221,  223.  The  rule  was  also  slated 
in  nearly  the  same  words  by  Chtjbch,  C.  J.,  in  Kein  v.  Tupper,  52  N.  Y.  550, 
"Where  it  was  stated  to  l>e  "well  settled  in  this  state  that  upon  a  contract  for 
^he  delivery  of  a  specific  quantity  of  property,  payment  to  be  made  on  deliv- 
ery, no  action  will  lie  until  the  whole  is  delivered."  Id.  555.  This  results 
from  the  construction  and  effect  of  the  language  employed  by  the  parties  in 
making  and  entering  into  their  agreement;  and  where  they  have  agreed  on 
the  one  side  to  deliver  a  specific  quantity  and  description  or  quality,  and  to 
accept  it  in  the  other,  and  then  only  to  pay  the  purchase  price,  the  offer  or 
tender  of  the  property  in  the  condition  required  by  the  agreement  is  a  condi- 
tion precedent  to  the  creation  of  the  liability;  and  the  rule  upon  that  subject 
is  that  "whenever  a  paity  by  his  own  contract  creates  a  duty  or  charge  upon 
himself  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his  con- 
tract. Oakley  v.  Morton,  11  N.  Y.  25,  30,  31;  Baker  v.  Higgins,  21  N.  Y. 
397;  Hill  v.  Heller,  27  Hun,  416.  Upon  this  subject  it  has  been  correctly 
said  that  "courts  have  no  dispensing  power  to  absolve  men  from  th^ir  legal 
engagements,  nor  can  they  make  contracts  for  them.  The  delivery  ♦  ♦  « 
was  a  cundition  precedent  to  the  payment  of  the  price,  and  the  plaintiff  must 
first  perform  on  his  part  before  he  has  any  ground  of  complaint  against  the 
defendant.**  Mead  v.  Degolyer,  16  Wend.  632.  A  stiict  compliance  with  this 
rule  has  only  been  dispensed  with  in  cases  where  a  defective  performance, 
not  in  essential  particulars,  has  been  accepted  or  received  by  the  party  pro- 
ceeded against.  Brovm  v.  Weber,  38  N.  Y.  187.  And,  as  no  such  perform- 
ance took  place  in  this  instance,  the  principle,  in  its  full  and  unqualified  force, 
is  applicable  to  the  disposition  of  this  controversy. 

The  defendant  contended  at  the  trial,  and  his  own  evidence  had  a  tendency 
to  prove  the  correctness  of  his  position,  that  further  time  had  been  given  to 
him  in  which  he  could  accept  and  receive  the  brick;  but  this  was  contradicted 
by  Mr.  Merchant,  and  the  jury  found  the  fact  not  to  have  t)een  as  the  defend- 
ant stated  it.  There  was  accordingly  no  waiver  whatever  of  his  right  to  m- 
sist  upon  a  complete  performance  of  the  agreement  both  as  to  quantity  and 
quality  of  the  brick;  and,  when  it  appeared,  as  it  did  by  the  plaintiff's  evi- 
dence, that  Merchant  &  Co.  hud  not  been  in  a  condition  to  perform  the  agree* 
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ment  upon  their  part,  the  conclusion  legally  followed  that  the  defendant  never 
l>ecame  liable  for  the  payment  of  the  purchase  price  of  the  brick.  There  had 
been  no  waiver  whatever  of  his  right  to  insist  upon  a  complete  performance 
-of  the  agreement,  and,  when  it  appeared  that  Merchant  &  Co.  could  not  per- 
form it,  and  did  not  propose  to  perform  it,  as  it  had  been  made,  they  failed  to 
maintain  their  a,ction  for  the  recovery  of  the  purchase  price;  for  at  least  a 
tender  of  the  property  as  it  was  described  in  the  contract,  or  an  offer  to  de- 
liver it  to  the  defendant,  was  a  necessary  fact  to  entitle  them  to  the  payment 
of  the  purchase  price.  No  such  tender  was  or  could  be  made  of  the  brick,  and 
the  defendant  consequently  was  entitled,  upon  his  motion,  to  a  dismissal  of 
the  complaint.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
«(rith  costs  to  the  defendant  to  abide  the  event. 

Van  Buunt,  P.  J.,  and  Babtlett,  J.,  concur. 


New  England  Mut.  Life  Ins.  Co.  v.  Odell  et  cU. 
(Stipreme  Court,  General  Term,  First  Department    November  28, 1888.) 

I»TBBPi*EADERr— When  LiBB— Disputed  Amount— Injunction. 

Where  a  life  insurauce  company  admits  that  the  amount  insured  Is  due  on  the  pol- 
icy but  denies  a  claim  for  dividends  thereon,  it  cannot,  in  an  action  of  interpleader 
against  the  claimants  under  the  policy,  tender  the  former  amount,  and  enjoin  the 
bringinflc  of  an  action  for  dividends ;  the  amount  due  from  plaintiff  not  being  the 
proper  subject  of  controversy  in  such  an  action. 

Appeal  from  special  term.  New  York  county;  George  P.  Andrews,  Jus- 
*tice. 

Action  by  the  New  England  Mutual  Life  Insurance  Company  against  Jon- 
4tthan  Odell,  Daniel  H.  Mills,  William  A.  Odell.  and  Hannah  S.  Brick,  to  com- 
pel defendants  Jonathan  and  William  A.  Odell  and  Daniel  H.  Mills  to  inter- 
jplead  with  defendant  Hannah  S.  Brick  as  to  their  right  to  a  certain  policy  of 
life  insurance  payable  to  the  bitter,  tendering  the  amount  of  the  policy,  and 
decking  to  enjoin  the  former  defendants  from  prosecuting  an  action  for  divi- 
*dends  claimed  by  them  to  be  due  on  the  policy.  Injunction  granted,  and  de- 
rfendants  Jonathan  and  William  A.  Odell  and  Daniel  H.  Mills  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Macomber,  JJ. 
•     George  W.  Van  8Iyck,  for  appellants.    Roger  Foster,  for  respondent. 

Van  Brunt,  P.  J.  The  fact  ( which  is  conceded  by  the  respondents)  that  the 
:sum  which  the  plaintiff  is  willing  to  pay  is  not  the  sum  which  the  defendants 
.  and  appellants  claim,  is  fatal  to  the  maintenance  of  this  action.  Railroad  Co, 
T.  Arthur,  90  N.  Y.  285.  In  this  case,  the  principle  is  distinctly  enunciated 
that,  in  an  action  of  interpleader,  the  amount  due  from  a  plaintiff  cannot  be 
the  subject  of  controversy,  and  this  seems  to  be  simply  restating  a  rule  which 
.appears  always  to  have  prevailed.  It  is  urged,  in  answer  to  this  objection, 
that  because  the  appellants  claim  more  than  the  plaintiff  admits  to  be  due,  the 
<ase  is  thereby  turned  into  an  action  in  the  nature  of  an  interpleader.  We 
have  failed  to  find  any  such  principle  laid  down  in  the  cases  stating  the  dis- 
tinctions between  stiict  actions  of  interpleader  and  actions  in  the  nature  of 
interpleader.  In  strict  actions  of  interpleader  legal  rights  are  only  enforced; 
•in  actions  in  the  nature  of  interpleader,  equitable  relief,  in  addition,  is  some- 
itimes  given;  and  that  seems  to  be  the  whole  of  the  distinction.  The  respond- 
•ent,  however,  claims  that  the  rule  above  stated  does  not  apply,  because  the 
appellants  could  maintain  a  separate  action  for  the  part  of  tlie  claim  which  is 
disputed  by  the  plaintiffs. 

It  would  seem  that  if  the  owner  of  a  policy  of  life  insurance  should  attempt 
to  maintain  one  action  upon  the  policy  for  the  amount  insured,  and  another 
action  for  the  dividends  which  had  been  declared  upon  the  policy,  an  objection 
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that  the  owner  of  claims  arising  upon  a  single  polioj  of  insurance  could  not 
split  up  Ills  demands  would  be  fatal  to  one  or  other  of  the  actions.  It  would 
be  like  bringing  one  action  to  recover  the  principal  of  a  bond,  and  another  to- 
recover  the  interest  which  had  accrued.  In  tlie  case  of  Bank  v.  Bangt^l 
Paige,  570.  the  claims  tliere  referred  to  were  separate  and  distinct,  and  sepa- 
rate actions  could  be  maintained  upon  them.  The  order  appe*ded  from  should, 
be  reversed,  and  the  injunction  vacated,  with  1^10  costs  and  disbuisements. 

Macomb£Ii  and  Bkady,  JJ.,  concur. 


Clutb  «.  Emmerich. 
(.Swpreme  CourU  General  Term,  First  Department    November  23, 1888.) 

1.  Adatbmbnt  and  Rsyivalt-Dbath  of  Party— Suii8Titutio!T—E1ibctkbnt. 

Upon  a  summary  application  to  revive  an  action  of  ejectment,  in  the  nameof  the- 
deceaaed  plaintiff's  representative,  the  question  as  to  whether  the  deeds  under 
which  plaintiff  claimed,  were  Ulegal  and  void  under  a  particular  statute,  or  as  to 
the  validity  of  her  claim  for  damages,  cannot  be  raised;  such  questions  are  matters 
of  defense  to  the  action,  after  it  is  revived. 

2.  Same— Costs  op  Prior  Order. 

The  fact  that  the  original  plaintiff  had  failed  to  pay  the  costs  of  a  prior  order  is 
no  objection  to  the  motion  to  revive. 

Appeal  from  special  term.  New  Yoric  county;  Willaod  Barti^ett,  Jus- 
tice. 

Appeal  by  Adam  Emmerich,  defendant,  from  an  order  reviving  the  action, 
and  substituting  the  petitioner,  Thomas  J.  Glutet  as  plaintiff,  in  the  phice 
and  stead  of  Isabella  B.  Glute,  deceased.  The  action  was  brought  to  recover 
possession  of  real  property,  and  for  its  use,  and  damages.  Judgment  was 
obtained  by  plaintiff  against  defendant,  May  6,  1881,  for  the  recovery  of  |»08- 
session,  and  for  ^2,561.73  for  rents,  and  costs.  On  December  27,  1882,  Mrs. 
Clute  conveyed  the  land  to  Heilen  Cockburn,  who,  (Mi  the  same  day*  conveyed 
the  same  to  the  petitioner.  On  May  5,  1884,  defendant  obtained  an  order 
vacating  the  judgment,  and  awarding  a  new  triaL  On  January  24,  1887, 
Mrs.  Clute  assigned  to  the  petitioner  all  her  right,  title,  and  interest  in  the 
judgment,  togetlier  with  the  subject-matter  embraced  therein.  On  January 
28,  1887,  slie  died  intestate,  and  the  petitioner  was  duly  appointed  her  ad> 
ministrator.  • 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Oratz  Nathan,  for  appellant.    Thoma$  J,  Clute,  pro  ae. 

Van  Brunt,  P.  J.  There  seems  to  have  been  no  valid  objection  saggested' 
to  the  order  appealed  from.  The  question  as  to  whether  the  deeds  under 
which  Mrs.  Clute  claimed  were  ille^  and  void,  by  virtue  of  the  statutes  in. 
force  prohibiting  the  conveyance  of  land  during  the  pendency  of  an  ejectment- 
suit,  should  not  be  determined  upon  a  summary  application  such  as  this;. 
neither  should  the  claim  thai  the  alleged  cause  of  action  for  damages  was- 
void.  Those  are  questions  which  are  the  subject-matter  of  defense  in  an 
action  when  it  is  once  revived.  The  objection  that  the  failure  to  pay  the- 
costs  of  a  prior  order,  prevented  the  making  of  this  motion,  does  not  seem  to^ 
be  well  taken.  It  may  have  stayed  aU  the  plaintiff's  proceedings,  but  they 
seem  to  have  been  stayed  by  a  power  higher  tlian  the  court.  It  was  neces- 
sary that  the  case  should  be  revived,  in  order  that  there  might  be  some  person 
who  could  pay  the  costs,  and  continue  the  action.  It  was  not  until  the  action 
had  been  actually  revived  that  there  was  any  plaintiff;  the  plaintiff  of  record. 
whose  proceedings  could  be  stayed,  being  dead.  The  order  idiould  be  aiiiimed«, 
with  $10  costs  and  disbursements. 

Daniels*  J.,  concurs. 
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In  re  Austin's  Estate. 
(Supreme  Court,  General  Term,  First  Department,    November  38, 1888.) 

EXBCUTOBS  AND  ADMINI8TRATOB&— PROBATE  PrAOTICB— ANTICIPATION  OF  LBGAOT. 

An  order  of  the  surrogate  directing  the  payment  of  a  sum  of  money  in  anticipa- 
tion of  a  legacy,  which  aoes  not  require  secuiity  to  be  given  as  a  condition  of  pay- 
ment, as  provided  by  Code  Civil  Proc.  N.  Y.  $  2719,  is  fatally  irregular. 

Appeal  from  surrogate's  couit,  New  York  county;  R.  S.  Bansom,  Surro- 
gate. 

This  is  an  appeal  by  Jane  Oakes,  executrix  of  the  will  of  Winifred  Austin, 
deceased,  from  an  order  of  the  surrogate  directing  the  payment  to  the  respond- 
ent, Leonidas  S.  Osborn»  of  the  sum  of  $500,  in  anticipation  of  the  payment 
to  him  of  certain  legacies  under  the  will  of  decedent. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bkady  and  Magomber,  JJ. 

Henry  L.  iSprague^  for  appellant.    Henry  B.  Hathaway,  for  respondents 

Van  Brunt,  P.  J.  The  power  of  the  surrogate  to  anticipate  the  payment 
of  legacies  should  be  exercised  with  great  care  and  caution*  and,  although 
upon'  the  moving  papers  a  strong  appeal  is  made  to  the  sympathies  of  the 
court,  yet,  as  courts  are  not  eleemosynary  institutions,  their  determinations 
should  not  be  controlled  or  influenced  by  such  considerations,  and  it  is  doubt-r 
ful  whetlier,  under  the  facts  disclosed  by  the  moving  papers,  the  order  ia 
question  should  have  been  made.  There  is,  however,  an  objection  taken 
which  is  fatal.,  Section  2719  of  the  Code  of  Civil  Procedure  clearly  provides 
that  as  a  condition  of  payment  the  surrogate  roust  require  security  to  be  given^ 
This  was  not  done,  and  therefore  tlie  order  made  was  irregular  and  improper* 
The  order  should  be  reversed,  with  $10  costs  and  disbursements,  with  leave 
to  renew  upon  additional  papers. 

Macomber  and  Brady,  JJ.,  concur. 


In  re  Au8Tin*8  Estatb. 
(Supreme  Court,  General  Term,  First  Department    November  23, 1888.) 

Appeal  from  surrogate's  court,  New  York  county ;  R.  S.  Ransom,  Surrogate. 

The  facts  of  this  case  are  the  same  as  In  re  AusthVs  Estnte^  supra,  except  that 
the  order  in  this  case  was  for  the  payment  to  respondent,  Winifred  Osbom,  of  1500,  in 
anticipation  of  the  income  of  her  legacv. 

Argued  before  Van  Bhunt,  P.  J.,  and  Bkadt  and  Macombbb,  JJ. 

Henry  L.  Sprague,  for  appellant.    Henry  B.  Hathaway,  for  respondent 

Van  Bru:tt,  P.  J.  The  same  disposition  must  be  made  of  this  appeal  as  was  made  of 
that  upon  the  appeal  from  the  order  in  favor  of  Leonidas  Qsborn,  (tiupra.) 

Macombbb  and  Bbadt,  JJ.,  concur. 


Foster  «.  Schneider  et  ah 

(Supreme  Court,  General  Term,  First  Department    November  28, 18S8.) 

Hbohanios^  Liens— Proceedings  to  Pbrfbct— Notice. 

Under  Laws  N.  Y.  1885,  c.  342,  §  4,  relating  to  mechanics'  liens,  which  requires 
the  notices  filed  with  the  clerk  to  contain  a  statement  ^whether  all  the  work  for 
which  the  claim  is  made  has  been  actually  performed  or  furnished,  and,  if  not,  how 
much  of  it, "  a  notice  which  fails  to  state  how  much  of  the  work  under  the  contract 
remains  to  h^  performed,  but  states  that  it  all  has  been  performed,  when  in  fact  it  has 
been  only  partly  performed,  does  not  entitle  the  claimant  to  a  lien. 

Appeal  from  special  term.  New  York  county;  O'Brien,  Justice. 

Action  by  Girand  Foster  against  Mattliias  H.  Schneider,  the  Pelham  Hod- 
Elevating  Company,  Margarethe  Clemens,  William  Wilkenning,  James  H. 
Lee«  Franklin  Lee,  Nelson  Holland,  Charles  S.  Kendall,  impleaded  with  others. 
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to  foreclose  a  mortgage.  From  an  order  on  the  report  of  the  referee  finding 
that  Margarethe  Clemens  had  the  first  lien  on  the  surplus  proceeds  of  sale, 
and  directing  the  payment  to  her  of  $1,540,  the  Pelham  Hod-Elevating  Com- 
pany, J.  H.  Lee,  and  others,  and  William  Wilkenning,  appeal. 
Argued  before  Van  Brunt,  P.  J.,  and  Baktlett  and  Daniels,  JJ, 
/.  B.  Btistis,  for  appellant  Pelham  Hod-Eievaling  Co.  Tallmadge  W.  Foster, 
for  appellants  Lee  et  aL  Lambert  8,  Quackenbush,  for  appellant  Wilken- 
ning.   S.  J.  Anderson,  for  Clemens,  respondent. 

Daniels,  J.  The  right  of  the  appellants  to  successfully  contest  the  dispo- 
sition of  the  surplus  moneys  in  controversy  depends  upon  the  fact  whether 
the  respondent,  Margarethe  Clemens,  acquired  a  lien  under  chapter  342  of  the 
Laws  of  1885,  for  the  value  of  the  services  rendered  and  the  material  suf^lied 
by  her  in  performing  the  plumbing  work  in  the  buildings  standing  upon  the 
land  sold  under  the  mortgage.  She  had  entered  into  a  contract  with  the  owner 
of  the  property  to  perform  the  plumbing  in  the  buildings  for  the  sum  82,400. 
There  was  but  one  contract  made  and  entered  into  for  this,  object,  and  it  in- 
cluded the  three  buildings  upon  the  land  incumbered  by  the  mortgagee.  The 
work  included  in  the  agreement  was  not  fully  performed;  but  the  value  of 
the  services  and  materials  required  to  complete  the  contract  was  found  by  the 
referee  to  be  the  sum  of  i$860,  being  9250  on  each  one  of  two  of  the  houses, 
and  $380  on  the  other.  But  it  does  not  appear  from  anything  in  the  case  that 
the  omission  of  the  respondent  to  complete  the  work  according  to  the  contract 
•deprived  her  of  the  right  to  recover  the  value  of  the  services  and  materials 
which  had  already  been  performed  and  used.  No  default  on  lier  part  was 
shown  or  found  by  the  referee;  and,  as  the  case  was  presented  in  her  favor. 
«he  was  entitled  to  recover,  by  complying  with  the  statute,  for  the  val  ue  of  the 
services  and  materials  according  to  the  contract  price  which  had  been  rendered 
and  furnished  under  her  agreement.  But  as  the  agreement  appears  to  have 
been  entire,  and  not  divisible,  between  the  buildings  upon  the  land,  the  notice 
required  to  create  the  lien,  under  the  language  of  the  statute,  should  have  in- 
cluded the  three  buildings;  stating  and  describing  the  amount  of  work  and 
material  which  had  been  performed  under  the  agreement  upon  each  one  of 
the  buildings.  That  course  was  not  taken  by  the  respondent,  but  a  separate 
notice  was  filed  to  create  a  lien  upon  each  one  of  the  buildings,  and  the  land 
<on  which  it  stood.  In  this  respect  the  proceeding  was  irregular,  to  say  the 
least;  for  the  respondent  had  no  authority  to  divide  or  separate  the  contract, 
and  her  right  to  compensation  under  it,  in  this  manner.  Bat  this  may  be 
no  more  than  an  irregularity,  inasmuch  as  the  court  would  probably  have 
the  power  of  consolidating  the  three  separate  proceedings  into  one  action,  and 
thereby  avoid  the  division  of  the  contract  into  three  separate  subjects,  when 
that  had  not  been  provided  for  by  the  agreement. 

But  a  more  serious  difficulty  is  presented  by  the  notices  themselves,  which 
were  filed  in  the  office  of  the  county  clerk,  to  create  the  lien  in  favor  of  the 
respondent  for  her  services  and  materials  performed  and  used  about  the  build- 
ings. In  her  notices  she  has  stated  the  nature  and  amount  of  the  labor  and 
service  performed  and  materials  furnished  to  be  "the  entire  plumbing  work 
and  materials  furnished  in  the  plumbing  work  of  the  new  three-story  private 
dwelling-house,  amounting  to  the  sum  of  eight  hundred  dollars;"  and  it  was 
further  stated  "that  all  the  work  and  materials  for  wliich  the  claim  is  made 
has  been  actually  performed  or  furnished."  The  claim  in  each  instance  was 
for  one-third  of  the  entire  contract,  and  each  notice  stated  that  all  the  work 
and  materials  for  which  the  claim  was  made  had  been  performed  or  furnished. 
This  was  not  a  truthful  statement;  for,  as  it  has  already  been  said,  services 
and  materials  of  the  value  of  $255  were  still  required  to  complete  the  plumb- 
ing work  of  each  of  two  of  the  houses,  and  of  the  value  of  ^3J  to  comply 
the  other  of  the  houses.    And  the  referee  has  found  that  the  statement  maile 
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by  the  respondent  that  the  plumbing  work  on  each  bnilding  was  to  amount 
to  the  sum  of  $800,  and  that  the  work  itself  had  all  been  performed,  and  the 
materials  had  been  furnished,  were  each  untrue;  and  the  question  accordingly 
is  presented  whether,  upon  this  untruthful  statement  contained  in  each  of  the 
notices,  a  lien  upon  the  property  was  acquired  in  favor  of  the  respondent. 
Section  4,  c.  842,  Laws  1885,  creating  a  uniform  system  for  the  entire  state, 
has  prescribed  when  the  notice  to  create  the  lien  shall  be  filed,  and  what  it  is 
to  contain.  These  notices  were  filed  within  the  time  mentioned  in  the  stat^ 
ute,  and  are  free  from  objection  in  that  respect.  But  this  section  of  the 
statute  has  required  the  notice  to  contain  the  names  and  residences  of  the 
claimants,  ''the  nature  and  amount  of  the  labor  and  service  performed  or  the 
materials  furnished,  or  to  be  furnished,  with  the  name  of  the  owner,  lessee, 
general  assignee,  or  person  in  possession  of  the  premises,  against  whose  in-* 
terest  a  lien  is  claimed,  the  name  of  the  person  or  persons,  firm  or  firms,  cor- 
poration or  association,  by  whom  he  was  employed,  or  to  whom  he  furnished, 
or  is  about  to  furnish,  such  materials,  or  whether  all  the  work  for  which  the 
claim  is  made  has  been  actually  performed  or  furnished,  and,  if  not,  how 
much  of  it,  and  also  a  description  of  the  pro^terty  to  be  charged  with  the  lien 
sufiicient  for  identification."  The  claimant  in  this  instance  failed  in  the  no^ 
tices  to  say  that  the  work  for  which  the  claim  was  made  had  not  been  wholly 
performed  or  furnished,  and  failed  to  say  how  much  of  the  work  under  the 
oontract  still  remained  unperformeil,  and  untruthfully  stated  that  it  had  all 
been  done,  entitling  her  in  the  aggregate  to  the  moneys  payable  for  the  full 
performance  of  her  contract.  In  these  respects  the  notice  failed  to  comply 
with  the  directions  contained  in  the  statute.  They  should  have  stated  the  exn 
tent  of  the  services  performed,  and  of  the  materials  used,  and  the  residue  of 
the  work  remaining  to  be  performed  to  finish  and  complete  the  plumbing  of 
the  buildings.  The  legislature  has  required  this  to  be  done  in  clear  and  di^ 
rect  language,  and  It  is  one  of  the  directions  to  be  observed  by  the  claimant 
to  insure  the  creation  of  a  lien  for  the  amount  of  the  indebtedness  upon  the 
property  benefited  by  the  work  and  material.  It  cannot  be  said  that  a'mis- 
representation  of  this  description  would  not  invalidate  the  proceeding,  for  the 
legislature,  as  a  part  of  the  proceeding  by  which  the  lien  is  to  be  secured,  haa 
provided  otherwise.  It  was  intended  in  this  manner  that  a  truthful  state- 
ment of  the  facts  should  be  contained  in  the  notice;  and  that,  probably,  waa 
intended  to  be  for  the  benefit  of  other  claimants,  as  well  as  of  the  owner  of 
the  property,  and  the  truthful  information  of  the  court.  And  the  courts  can 
no  more  dispense  with  the  observance  of  this  requirement  in  the  making  and 
filing  of  the  notice  than  they  can  with  that  of  any  other  direction  required  to. 
be  observed  for  the  purpose  of  creating  a  lien  upon  the  property.  By  section 
25  of  the  act  it  has  been  declared  to  be  a  remedial  statute,  to  be  construed  lib- 
erally to  secure  the  beneficial  interests  and  purposes  thereof;  and  a  substan- 
tial compliance  with  its  several  provisions  are  made  sufficient  for  the  validity 
of  the  lien,  and  to  give  jurisdiction  to  the  courts  to  enforce  the  same.  But 
here  was  not  even  a  substantial  compliance;  for  no  statement  whatever  was. 
made  of  the  amount  of  work  or  materials  still  necessary  to  complete  the 
plumbing  of  either  of  these  buildings;  but,  on  the  other  hand,  it  was  untruth- 
fully stated  that  all  the  work  had  been  performed,  and  all  the  material  had 
been  supplied,  entitling  the  respondent  to  recover  the  full  contract  price  men- 
tioned in  hor  agreement  with  the  owner  of  the  property.  There  was  there-. 
fore  no  substantial  compliance  with  the  provisions  of  this  act,  but,  on  the 
other  hand,  a  substantial  departure  from  what  (he  law  had  declared  to  be 
requisite  to  complete  the  notice  which  it  was  provided  should  be  filed  to  cre- 
ate a  lien  under  its  provisions.  This  proceeillug  is  wholly  statutory;  and,  to. 
entitle  a  claimant  to  its  benefits,  the  directions  of  the  statute  must  be  sub-i 
stantially  observed.  If  they  are  not,  the  lien  cannot  be  secured,  and  the  court, 
has  no  power  or  authority  to  sustain  the  proceeding.    Por  that,  a  substantial. 
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compliance  with  the  reqairements  of  the  statute  is  necessary  to  confer  jnria- 
diction;  and  when  that  may  be  omitted  in  any  essential  particalar,  as  it  was 
in  this  case,  the  benefit  secured  by  the  statute  cannot  be  obtained.  Brown  t. 
Mayor,  etc,,  6  N.  Y.  Sup.  Ct.  164;  Van  Loon  v.  Lyons,  61  N.  Y.  22;  Bur- 
rows y.  Ford,  6  N.  Y.  176;  People  v.  Knowles,  47  N.  Y.  415;  Davidsburgh 
V.  Insurance  Co.,  90  N.  Y.  526,  where  it  was  said  that,  when  the  statute 
''prescribes  conditions  under  which  a  court  may  act,  those  conditions  cannot 
be  dispensed  with  by  litigants,  for  in  such  a  case  the  particular  condition 
■or  status  of  the  defendant  is  made  a  jurisdictional  fact.  '*    Id.  530. 

The  provisions  of  this  section  of  the  act  are  entirely  plain,  and  may  be  com- 
plied with  without  the  least  difficulty.  But  in  this  case  no  attempt  was  made 
to  conform  to  them  by  stating  the  amount  of  work  unperformed  or  unfinished, 
or  that  any  remained  in  that  condition  in  either  of  the  buildings.  The  state- 
ment, on  the  contrary,  was  untruthfully  made  that  all  the  work  and  mateilr 
^ils,  for  which  the  sum  of  |;800  was  claimed,  had  been  actually  performed  or 
furnished.  This  was  not  only  a  clear  and  distinct  omission  to  comply  with 
what  the  law  had  directed  should  be  observed,  but,  in  addition  to  that,  a  ma- 
terially untruthful  statement  was  made  in  each  of  the  notices,  to  avoid  comply- 
ing with  thisdirection  of  the  law,  which  was  deceptiveof  itself,  and  may  very 
well  have  been  injurious  to  the  other  persons  having  claims  under  the  statute 
against  tiiis  property.  The  oi*der  from  which  the  appeal  has  been  brought 
should  accordingly  be  modified  by  postponing  the  payment  of  the  amounts 
found  owing  to  the  respondent  until  after  the  liens  found  to  have  been  cre- 
ated in  favor  of  James  H.  Lee  and  others,  the  Pelham  Hod-Elevating  Com- 
pany, and  William  Wiikening  shall  have  been  paid  and  satisfied,  l^either  of 
the  other  parties  affected  has  complained  of  the  conclusion  of  the  referee,  or 
jot  the  order  directing  the  distribution  of  the  surplus  moneys;  and  as  to  them 
no  cltange  can  be  made  in  these  directions.  But,  as  to  the  parties  appealing, 
they  are  entitled  to  be  paid  in  the  order  mentioned  by  the  referee  in  his  re- 
port, and  in  the  order  confirming  it,  prior  to  any  payment  being  made  to  the 
respondent.  In  tills  respect  the  order  should  be  modified,  with  #10  costs  in 
favor  of  the  appellants,  and  against  the  respondent,  and  also  for  their  dis- 
Jt)ursements. 

Van  Brunt,  P.  J.,  concurs.    Bartlett,  J.,  concurs  in  the  result. 


Gray  v.  Missionary  Soc.  of  M.  E.  Church  et  al. 
{Supreme  CourU  Special  Term,  Albany  County,    September,  1888.) 

1.  Wills— CoNBTRUcTioN— Ambiguities— FuNBRAL  Expbksbs. 

Testator  gave  a  life-estate  in  real  and  personal  property  to  his  wife,  and  provided: 
^  After  the  death  of  mv  said  wife,  and  her  debts  and  funeral  expenses  are  paid,  the 
balance  of  my  estate,  *^  etc.  The  wife  left  property  sufficient  to  pay  her  debts  and 
funeral  expenses,  and,  by  will,  directed  their  payment,  not  claimlDg  in  the  will  that 
such  expenses  be  paid  from  the  husband^s  estate.  Heldj  that  they  should  be  paid 
from  the  wife's  estate,  the  provision  in  the  husband^s  will  being  regarded  as  oon- 
tingent  on  the  necessity  of  paying  the  expenses  from  his  estate. 

•2.  Same— Devise  for  Life— Power  of  Sale. 

Testator,  after  giving  to  his  wife  a  life-estate  in  real  and  personal  propertv,  added 
the  following :  ^*  I  do  hereby  authorize  and  empower  my  said  wife  to  sell  ah  or  any 
of  my  real  estate  that  she  may  deem  best  and  proper. "  Heldy  that  the  latter  clanse 
did  not  change  the  provision  giving  a  life-estat^e,  and  the  wife^s  estate  was  charge- 
able, at  her  death,  with  the  avails  of  land  of  the  testator  which  were,  or  should  hav« 
been,  in  the  wife's  possession. 

:8.  Same— Description  of  Legatees. 

A  legacy  to  "Betsey  E.  Farley  Pasco"  should  be  paid  to  Betsey  E.  Pasco  Farley, 
such  being  the  evident  intention  of  the  testator;  also,  a  legacy  to  the  ^Uissionary 
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of  the  Methodist  Episoqpal  Church  Society^  sufficiently  indicates  the  Missionary 
Society  of  the  Methoaist  Episcopal  Church,  the  intention  of  the  testator  being  clearly 
shown. 

Petition  by  Stephen  B.  Gray,  executor  of  Esra  L.  Pasco,  deceased,  for  con** 
:8truction  of  said  decedeot*s  will,  and  directions  as  to  payment  of  debts,  leg- 
4icies,  etc. 

The  first  clause  of  the  will  was  as  follows:  ''I  give,  devise,  and  bequeath 
to  my  wife,  Barbara  A.  Pasco,  all  my  real  and  personal  property,  to  have  and 
to  hold  as  long  as  she  may  live,  subject  to  the  following  ternA  and  restrictions: 
I  do  hereby  authorize  and  empower  my  said  wife  to  sell  all  or  any  of  my  real 
•estate  that  she  may  deem  best  and  proper/'  By  items  2,  3,  4,  5,  and  6,  spe- 
•cific  legacies  were  given,  and  a  trustee  appointed  lo  take  charge  of  the  estate 
at  the  death  of  the  wife.  The  wife  die^  testate,  directing  the  payment  of  her 
•debts  and  funeral  expenses.  The  complaint  in  this  action  asks  tlie  direction 
•of  the  court,  as  to  whether  the  debts  and  funeral  expenses  of  the  wife  shall 
be  paid  from  her  estate  or  from  that  of  the  husband,  also  in  whlat  order,  and 
•out  of  what  particular  funds,  they  shall  be  paid,  and  to  whom  the  specific  leg- 
acies shall  be  paid,  the  legatees  being  evidently  incorrectly  specified  in  the 
will.      . 

If.  L»  Wctahhum^  Jr.,  for  plaintiff.     Warren.  S,  Ketley^  for  defendants. 

Leabned,  J.  I  do  not  think  it  necessary  to  cite  authorities  for  most  of  my 
•oonciusions.  It  is  evident  that  the  testator,  Esra  L.  P^co,  by  the  name  **  Bet- 
sey £.  Parley  Pasco,"  meant  the  defendant  Betsey  E.  Pasco  Farley;  that  by  the 
name  ''Greorgianna  Crana  Baker,"  he  meant  the  defendant  Georgian na Baker 
•Crana;  that  by  the  name  *'Magie  Miles  Sager,"  he  meant  the  defendant  Mag- 
j^e  Sager  Miles;  that  by  the  name  '*Mary  Giflord  Sager,"  he  meant  the  de- 
fendant Mary  Sager  Gifford.  Charter  v.  Charter,  L.  B.  2  Prob.  &  Div.  315, 
X.  B.  7  H.  L.  364.  The  legacies  must  be  paid  accordingly.  By  the  "Mis- 
sionary of  the  Methodist  Episcopal  Church  Society,"  the  testator  meant  the 
'^Missionary  Society  of  the  Methodist  Episcopal  Church,"  and  the  legacy  must 
ibe  paid  accordingly.  The  executor  of  Barbara  L.  Pasco,  as  was  admitted  on 
the  argument,  has  sold  the  specific  legacies  in  her  will,  in  items  2,  3»  4,  and 
6,  under  an  agreement  with  the  legatees  that  thd  avails  (or  value)  shall  stand 
in  place  of  the  specific  articles.  The  real  estate  of  Barbara  has  been  sold,  and 
the  purchaser  holds  the  purchase  price  as  security.  As  the  real  estate  would 
be  eventually  liable  for  her  debts,  it  seems  to  be  of  little  consequence  to  dis- 
tinguish between  these  avails,  now  in  the  purchaser's  hands,  and  her  personal 
property,  so  far  as  the  payment  of  debts  is  concerned.  It  could  only  be  ma- 
terial between  legatees  and  devisees.  She  directs  the  payment  of  her  just 
debts  and  funeral  expenses.  I  think  that  those  should  be  paid  out  of  her  es- 
tate, as  it  is  suiiicient,  and  not  out  of  the  estate  of  Esra  L.  Pasco.  His  will, 
inartificially  drawn,  ^ves  a  life-estate  in  real  and  personal  property.  Then, 
in  the  third  item,  it  says:  ** After  the  desith  of  my  said  wife,  and  her  debts 
and  funeral  expenses  are  paid,  the  balance  of  my  estate  that  shall  or  may  be 
left,  to  be  divided,"  etc.  Now,  it  is  quite  possible  that,  if  Barbara  had  left 
no  property  from  which  to  pay  her  debts  and  funeral  expenses,  these  would 
have  been  payable  out  of  Esra's  estate,  or  if, leaving  property,  she  hcid,  in htr 
wilU  claimed  from  Esra's  estate  such  payment,  then,  perhaps,  that  estate 
would  have  been  charged;  but,  as  she  directed  the  payment  of  her  debts  and 
funeral  expenses,  which  it  was  not  necessary  for  her  to  do,  in  ordinary  cases, 
in  order  to  make  them  payable  from  her  estate,  it  is  reasonable  to  understand 
that  she  meant  what  she  said,  and  that  her  executor  was  to  pay  them  from 
her  estate.  If  it  be  urged  that  Esra  also  meant  what  he  said,  the  answer  is 
this:  He  probably  intended  to  provide,  if  there  should  be  any  necessity  there- 
for, that  his  Wife  sliould  be  suitably  buried,  and  tlie  little  debts  she  might 
contract  should  be  honorably  discharged ;  but,  as  she  has  provided  for  these 
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things  herself,  his  estate  is  not  to  be  called  upon;  just  as  if  she  paid  her  debts 
in  her  life. 

Barbara,  bj  virtue  of  a  power  in  the  will,  sold  certain  land  for  $3,000.  In 
this  $3,000  she  had  a  life-estate  only;  although,  of  course,  it  was  applicable 
to  debts,  etc.,  under  Esra's  will.  She  kept  no  accounts  of  her  dealings  with 
the  estate;  but,  so  far  as  can  be  ascertained,  there  remained  in  her  hands 
8656.25  of  the  estate  of  Esra,  after  allowing  her  all  credits.  That  is  to  say,  this 
sum  ought  to  have  been  in  her  hands  at  her  death.  This  appears  to  have  partly, 
or  perhaps  whoUft  come  from  the  real  estate  sold  by  her,  under  the  power 
in  Esra's  will.  Her  administrator  has  realized,  from  the  assets  named  in  the 
residuary  clause,  $375.98,  subject  to  expenses  of  administration,  and  fees,  etc., 
of  administrator,  and  from  her  whole  personal  property,  $999.27.  The  undis- 
puted claims  against  her  estate  are  $5^.06,  and  funeral  expenses  are  $162.17. 
The  avails  of  her  real  estate  sold  since  her  death  are  $3,333.33,  from  which 
should  be  deducted  expenses  of  sale,  etc., — about  $140.16.  It  therefore  appears 
that  the  personal  and  real  property  of  Barbara,  are  enough  to  pay  all  daims 
against  her  estate.  Specific  legacies  must  be  applied  to  payment  of  debts,  be- 
fore land,  unless  special  direction  to  the  contrary  is  given  in  the  will.  Rogen 
V.  Rogers,  1  Paige,  188 ;  affirmed,  3  Wend.  503.  Hoes  v.  Van  Uosen,  1 N.  Y.  120. 
This  disposes  of  any  question  as  to  tiie  legacies  in  items  2»  3, 4, 5,  and  6.  The 
debts  owing  by  Barbara,  including  the  aforesaid  liability  to  the  estate  of  £sra, 
and  the  funeral  expenses,  are  more  than  enough  to  absorb  all  the  avails  of  the 
personal  property,  including  the  specific  legacies.  And  therefore  some  part 
of  the  avails  of  her  real  estate  will  be  needed.  Her  administrator,  then,  is  U> 
pay— 
First,  her  funeral  expenses,  say,  -  •  -  •    $    162  17 

Then  her  debts,  including  the  debts  to  Esra's  estate,  say*  566  06 

656  25 


$1,384  48 


Avails  of  personal  property,      -----         999  27 
Balance  which  must  come  out  of  avails  of  real  estate,     -  385  21 

Net  avails  of  real  estate,  say,    .  -  •  -  -      3,193  17 

Residue, -  2,807  96 

— to  be  paid  to  the  parties  mentioned  in  the  eighth  clause  of  her  will.  These  fig- 
ures are  not  given  as  accurate  amounts.  There  are  commissions  of  the  admin* 
istrator,  and  there  may  be  interest  on  the  debts.  These  are  given  onJy  to  illus- 
trate my  meaning,  it  will  be  seen  that  I  consider  the  balance  which  should 
have  been  in  Barbara's  hands  at  her  death,  and  of  personal  property  and  of 
avails  of  real  estate  of  Esra,  to  be  a  debt  owing  to  his  estate.  I  do  not  think 
that  the  authority  to  sell  real  estate,  contained  in  the  first  clause  of  his  wiiU 
changed  the  provision  that  she  was  to  have  a  life-estate.  The  sum  of  $250  to 
the  *'iiural  Cemetery'*  should,  of  course,  be  paid  out  of  the  $650.25;'  but  I  do 
not  see  that  this  will  practically  make  any  difference.  If  paid  to  the  cemetery 
by  the  administrator,  it  i^eduoes  the  amount  owing  by  Barbara's  estate  to  Esi-a's. 
Each  of  the  attorneys  appearingfor  plaintiff  and  defendants  should  be  allowed 
their  bills  of  costs  out  of  the  estates.  As  to  the  proportion  of  costs  between 
the  two  estates,  and  as  to  any  extra  allowance,  I  will  not  decide  without  hear- 
ing counsel. 
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Note.     A  star  (*)  iDdicates  that  the  case  referred  to  Is  annotated. 


ABATEMENT  AND  BE- 
VIVAL. 

Death  of  party. 

1.  Laws  N.  Y.  1876.  c.  611.  §  21,  declares 
that  if  any  certificate  or  report  made  by  the 
officers  of  a  corporation,  created  under  that 
act.  shall  be  false  in  any  material  represen- 
tation, all  the  officers  signing  it  shall  be  lia- 
ble for  all  debts  of  the  corporation  con- 
tracted during  their  term  of  office.  Held, 
that  such  cause  of  action  abates  with  the 
death  of  the  creditor;  the  language  of  sec- 
tion 21  of  the  act  being  identical  with  Laws 
1848,  c.  40,  ^  15,  and  the  cause  of  action  un- 
der the  latter  act  having  been  held  by  the 
conrts  to  abate. — Boyle  v.  Thurber,  (Sup.) 
789. 

Bevival  of  aotion. 

2.  Upon  a  summary  application  to  revive 
an  action  of  ejectment,  in  the  name  of  the 
deceased  plaintiff's  representative,  the , 
question  as  to  whether  the  deeds  under 
which  plaintifiP  claimed  were  illegal  and 
▼oid  under  a  particular  statute,  or  as  to  the 
▼alidity  of  her  claim  for  damages,  cannot 
be  raised;  such  questions  are  matters  of  de- 
fense to  the  action  after  it  is  revived. — 
Clute  V.  Emmerich,  (Sup.)  874. 

8.  The  fact  that  the  original  plaintiff 
failed  to  pay  costs  of  a  prior  order  is  no  ob- 
jection to  the  motion  to  revive.— Id. 

Accommodation  Paper. 

See  Negotiable  Truirumenis,  2. 

Accord  and  Satisfaction. 
See  Payment;  BeUcue  and  Discharge, 


Accounting. 

Between  partners,  see  Partnerships  8-^5. 
By  ezBcutors,  see  Executors  and  Adminis- 
trators, 3-10. 

guardian,  see  Ouardian  and  Ward,  1-8. 

referee,  see  Reference,  6. 
For  royalty,  see  Patents  for  Inventions^  1-8. 


To  toll 
4,6. 


Acknowledgment. 

statute,  see  Limitation  of  Actions, 

V.2N.Y.8. — 66 


ACTION. 

See.  also,  Abatement  and  Revival;  Cham- 
.  perty  and  Maintenance;  Limitation  of  Ac- 
tions; Pleading;  Practice  in  Civil  Cases; 
Venue  in  Civil  Cases;  Writk. 

Between  husband  and  wife,  see  Husband 

and  Wife,  8. 
Bg  and  against 
Corporations,  see  Corporations,  11,  12. 
Executors,  see  Executors  and  Administra- 
tors, 15-20. 
Factors  and  brokers,  see  Factors  and  Bro- 
kers. 8-6. 
Husband   and   wife,  see  Husb,ind  and 

Wife,  6.  7. 
Infants,  see  Infancy,  1,  2. 
Municipal    corporations,  see   Municipal 

Cor ff orations,  20-24. 
Stockholders,  see  Corporations,  lS-17. 
Towns,  see  Towns, 
For  damages  for  nuisance,  see  Nuisance, 
misappropriated  funds,  see  Railroad 

Companies,  13,  14. 
price  of  chattels,  see  Sale,  11-20. 
Nature  of  action  for  seamen's  wages,  see 
.  Seamen, 
On  negotiable  instruments,  see  Negotiable 

Instruments,  12,  18. 
Particular  forms,  see  Assumpsit;  Death  by 
Wrongful  Act;  Deceit;  Divorce;  Partition; 
Replevin;  Specific  Performance;  Trespaes; 
Trover  and  Conversion. 
To  annul  marriage,  see  Marriage, 
recover  dower,  see  Dower,  8,  4. 
set  a^ide  fraudulent  conveyances,  see 

Fraudulent  Conveyances,  11.  12. 
vacate   charter,  see  Railroad    Compa- 
nies, 1. 


Form  of  aotion. 

1.  A  complaint  alleging  that  a  gratuitous 
bailee  of  a  negotiable  note,  and  nis  co-de- 
fendants, wrongfully,  fraudulently,  and 
without   the    knowledge    or   consent   of 

f)laintiff,  the  payee  and  owner  of  the  note, 
ndorsed  his  name  thereon,  negotiated  it, 
and  converted  the  proceeds  to  their  own 
use,  to  plaintiff's  damage,  for  which  he  de- 
mands judgment,  states  a  cause  of  action 
in  tort,  and  can  be  sustained  only  by  proof 
of  fraudulent  conversion,  the  complaint 
(881) 
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not  containing  a  waiver  of  the  tort.— Allen 
▼.  Allen.  (Sup.)  666. 

2.  Where  a  complaint  under  the  Code  al- 
leges all  the  facts  necessary  for  either  eq- 
uitable or  common>law  relief,  it  cannot  be 
dismissed  for  any  objection  to  the  form  of 
the  action.— Vinton  v.  Board  of  Supervis- 
ors, (Sup.)  867. 
Election. 

8.  In  an  action  on  a  contract  for  the  sale 
of  stocks  which  stipulated  that  plaintiff 
might  demand  return  of  the  stocks  on  re- 
payment of  the  price,  and  that,  if  defend- 
ants should  pay  any  other  person  for  the 
same  kind  of  stocks  more  than  they  paid 
plaintiff,  they  would  pay  him  thediiferenc'e 
on  his  sale,  a  complaint  seeking  to  enforce 
liability  for  failure  to  return  the  stocks, 
and  for  refusal  to  pay  such  difference,  sets 
up  inconsistent  causes  of  action.— Stewart 
V.  Huntington,  (Sup.)  205. 

4.  Where  the  owner  of  goods  wronirfully 
taken  has  waived  the  tort  and  recovered  in 
an  action  ex  contractu  against  some  of  the 
tort-feasors,  he  is  estopped  to  bring  trover 
against  the  others.  —  Terry  v.  Munger, 
(Sup.)  848. 

5.  The  effect  of  an  election  by  plaintiff 
is  to  eliminate  the  other  cause  or  action 
from  the  record,  and  no  claim  can  be  ad- 
vanced thereon,  on  appeal.  —  Stewart  v. 
Huntington,  (Sup.)  206. 

J.oinder  of  oauses. 

6.  A  complaint  in  one  count  alleged  an 
agreement  with  the  M.  R.  Co.,  defendant, 
for  the  purchase  of  the  property  of  another 
company  at  the  sale  under  foreclosure  by 
the  former,  and  for  the  organization  of  a 
new  company  by-  the  stockholders  of  the 
old  one,  of  whom  plaintiff  was  one.  and  to 
whose  rights  he  had  succeeded;  that  the 
property  was  sold  to  defendant  trust  com- 
pany, and  a  new  company  was  formed 
principally  of  directors  of  the  M.  R.  Co.; 
that  the  new  company  issued  stock  to  the 
trust  company  in  payment  for  the  property 
of  the  old  one,  and  issued  a  mortgage  to 
defendant  trustees,  and  that  its  officers,  who 
were  defendants,  had  acted  fraudulently, 
and  in  the  interest  of  the  M.  R.  Co..  and 
demanded  enforcement  of  the  agreement, 
and  damages  for  its  breach,  and  an  injunc- 
tion afi:ain8t  the  officers  of  the  new  com- 
pany from  acting  as  such.  Held,  that  a 
cause  of  action  on  the  agreement  was  im- 
properly joined  with  one  for  the  removal 
of  the  officers  of  the  new  company;  and 
that  neither  cause  affected  all  the  parties. 
—Stanton  v.  Missouri  Pac.  Ry.  Co.,  (Sup.) 

7*.  Code  Civil  Proc.  §  815,  relating  to  the 
Jurisdiction  of  the  city  court  of  New  York, 
does  not  restrict  Jurisdiction  as  to  the 
amount  claimed,  but  section  816  declares 
that  the  sum  for  which  Judgment  is  ren- 


dered cannot  exceed  $2,000.  Under  section 
817,  allowing  the  consolidation  of  actions, 
held,  that  the  court  may  order  the  consoli- 
dation of  several  actions,  each  of  which  is 
for  less  than  $2,000,  though  the  aggregate 
amount  exceeds  that  sum,  especially  where 
defendants  waive  by  stipulation  any  ir- 
regularity by  reason  thereof.  —  BuA  ▼. 
Abrahams,  (City  Ct.  N.  Y.)  391. 

Admiralty. 

See  Demurrage;  Shipping. 

AFFIDAVIT. 

For  attachment,  see  Attachment,  S-7. 

publication  of  summons,  see  WriX»,Z. 

In  lien  of  bill  of  particulars,  see  Heading^ 

On  motion  to  quash  indictment,  see  Crim- 
inal Law,  8. 

Preliminary  to  arrest,  see  Arreef,  1. 

Sufficiency,  see  Negotiable  Inetrumente,  11. 

To  support  order  for  contempt,  see  Co^ 
tempt. 

Use  of,  on  appeal,  see  Appeal,  6. 

Bight  to  cross-examine  affiant 

Under  Code  Civil  Proc  N.  Y.  §  885. 
which  provides  that  where  a  party  intends 
to  make  or  oppose  a  motion,  and  it  is  nec- 
essary for  him  to  have  the  affidavit  of  a 
person,  not  a  party,  to  use  on  the  motion, 
the  court  may  appoint  a  referee  to  take  the 
deposition,  where  the  witness  appears  be- 
fore the  referee,  refuses  to  answer  on  the 
advice  of  the  opposing  party's  attomeya. 
but  afterwards  objection  to  the  examina- 
tion is  withdrawn,  and  the  attorneys  dis- 
claim, under  oath,  any  interference,  they 
will  be  allowed  to  be  present,  but  not  to 
cross  examine  the  witness. — Keenan  t. 
O'Brien,  (Sup.)  242. 

Agency. 

See  Factors  and  Brokers;  I*rincipal  and 

Agent. 
Insurance  agents,  see  Insurance,  7, 8L 

Amendment. 

Of  Judgment,  see  Judgment,  9. 

order  of  reference,  see  Reference,  S. 
pleadings,  see  Pleading,  6,  7. 

ANIMALS. 

Vioious  dog. 

Proof  that  a  dog  ran  after  and  barked  at 
two  girla,  frightening  them,  grabbed  at  a 
man's  coat,  and  Jumped  for  a  woman's 
shoulder  when  she  went  in  a  wood-shed 
where  he  was  tied,  is  not  sufficient  to  show 
that  the  dog  was  vicioua.— <3enenz  ?.  De 
Forrest,  (Sup.)  152. 
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APPBAIi, 

Costs  on  appeal,  see  Co^U,  13-14 

In  criminal  cases,  see  Criminal  Law,  6,  7. 

Issues  not  raised  below,  see  Action^  5. 

Of  election  contest,  see  Elections  and  Vot- 

era,  2,  8. 
Weight  and  safflciency  of  evidence,  see  /n- 

suranee,  7. 

Jnrisdiotion — Appealable  orders. 

1.  No  appeal  lies  from  an  order  entered 
on  the  trial  of  an  issue  of  law  raised  by  de- 
murrer to  a  complaint  giving  the  plaintiff 
leave  to  serve  an  amended  complaint  within 
a  stated  time,  unless  the  decision  is  fol- 
lowed by  a  Judgment  either  interlocutory 
or  final,  in  accordance  with  Code  Civil 
Proa  N.  y.  §  1021.  as  amended  in  1879. 
providing  that,  on  hearing  a  demurrer,  the 
court  should  ^ive  a  decision  in  form  that 
the  demurrer  18  sustained  or  overruled,  and 
that  the  successful  party  have  judgment 
thereon.— Uhler  v.  Ryer.  (City  Ct.  N.  Y.) 
729. 

2.  An  order  giving  treble  the  damages 
found  by  the  jury,  under  Code  Civil  Proc. 
N.  Y.  §  1184.  cannot  be  reviewed,  unless 
specified  in  the  notice  of  appeal,  as  pro- 
vided by  section  1301,  relating  to  the  re- 
view of  intermediate  orders. — Purton  v. 
Watson,  (City  Ct.  N.  Y.)  661. 

8.  An  order  postponing  the  trial  of  a 
cause  for  the  term  is  discretionary,  and 
not  appealable.— Myers  v.  Myers,  (Sup.; 
465.* 

Amount  in  controversy. 

4.  Where  defendant,  in  a  justice's  court, 
pleads  a  setoff^  for  $55,  though  his  bill  of 
Items  is  only  for  $50.  he  is  entitled  to  a  new 
trial,  on  appeal  to  the  county  court,  under 
Code  Civil  Proc.  N.  Y.  §  8068.  which  pro- 
▼ides  that,  where  the  sum  for  which  judg- 
ment was  demanded  by  either  party  in  his 
pleadings  exceeds  $50.  the  appellant  shall 
be  entitled  to  a  new  trial. — Dudley  v. 
Brinckerhoff,  (Sup.)  821. 

Time  of  taking. 

5.  Under  Code  Civil  Proc.  N.  Y.  1 1351. 
providing  that  appeals  to  the  general  term 
must  be  taken  within  80  days  after  service 
upon  appellant's  attorney  of  a  copy  of  the 
judgment  appealed  from,  and  notice  of  the 
entrv,  a  written  admission  signed  by  appel- 
lant s  attorney  of  "due  and  timely  service 
of  a  copy  of  the  within  judgment  and  no- 
tice of  entry.  **  estops  appellant  from  alleg- 
ing irregularity  in  the  service  or  contents 
of  the  notice.— Mohr  v.  Dorschel,  (Sup.)  88. 
Practioe— Use  of  affidavits. 

6.  Code  Civil  Proc.  N.  Y.  ^  8057,  relating 
to  appeals  from  justices'  courts,  which  pro- 
vides that  ''where  an  appeal  is  founded  up- 
on an  error  of  fact  in  the  proceedings  not 
affecting  the  merits  of  the  action,  and  not 


within  the  knowledge  of  the  justice,  the 
court  may  determine  the  matter  upon  affi- 
davits, "  etc..  does  not  authorize  the  use  of 
affidavits  on  appeal  to  show  alleged  mis- 
conduct of  the  justice  after  the  case  was 
submitted  to  him  for  decision;  inasmuch 
as  the  matters  alleged  in  such  affidavits,  if 
they  existed,  must  liave  been  wholly  with- 
in the  knowledge  of  the  justice. --Yallen  v. 
McGuire,  (Sup.)  881. 

Beview — ^In  general. 

7.  On  appeal  from  an  order  granting  a 
new  trial,  the  general  term  may  review  ex- 
ceptions taken  on  the  trial,  though  a  new 
trial  was  granted  on  the  ground  that  the 
verdict  was  against  the  evidence. — Fenno 
V.  Hannan.  (Sup.)  474. 

Objections  not  raised  below. 

8.  A  witness  was  asked  to  state  the  rental 
value  of  plaintiff's  residence  "without  these 
piles  of  sand  being  there,  and  blowing  as 
described.  "*  Held  that,  the  witness  paving 
been  himself  examined  as  to  the  blowing 
of  the  sand,  an  objection  to  the  question 
that  it  left  it  to  the  witness  to  consider  the 
effect  of  the  evidence  given  by  a  group  of 
witnesses  would  not  be  consiaered,  it  not 
having  been  made  at  the  trial.— Dunsbach 
V.  Hollister,  (Sup.)  94. 

9.  In  an  action  for  breach  of  warranty  of 
certain  onion  seed,  where  plaintiff  is  asked 
what  a  clerk  of  defendant,  who  was  sent 
to  examine  the  crop,  said  afterwards,  and 
states,  without  objection,  what  he  stated 
before  seeing  it,  and  that  afterwards  he 
asked  what  the  damage  was  likely  to  be, 
the  portion  of  the  answer  responsive  to  the 
question  is  immaterial,  and  the  rest  of  the 
answer  cannot  now  be  objected  to. — Coates 
V.  Harvey,  (Super.  Ct.  Buf.)  5. 

10.  Though,  on  trial  of  an  action  by  an 
attorney  retained  by  a  voluntary  associa- 
tion against  a  receiver  afterwards  appoint- 
ed, proof  of  services  rendered  after  tibe 
appointment  of  the  receiver  was  made, 
without  objection,  a  refusal  to  grant  anew 
trial  will  be  reversed  on  appeal. — Bene- 
ville  V.  Whalen,  (C.  P.  N.  Y.)  20. 

11.  The  objection  that  the  city  court  of 
New  York  could  not  try  an  action  for  waste 
under  the  Code  will  not  be  considered  on 
appeal,  where  the  point  was  not  raised  at 
the  trial.— Purton  v.  Wataon,  (City  Ct.  N. 
Y.)661. 

12.  An  order  in  an  action  for  divorce,  re- 
ferring to  a  referee  certain  charges  against 
one  of  the  attorneys,  will  not  be  reviewed 
on  appeal,  after  the  death  of  the  attorney. 
— Beadleston  v.  Beadleston,  (Sup.)  815. 

18.  On  appeal  to  the  general  term  of  the 
city  court  of  New  York  from  an  order  de- 
nying a  new  trial,  errors  may  be  reviewed, 
though  not  excepted  to.— Richmond  v. 
Brewster.  (City  Ct.  N.  Y.)400. 

14.  The  point  that  a  counter-claim 
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not  disputed  by  the  reply  cannot  be  raised 
for  the  first  time  on  appeal.— Penny  ▼. 
Huebener,  (Sup.)  641. 

Beview — Discretion  of  trial  oourt. 

15.  When  ao  appeal  from  a  judf^ment 
and  an  order  denying  a  new  trial  is  dis- 
missed as  to  the  judgment  only,  for  not  be- 
ing taken  in  time,  9uch  dismissal  is  not 
necessarily  followed  by  the  reversal  of  an 
order  staying  proceedings  on  the  judg- 
ment pending  the  appeal,  the  trial  judge 
having  ordered  such  stay,  in  the  exercise 
of  his  discretion,  to  prevent  threatened 

Eroceedings  to  enforce  such  judgment. — 
[arnett  v.  Westcott,  (Super.  Ct.  N.  Y.)  10. 

16.  Under  Code  Civil  Proc.  N.  Y.  §  1187, 
authorizing  the  submission  of  facts  spe- 
cially to  the  jury,  such  submission  is  dis- 
cretionary, and  not  reviewable.— Hays  v. 
Moody.  (City  Ct.  N.  Y.)  385. 

Weight  and  suffloienoy  of  evi- 
dence. 

17.  In  an  action  on  a  contract  for  build- 
ing a  house,  where  defendant  introduces 
evidence  that  the  work  was  defectively 
done,  but  plaintiff  introduces  evidence 
that  there  was  a  substantial  performance, 
and  that  defendant  accepted  the  building, 
the  finding  of  a  waiver  by  the  referee  is 
not  unsupported  by  evidence,  and  cannot 
be  disturbed,  where  the  case  does  not  con- 
tain all  the  evidence.— Curtice  v.  West, 
(Sup.)  507. 

18.  Where  the  credibility  of  most  of  the 
witnesses  was  attacked,  some  of  them  be- 
ing contradicted  by  other  witnesses,  and 
others  hj  the  circumstances  under  which 
they  claimed  to  have  acquired  their  infor- 
mation, this  court,  on  appeal,  will  not  at- 
tempt to  readjust  the  facts  from  the  evi- 
dence on  the  record.— Curtis  v.  Hart,  (Sup.) 
462. 

19.  Where  the  evidence  Is  conflicting, 
and  the  issues  are  clearly  presented  in  the 
charge  of  the  judge,  and  a  motion  for  a 
new  tri&l  is  overruled  by  him,  the  verdict 
will  not  be  disturbed. — Decker  v.  Man- 
hattan Ry.  Co.,  (Sup.)  802. 

20.  The  evidence  being  conflicting,  the 
court  will  not  set  aside  the  verdict  as  con- 
trary to  the  evidence.— In  re  Bull,  (C.  P. 
N.  Y.i52. 

21.  The  finding  of  the  trial  court  on  a 
disputed  question  of  fact  will  not  be 
reviewed  on  appeal.— Penny  v.  Huebener, 
(Sup.)  641. 

22.  The  finding  of  fact  of  a  referee  must 
prevail  on  appeal,  where  the  opinion  is  in 
conflict  with  it.— Powers  v.  Savin.  (Sup.) 
885. 

Matters  not  apparent  of  record. 

23.  Since  Code  Civil  Proc.  N.  Y.  §  902, 
forbids  exceptions  to  rulings  on  questions 
of  fact,  the  general  term  will  not  review 


such  qaestions  nnless  the  case  shows  that 
it  contains  all  the  evidence  given  on  tlie 
trial,  which  must  aflirmatively  appear,  as 
the  court  will  not  assume  that  all  the  ma- 
terial evidence  is  included. — Averill  v> 
Hurd,  (Sup.)  168. 
HarmlesB  error. 

24.  A  direction,  in  an  order  postponing  a 
trial,  that  plaintiff  pay  costs  which  had 
been  previously  awarded  against  him,  is 
harmless,  and  cannot  be  reviewed  on  ap- 
peal, where  the  time  for  appeal  from  the 
original  orders  allowing  the  costs  has  ex- 
pired.— Myers  v.  Myers.  (Sup.)  465. 

26.  Testimony  clearlv  inadmissible,  and 
tending  to  sustain  plaintiff's  theory  of 
the  case,  and  also  to  impeach  the  credit  of 
one  of  defendants'  principal  witnesses, 
must  be  held  prejudicial.— Doty  ▼.  Sua- 
ton,(Sup.)417. 

Objections  to  evidenoe. 

26.  Where  parties  agreed  at  a  trial  that 
they  would  not  object  to  evidence  taken 
under  a  commission,  except  as  noted  on 
the  return,  and  one  i>arty  has  himself,  nn- 
der  such  agreement,  introduced  illegal  tes- 
timony, he  will  not  be  allowed,  on  appeal, 
to  object  to  the  incompetency  of  the  testi- 
mony of  the  adverse  party  admitted  under 
said  agreement.— In  re  Bull.  (C.  P.  K.  Y.) 
62. 

Effect  of  appeal. 

27.  Code  Civil  Proc.  §  1380,  providing 
that.  **if  the  appeal  is  taken  from  a  jadf 
ment  or  order  airectin^  the  execution  of  a 
conveyance  or  other  instrument,  it  does 
not  stay  the  execution  of  the  Judgment  or 
order  until  the  instrument  is  executed  and 
deposited  with  the  clerk  with  whom  the 
judgment  or  order  is  entered,  to  abide  the 
direction  of  the  appellate  court;"  and  sec- 
tion 1852,  providing  that,  on  appeal  from 
final  judgment,  appellant  may  give  secu- 
rity to  stay  execution,  in  which  case  exe- 
cution of  the  judgment  is  stayed.— apply 
to  appeals  from  a  final  judgment  only,  and 
the  execution  and  delivery  of  a  check  to 
the  county  clerk,  which  defendants  were 
ordered  to  execute  and  deliver  to  plain- 
tiff, does  not  stay  execution  of  the  order.— 
Hatton  V.  McFaddin,  (Sup.)  194. 

Decision — ^Dismiasal* 

28.  Code  Civil  Proc.  N.  Y.  §  8062.  pro- 
vides for  dismissal  of  an  appeal  from  a 
justice's  court  only  in  case  the  action  is 
not  brought  to  a  hearing  before  the  end  of 
the  second  term  after  appeal  taken.  Sec- 
tion 8068  provides  that  the  judgment  maj 
be  either  affirmed  or  reveraied  in  whole  or 
in  part  MM,  that  such  appeal  cannot  he 
dismissed,  on  the  ground  that  the  jmtice 
had  no  jurisdiction  to  enter  Judgment  at 
the  time  he  entered  it.— Kuklo  v.  Kleii. 
(Sup.)  858. 
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Mandate  and  proceedings  below. 

29.  Where  a  remittitur  of  the  court  of 
appeals  is  dated  December  6th,  and  an 
order  is  made  making  its  Judgment  the 
judgment  of  the  court  jDelow.  a  transcript 
of  a  judgment  of  the  court  below,  docketed 
December  9th,  referring  to  the  parties  and 
their  attorneys,  will  be  presumed  to  show 
the  judgment  on  the  remittitur  and  order, 
though  it  does  not  expressly  refer  to  the 
Judgment  of  the  court  of  appeals. 
PiTSHKE,  J.,  dissenting.— Murray  t.  tfones, 
<City  Ct.  N.  y.)  486. 

80.  Judgment  entered  on  remittitur  from 
the  court  of  appeals  remains  in  force,  and 
an  action  on  the  undertaking  on  appeal 
lies,  notwithstanding  a  subsequent  re- 
mand of  the  remittitur  to  the  court  of  ap- 
peals.—Id. 

AFPEARANOB. 

For  the  state,  see  Dieiriei  and  ProeecuUng 
Atiomeps,  1. 

Tot  special  purpose. 

A  notice  of  motion  to  set  aside  a  judg- 
ment, on  the  ground  that  the  summons  was 
not  served  on  defendant  is  not  a  general 
•appearance,  although  defendant's  attor- 
ney did  not  qualify  his  signature  by  say- 
ing, "Attorney  for  the  purpose  of  this  mo- 
tion only."— Noble  v.  Crandall,  (Sup.)  265. 

Appraisement. 

Taxation  of  legacies,  see  Descent  and  Die' 
tribution,  8-7. 

Architects. 
Xiiability  of  architect,  see  Contract^,  8. 

Argument  of  CoonseL 
«ee  Trial,  6. 

ABBEST. 

In  civil  actions,  see  Execution,  7. 

In  civil  cases. 

1.  An  affidavit  for  arrest  in  an  action  for 
money  converted,  made  by  plaintiff's  at- 
tpmey  on  information  and  belief,  which 
states  as  the  grounds  of  deponent's  infor- 
mation written  communications  made  by 
plaintiff,  and  letters,  statements,  and  other 
writings  made,  written,  and  furnished  by 
-defendant,  and  in  deponent's  possession. 
sufficiently  discloses  the  source  of  informa- 
tion. Copies  of  the  letters  or  communica- 
tions neea  not  be  attached  to  the  affidavit. 
—Thompson  v.  Best,  (Sup.)  220.* 

2.  The  falsity  of  defendant's  representa- 
tions of  solvency,  and  his  knowlecfge  there- 
•of,  are  sufficiently  shown  in  support  of  an 
order  of  arrest  by  the  entry  of  several  Judg- 


ments against  him  within  three  months 
after  such  representations,  aggregating 
$5,000.  upon  wnich  only  $103  are  realizea 
PiTSHKB,  J.,  dissenting.— Tannenbaum  v. 
Reich,  (City  Ct.  N.  Y.)  781. 

Assessment. 

Of  highway  damages,  see  Highwaye,  4. 
taxes,  see  Taxation,  2,  8. 

ASSIGNMENT. 

Of  Judgment,  see  Judgment,  10. 

lease,  see  Landlord  and  Tenant,  8. 
Right  of  assignee  to  sue,  see  Deceit 

Equitable  assignment. 

A  draft  or  order  must  be  drawn  on  a 
particular  fund  to  give  it  the  effect  of  an 
equitable  assignment;  but  the  omission  so 
to  draw  it  will  not  defeat  the  effect  of  an 
oral  agreement  of  transfer  established  by 
extraneous  evidence. — Weinhauer  v.  Mor- 
rison, (Sup.)  644. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,  Fraudulent  Conveyances. 

Preferences. 

1.  A  married  woman,  then  solvent,  em> 
ployed  her  husband,  at  $1,600  per  year,  to 
carry  on  her  business,  agreeing  to  pay  also 
the  expenses  of  supporting  their  family. 
He  carried  on  the  business  for  seven  years, 
and  during  that  time  drew  on  his  salary 
$2,081.88,  and  about  $10,000  to  pay  fam- 
ily expenses,  which  were  about  $2,500 
per  year.  Held,  that  although  the  agree- 
ment did  not  make  the  wife  liable  to  pay 
thj  family  expenses,  yet.  having  voluntari- 
ly done  so,  she  had  no  claim  for  reimburse- 
ment;  and  that,  therefore,  a  preference  to 
the  husband  in  payment  of  his  salary  was 
valid.— Romer  v.  Koch,  (Sup.)  540. 

2.  Where  an  assignor  tor  benefit  of 
creditors  preferred  the  firm  of  which  the 
assignee  is  a  member,  and  it  appears  that» 
from  his  expectation  to  derive  some  bene- 
fit from  the  administration  of  the  property, 
and  from  an  agreement  between  him  and 
the  assignee,  in  relation  to  the  purchase  of 
a  portion  of  the  property,  and  from  his  at- 
tempts to  borrow  money  from  the  as* 
signee's  firm,  because  of  such  preference, 
the  assignor  expected  to  be  benefited  by 
the  assignment,  and  that  the  preference 
was  for  that  purpose,  the  assignment  is 
properly  declared  to  be  fraudulent — Smith 
V.  White.  (Sup.)  855. 

8.  Evidence  that  the  assignee,  fearing 
that  he  wo^ld  be  deprived  of  the  property, 
and  lose  his  preference,  applied  to  U. ,  who, 
after  a  superficial  examination,  purchased 
it  with  money  belonging  to  the  assignee's 
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firm;  that  a  clerk  of  the  firm  was  placed 
in  charge,  and  the  assignor  and  his  wife 
were  employed  abont  the  premises:  that  a 
part  of  the  property  was  consigned  to  and 
sold  by  the  firm,  and  another  part  was 
stored,  under  its  control,  which  latter  part 
was  sold  by,  and  the  price  paid  to,  the  as- 
signee's partner;  that  H.  save  no  attention 
to  the  business,  and  made  no  entries  re- 
specting it  in  his  books,  and  alleged  that 
he  repaid  the  partner  in  bills,  instead  of  a 
check,  because  of  convenience,  but  paid 
other  debts  by  check, — sufficiently  shows 
that  the  assignee's  firm  was  the  re^  pur- 
chaser.--Id. 

4.  A  firm  preferred  D.  for  all  moneys  due 
or  to  become  due  to  him  from  it,  and  also 
preferred  appellant  for  the  amount  due  or 
to  become  aue  on  the  firm's  note  to  it,  and 
provided  that,  in  case  of  a  deficiency  of  as- 
sets, appellant  and  D.  should  be  paid  pro 
rata.  At  the  time  of  the  assignment  appel- 
lant held,  as  collateral  to  the  firm's  note,  a 
note  executed  by  D.  to  the  firm  for  its  ac- 
commodation. He'd,  that  appellant  was  not 
entitled  to  a  preference,  in  addition  to  the 
amount  due  on  the  firm's  note,  for  the 
amount  due  by  D.  on  the  accommodation 
note. — Rubens  v.  Drake,  (Sop.)  829. 

5.  A  provision  in  an  assignment  that  the 
assignee  ''shall  discharge  and  pay  in  full 
all  debts  due  or  to  become  due  for  goods 
sold  to  the  party  of  the  first  part  in 
said  grocery  and  feed  business,  tne  par- 
ticular items  of  which  the  party  of  the  first 
part  is  now  unable  to  mention, "  is  not  so 
indefinite  in  identifying  the  preferred  cred- 
itors as  to  invalidate  the  assignment.  — 
Maack  v.  Maack,  (Sup.)  506. 

Fraud. 

6.  Concealment  of  property  is  not  suffi- 
ciently shown  by  the  assignor's  testimony 
that  goods  of  the  value  of  $700  were  in  his 
house  at  the  time  of  the  assignment,  and 
were  never  delivered  to  the  assignee,  but 
were  sold  to  various  people  in  the  same 
city,  of  whom  he  cannot  name  one,  or  of 
whom  he  afterwards  names  one,  but  can- 
not give  the  circumstances,  or  the  quantity 
sold  to  him;  nor  by  the  testimony  of  his 
wife  that  she  retained  the  goods  for  her 
wages;  the  assignee  testifying  that  he  pro- 
cured goods  from  the  house,  and,  on  exam- 
ination, found  no  others;  and  it  further  ap- 
pearing that  the  assignor  attempted  to  bor- 
row money  to  relieve  his  necessities,  which 
necessities  were  the  alleged  cause  for  sell- 
ing the  goods.— Smith  v.  White,  (Sup.) 855. 

7.  In  replevin  against  an  assignee  for  the 
benefit  of  creditors,  for  goods  purchased 
on  fraudulent  representations  by  the  as- 
signer  as  to  his  solvency,  judgments  recov- 
ered after  the  assignment  are  not  evidence 
of  insolvency  at  the  time  of  the  purchase, 
but  their  admission  is  harmless  when  it  ap- 


pears from  the  schedule  and  other  evidence 
that  the  debts  upon  which  they  were  reooY- 
ered  existed  at  that  time,  and  the  judge 
charges,  without  objection,  that  defendant 
does  not  allege  that  the  assignor  was  then 
solvent. — Underbill  v.  Ramsey,  (Sup.)  451. 

Assignee's  rigM  to  commisBions. 

8.  An  assignee  who  has  been  removed 
for  misconduct  in  office,  whatever  may  be 
the  degriee  of  misconduct,  is  not  entitled  to 
commissions  —In  re  Danzig,  (C.  P.  N.  Y.) 
161. 

ASSOCIATIONS. 

See  Benewlent  Sodeiies. 
Liability  for  attorney's  fees,  see  Atiomeif 
and  GUerU,  1. 

Expulsion  of  member. 

1.  The  constitution  of  a  volantary  asso- 
ciation provided  that  a  member  accused  of 
a  breach  of  contract,  with  another  mem- 
ber, should  be  summoned  before  the  com- 
plaint committee,  who  should  investigate 
the  case,  and  if  the  committee  rendered  a 
decision  establishing  a  money  difference 
between  the  parties  it  should,  upon  notice, 
stand  as  a  claim  against  the  party,  and  be 
paid  within  48  hours,  or  taken  on  appeal 
to  the  arbitration  committee.     A  failure  to 

?»ay  or  appeal  subjected  the  party  in  de- 
ault  to  suspension.  Plaintiff  failed  to  ap- 
peal or  pay  the  amount  found  due  from 
him  by  the  complaint  committee  for  a 
breach  of  contract  for  the  future  delivery 
of  stock,  and  was  suspended.  Thereupon 
he  brought  action  to  restrain  the  enforce- 
ment of  his  suspension.  Heid  that,  to  rea- 
der the  contracts  under  which  plaintiff  was 
found  indebted  illegal  and  void,  under  stat- 
ute prohibiting  betting  and  gaming,  it  most 
appear  affirmatively  that  they  were  entered 
into  as  gaming  contracts,  and  not  as  real 
transactions  for  the  purdiase  of  property, 
and,  when  the  intent  is  not  made  to  appear, 
a  contract  for  the  future  sale  or  delivery  of 
stock  owned  by  the  seller  at  the  time  is  a 
valid  agreement,  capable  of  being  enforced. 
—Lewis  V.  Wilson,  (Sup.)  806. 

2.  The  question  whether  the  contracts 
were  speculative  or  fictitious,  which  article 
19  of  the  constitution  forbade  members  to 
enter  into,  should  have  been  shown  to  the 
complaint  committee,  before  whom  plain- 
tiff w^s  summoned,  who  by  the  constito- 
tion  had  full  power  to  determine  theques- 
tioB.  The  member  mnst  avail  himself  of 
all  his  rights  provided  for  in  the  coDStito- 
tion  before  he  can  appeal  to  the  courts.— 
Id. 

ASSUMPSIT. 

Pleading. 

1.  A  complaint  alleging  that  defendant 
received  certain  money,  subject-  to  plain- 
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tiff's  order  by  check  or  draft;  that  plain- 
tiff's draft  was  returned  unoaid  after  de< 
mand;  that  afterwards  the  draft  was  for* 
warded,  and  made  payable  to  one  0.,  who 
presented  the  same  for  p«jment,  where- 
upon defendant  agvted  to  pay  it,  provided 
certains  persons  would  make  affidavit  as  to 
the  special  deposit,  which  affidavits  were 
made,  but  defendant  neglected  and  refused 
to  pay  the  draft;  and  that  said  sum  still  re- 
mains doe  plaintiff  for  money  so  received, 
— ^ts  good  on  general  demurrer. — ^National 
Temperance  {Society  &  Publication  House 
V.  Anderson,  (Super.  Ct.  But)  49. 

Evidenoe. 

2.  Evidence  that  plaintiff  did  work  to  a 
certain  value  on  a  building  at  the  order  of 
defendant's  son,  then  in  his  employ;  that 
defendant  stated  that  he  had  orders  to  re- 
pair the  building,  and  would  send  his  son 
to  attend  to  it;  and  that,  when  the  bill  was 
presented,  defendant  said  it  was  right,  and 
promised  to  pay  it,  makes  out  a  prima 
jogU  case  in  an  action  for  its  value,  and  the 
ownership  of  the  building  is  immaterial.*- 
Boswell  V.  Pettit,  (City  Ct.  N.  Y  )  840. 

ATTACHMENT. 

Property  subject  to* 

1.  Code  Civil  Proc.  N.  Y.  S  647.  provid- 
ing that  shares  of  stock  may  be  levied  on, 
is  applicable  only  where  the  defendant  has 
the  legal  title  to  the  stock,  and  not  to  a  case 
where  defendant  has.  in  another  state  of 
which  he  was  a  resident,  assiened  the  cer- 
tificates, although  no  transfer  has  been 
made  on  the  company's  books.— Weller  v. 
J.  B.  Pace  Tobacco  Co.,  (Sup.)  292. 

Affidavit. 

2.  An  affidavit  described  the  claim  sued 
on  as  for  ''the  services  of  the  plaintiff,  as 
the  attorney  of  the  defendant,  rendered  in 
prosecuting  certain  suits  upon  his  retainer, 
and  for  drawing  and  engrossing  certain 
instruments  in  writing,"  which  services 
were  performed,  and  money  advanced,  be- 
tween" stated  dates.  Uelioi,  that  the  affi- 
davit contained  a  direct  and  positive  aver- 
ment of  indebtedness  for  services  per- 
formed and  monev  advanced,  and  not  a 
mere  allegation  of  indebtedness  without 
anv  facts. — Wenzell  v  Morri9sey,(Sup.)250. 

8.  An  affidavit  for  attachment,  made  by 
plaintiff's  brother-in-law,  which  does  not 
state  that  the  affiant  has  any  knowledge  of 
the  facts,  alleging  that  the  action  is  for 
monev,  ''being  the  balance  claimed  to  be 
due  *  *  *  as  damages  for  breach  of  con 
tract,  over  and  above  all  counter-claims, " 
eta«  is  not  a  compliance  with  Code  Civil 
Proo.  §  686,  subd.  1,  requiring  the  affidavit 
to  show  that  "the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein,  over  and 
above  all  counter-claims,"  etc.— Lee  v.  Co- 


operative Life  &  Accident  Ass'n  of  the 
United  States,  (Sup.)  864. 

4.  An  affidavit  for  attachment,  made  by 
a  son  of  plaintiff,  which  states  that  plain- 
tiff is  absent  from  the  state,  and  that  he  is 
entitled  to  recover  for  breach  of  contract, 
but  which  does  not  show  that  the  affiant, 
as  agent  or  otherwise,  personally  con- 
ducted the  business  out  of  which  the  claim 
arises,  nor  disclose  anv  circumstance  tend- 
ing to  show  that  he  had  knowledge  ena- 
bling him  to  state  the  facts  alleged  positive- 
ly and  of  his  own  knowledge,  is  insufficient. 
— McVicker  v.  Campanini,  (Sup.)  577. 

5.  An  attachment  issued  on  an  affidavit 
alleging  that  defendant  made  certain  rep- 
resentations to  plaintiff,  who,  relying  there- 
on, sold  and  delivered  goods,  and  that,  two 
days  after  plaintiff's  claim  became  due,  de- 
fendant assigned  all  his  property  without 
consideration,  should  be  vacated,  there  be- 
ing no  allegation  or  proof  that  the  transfer 
was  fraudulent;  though  the  affidavit  al- 
leges that  the  debt  to  plaintiff  was  fraudu- 
lently contracted. —  Grosvenor  v.  Sickle, 
(Bup.)  40;»  Vietor  v.  Kayton.  (Sup.)  42. 

6.  Under  Code  Civil  Ptoa  N.  Y.  §  636, 
subd.  1,  requiring  an  affidavit  for  attach- 
ment to  show  that  plaintiff  is  entitled  to 
recover  the  sum  stated  over  and  above  all 
counter-claims  known  to  him,  an  affidavit 
made  by  plaintiff's  attorney  must  disclose 
the  sources  of  deponent's  information. — 
Crowns  v.  Vail,  (Sup.)  218.* 

7.  An  affidavit  alleging  that  the  sources 
of  plaintiff's  information,  and  the  grounds 
of  his  belief  that  no  counter-claims  or 
off-sets  exist  in  favor  of  the  defendants 
against  any  of  the  parties  through  whom, 
by  assignment;  he  derives  title,  are  affida- 
vits of  some  of  such  assignors  and  written 
statements  of  the  others  m  his  possession, 
is  sufficient,  at  least  as  to  the  causes  sup- 
ported by  such  affidavits. --Id. 

Bond. 

8.  Where,  after  a  constructive  attach- 
ment of  shares  of  corporate  stock,  they  be- 
come depreciated  in  market  value,  the  de- 
preciation not  being  attributable  to  the  at- 
tachment, defendant  is  not  for  this  reason 
entitled  to  have  the  attachment  undertak- 
ing increased.— Miller  v.  Ferry.  (Sup.)  868. 

ATTOBNE7  AND  CUENT. 

See,  also.  Champerty  and  Maintenance, 

Assignment  of  judgment  to  attorney,  see 
Set-off  and  Counter-  Claim,  8. 

Attorney  in  fact,  see  Landlord  and  Ten- 
ant, 7 

Privileged  communications,  see  WHneu, 
1,  2. 

Compensatioii. 

1.  An  attorney  employed  by  a  voluntary 
association  can  recover,  from  a  receiver 
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thereof,  for  services  rendered  the  associa- 
tion before  the  appointment  of  the  re- 
ceiyer;  hut  compensation  for  services  after 
that  time  is  discretionary  in  the  court 
making  the  appointment.  —  Beneville  v. 
Whalen.  (C.  P  N.  Y.)20. 

2.  In  such  case  the  record  of  the  cause 
wherein  plaintiff  appeared  as  counsel  is 
prima  facie  but  not  conclusive  evidence  of 
his  employment,  and  it  is  unnecessary  for 
him  to  prove  a  resolution  of  such  club  re- 
taining him.— Id. 

Coinpensation— Iden. 

8.  Under  Code  avil  Proc.  N.  Y.  §  66.  giv- 
ing an  attorney  a  lien  on  the  judgment  In 
his  client's  favor,  which  cannot  be  affected 
by  settlement  between  the  parties,  where 
the  Judgment  is  exclusively  for  costs  and 
disbursements,  the  record  is  sufficient  no- 
tice of  the  lien;  and  a  dischar^  by  pay- 
ment to  the  client  may  be  set  aside  on  mo- 
tion.—Kaufman  V.  Keenan,  (City  Ot.  N.  Y.) 
895.» 

4.  On  a  motion  to  open  a  default,  a  stip- 
ulation required  by  the  court  that  defend- 
ant will  not  dispose  of  a  Judgment  in  his 
favor  against  a  third  person,  signed  by  de- 
fendant alone,  and  witnessed  by  defend- 
ant's attorney,  and  acknowledged  before 
him  as  a  notary,  does  not  estop  the  attor- 
ney from  asserting  his  lien  on  defendant's 
judgment  for  services  in  procuring  it.— 
Clare  v.  Lockard,  (City  Ct.  Brook.)  646. 

BAILMENT. 

See,  also,  Carriers;  Pledge, 

Sale  for  storage  Hen. 

1.  In  an  action  for  the  value  of  a  car- 
riage sold  to  pay  a  storage  lien,  defendant 
is  entitled  to  be  allowed  the  amount  of  his 
lien,  whether  the  sale  was  made  in  accord- 
ance with  plaintiff 's  Instructions  as  to  price 
or  not.— Richmond  v.  Brewster,  (City  Ct. 
N.  Y.)400. 

2.  Where  the  point  in  dispute  is  whether 
the  price  offered  for  the  carriage  was  to  be 
submitted  to  plaintiff  before  selling,  it  is 
error  to  charge  that  if  plaintiff  was  the 
owner  of  the  carriage  the  jury  must  find 
the  value  of  it  for  her;  as  defendants  are 
liable  onlj^-  for  the  price  received,  if  they 
had  unlimited  authority  to  sell. — Id. 

BANKS  AND  BANKINQ. 

Transfer  of  deposit  slip,  see  Gifts,  6. 

Deposits. 

1.  Executors  deposited  with  a  bank  a 
kross  amount,  payable  to  their  order,  and 
drew  their  check  for  the  amount  to  which 
a  legatee  was  entitled,  apd  mailed  it  to 
him.    Before  the  check,  which  was  not  cer- 


tified, was  presented,  supplementary  pro- 
ceedings were  instituted  against  the  lega- 
tee, an  injunction  served  on  the  bank,  ue 
cashier  examined,  plaintiff  appointed  re- 
ceiver,—of  all  which  the  bank  had  notice, 
—and  a  demand  made  for  the  money.  Dur- 
ing all  this  time  the  bank  had  money  to 
pay  the  check,  and  upon  presentation  it 
was  paid.  Held,  that  plaintiff  could  re- 
cover the  amount  so  paid,  as  the  bank  had 
notice  that  the  fund  was  trust  property,  be- 
longing to  the  debtor,  though  in' the  name 
of  the  executors. — O'Connor  v.  Mechanics' 
Bank,  (Cir.)  285. 

National  banks — Taxation  of  shares. 
2.  Laws  N.  Y.  1882,  c  409,  relating  to 
taxation  of  shares  of  national  banks,  sec- 
tion 812,  requires  notice  in  writing  of  the 
assessment  of  the  cjipital  stock  to  be  served 
on  the  bank  within  10  days.  Bection  814 
provides  that  the  tax  imposed  on  the  shares 
owned  by  non-residents  shall  be  a  lien 
thereon,  and  section  815  makes  it  the  duty 
of  the  bank  officers  to  retain  so  mnch  of 
the  dividends  belonging  to  such  stock- 
holder as  shall  be  necessary  to  paf  the  tax. 
Held,  that  the  requirement  of  notice  of  as- 
sessment is  for  the  purpose  of  creating  a 
lien  on  the  shares  of  non-resident  stock- 
holders, and  that  the  tax  may  be  assessed 
on  the  shares  of  resident  stockholders 
without  such  notice  in  the  same  manner  as 
on  personal  property.— People  t.  Smith. 
(Sup.)  460. 

BENEVOLENT  SOCIETIES. 

Member  in  good  standing. 

A  member  of  a  benevolent  society  who 
obtains  a  withdrawal  card  from  his  iodee, 
and  thereby  ceases  to  exercise  any  voice 
or  influence  in  it,  is  not  a  member  of  the 
order  in  good  standing,  and  entitled  to 
the  benefits  payable  to  such  members.^ 
Meyer  v.  American  Star  Order,  (City  Ct 
N.Y.)402. 

Bills  and  Notes. 

See  Negotiable  InetrumenU, 

BliACKMAUj. 

Indiotment. 

Under  Pen.  Code  N.  Y.  §  558.  imposing 
a  punisbment  upon  one  who,  with  intent 
to  extort  money,  sends  a  letter  threatentDg 
to  expose  or  impute  to  any  person  any  de- 
formity or  disgrace,  an  indictment  charg- 
ing that  defendant,  by  letter,  to  extort 
monev,  threatened  to  accuse  one  of  having 
sexual  intercourse  with  a  woman  not  his 
wife,  is  sufficient,  where  the  letters  ask  a 
loan,  stating  that  the  addressee  could  not 
aftord  to  refuse,  and  adding,  as  postsoript. 
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that  neither  J.  "nor  any  of  the  family 
knows  anything  about  this;"  parol  evi- 
dence being  admlfisible  to  show  that  the 
letter  made  the  statutory  charge,  as  set 
forth  in  the  indictment  and  that  the  ad- 
dressee so  understood  it— People  v.  Gill- 
ian, (Sup.)  476. 

Bonds. 

Attachment  bonds,  see  Attachment^  8. 
Replevin  bonds,  see  Bepl&ttin,  1,  2. 

B0X7NDABIES. 

Desoription. 

1.  The  owner  of  a  lot,  rectangular  in 
form,  fronting  274  feet  on  a  street,  and 
abutting  on  the  rear  for  the  same  distance 
on  a  canal,  the  location  of  the  lines  being 
undisputed,  conveyed  a  portion  of  ^'IS? 
feet  front  and  rear,  measuring  from  G. 
H/s  north  line  on  G.  street,  and  also  187 
feet  from  G.  H.'b  south  line  on  the  canal; 
being  the  piece  of  land  occupied  as  a  gar- 
den bv  the  grantor. "  The  lot  was  divided 
by  a  fence,  one  side  being  used  as  a  gar- 
den; the  fence  starting  on  G.  street  mid- 
way, but  strilcing  the  baclc  line  at  the  ca- 
nal at  a  point  19i  feet  from  the  middle  of 
the  lot.  The  fence  was  not  mentioned  in 
the  deed.  Held,  that  the  reference  to  the 
garden  was  too  indefinite  to  control  the 
calls  for  exact  distances  from  Icnown 
bounds.— Harris  v.  Oaldey.  (Sup.)  805. 

2.  A  conveyance,  naming  a  street  bound- 
ary as  a  certain  number  of  feet  on  the 
south  line  thereof,  manifests  an  intention 
to  exclude  the  bed  of  the  street  from  the 
operation  of  the  grant,  and  the  ordinary 
presumption,  that  the  grantor  intended  to 
convey  U9que  ad  medium  Jilum,  does  not 
apply.— Clark  v.  Rochester  City  &  B.  R. 
Co.,  (Sup.)  668.* 

Evidence. 

8.  The  declarations  of  the  owner  of  land 
concerning  its  boundaries,  made  ^hile  in 
the  act  of  pointing  them  out,  and  while  he 
was  in  possession,  and  before  any  contro- 
versy had  arisen,  are.  after  his  decease,  ad- 
missible as  part  of  the  res  gesta. — Partridge 
V.  Russell.  (Sup.)  639.» 

4.  For  the  purpose  of  ascertaining  the 
true  boundary  line,  where  the  description 
in  the  deed  is  ambiguous  or  repugnant,  a 
commissioner's  order  laying  out  a  street, 
containing  a  description  adopted  by  the 
surveyor,  may  be  put  in  evidence  for  the 
purpose  of  reconciling  the  repugnant 
clauses  in  the  description,  notwithstanding 
the  order  is  for  some  reason  invalid. — Id. 

Bridges. 

Aet  legatteing  town  board  proceedings,  see 
OonsUttUionai  Late,  1,  8, 


CABBIEIUS. 

Contract  of  carriage. 

1.  Plaintiff  purchased  a  ticket  for  a  ride 
on  defendant's  elevated  railroad,  and  de- 
posited it  in  the  canceling  box.  The  gate- 
man,  not  seeing  the  ticket  deposited,  re- 
fused to  allow  plaintiff  to  get' aboard  the 
train,  although  the  ticket  agent,  the  gate- 
man's  superior,  said  he  had  sold  him  ^ 
ticket,  and  told  the  gateman  to  let  him  ride. 
Unable  to  secure  a  train  without  repay- 
ment, plaintiff  walked  home.  Many  people 
were  present,  and  plaintiff  was  apparently 
much  mortified  at  the  imputation  of  at- 
tempting to  ride  without  payment.  Held, 
that  deiendant  was  liable  for  both  actual 
and  exemplary  damages,  although  caused 
by  the  gateman's  own  malicious  act.  that 
act  being  within  the  line  of  his  duty.^ 
Cagnev  v.  Manhattan  Ry.  Co.,  (City  Ct  N. 

2.  A  verdict  for  $500  damages  in  such  a 
case  is  not  excessive. — Id.* 

Injuries  to  passengers. 

8.  Where  plaintiff  alleges  that  the  gates 
were  open,  and  the  train  standing  still, 
and,  as  she  attempted  to  enter,  the  train 
started  without  notice,  and  threw  her 
down,  a  charge  that  plaintiff  must  prove 
by  a  preponderance  of  testimony  that  de- 
fendant was  negligent;  that  it  left  the  gate 
open,  and  the  train  started  Just  as  she  was 
about  to  get  on  board,  and  oefore  she  had 
the  opportunity;  and  that  she  did  nothing 
an  ordinarily  prudent  person  would  not 
do;  and  that  the  train  had  not  started  when 
she  attempted  to  eet  on  board, — clearly 
leaves  to  the  jury  tne  only  questions  in  the 
case.— Decker  v.  Manhattan  Ry.  Co.,  (Sup.) 
802. 

4.  A  charge  that  steam  railroad  com- 
panies must  use  the  utmost  care  in  carry- 
ingpassengers  is  correct,  and  cannot  pre- 
judice defendant,  sued  for  an  injury  to  a 
person  entering  its  train,  even  if  it  has  no 
application  to  the  evidence. — Id. 

5.  Where  a  passenger  on  a  railway,  in 
attempting  to  get  off  at  his  destination,  is 
knocked  off  the  car  platform  by  other  pas- 
sengers boardinjg  the  train,  and  injured, 
no  precaution  being  shown  on  the  part  of 
the  guard  to  prevent  interference  between 
passengers  getting  on  and  off,  it  is  a  ques- 
tion  for  the  Jury  whether  any  necessary 
precaution  has  been  omitted,  and  it  is  error 
to  direct  a  nonsuit.  —  Buck  v.  Manhattan 
Ry.  Co.,(C.  P.  N.Y.)718. 

6.  In  an  action  for  injuries  sustained  in 
attempting  to  board  one  of  defendant's 
street  cars,  plaintiff's  testimony  showed 
that,  as  the  car  approached  with  the  horses 
in  a  trot,  he  signaled  twice  to  stop;  that, 
when  near  to  bim.  thev  had  slowed  up  to  a 
walk,  and  as  he  placed  his  foot  on  the  step, 
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by  direction  of  the  conductor,  the  horses 
were  suddenly  started,  throwing  plaintiff 
to  the  ground,  and  injuring  his  foot.  The 
conductor  testified  that  he  warned  plaintiff 
against  attempting  to  board  the  car  at  that 
place.  The  quesUon  of  negligence  was  re- 
ferred to  the  jury  under  proper  instruc- 
tions, and  they  found  for  plaintiff.  Held, 
that  the  verdict  will  not  be  set  aside  on  ap- 
peal.—Butler  V.  Glens  Falls,  8.  H.  &  Ft.  E. 
St.  R,  Co.,(Sup.)72.» 

7.  Plaintiff's  testimony,  that  his  injuries 
were  caused  by  a  street-car  sudden!:^  start- 
ing while  he  was  alighting  from  it,  was 
uncorroborated,  while  that  of  the  conduct- 
or, that  plaintiff  fell  while  stepping  from 
the  car  while  it  was  in  motion,  was  cor- 
roborated by  his  own  report  and  by  an  affi- 
davit of  plaintiff,  both  made  on  the  day 
of  the  accident.  Plaintiff  alleged  that  when 
he  made  the  affidavit  he  was  so  dazed  that 
he  did  not  know  what  he  was  doing,  but 
was  contradicted  by  the  testimony  of  three 
witnesses  who  were  present,  by  the  appear- 
ance of  his  signature  to  the  affidavit,  and  by 
the  erasure  from  the  affidavit,  bv  his  direc- 
tion, of  the  word  *' Jumped, "  and  the  inser- 
tion of  ''stepped.  "  Held,  that  a  verdict  for 

Slaintiff  was  contrary  to  the  weight  of  evi- 
ence.— Shultz  v.  Third  Ave.  R.  Co.,  (C.  P. 
N.  ¥0693. 

8.  Testimony  of  plaintiff  that  she  gave  a 
signal  indicating  that  she  desired  to  take  a 
car,  which  was  in  the  sole  charge  of  the 
driver,  and  had  stopped  on  a  crossing  where 
it  usually  stopped  to  receive  passengers, 
and  that  the  driver  saw  and  understood  the 
signal,  but  started  up  when  she  had  placed 
one  foot  upon  the  platform,  throwing  her 
to  the  ground,  is  sufficient  to  sustain  a  ver- 
dict against  company,  though  her  testi- 
mony as  to  the  signal  is  disputed  by  the 
driver,  and  also  by  the  driver  of  another 
car  which  was  near  by. — Qaniard  v.  Roch- 
ester City  &  B.  R  Co.,  (Sup.)  470.* 

9.  Where  a  street-car  driver  closes  the 
door  to  keep  out  a  drunken  man,  who.  in 
his  efforts  to  open  it,  breaks  the  glass  so 
that  it  is  ready  to  fall,  and  the  driver, 
knowing  that  injury  is  done,  neglects  to 
examine  its  extent,  and  to  warn  a  passen- 
ger who  attempts  to  enter,  the  company  is 
liable  for  injuries  caused  by  the  falling  of 
the  glass.— Allen  v.  Dry-Dock,  K  B.  <fe  B. 
R.  Co.  (City  Ct.  N.  Y  )  738. 

10.  Testimony  of  the  driver  that  the  rules 
of  the  company  required  him  not  to  take 
any  passengers  when  the  car  became  dam 
aged  en  route  shows  the  rule  of  law  on  that 
subject  irrespective  of  any  rule  of  the  com- 
pany, and  is  properly  admitted.— Id. 

11.  Evidence  as  to  the  absence  of  a  con- 
ductor, and  existence  of  steps  in  front,  the 
broken  door  being  in  the  rear,  is  descrip- 
tive oi  the  situation  under  which  the  car 
was  run,  and  properly  admitted.— Id* 


12.  Where  the  car  was  in  good  order  st 
the  beginning  of  its  trip,  and  had  beeo 
damaged  when  plaintiff  attempted  to  enter, 
the  company  is  not  excused  from  omissioD 
to  furnish  a  road-worthy  vehicle;  the  rale 
that  the  company  is  not  liable  for  defects 
occurring  on  the  Journey  having  reference 
to  thejourney  of  the  passenger. — ^Id. 

13.  The  fact  that  there  was  no  conductor 
on  the  car  is  not  necessarilv  evidence  of 
negligence  on  the  part  of  the  company; 
and  an  instruction  that  the  jury  may  coii- 
sider  it,  is  not  error,  no  instruction  that  it 
did  not  constitute  evidence  of  megligeDce 
being  requested. — ^Id. 

Contributory  negligenoe. 

14.  Plaintiff  testified  that  she  rang  the 
bell,  and  after  the  street-car  stopped,  before 
she  had  stepped  from  the  platform,  it  sud- 
denly starml  again,  and  she  was  thrown 
violently  on  her  face.  Certain  witnesses. 
connected  with  defendant  company,  testi- 
fied that  plaintiff  had  said  since  the  accideot 
that  she  alighted  while  the  car  was  in  mo- 
tion, and  was  thus  injured.  Held,  that  a 
charf^e  that,  even  if  plaintiff  left  the  car  be- 
fore It  was  still,  yet  it  was  a  question  of  fact 
whether  plaintiff  was  guilty  of  contriba* 
tory  negligence,  and  if  not,  and  defendant 
was  negligent,  plaintiff  might  recover,  was 
not  reversible  error. — Conley  v.  Forty-Sec- 
ond St..  M.  &  St.  N.  A.  Ry.  Co.  (Super.  Ct. 
N.  Y.)329. 

15.  The  court  properly  refused  to  charge 
that  it  is  negli^nce  per  ee  to  get  off  a 
street-car  in  motion,  or  that,  if  the  injuries 
were  the  result  of  a  mere  accident,  then 
defendant  was  not  liable. — Id. 

16.  Where  plaintiff,  having  signaled  the 
driver,  approaches  a  street-car  on  its  right- 
hand  side,  and,  while  it  is  standing,  at- 
tempts to  board  it  by  placing  her  right  foot 
first  on  the  platform,  she  cannot,  as  mat- 
ter of  law.  be  said  to  be  guilty  of  contribn- 
torv  negligence  in  taking  hold,  with  her 
right  hand,  of  the  rail  around  the  guard 
on  the  rear  of  the  platform,  instead  of  tak- 
ing hold  of  the  rail  placed  on  the  body  of 
the  car.— -Qaniard  v.  Rochester  City  &  B. 
Ii.Co..(Sup.)470.» 

Loss  of  baggage. 

17  Plaintiff  took  passage  in  defendant's 
vessel  under  a  contract  exempting  defend- 
ant from  liability,  except  for  gross  neglect 
No  evidence  of  negligence  was  offered,  ex- 
cept that  the  vessel  was  burned  at  sea. 
Held,  that  thequef«tion  of  negligence  should 
have  been  submitted  to  the  Jury. — Downey 
V.  Inman  &  1. 8.  8.  Co.,  (City  Ct.  N.  Y.)eS9. 

OEBTIOBABI. 

When  lies,  see  Munieip€U  OorporaHan^,  9; 
PuhUc  Lands,  8. 
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When  lies. 

1.  Under  Code  Civil  Proc.  N.  Y.  §  3180, 
proTiding:  thftt  a  writ  of  certiorari  may  is- 
sue where  expressly  aatborized,  or  where 
it  may  be  issued  at  common  law  b^  a  court 
of  general  Jurisdiction,  and  the  right  has 
not  been  tairen  away  by  statute:  and  sec- 
tion 2122,  providing  that  it  cannot  issiie 
when  the  determination  can  be  adequately 
reviewed  by  an  appeal  to  a  court,  or  some 
body  or  officer,  —  such  writ  cannot  issue 
to  review  and  correct  proceedings  of  the 
county  board  in  equalizing  assessments  be- 
tween towns :  there  being  an  adeqnate  rem- 
edy by  appeal  to  the  state  assessors. — Peo- 
ple V.  Board  of  Supervisors,  (Bup.)  555. 

ft.  Const.  N.  T.  art.  6.  g  6.  providing  that 
"there  shall  be  the  existing  supreme  court, 
with  general  Jurisdiction  in  law  and  equi- 
ty, "  does  not  prevent  the  legi^ture  from 
taking  away  the  right  to  a  wrii  oteeriiorari 
in  sQch  case,  as  the  writ  la  not  a  writ  of 
right.— Id. 

OHAMPEBTY  AND  MAIN- 
TENANCE. 

Pnrohaae  of  ohose  In  action. 

1.  In  an  action  by  an  attorney  on  abend 
assigned  to  him,  the  issue  was  whether 
plaintiff  bought  the  bond  in  violation  of 
the  statute  forbidding  an  attorney  to  buy 
a  chose  in  action  for  the  purpose  of  bring- 
ing suit  thereon.  The  court  refused  a 
chane  for  plaintiff,  that  if  he  received  the 
bondas  collateral  for  an  advance  of  money, 
the  transaction  was  not  within  the  statute, 
and  charged  that  it  was  within  the  statute 
unless  the  bond  was  transferred  without 
intention  of  bringing  suit  thereon.  Held, 
that  the  charge  and  the  refusal  to  charge 
were  erroneous,  as  the  statute  is  not  vio- 
lated unless  the  primary  purpose  of  the 
transfer  is  to  bring  suit. — West  v.  Kurtz, 
(C,  P.  N.  Y.)  110. 

2.  Code  Civil  Proc.  N.  Y.  §  78,  declaring 
that  an  attorney  or  counselor  shall  not  buy 
a  bond,  note,  bill  of  exchange,  book-debt. 
or  other  thing  in  action  for  tne  purpose  of 
bringing  suit  thereon,  does  not  prohibit  an 
attorney  from  buying  land  in  the  posses- 
sion of  a  third  person  for  the  purpose  of 
obtaining  possession  by  suit.— Townshend 
V.  Frommer,  (Super.  Ct.  N.  Y.)  703. 

Ohange  of  Venuje. 
Bee  Venus  in  Ovoil  Ca»ea,  8. 

CHABITIES. 

Charitable   oorporation — Organiza- 
.  tion. 

1.^ Where  execotors  and  trasttfes  are  di- 
Mded  by  will  to  obtain  an  act  of  incorpo- 


ration of  an  institution,  with  power  to  es- 
tablish and  maintain  a  free  library  and 
reading-room,  and  to  promote  such  scien- 
tific and  educational  objects  as  they  may 
more  particularly  desiniate,  a  corporation 
with  power  to  estabUsh  and  maintain  a 
free  library  and  reading-room  is  sufficient 
since  the  direction  to  promote,  etc.,  is  a 
mwe  adjunct  to  the  ffeneral  purpose,  and 
is  complied  with  by  the  establishment  of 
the  library  an4  leading-room. — Tilden  v. 
Green,  (8up.)  584. 
Powers. 

2.  The  corporation,  being  created  with 
power  to  receive  all  property  given  to  it  by 
the  will  or  transferred  to  it  by  the  executors 
and  trustees  by  virtue  of  tneir  power,  is 
vested  with  all  the  power  the  executors 
and  trustees  had  to  promote  the  scientific 
and  educational  objects,  and  the  objection 
that  it  does  not  answer  the  description  in 
the  will  cannot  bo  maintained. — Id. 

8.  A  charitable  society  incorporated  un- 
der Laws  N.  7. 1852.  c.  250.  and  not  subor- 
dinated to  Laws  1848.  c.  810,  g  6,  as  amend- 
ed by  Laws  I860,  c.  860.  which  provides 
that  charitable  societies  shall  be  incapable 
of  taking  bequests  when  the  will  is  not  ex- 
ecuted at  least  two  months  before  the  death 
of  the  testator,  may  take  a  legacy,  though 
the  will  was  not  executed  two  months  be- 
fore the  testator's  death.— Porter  v.  Caro- 
lin.  (Sup.)  791. 
Bequests — Construotion . 

4.  Under  a  will  bequeathing  property  to 
various  named  associations,  describing 
them  as  **all  of  or  in  the  city  of  New 
York, "  a  bequest  to  the  American  Coloni- 
zation Society  passed  to  the  national  organ- 
ization of  that  name,  instead  of  to  the  New 
York  branch  thereof,  the  latter  not  being 
incorporated  at  the  time  of  the  testatrix's 
death,  and  it  appearing  that  it  was  the 
mere  agent  of  the  former  in  New  York, 
and  there  being  no  dispute  as  to  the  capac- 
ity of  the  national  society  to  take  the  be- 
quest.— American  Bible  Soc.  v.  American 
Colonization  Soc,  (Sup.)  774. 

5.  Where  a  testator  directs  his  executors 
and  trustees  to  procure  the  organization  of 
a  corporation  for  establishing  a  free  library 
and  reading-room,  and  to  convey  to  it  the 
residuum  of  his  estate,  and  provides  ^'but 
in  case  such  institution  shall  not  be  so  in- 
corporated.'' such  residuum  shall  be,  etc.. 
the  latter  clause,  even  if  void  itself,  does 
not  affect  the  validity  of  the  preceding  one. 
—Tilden  v.  Green.  (Sup.)  584. 

6.  The  English  doctrine  of  charitable 
uses,  and  the  doctrine  of  cy  pres,  do  not 
govern  in  New  York  in  the  construction 
of  devises  and  bequests  to  charities.— Id. 
Bights  of  ezeoutors. 

7.  A  power  of  selection  conferred  upon 
executors  and  trustees  by  directing  the  pro- 
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motion  of  saoh  Bcientiflc  and  educational 
objects  as  they  may  designate,  which  has 
been  rendered  certain  by  the  designation 
of  a  corporation  with  capacity  to  establish 
a  free  library  and  reading-room,  cannot  be 
objected  to  as  covering  the  whole  range  of 
scientific  and  educational  subjects.—ld. 

8.  A  discretion  vested  in  executors  and 
trustees  to  bestow  upon  a  charitable  cor- 
poration, directed  by  the  will  to  be  organ- 
ized, the  whole  of  the  residuary  estate,  or 
such  part  as  they  may  deem  expedient, 
does  not  render  the  gift  invalid  for  uncer- 
tainty.— Id. 

Ooncealment. 

Of  property,  evidence  of.  see  Auigntnent 
far  Benefit  of  Creditors,  6. 

CONSTITUTIONAIi  liAW. 

Appropriations,  aee  RaiiroadCompemiee,  16. 

Creating  office,  see  Municipal^Corporatione, 
4. 

Due  process  of  law,  see  Office  and  Officer, 
6. 

Judicial  powers,  see  Certiorari,  2. 

Obligation  of  contracts,  see  Railroad  Com- 
panies, 18. 

Qualification  for  office,  see  Office  and  Offi- 
cer, 4. 

Taxation,  see  Municipal  Corporations,  19; 
Railroad  Companies,  17. 

Trial  by  jury,  see  Reference,  2. 

fPitlos  of  Ift'ws 

1.  Act  N.  Y.  1887,  c.  205,  is  entitled  "An 
act  to  legalize  the  acts  and  proceedings  of 
the  town  board  and  the  town  board  audi- 
tors of  the  town  of  A.,  W.  county,  in  rela- 
tion to  the  erection  of  a  cer;tain  bridge. 
^  *  *  and  the  acts  and  proceedings  of 
the  annual  town  meeting  of  said  town, 
held  *  *  *,  in  relation  to  said  bridge, 
and  the  acts  and  proceedings  of  M.,  as 
highway  commissioner  of  said  town,  in  re- 
lation to  said  bridge;"  and  legalized  cer- 
tain irregular  proceedings  resulting  in  a 
contract  for  a  bridge,  and  the  auditmg  of 
the  commissioner's  account.  It  also  stated 
that  its  purpose  was  to  enable  the  contract- 
or to  recover  the  value  of  the  bridge,  etc., 
and  that  the  town  need  not  pay  tne  con- 
tract price,  but  that  the  contractor  might 
sue  for  a  reasonable  compensation.  Held, 
that  Const.  N.  Y.  art.  8,  §  16,  requiring  such 
bills  to  embrace  not  more  than  one  sub- 
ject, and  that  to  be  expressed  in  the  title, 
is  not  violated,  in  that  the  act  legalizes  the 

f proceedings  and  changes  the  measure  of 
iability.  thus  embracing  more  than  one 
subject,  while  the  title  indicates  but  one. 
DwiGHT.  J.,  dissenting.  —  Wrought-Iron 
Bridge  Co.  v.  Town  of  Attica.  (Sup.)  859. 

2.  The  subject  of  an  act  entitled  *^ An  act 


to  provide  for  the  relief  of  the  city  of 
Rocnester,  and  the  New  York  Central 
&  Hudson  River  Railroad  Company  in  said 
city,"  the  provisions  of  which  relate  to 
the  elevation  of  the  company's  tracks  aa^ 
the  closing,  widening,  and  changing  the 
grade  of  streets  when  necessary  to  secure 
that  object,  and  to  the  payment  of  costs 
and  expenses  thereof,  is  single,  and  snfll- 
ciently  expressed  in  the  title  thereof,  with- 
in the  requirement  of  the  constitution  that 
no  private  or  local  bill  shall  embrace  more 
than  one  subject,  which  shall  be  expressed 
in  the  title.— Wilson  v.  New  York  Cent  * 
H.R.R.Co.,(Sup.)65. 
Looal  and  speoiol  laws. 

8.  Act  N.  Y.  1887.  c.  205.  legalizing  the 
proceedings  of  certain  town  officers  as  to 
the  erection  of  a  bridge,  does  not  violate 
article  8,  gC8,  prohibiting  local  bills  pro- 
viding for  building  bridges,  etc — ^Wionght- 
Iron  Bridge  Co.  v.  Town  of  Attica,  (Sop.) 
859. 
Due  prooeas  of  law. 

4.  Laws  N.  Y.'1888,  c.  681,  regulating  the 
charges  of  grain  elevators,  does  not  vio- 
late that  provision  of  the  constitution 
which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.^In  re  Annan,  (Sup.) 
275. 

5.  The  constitutional  inhibition  against 
taking  property  without  due  process  of 
law  is  for  the  benefit  of  the  owner  of  the 
property,  and  cannot  be  taken  advantage 
of  by  one  not  interested. — People  v. Tomer, 
(Sup.)  258. 

Taxation. 

6.  1  Rev.  St.  N.  Y.  p.  893,  §  20,  provides 
that  after  the  completion  of  the  assess- 
ment the  assessors  shall  give  notice,  and 
on  a  day  named  hear  and  determine 
complaints  regarding  such  assessment 
Laws  N.  Y.  1885.  c.  4&.  provide  that  a  tax 
deed  shall  be  conclusive  evidence  of  the 
regularity  of  the  sale  and  proceedings  prior 
thereto,  but  that  for  certain  reasons  such 
deeds  might  be  canceled,  as  provided  by 
law.  Held,  that  a  tax  deed  made  before 
the  passage  of  the  last-named  statute,  pur- 
suant to  a  sale  made  without  the  notice 
mentioned  being  riven,  is  validated  by 
said  act  of  1885,  and,  such  irregularity  not 
being  jurisdictional,  is  not  in  conflict  with 
Const  U.  S.  amend.  14.  providing  that  no 
man  shall  be  deprived  of  property  without 
due  process  of  law.— Id. 

7.  Laws  N.  Y.  1883,  c.  114.  conferrinr 
on  the  board  of  assessors  of  the  city  of 
Brooklyn,  such  board  being  a  city  agency 
in  respect  to  taxation,  power  and  authority 
to  determine  what  proportion  of  the  taxes, 
assessments,  etc.,  assessed  on  any  lands 
therein  prior  to  Jaly  1,  1862.  and  in  anear. 
should  be  Justly  and  fairly  charged  agalnit 
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and  presetitly  collected  from  said  lands, 
and  making  their  determination  a  valid  tax 
and  lien  thereon,  in  lieu  6f  said  arrearages, 
is  constitutional.  The  arrear,  thus  ascer- 
tained, not  being  a  new  tax,  but  an  abate- 
ment of  the  old,  the  objection  that  the  leg- 
islature cannot  delegate  the  power  of  taxa- 
tion, within  an  incorporated  city,'  to  a  com- 
mission newly  created  by  itself,  is  Irrele- 
vant.—Terrill  V.  Wheeler,  (Sup.)  86. 

CONTEMPT. 

What  oonstitates. 

An  affidavit  reciting  that  lodgment  had 
been  entered  and  served  on  defendant,  the 
president  of  a  corporation,  requiring  him, 
on  receipt  of  certain  certificates  of  corpo- 
rate stock  and  powers  of  attorney,  to  issue 
new  certificates,  and  enter  the  transfer  on 
the  corporation  books,  and  that  he  had  re- 
fused to  obey  the  same,  is  sufficient  to  sup- 
port an  order  punishing  for  contempt. — 
King  V.  Barnes,  (Sup.)  181.* 

CONTRACTa 

See,  also.  Assignment;  Assignment  for  Ben- 
efit of  Creditors;  Assumpsit;  Bailment; 
uarriers;  Deed;  Factors  and  Brokers; 
Frauds,  Statute  of;  Fraudulent  Convey- 
ances; insurance;  Interest;  Landlord  and 
Tenant;  Marriage;  Master  and  Servant; 
Mortgages;  Negotiable  Instruments;  Part- 
nership; Pledge;  Principal  and  Agent; 
Principal  and  Surety;  Release  and  Dis- 
charge; Sale;  Specific  Performance;  Ven- 
dor and  Vendee. 

Ck>rporate  contracts,  see  Corporations,  9. 10. 

Gaming  contracts,  see  Associations,  1;  Gam- 
ing. 

Municipal  contracts,  see  Municipal  Corpo- 
raHons,  6. 

Of  wife,  see  Husband  and  Wife,  4. 

Rescission,  see  Shipping,  1,  2. 

To  make  wills,  see  Wills,  88,  89. 

VaUdity. 

1.  Where  defendants,  who  could  read 
and  write,  signed,  without  reading,  an  order 
for  twelve  insertions  of  an  advertisement, 
on  the  representation  of  plaintiff's  agent 
that  it  was  for  three  Insertions,  plaintiffs 
may  recover  for  the  twelve  insertions,  in 
the  absence  of  evidence  that  defendants 
were  prevented  by  fraud  from  reading  the 
order.— Root  v.  Zaller,  (City  Ct.  N.  Y.) 
742.» 

2.  A  contract  for  the  sale  of  84  bushels 
of  Bohemian  oats  at  $15  per  bushel,  se- 
cured by  the  buver'snote,  the  seller  giving 
a  bond  to  sell  for  the  purchaser,  within  a 
year,  68  bushels  of  like  oats  at  the  same 
price,  on  88^  per  cent,  commission,  is  not 
void,  aa  against  public  policy,  on  the 


ground  that  the  undertaking  on  the  part  of 
the  seller  cannot  be  carried  out  without 
practicing  deception,  or  is  impossible  of 
performance,  though  it  is  stipulated  that 
the  price  is  fictitious,  for  speculative  pur- 
poses.— ^Matson  ▼.  Blossom,  (Sup.)  651. 

Interpretatioii. 

8.  The  architect  of  a  house  designed  to 
be  heated  by  steam  is  liable  for  the  inade- 
quacy of  the  chimney  for  the  steam  heat- 
ing system,  and  it  is  no  excuse  that  he  re- 
lied on  the  representations  of  the  con- 
tractor for  the  steam  heating,  as  to  the  req- 
uisite dimensions  of  the  chimney. — Hubert 
V.  Aitken,  (C.  P.  N.  Y.)  711. 

Performance. 

4.  On  October  19th,  defendant  informed 
plaintiffs  that  a  car  of  coal  which  he  bad 
ordered  from  the  latter  more  than  a  month 
before  had  not  arrived,  and  directed  them 
to  send  it.  On  the  26th,  plaintiffs  shipped 
the  coal.  It  did  not  arrive,  and  in  the  mid- 
dle of  November  defendant  again  informed 
plaintiffs  of  its  non-arrival.  Defendant  tes- 
tified that  it  took  two  or  three  weeks  to  get 
the  coal  from  the  time  the  order  was  given. 
The  coal  arrived  December  2d,  when  de- 
fendant refused  to  receive  it.  Held,  that 
the  delivery  was  made  In  a  reasonable  time. 
Hatch,  J.,  dissenting.— Palen  v.  Haake^ 
(Super.  Ct.  Buf.)6.» 

Besciflsion. 

5.  Defendants  engaged  plaintiff's  serv- 
ices as  star  of  the  ballet,  to  continue  dur- 
ing the  run  of  a  certain  play,  unless  ter- 
minated by  two  weeks'  notice,  the  manner 
of  giving  which  was  not  provided  for. 
After  closing  at  New  York,  the  company, 
including  plaintiff,  went  on  a  tour,  under  a 
contract  between  defendants  and  a  third 
person,  of  which  plaintiff  did  not  know,  and 
she  received  her  salary  for  a  month  after- 
wards. Held,  that  notice  posted  on  the 
door  of  the  green-room  of  the  theater  in 
New  York,  according  to  an  alleged  custom 
of  defendants,  and  not  brought  to  plain- 
tiff's attention,  was  insufiScient  to  termi- 
nate the  contract,  and  defendants  remained 
liable  for  her  salary.— De  Qellert  v.  Poole, 
(City  Ct.  N.  Y.)  651. 

Contributory  Negligence. 

See  Carriers,  14-16;  Master  and  Servant,  11; 
Negligence,  6;  Railroad  Companies,  27-29. 

COBPORATIONS. 

See,  also.  Banks  and  Banking;  Charities; 
Horse  and  Street  Railroads;  Insurance; 
Municipal  Corporations;  Railroad  Com- 
panies; Telegraph  Companies;  Towns, 

Actions  against  officers,  see  Abatement  and 
Revival,  I 
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Dissolation,  see  Taxation,  8. 
Organization  and  powers,  see  OharUisi, 

1-8. 
Stock,  see  Attaehmmt,  1. 

Bestralning  exercise  of  firanohise. 

1.  A  corporation  whose  general  and  or- 
dinary business  is  illegal  is  within  Code 
Civil  Proc.  N.  Y.  §  1809,  providing  that  an 
injunction  suspending  the  general  and  or- 
dinary business  of  a  corporation  can  be 
granted  only  on  notice  to  the  uroper  officer 
of  the  corporation.— City  of  New  York  v. 
Starin.  (8uper.  Ct.  N.  Y.)846. 

2.  Where  an  injunction  restraining  the 
ordinary  business  of  a  corporation  also  re- 
strains another  from  transacting  the  busi- 
ness, who  in  fact  controlled  the  corpora- 
tion, its  incorporators  being  men  in  his  em- 
ploy, and  whose  injunction  would  suspend 
the  business  of  the  corporation,  the  injunc- 
tion, if  granted  without  notice,  is,  under 
section  1809,  void  as  to  such  person  as  well 
As  to  the  corporation. — ^Id. 

By-laws. 

8.  Article  8.  §§  1, 2,  of  the  bv-laws  of  the 
Husical  Mutual  Protective  Union,  which 
provide  that  it  shall  be  the  duty  of  every 
member  to  refuse  to  perform  in.  any  or- 
chestra in  which  are  any  persons  not  mem- 
bers in  good  standing,  and  that  it  shall  be 
deemed  a  breach  of  good  faith  between 
members  to  employ  a  suspended  or  non- 
member,  or  to  assist  in  a  public  perform- 
ance given  wholly  or  in  part  by  amateurs, 
and  article  9,  g  2,  which  imposes  a  penalty 
for  the  violation  of  the  foregoing  sections, 
are  void,  because  they  are  arbitrary  and 
contrary  to  the  provisions  of  its  charter. 
(Laws  1864,  c.  168,)  which  declares  that  its 
objects  are  the  cultivation  of  music  and  the 

gromotion  of  good  feeling  among  the  mem* 
ers  of  the  profession,  and  the  relief  of 
such  of  their  members  as  should  be  unfort- 
unate. Daitibls.  J. ,  dissenting.  •—  Thomas 
v.  Musical  Mutual  Protective  Union,  (Sup.) 
196. 

Officers — Compensation. 

4.  Where  an  officer  whose  duties  do  not 
require  any  special  knowledge,  ability,  or 
attention  presides  at  a  meeting  of  the  trus- 
tees in  which  a  resolution  votixig  him  a  sal- 
ary is  passed,  though  he  testifies  that  he 
did  not  vote,  and  it  is  not  recorded  that  he 
did,  no  dissent  appearing,  the  resolution  is 
invalid.— Ashley  v.  Kinnan,  (Sup.)  574, 

5.  The  only  testimony  that  the  services 
were  of  any  value  being  that  of  the  officer 
himself,  he  cannot  be  held  to  be  entitled  to 
the  salary  on  the  quantum  meruit. — Id. 

6.  The  president  of  a  corporation  is  not 
entitled,  in  the  absence  of  agreement,  to 
any  compensation  for  services  performed 
in  the  discharge  of  the  duties  of  his  office. 
Following  Gill  v.  Cab  Co.,  1  i^.  Y.  a  202. 


— Barril  ▼.  Calendar  Insulating  ft  Watev- 
Prooflng  Co.,  (Sup.)  758. 
Liabilities. 

7.  Laws  N.  Y.  1848,  c,  40,  §  13,  proTlded 
that  every  corporation  organized  onder 
that  act  should  annually,  within  20  days 
from  the  1st  day  of  January,  make,  publish. 
and  file  a  verified  financial  report,  and  for 
a  failure  so  to  do  imposed  a  joint  and  sev- 
eral liability  upon  all  the  trustees  for  all 
existing  debts.  This  act  was  so  amended 
by  Laws  1875.  c.  510,  in  regard  to  preceding 
cases,  as  to  require  only  that  the  report 
should  be  made  within  20  days  from  the 
1st  of  January  of  the  year  following  the 
January  of  the  year  in  which  the  company 
was  incorporated ;  the  word  **  annually  "  be- 
ing omitted.  The  company  of  which  de- 
fendant was  trustee  in  January,  1807.  was 
incorporated  in  1865.  Held  that,  by  omit- 
ting the  word  ** annually*  from  the  act  of 
18^,  no  liability  was  left  upon  defendant, 
in  a  suit  commenced  after  the  passage  of 
the  act  of  1875,  for  an  omission  to  make, 
publish,  and  file  a  report  in  January.  1^7: 
it  not  being  shown  that  such  report  was 
ngt  duly  made  in  1866.— Carr  v.  Risher. 
(Sup.)  792. 

8.  On  trial  of  an  order  to  show  cause  why 
defendants  should  not  be  punished  for  con- 
tempt in  failing  to  obey  an  order  to  pro- 
duce certain  books  of  a  corporation  of 
which  they  are  officers,  the  corporation  be- 
ing required  by  law  to  keep  such  books, 
there  is  a  presumption  that  they  have  been 
kept,  and  the  burden  is  on  defendants  to 
show  that  the  bpoks  are  not  in  existence, 
or  not  under  their  control. —  Fenion  v. 
Dempsey,(8up.)763. 

Contracts. 

9.  Where  the  treasurer  of  a  corporation 
has  for  a  number  of  years,  with  the  knowl- 
edge and  consent  of  his  principal,  signed 
and  indorsed  business  paper  In  its  name, 
such  corporation  is  estopped  to  deny  the 
treasurer  s  authority  to  indorse  an  accom- 
modation note  to  a  purchaser  for  value, 
who  relied  upon  these  transactions  as  evi- 
dence of  his  authority. — Second  Nat.  Bank 
V.  Pettier  &  Stymus  Manufg  Co.,  (Super. 
Ct.N.  Y.)644.» 

10.  In  an  action  on  an  accommodation 
note  indorsed  to  plaintiff  by  defendant's 
treasurer,  evidence  that  at  the  time  of  the 
indorsement  plaintiff  was  told  that  it  was 
the  defendant's  regular  indorsement,  is  ad- 
missible to  show  plaintiff's  knowledge  of 
the  agent's  apparent  authority  to  indorse. 

ActiOBs. 

11.  A  complaint,  in  an  action  by  a  corpo- 
ration, which  does  not  allege  whether  the 
plaintiff  is  a  domestic  or  foreign  corpora- 
tion or  the  state  or  country  by  or  under 
whose  laws  it  was  created,  as  required  by 
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Code,  N.  Y.  §  1775,  or  any  facts  from  which 
the  court  oan  determine  to  which  class  of 
corporations  it  belongs,  is  bad  on  demur 
rer. — National  Temperance  Society  A  Pub 
lication  House  ▼•  AndersonXSuper  Ct.  Buf.) 
49. 

12.  Under  Code  Civil  Proc.  N.  T.  §  481. 
providing?  that  personal  service  of  a  sum- 
mons on  a  domestic  corporation  shall  be  by 
delivering  a  copy  to  the  president  or  other 
head  of  the  corporation,  its  secretary  or 
clerk,  cashier  or  treasurer,  or  a  director  or 
managing  agent,  service  on  an  assistant 
treasurer,  holding  none  of  the  enumerated 
positions,  is  irregular  and  void. — Winslow 
V.  Suten  Island  U.  T.  R.  Co.,  (Sup.)  682. 

Stockholders^'  rights  and  liabilities. 

13.  A  stockholder  cannot  sue  an  officer 
for  injury  to  corporation  property,  caused 
by  his  misfeasance  in  office,  unless  the  cor- 
poration refuses  to  sue,  and  in  that  case 
the  corporation  must  be  made  a  party  de- 
fendant. Code  Civil  Proc.  N.  Y  §  452.  pro- 
viding that  the  court  may  determine  the 
controversy,  as  between  the  parties,  where 
it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights,  ddes 
not  apply.  Nor  does  section  17B2,  allow- 
ing a  creditor,  trustee,  director,  manager, 
or  other  officer  of  a  corporation,  having 

general  superintendence  of  its  concerns,  to 
ring  an  action  against  the  officers  to  set 
aside  an  alienation  of  corporation  property 
made  bv  them  contrary  to  law,  or  foreign 
to  the  business  of  the  corporation,  apply 
to  a  stockholder. — Stromeyer  v.  Combes, 
(C.  P.  N.  Y  )  282. 

14.  That  the  action  is  in  tort  against  an 
officer  who  acted  on  his  own  responsibility 
in  alienating  corporation  property,  and 
signed  the  instrument  individually,  and 
not  as  trustee,  does  not  alter  the  rule,  as 
whatever  damage  plaintiff  sustained  was 
caused  by  defendant  acting  officially,  and 
if  he  was  not  acting  officially  his  act  was 
nugatory.— Id. 

15.  The  complaint  alleged  that  plaintiffs 
were  stockholders  in  a  railway  construc- 
tion company  which,  under  a  contract  with 
a  companv  whose  road  it  had  constructed, 
held  land-grant  bonds  secured  by  mort- 
ffftges,  which  it  proposed  to  divide  among 
Its  members  and  then  dissolve;  that  the 
lands  were  to  be  appraised,  and  taken  by 
the  bondholders  at  their  appraised  value, 
thus  securing  equality  of  rights;  but  that 
bonds  had  been  issued  by  the  officers  of 
the  company  under  which  such  officers  and 
others  had  derived  unfair  benefits,  and  ap* 
propriated  valuable  unappraised  portions 
of  the  lands,  leaving  plaintiffs  and  other 
shareholders  inferior  lands,  ffeld,  that  the 
facts  alleged  entitled  plaintiffs  to  protec- 
tion and  redress.— Meyers  v.  Scott^  (Sup^) 
75& 


16.  The  complaint  alleged  that  defend- 
ants B.  and  S.  were  connected  with  and 
parties  to  the  transactions  by  which  the 
land-grant  bonds  were  to  be  issued  to  the 
construction  company,  and  that  its  presi- 
dent and  secretary  had  confederated  with 
B.  and  ^  to  secure  to  themselves  the  first 
of  the  bonds,  in  fraud  of  plaintiffs'  rights, 
and  that  some  of  such  bonds  had  been  is- 
sued to  B.  and  S.  and  others,  and  used  by 
them  in  locating  lands,  so  as  to  give  them 
unfair  preferences.  There  was  nothine  in 
the  complaint  indicating  that  B.  and  S.  had 
given  a  valuable  consideration  for  the 
bonds.  The  prayer  was  for  an  accounting 
.of  the  transactions  of  the  company,  includ- 
ing the  receipt  and  disposition  of  the  bonds* 
and  that  B.  and  S.  account  for  those  re- 
ceived by  them.  Held,  that  the  complaint 
was  sufficient,  as  against  B.  and  S.^  under 
Code  Civil  Proc.  N.  Y.  §  447,  providing  thi^t 
in  equitable  actions  all  persons  may  be 
brought  in  who  have  any  claim  or  interest 
in  or  to  the  subject-matter,  or  any  part  of 
it.— Id. 

17.  The  allegation  that  the  president,  sec- 
retary, and  board  of  directors  of  the  com- 
pany were  confederated  with  defendants 
B.  and  S.,  and  others,  in  the  misconduct  al- 
leged, shows  a  sufficient  reason  for  not  first 
applying  to  tnose  officers  to  bring  an  ac- 
tion in  behalf  of  the  company.  Besides, 
the  rule  does  not  apply  where  the  action  is 
brought  to  protect,  not  the  rights  of  the 
company,  but  those  of  the  shareholders 
themselves,  against  the  acts  of  the  officers. 
—Id. 

18.  Under  Laws  K.  Y.  1848,  c.  40.  §  10. 
providing  that  stockholders  of  a  corpora- 
tion shall  be  liable  to  its  creditors  to  an 
amount  equal  to  the  amount  of  their  stock 
until  the  entire  capital  stock  is  paid  in. 
and  a  certificate  thereof  made  and  recorded 
as  prescribed  in  section  11,  which  requires 
the  certificate  to  be  verified,  and  recorded 
in  the  county  clerk's  office  within  80  davs 
after  payment  of  the  last  installment  of  the 
capital  stock,  failure  to  make  and  record 
such  certificate  with  the  required  time  ren- 
ders the  stockholders  individually  liable, 
though  the  entire  capital  stock  has  been 
paid  m.— Plass  v.  Housman,  (Sup.)  285. 

19.  Laws  N.  Y.  1885,  §  10,  declaring  that 
a  corporation  shall  be  dissolved  unless  its 
capital  stock  is  paid  in  within  two  years 
after  its  incorporation,  applies  only  to  the 
payment  of  the  stock,  and  does  not  require 
such  certificate  to  be  filed  within  the  two 
years. — ^Id. 

Bissolution. 

20.  In  proceedings  to  dissolve  an  incor- 
porated sporting  club  it  appeared  that  it 
owned  real  and  personal  property  worth 
more  than  $2,000,  and  owed  no  debts;  that 
it  originally  consisted  of  45  members,  15 
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of  whom  remained^  9  of  these  beinf  in  fa- 
vor of  dissolution,  and  6  opposed;  that  an- 
Dual  dues  were  its  onl^  source  of  income; 
that  there  was  no  capital  stock,  as  such, 
but  the  rights  and  privileges  of  the  mem- 
bers were  equal;  that  the  club  was  organ- 
ized on  the ** tontine **  principle.  Held,  that 
under  Code  Civil  Proc.  N.  Y  §  ^29,  pro- 
viding that,  before  making  final  order  dis- 
solving a  corporation,  the  court  must  be 
satisfied  either  that  the  corporation  is  in- 
solvent, or  that  dissolution  is  for  the  inter- 
est of  the  stockholders,  and  not  injurious 
to  public  interests,  the  condition  of  the 
corporation  did  not  warrant  its  dissolution. 
Code  Civil  Proc.  c.  17.  tit.  11.  providing  for 
and  regulating  proceedings  for  the  disso- 
lution of  corporations,  does  not  appl^  to  a 
social  club  organized  as  a  corporation. — 
In  re  Livingston  Sportsmen's  Ass'n,  (Sup.) 
68. 

21.  A  controlling  interest  in  a  corpora- 
tion, originally  organized  by  tea  dealers  to 
foster,  protect,  ana  reform  certain  lines  of 
trade,  and  to  settle  differences  and  pro- 
mote friendly  intercourse  between  mem- 
bers, and  to  continue  50  years,  was  ac- 
quired by  sugar  dealers,  who  made  appli- 
cation under  Code  Civil  Proc.  N.  Y.  §  2439, 
to  dissolve  it.  on  the  ground  that  it  would 
be  '* beneficial  to  the  interests  of  stock- 
holders. "  for  the  purpose  of  dividing  the 
assets,  which  consisted  largely  of  money 
received  for  shares.  The  later  subscrip- 
tions were  for  a  much  greater  amount  than 
the  original  ones.  The  tea  dealers  re- 
quired an  exchange,  and  opposed  dissolu- 
tion. Held,  that  in  the  absence  of  a  spe- 
cial provision,  giving  a  majority  the  right 
to  it,  a  dissolution  is  not  required  by  the 
Code,  because  beneficial  to  a  majority,  and 
should  be  denied.— In  re  Importers'  &  Gro- 
cers' Exchange,  (C.  P  N.  Y.)  257. 

22.  Where  a  referee's  report  on  a  peti- 
tion for  dissolution  of  a  corporation  enu- 
merates more  books  of  the  corporation 
than  are  contained  in  the  schedule  an- 
nexed to  the  petition,  the  discrepancy  is 
not  ground  for  refusing  final  order,  the 
trustees  having  made  the  schedule  in  good 
faith.— In  re  Santo  Eulalia  Sliver  Min.  Co., 
(Sup.)  221. 

28.  An  inventory  of  corporate  property 
accompanying  a  petition  for  dissolution, 
which,  though  not  as  full  as  required  by 
statute,  omits  nothing  fraudulently  or  in 
bad  faith,  gives  the  court  jurisdiction.— Id. 

24.  One  holding  corporate  stock  as  ex- 
ecutor may  become  at  least  a  de  facto  trus- 
tee of  the  corporation,  and  as  such  join  in 
a  petition  for  its  dissolution. — Id. 

COSTS. 

Failure   to  obev  order  for  payment,  see 
Abatement  andBewoal,  8. 


Fees  of  witnesses,  when  taxed,  aee  Vibieit. 

10. 
Liability  for,  see  Bxeeuters  and  Adminiih 

trators,   12-14;   Qii€trdian  and  Ward,  8; 

Indiaru,  3;  Truete,  11;  WUIb,  27-29,  35. 
Right  to,  see  Justicee  of  the  Peace,  6. 
When  allowed,  see  Divorce,  0. 

Bight  to  costs. 

1.  Where  plaintiff  in  replevin  recovers 
judgment  for  one  of  several  chattels  sued 
for,  the  defense  being  without  merit,  and 
defendant  recovers  as  to  the  rest,  plaintiff 
only  should  be  allowed  costs;  the  case  not 
bein^  within  Code  Civil  Proc.  N.  Y.  S  3234. 
providing  that  where  the  complaint  sets 
forth  separately  two  or  more  causes  of  ac- 
tion on  which  issues  are  joined,  if  plaintiff 
recovers  on  one  or  more  of  the  issues,  and 
defendant  on  the  others,  each  party  is  en- 
titled to  costs.— Newell  Universal  Mill  Co. 
V.  Muxlow,  (Sup.)  228. 

2.  The  questions  as  to  the  right  of  hns- 
band  and  wife  to  sue  each  other  at  law. 
and  of  the  right  of  a  husband  to  recover  of 
his  wife's  separate  estate  money  advanced 
for  the  benefit  thereof,  being  novel  and  un- 
settled, the  case  is  a  proper  one  for  the  ex- 
ercise of  discretion  as  to  costs,  and  none 
should  be  awarded  to  either  party.— Al- 
ward  V.  Alward,  (Sup.)  42. 

Who  liable. 

3  A  sheriff  who  has  collected  more  than 
sufficient  to  satisfy  an  execution,  and  re- 
fuses to  pay  the  balance  to  the  judgment 
debtor,  is  liable  for  the  increased  costs  pre- 
scribed by  Code  Civil  Proc  N.  Y.  §  8258, 
in  actions  brought  by  reason  of  an  act  of  a 

Eub4ic  officer,  or  an  alleged  omission  by 
im  to  do  an  act  which  it  was  his  oflSci^ 
duty  to  perform.— Van  Gelder  v,  Hallen- 
beck,  (Sup.)252. 

Security  for  Qosts. 

4.  Code  Civil  Proc.  N.  Y.  §  8872.  which 
provides  that,  **  where  security  for  costs  is 
required  to  be  given,  the  court  in  which 
the  action  is  pending,  •  «  •  upon  due 
proof,  by  afflaavit.  of  the  facts,  must  make 
an  order  requiring  the  plaintiff,  within  a 
time  specified,  "to  give  security,  is  manda- 
tory; and  upon  appeal  after  judgment  the 
court  should  require  security  on  an  ex  parte 
application  of  defendant,  upon  due  proof 
of  the  facts  entitling  defendant  to  the 
same.— Wood  V.  Blodgett,  (Sup.)  804. 

5.  The  court,  in  its  aiscretion,  after  Jndg- 
ment  and  before  appeal,  may  require  se- 
curitv  for  the  payment  of  costs  already  ac- 
crued; bat  such  order  must  be  on  notice  to 
plaintiff,  and  not  on  an  ae  parte  application 
of  defendant— Id.  . 

6.  A  motion  for  security  for  costs,  made 
two  years  after  suit  brought,  and  after 
three  trials,  two  of  which  had  resulted  in  a 
disagreement  of  the  Jury,  and  a  third  in  a 
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dlsmiflsal  of  the  complaint,  from  which 
plaintiff  had  appealed,  should  be  denied.— 
Wolf  V.  Honaton,  W.  8.  A  P.  F.  R.  Co., 

(Sap.)  789. 

7.  Under  Code  Civil  Proc.  N.  T.  §  8368. 
giving  a  defendant  the  right  to  reauire  se- 
curity for  costs  where  the  plaintiff  Is  a  non- 
resident, the  court  has  no  discretion,  but 
is  bound  to  grant  the  application,  when 
made  with  diligence.— Churchman  ▼.  Mer- 
ritt,  (Sup.)  84a 

8.  Under  section  8272.  providing  that, 
where  security  for  costs  is  required  to  be 

fiven,  the  court  or  a  judge  thereof,  *npon 
ue  proof,  by  affidavit,  of  the  facts,  must 
malse  the  order, "  the  order  may  be  made 
without  notice.— Id. 

0.  The  fact  that  a  non-resident  plaintiff 
has  sufficient  property  in  the  state  to  sat- 
isfy a  judgment  for  costs  cannot  affect  de- 
fendant's right  to  security.— Id. 

Taxation. 

10.  Where  plaintiff  recovers  Judgment  in 
one  cause,  and  defendant  in  another,  in  the 
same  action,  and  the  costs  adjusted  are  set 
off  against  each  other  to  the  extent  of  plain- 
tiff's costs,  which  are  smaller,  and  on  ap- 
peal by  defendant  the  judgment  against 
him  is  reversed,  defendant  is  entitled  to  in- 
terest on  the  costs  adjudged  to  him  below. 
-Van  Qelder  v.  Hallenbeck.  (Sup.)  252. 

11.  The  amount  of  a  counsel  fee  to  be 
allowed  plaintiff's  attorney,  as  indemnity 
for  le^al  expenses  incurred  by  reason  of 
defendants'  refusal  to  obey  a  Mubpcma 
duces  (£cum,  being  matter  of  proof,  and 
not  of  discretion,  the  allowance  of  a  cer- 
tain amount,  without  proof,  is  reversible 
error. — Fenlon  v.  Dempsey,  (Sup.)  708. 

Costs  on  appeaL 

13.  Where  a  judgment  is  modified  by 
the  court  of  appeals  without  costs,  a  mo- 
tion for  satisfaction  of  judgment  upon 
tender  of  costs  at  special  term,  without 
the  costs  at  general  term,  is  properly  de- 
nied: no  proof  being  given  tnat  costs  in 
the  genera]  term  were  meant  to  be  denied 
as  well  as  costs  in  the  court  of  appeals, — 
Callanan  v.  Oilman.  (Super.  Ct.  N.  Y.)  702. 

18.  Code  Civil  Proc.  N.  Y.  §§  2558,  2560, 
when  compared  with  section  2589,  while 
they  provide  for  the  adjustment  in  surro- 
gates decrees  of  costs  in  appeal  proceed- 
ings, do  not  give  to  the  surrogate  any 
power  to  award  such  costs  when  the  ap- 
pellate court  has  failed  or  refused  to  award 
them. — In  re  Batten's  Bstate,  (Sur.  N.  Y. 
Co.)  498. 

14.  The  fact  that  the  supreme  court,  on 
appeal,  directed  a  jury  trial  in  the  court  of 
common  pleas,  does  not  authorize  the  sur- 
rogate to  tax  the  costs.  The  cases  in 
which  he  is,  by  Code  Civil  Proc.  K.  Y.  § 
2558,  aotborized  to  tax  the  costs  of  a  jury 
trial,  are  where  he  has  ordered  the  trial 

V.2N.Y.8. — ^67 


himself,  or  where  the  appellate  oourt  di- 
rects him  to  tax  them.— Id. 

Oounties. 

Countv  institntion,  see  Penitentiary,  1,  2. 
Liabilitj;  for  misconduct  of  treasurer,  see 

Taxation,  8. 
Powers  of  county  supervisors,  see  Taxa- 

ticn,  4. 

Oounty  Oourt. 

Jurisdiction,  see  Caurii,  1. 

COTJBTS. 

See.  also,  Jvitieee  of  the  Peace;  Venue  in 

Givil  Cases, 
Appellate  jurisdiction,    see  Appeal,  1-4; 

Criminal  Law,  6,  7. 
Jurisdiction  of  city  court.  New  York,  see 

Aetion,7, 

Jnrisdiotion  of  oounty  oourt 

1.  A  declaration  in  the  county  court  for 
work  performed,  which  alleges  that  the 
work  was  reasonably  worth  $1,000,  "or 
thereabouts.*  and  that  defendants  had 
only  paid  $500.  "or  thereabouts,"  and 
pravs  an  account,  and  for  judgment  for 
$1,000.  or  any  less  amount  found  due  in 
respect  of  the  services  mentioned,  is  suffi- 
cient to  give  the  court  jurisdiction,  under 
Const.  IM.  Y.  art.  6,  §  15,  providing  that 
county  courts  shall  have  original  Jurisdic- 
tion "in  all  cases  ♦  *  *  in  which  the 
damages  claimed  shall  not  exceed  $1.000. " 
— Dwyer  v.  Ratbbone,  Sard  &  Co.,  (Sup.) 
170. 

Adjoomment. 

2.  Code  Proc.  K.  Y.  g  84,  authorizing  an 
adjournment  from  day  to  day  or  to  a  speci- 
fied time,  does  not  warrant  a  court  which 
has  adjourned  until  a  day  named  in  sitting 
on  a  later  day  without  any  session  on  the 
earlier  day  and  further  adiournment.  and  a 
conviction  on  the  later  day  is  coram  non 
judibe,  although  caused  by  a  severe  storm, 
which  rendered  it  impossible  to  sit  on  the 
proper  day,  in  spite  of  section  85.  provid- 
ing for  the  opening  of  a  term  and  its  ad- 
journment in  case  the  judge  fails  to  at- 
tend, and  defendant's  failure  to  object  to 
the  trial  proceeding  would  not  waive  the 
irregularity.— People  v.  8ullivan,(Sup.)135. 

CBIMIN AL  liAW. 

See.  also.  Arrest;  IndietmerU  and  Infcmu^' 
Hon;  Intoxicating  Liquors;  Witness, 

Particular  crimes,  see  Blackmail;  Perjury; 
Rape. 

Fnnoipal  and  accessory. 

1.  Pen.  Code.  N.  Y.  §  29,  defining  a  prin- 
cipal as  "a  person  concerned  in  the  corn- 
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mission  of  a  crime,  whether  he  directly 
commits  the  acta  constituting  the  offense 
or  aids  and  ahets  in  its  commission,  and 
whether  present  or  absent,  and  a  person 
who  directly  or  indirectly  counsels,  com- 
mands, induces,  or  procures  another  to 
commit  a  crime.  **  while  it  embraces  as  prin- 
cipal what  was  before  known  as  an  acces- 
sory before  the  fact,  does  not  change  the 
form  of  pleading  In  cases  where  a  person 
was  principal  at  common  law;  and  where 
defendant's  acts  would  make  him  a  princi- 
pal at  common  law.  the  indictment  need 
not  set  forth  the  particular  acts  showing 
him  to  be  a  principal  within  the  provisions 
of  the  statute.— People  v.  Batterson,  (Sup.) 
870. 

Motion  to  quash. 

2.  A  motion  to  set  aside  an  indictment 
may  be  made  on  other  grounds  than  those 
specified  in  Code  Crim.  Proc.  N  Y  §  818. 
-People  V.  Price,  (Albany  Bess.)  414.* 

8.  On  motion  to  quash  an  indictment,  an 
affldaylt  by  defendant  on  information  and 
belief  that  no  testimony  was  introduced 
before  the  grand  Jury  on  an  essential  point, 
that  being  a  matter  peculiarly  within  the 
knowledge  of  the  prosecuting  attorney,  is 
sufficient  to  require  him  to  disprove  the  al- 
legations, if  untrue.— Id.* 

Verdict. 

4.  On  indictment  for  assault  in  the  first 
degree,  by  shooting,  where  defendant  ad- 
mits the  shooting,  but  pleads  self-defense, 
there  must  be  an  acquittal,  or  a  verdict  of 
guilty  either  in  the  first  or  second  degree, 
as  the  evidence  may  show;  and  defendant 
is  not  entitled  to  an  instruction  that  the 
Jury  may  find  an  assault  in  the  first,  sec- 
ond, or  third  degree,  or  an  attempt  to  as- 
sault in  any  of  those  degrees,  as  provided 
by  Pen.  Code  N.  Y  §  85,  as  the  plea  of  self- 
defense  admits  the  higher  grade  of  the 
crime.— People  v.  Dartmore,  (Sup.)  810. 

Sentence  and  punishment. 

5.  A  prior  conviction,  to  be  available  in 
increasing  punishment  for  second  offense, 
must  be  alleged  in  the  indictment,  and  on 
the  trial  there  must  be  proof  of  the  iden- 
tity of  the  accused.— People  v.  Price.  (Al- 
bany Sess.)  414.  ♦ 

Appeal. 

6.  Code  Crim.  Proc.  N.  Y  §  617.  provid- 
ing that  an  appeal  from  a  sentence  of  death 
must  be  to  the  court  of  appeals  instead  of 
the  supreme  court,  as  theretofore,  is  con- 
stitutional.—People  V.  Lyons,  (Sup.)  604. 

7.  Code  Crim.  Proc.  N.  Y  §  649.  provides, 
in  reference  to  criminal  appeals,  that  after 
the  certificate  of  Judgment  has  been  remit- 
ted, all  orders  to  carry  the  Judgment  into 
effect  must  be  made  by  the  court  to  which 
the  certificate  is  remitted.  Defendant's 
sentence  of  death  in  the  general  sessions 


was  affirmed  by  the  court  of  appealB,  aad 
the  cause  remitted.  'Held,  that  the  general 
sessions  properly  directed  the  sentence  to 
be  ezecutedp  and  named  a  day  therefor. 
-Id. 

CUSTOM  AND  XJBAQB. 

Contract  not  modified  by,  see  Sate,  ^ 
Evidence,  aee  F<ictort  and  Brokers,  4. 
Safflciency.  see  OanirMU,  6. 

Svidenoe. 

The  contract  calling  for  "amber-colored 
bottles,  to  weigh  two  ounces,  and  to  be  of 
uniform  weight  and  color, "  evidence  is  ad- 
missible to  show  that  it  is  impossible  to  pro- 
duce bottles  absolutely  uniform  in  weight 
and  color,  and  that  the  custom  of  the  man- 
ufacturers has  established  a  limit  of  vari- 
ation to  be  allowed,  and  which  was  not  ex- 
ceeded.— Whitney  v.  Hop  Bitters  Manufg 
Co.,  (Sup.)  488. 

DAMAGES. 

See  Eminent  Domain,  17-d4. 

Allowance  of  treble  damages,  see  AppetU,  %. 

Excessive,  see   Carriers,  2;  EatemhUs^  6;  ' 

Trover  and  Conversion. 
Exemplary,  see  Carriert,  1. 
Measure  for  tort,  see  Treapast,  7,  8. 

Speoulatiye. 

Plaintiff's  physician  testified,  relative  to 
the  disease  alleged  to  have  resulted  from 
the  injury,  that  plaintiff  would  very  likely 
recover  in  time,  but  probably  not  before  a 
change  of  life,  not  saying  whether  she 
would  probably  suffer  pain  in  the  future. 
There  was  evidence  that  her  health  was 
good  until  the  accident,  ever  since  which 
she  had  suffered  pain.  JTeld,  that  an  in- 
struction that  the  Jury  might  allow  plain- 
tiff for  such  future  suffering  as  they  be- 
lieved would  ensue  from  the  injury  was 
erroneous,  such  suffering  being  too  specu- 
lative. LONDON,  J.,  dissenting. — Dawson 
V.  City  of  Troy,  (Sup.)  187. 

DEATH  BY  WSOXaFUIj 
ACT. 

Pleading. 

1.  Under  Code  Civil  Proa  N,  Y.  §§  1908, 
1908,  giving  the  administrator  of  a  decedent 
who  has  left  surviving  him  a  wife  or  next 
of  kin.  a  right  of  action  for  a  wrongful  act 
causing  the  death,  where  the  complaint  al- 
leges that  ''defendant  left  him  surviving 
his  widow,"  the  use  of  the  word  "defend-  > 
ant"  instead  of  "decedent"  may  be  regard- 
ed as  a  clerical  error,  and  immaterial.— 
Kenney  v.  New  York  Cent.  &  H.  R.  R.  Co., 
(Sup. )  518. 

2.  Under  Code  OivU  Proc  N.  Y.  §  190i 
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authbrisiog  the  recovery  of  damages  ae 
"compensation  for  tAe  pecuniary  injuries 
resulting  from  tlie  decedent's  death  to  the 
person  or  persons  for  whose  benefit  the  ac- 
tion is  brought. "  damages  are  implied  from 
an  alleffation  of  the  wrongful  act.  and  no 
other  allegation  of  damage  is  necessary. — 
Id. 

DECEIT. 

Who  may  sue. 

Defendants,  who  were  buildiog  a  rail- 
road, obtained  the  incorporation  of  a  con- 
struction company,  which  was  never  organ- 
ized, and  was  irresponsible,  and  procured 
contractors  to  contract  with  its  pretended 
agent  by  false  representations  that  money 
had  been  obtained  in  Europe  with  which 
to  build  the  road.  The  chief  engineer,  as 
agent  of  defendants,  drew  drafts  on  the 
agent  of  the  construction  company,  for 
wbrls  done  under  the  contract,  and  had 
them  cashed  at  a  bank  where  they  had  done 
business  before,  by  exhibiting  toe  contract 
with  the  construction  company,  and  detail- 
ing the  statement  made  that  money  had 
been  obtained  in  Europe.  Held,  that  the 
banls's  assignee  of  the  drafts,  could  sue  for 
the  fraudulent  representations.— Kelly  y. 
Gould,  (Sup.)  600. 

Dedication. 

Of  highway,  see  Highij^ys,  3. 

DEED. 

8ee,  also.  Fraudulent  Conveyances;  Mart- 
gaffes;  Vendor  and  Vendee, 
Construed  as  mortgage,  see  Mortgagee,  1-8. 
Description,  see  Boundaries,  1,  2. 

Besoription. 

1.  Where  a  deed  by  sufficient  description 
clearly  locates  the  premises  conveyed,  it  is 
for  the  court  to  see  that  the  grant  is  ap- 
plied to  the  subject-matter,  in  accordance 
with  the  express  intention  of  the  par- 
ties; but  where  the  location  is  doubtful, 
through  uncertain,  inconsistent,  or  con- 
flicting terms  of  description  in  the  deed,  the 
proper  location  of  the  premises  is  a  ques- 
tion of  fact  for  the  jury. — ^Partridge  v. 
Russell,  (Sup.)  620. 

Delivery. 

2.  The  issud  being  as  to  whether  defend- 
ant's deed  was  delivered  at  a  certain  date, 
plaintiff  may  introduce  evidence  of  defend- 
ant's declarations,  and  of  statements  made 
in  his  presence  by  the  grantor,  tendinc;  to 
prove  that  the  deed  had  not  been  deliv- 
ered, as  such  evidence  does  not  controvert 
the  effect  of  the  deed,  but  merely  shows 
that  it  had  not  become  operative.— Jiendy 
▼.  Smith,  (Sup.)  585. 


Bffeot. 

8.  8  Rev.  St.  N.  Y.  p.  2196.  §  147.  provid- 
ing that  conveyances  of  land,  in  the  actual 
possession  of  another,  claiming  under  an 
adverse  title,  shall  be  absolutely  void,  does 
not  apply  to  a  case  where  both  parties 
claim  under  a  common  grantor,  and  the 
party  in  possession,  by  mistake  in  the  con- 
struction of  his  deed,  holds  land  not  em- 
braced thefbin.— Harris  v.  Oakley,  (Sup.) 
805. 

DEMUBBAQE. 

Construction  of  charter-party. 

A  provision  in  a  charter-party  that  **25 
running  days  are  to  be  allowed  the  said 
merchants  (if  the  ship  be  not  sooner  dls- 

{>atched)  for  loading  the  vessel  at  port  of 
oading.  and  for  the  discharge  with  the 
usual  quick  dispatch, "  does  not  allow  the 
merchant  freignters  25  days  for  discharg- 
ing, in  addition  to  25  days  for  loading,  the 
cargo;  and  such  freighters  are  liable  for 
demurrage  for  the  time  they  retain  the  ves- 
sel beyond  the  period  required  for  the 
usual  quick  dispatch.— Baldwin  v.  Stam- 
ford Manuf'g  Oo.,  (Super.  Ct.  N.  Y.)  18. 

DEPOSITION. 

Bx  parte,  see  Affidavit. 

When  oommiflsion  allowed. 

An  open  commission  to  take  the  testi- 
mony of  witnesses  is  properly  refused 
where  the  witnesses  have  already  been  ex- 
amined under  a  commission,  with  interrog- 
atories, and  the  only  object  sought  is  to 
examine  them  further  as  to  facts  to  which 
their  attention  has  been  directed,  and  to 
obtain  certain  books;  there  being  nothing 
to  prevent  a  further  examination  under  a 
commission,  with  interrogatories.-— Beadle- 
ston  V.  Beadleston,  (Sup.)  814 

DESCENT  AND  DISTBIBU- 
TION. 

See,  also,   Executors  and  Administrators; 
WiUs. 

Collateral  inheritance  tax. 

1.  Act  N.  Y.  1887,  c.  718,  entitled  "An  act 
to  amend  Laws  1885.  a  488,  which  is  enti- 
tled 'An  act  to  tax  gifts,  legacies,  and  col- 
lateral inheritances  in  certain  cases,' "  does 
not  so  repeal  the  earlier  act  that  proceed* 
ings  for  collecting  taxes  which  accrued  un- 
der it  cannot  be  maintained  under  the  later 
act— In  re  Arnett's  Estate,  (Sup.)  428. 

2.  Under  Code  Civil  Proc.  N.  Y.  §2781. 
authorizing  a  creditor  or  person  interested 
in  the  estate,  though  not  cited,  to  appear 
at  the  accounting  of  an  executor  and  be- 
come a  party  to  the  special  proceeding,  the 
people  may  appear  and  claim  payment  of 
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the  collateral  inheritance  tax  impoaed  l»y 
the  tax  act  of  1886.  as  amended  bj  act  of 
1887.  making  such  tax  payable  to  the  treas- 
urer of  the  county  for  the  use  of  the  state, 
making  it  due  at  decedent's  death,  and  re- 
quiring that  it  be  deducted  by  the  executor 
before  paying  legacies.— Id. 

Collateral  inheritance  tax  —  Ap- 
praisement. • 
8.  Under  Laws  N.  Y.  1887,  c.  718,  im- 
poslnff  a  tax  on  certain  legacies,  etc.,  and 
providing  in  section  18  that,  "in  order  to 
fix  the  Talue  of  the  property  subject  to  the 
payment  of  the  tax, "  the  surrogate  shall 
appoint  an  appraiser,  who  shall  ascertain 
and  report  tne  fair  market  value  of  the 
property,  the  appraiser  must  report  all  the 
property  liable  to  tax,  and  should  not  re- 

Sort  the  exempt  property.— In  reAstor's 
Istate.  (8ur.  N.  Y.  Co.)  880. 

4.  The  appraiser  should  mail  notices  to 
all  persons  known  to  him  as  having  an  in- 
terest in  the  property,  and  a  report  show- 
ing that  the  only  persons  whose  names  ap- 
pear in  the  order  of  appointment  were  no- 
tified is  InsuflScieDt. — id. 

5.  An  appraiser's  report,  showing  that 
he  had  appraised  ** all -the  property  of  the 
deceased  made  known  to  him  bv  the  exec- 
utor," is  insufficient,  as  he  should  appraise 
all  the  property  liable  to  the  tax.— Id. 

6.  The  report  should  also  show  that  the 
property  was  appraised  at  **it8  fair  market 
value, "  in  accordance  with  the  provisions 
of  the  act.— Id. 

7.  In  ascertaining  the  property  so  liable, 
it  is  improper  for  the  appraiser  to  rely  on 
the  briefs  of  counsel  for  the  facta  to  sus- 
tain his  findings.— Id. 


Bee  Replevin, 


Detinue* 


DISTRICT  AND   PBOSEOUT- 
INO  ATTORNEYS. 

Authority. 

1.  Where  the  district  attorney  appears 
for  the  people  in  a  case  in  which  the  peo- 
ple have  a  right  to  appear,  and  on  appeal 
the  attorney  general  appears  and  ratifies 
the  action  of  the  district  attorney,  the  peo- 
ple will  be  regarded  as  properly  represent- 
ed below.— In  re  Arnett'a  Bstate,  (Sup.) 
428. 

2.  Rev.  St.  N.  Y.  pt.  1,  c,  12,  art.  7,  S  89, 
providing  that  it  shall  be  the  duty  of  the 
district  attorney  to  conduct  all  prosecu- 
tions for  crimes  and  offenses  cognizable  in 
the  courts  of  oyer  and  terminer,  Jaii  deliv- 
ery, and  general  sessions  in  his  county, 
does  not  authorize  him  to  institute  and 
prosecute  at  the  expense  of  the  county  pro- 
ceedings for  the  extradition  of  fugitives 


from  Justice,  and  mandamue  will  not  lie  to 
compel  the  board  of  super viaors  to  allow 
a  claim  for  such  expenditurea  by  him.— 
People  T.  Board  of  Supervisora,  (Sup.)  351. 

Compensation. 
8.  The  board  of  supervisora  la  ex|>reBsly 

Prohibited  from  allowing  such  claim  by 
*en.  Code,  §  51.  which  prohibita  any^oflScer 
of  the  state  from  asking  or  receiving  any 
fees  or  compensation  for  services  rendered 
or  expenses  incurred  in  procuring  an  ex- 
tradition, except  on  an  employment  by  the 
governor;  it  expressly  appearing  that  the 
services  in  this  case  were  not  so  rendered. 
—Id. 

DIVOBGB. 

Abandonment. 

1.  A  husband  left  his  wife,  announcing 
his  intention  never  to  live  with  her  again, 
and  testified,  in  an  action  for  a  legal  sepa- 
ration, that  he  would  not  resume  his  rela- 
tion of  husband  to  her,  and  would  not  live 
in  the  same  house  with  her.  He  bad  fur- 
nished her  with  certain  sums  of  money  for 
her  support  and  that  of  her  two  infant 
children,  and  had  visited  her  apartments 
every  day  to  see  the  children,  but  all  rela- 
tions between  himself  and  her  had  been 
abandoned  by  him.  Beld,  that  there  was 
an  abandonment,  which  entitled  the  wife 
to  a  separation  from  bed  and  board,  and 
the  custody  of  the  children,  with  proper 
provision  as  to  the  husband  visiting  them. 
— Clearman  v.  Clearman,  (Sup.)  856. 

Pleading. 

8.  Under  Code  Civil  Proc  N.  Y.  $  1770, 
as  amended  by  Laws  1881,  c.  708,  which 
provides  that  a  cause  of  action  against  the 
plaintiff  and  in  favor  of  the  defendant 
arising  under  either  of  the  articles  enumer- 
ating the  grounds  of  divorce,  may  be  in- 
terposed, in  connection  with  a  denial  of  the 
allegations  of  the  complaint,  aa  a  counter- 
claim to  an  action  foraivorce;  and  section 
609,  which  requires  a  defendant  deeming 
himself  entitled  to  an  affirmative  judgment 
on  his  counter-claim  to  demand  the  same 
in  his  answer,— the  adultery  of  the  plain- 
tiff may  be  set  up  as  a  counter-claim  to  an 
action  for  a  limited  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  and  an 
affirmative  Judgment  thereon  demanded.— 
Van  Benthuyseil  v.  Van  Benthuysen,  (Sup.) 
288. 

8.  The  objection  that  the  answer  setting 
up  such  counter-claim  does  not  allege  that 
the  adultery  was  without  the  connivance, 
privity,  or  procurement  of  defendant,  can 
not  be  raised  on  demurrer. — Id. 

Evidence. 

4.  In  an  action  for  divorce  on  the  ground 
of  adultery,  unexplained  evidence  that  de- 
fendant, with  another  man  and  two  wo- 


Digitized  by  VjOOQIC 


IKDBZ. 


901 


men.  left  a  beer-saloon  In  New  York  city, 
and  went  to  a  house  of  ill  fame,  where 
tiiey  remained  about  an  hour,  and  the  evi- 
dence of  a  cabman  that  he  had  carried  to 
and  left  at  the  house  persons  whom  he 
knew  **did  not  belong  there,"  is  sufficient 
to  sustain  a  judgment  for  plaintiff. — Van 
Name  v.  Van  Name,  (Sup.)  77. 

5.  In  an  action  for  divorce  on  the  ground 
of  adultery  by  the  wife,  the  uncorroborat- 
ed testimony  of  an  alleged  accomplice, 
who  is  shown  to  have  threatened  her  with 
exposure  if  she  did  not  pay  him  money, 
and  who,  though  entertaining  resentment 
against  her  after  a  disagreement,  is  stated 
to  have  returned  letters  written  to  him  bv 
her,  is  entitled  to  little  weight,  and  a  find- 
ing that  a  visit  made  by  him  at  her  home 
was  on  her  invitation  cannot  be  sustained 
by  his  evidence  alone. — Beadieston  v. 
Beadleston,(Sup.)809. 

6.  Evidence  that  defendant  after  attir- 
ing herself  to  leave  her  summer  hotel,  and 
while  the  carriage  was  waiting,  was  tally- 
ing with  witness  in  the  hall,  when  her  al- 
leged paramour  appeared,  and  she  went 
into  his  room,  and  remained  5  or  10  min- 
utes, leaving  witness  standing  in  the  hall, 
after  which  she  came  out,  bade  witness 
good-bye,  and  went  away,  is  not  sufficient 
to  sustain  a  finding  of  adultery,  though 
the  alleged  paramour,  whose  general  testi- 
mony appears  incredible,  testifies  that 
adultery  then  occurred.— Id. 

7.  Evidence  that  one  with  whom  no 
adultery  is  attempted  to  be  shown  was  dis- 
covered on  one  occasion  in  the  room  of  de- 
fendant when  she  was  sick,  using  lan- 
guage, and  guilty  of  conduct,  improper, 
but  not  amounting  to  criminal  intimacy,  is 
not  admissible. — Id. 

Bevlew. 

8.  A  reference  will  be  ordered  to  take 
further  proof,  on  an  application  to  set 
aside  a  decree  of  divorce,  after  a  lapse  of 
nine  years,  the  plaintiff  having  since  re- 
married, where  defendant's  papers  ex- 
plain the  delay,  and  show  that  process  was 
never  served  on  her.  and  that  she  was  in 
Europe  at  the  time  of  the  alleged  adultery, 
and  plaintiff's  answer  is  not  full;  no  ex- 
planation being  given  of  the  absence  of 
affidavits  by  the  witnesses  on  the  trial,  nor 
anything  to  show  the  efforts  to  find  the 
person  alleged  to  have  served  the  sum- 
mons.—Linn  V.  Linn,  (Sup.)  578. 
Costa. 

9.  Where  there  is  reason  to  believe  that 
both  parties  to  a  divorce  suit  have,  through 
the  aid  of  detectives  employed  for  that  pur- 
pose, obtained  false  testimony,  no  costs 
will  be  allowed.— Beadieston  v.  Beadie- 
ston, (Snp.)  809. 

Custody  of  ohildren. 

10.  Where,  by  stipulation  of  the  partieg 


to  an  action  for  divorce,  a  daughter  is  not 
to  be  assigned  to  the  custody  or  company 
of  her  mother  pending  the  action,  it  is 
error  for  the  court,  upon  refusal  of  the 
father's  attorneys  to  act  with  the  mother's 
attorneys  in  selecting  a  place  of  residence 
for  her.  to  direct  that  she  be  maintained  at 
her  father's  expense  at  the  hotel  where  the 
mother  boards.  Babtlbtt,  J.,  dissenting. 
— Beadieston  v.  Beadieston,  (Sup.)  814. 

Bonatio  Causa  Mortis. 

See  Gifts,  6,  0. 

DOWEB. 

Devise  in  lieu. 

1.  Testator  devised  all  his  property  to  his 
executors  in  trust  to  collect  the  rents  and 
profits  during  the  life  of  his  son.  with 
power  to  convey  the  real  estate,  and  di- 
rected them  to  pav  his  widow  $1,500  per 
annum,  and  provide  her  with  suitaole 
apartments  during  her  life.  Held,  that 
such  provisions  were  in  lieu  of  dower,  and 

Sut  the  widow  to  her  election. —Sullivan  v. 
[cCann,(Sup.)108.» 

2.  A  testator  directed  his  executors  to 
pay  his  wife  an  annnity  and  provide  suit- 
able apartments  for  her.  She  commenced 
no  proceedings  for  assignment  of  her 
dower  within  one  year  after  testator's 
death,  but  accepted  the  annuity,  and  se- 
lected, with  the  approval  of  the  executor, 
apartments  in  one  of  the  houses  left  by 
testator.  HM,  that  her  right  to  dower 
was  defeated,  under  Rev.  St.  K  Y.  pt.  2. 
c.  1.  tit.  8,  ^  14,  providing  that  when  a 
woman  shall  be  entitled  to  an  election  she 
shall  be  deemed  to  take  the  provision  of 
the  will,  unless  within  one  year  after  the 
death  of  her  husband  she  shall  enter  on 
the  lands  to  be  assigned  to  her  for  dower, 
or  commence  proceedings  for  the  recovery 
or  assignment  thereof.--Id. 

Action  to  recover— Pleading. 

8.  Under  Code  Civil  Proc.  N.  Y.  g  1697, 
providing  that  in  an  action  for  dower  the 
occupant  must  be  made  defendant;  and 
section  1599,  providing  that,  in  an  action 
to  recover  dower  in  a  distinct  parcel  of 
land,  all  persons  in  possession  may  be  made 
defendants,  though  they  possess  or  claim 
title  to  different  portions  in  severalty, — 
causes  of  action  for  dower  in  two  distinct 
parcels  of  land  occupied  bv  different  per- 
sons, are  separate,  and  should  be  separately 
stated  and  numbered. — Peart  v.  Peart, 
(Sup.)  822. 

4.  A  complaint  which  first  sets  forth  the 
provisions  of  the  will  of  deceased  purport- 
ing to  devise  two  parcels  of  land,  and  aft- 
erwards alleges  that,  upon  the  death  of  de« 
ceased,  the  several  lots  of  land  descended  to 
his  heirt  at  law,  would  be  conflicting  upon 
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ft  showing  that  the  lands  referred  to  in  both 
instances  are  the  same,  and  shoald  be  ex- 
plained by  amendment— Id. 

EASEMENTS. 

How  lost. 

1.  Where  the  right  to  nse  an  alley  is  cre- 
ated by  deed,  mere  omission  to  nse  it,  and 
the  inclosure  of  property  along  the  line  of 
it,  will  not  worls  an  extinguishment  of  the 
easement.  There  must  be  an  actual  ad- 
verse user  for  a  time  sufl9cient  to  create  a 
prescriptive  right. —Welsh  v.  Taylor,  (Sup.) 

3.  Mere  knowledge  on  the  part  of  the 
life-tenant,  and  of  one  of  the  tenants  in 
common  in  remainder,  of  property  adjoin- 
ing an  alley-way,  of  the  erection  of  a 
building  across  the  alley,  and  failure  to  ob- 
ject, do  not  create  an  estoppel  in  favor  of 
the  persons  erecting  the  building,  who  by 
their  own  title  to  adjacent  property  bad 
Information  that  the  alley  was  appropri- 
ated to  the  use  of  all  the  adjacent  owners. 
-Id. 

Obstruction. 

8.  Plaintiff  having  alleged,  and  the  evi- 
dence showing,  that  defendant  had  erected 
a  gate  across  the  entrance  to  the  alley  for 
the  purpose  of  excluding  persons  not  using 
it  with  his  permission,  equity  will  inter- 
fere to  remove  the  gate,  and  it  is  immaterial 
that  plaintiff  might  open  the  gate  himself, 
so  long  as  his  right  to  use  the  alley  is  dis- 
puted and  resisted  by  defendant.— Id. 

4.  As  to  the  part  of  the  alley  covered  by 
the  building,  there  was  no  allegation  that 
its  use  was  necessary  to  the  enjoyment  of 
plaintiff's  property,  nor  did  it  appear  that 
It  was  necessary.  HM  that,  it  being  evi- 
dent that  an  award  of  damages  would  be 
sufficient  remuneration,  and  there  being  no 
allegation  that  defendant  was  not  respon- 
sible for  any  damages  that  might  be  re- 
covered, and  the  building  being  an  expen- 
sive structure,  equity  would  not  order  its 
removal,  though  wrongfully  erected. — Id. 

5.  In  an  action  for  failure  to  maintain  an 
opening  to  an  hotel  across  a  certain  strip  of 
land,  the  jury  were  properly  charged  that, 
though  defendant  built  a  fence  across  such 
strip  of  land,  if  ho  maintained  the  required 

fateway   plaintiff   could   not   recover.  — 
.very  v.  New  York  Cent  &  H.  R  R  Co.. 
(Super.  Ct.  Buf.)  109. 

Damages. 

(^.  In  an  action  for  injury  to  hotel  prop- 
erty by  the  obstruction  of  an  easement 
across  a  strip  of  land  i>etween  the  hotel 
and  the  depot,  it  appeared  that  the  jury 
had  before  them  the  capacity  of  the  hotel, 
its  furniture  and  surroundings,  the  manner 
in  which  it  was  conducted,  and  the  soorc- 
68  of  Sta  patronage,  for  many  years;  that 


the  reservation  of  right  of  way  and  free 
access  across  such  strip  of  land  was  re- 
garded at  the  time  ft  was  made  aa  a  valoa- 
bio  appurtenant  right;  that  such  ri^ht  of 
way  had  been  entirely  barred  for  ^days. 
after  which  time  a  gateway  waa  erected, 
through  which  people  were  allowed  to 
pass  under  railroad  regulations.  PlaintilT 
testified  that  with  such  right  of  way  the 
hotel  was  worth  $12,000  per  annum,  and 
without  it  was  valueless;  and  that  the  re- 
ceipts from  a  restaurant  attached  shrank 
from  $1,900  to  $700  per  month.  Two  for- 
mer trials  of  the  action  had  resulted  in 
verdicts  for  plaintiff  of  $20,000  and  $6,000, 
respectively.  Held,  that  a  verdict  of  $10.- 
000  for  plaintiff  would  not  be  set  aside 
as  excessive.  Bbckwith.  C.  J.,  dissent- 
ing.—Avery  V.  New  York  Cent.  &  H.  R.  K. 
Co.,  (Super.  Ct  Buf.)  101. 

ELECTIONS    AND    VOTEBS. 

Conduct  of  elections. 

1.  Under  Consolidation  act  N.T.  §§1866, 
1882-1884,  relating  to  the  registration  of 
voters,  and  the  method  of  voting  and  hold- 
ing elections  in  New  York  city,  and  in  view 
of  Laws  1886.  c.  814,  amending  Consolida- 
tion act,  §  1841,  which  providea  that  in- 
spectors of  election  shall  call  the  attention 
of  voters  to  irregularities  in  the  indorse- 
ments on  their  ballots,  and  give  an  oppor- 
tunity to  correct  the  same,  a  citizen  cannot 
present  himself  more  than  once  at  the  polls 
for  the  purpose  of  voting,  but  must  when 
his  turn  is  reached  vote  once  for  all  at  that 
election. —Simpson  v.  Brown,  (SopO^l- 
Contest— Appea). 

2.  On  motion  by  a  candidate  for  office 
for  a  mandamui  to  the  board  of  canvassers 
to  adopt  a  certain  one  of  two  statements  of 
the  canvass  of  votes  of  a  district,  the  op- 
posing candidate  moved  for  peroiission  to 
appear  and  be  heard,  which  was  granted, 
but  subsequently  a  further  order  that  he 
appeared  and  was  made  a  party  was  re- 
fused. Held,  that  he  could  not  appeal  from 
an  order  granting  the  writ,  and  that,  if  he 
could,  a  reversal  would  establish  no  right, 
and  no  benefit  would  result. — People  t. 
Board  of  Canvassers.  (Sup.)  561. 

8.  As  appellant  received  all  he  asked  for 
on  his  first  motion,  and  as  a  complete  de- 
termination didnotreauirehia  presence  un- 
der Code  Civil  Proc.  N.  Y  §  452.  providing 
for  bringing  in  a  person  where  a  complete 
determination  cannot  be  had  without  his 
presence,  and  where  one  not  a  party  has 
an  interest  which  may  be  affected  by  tlie 
Judgment,  and  as  by  section  8848,  sobd.20. 
the  latter  condition  of  section  458  does  not 
.  ply  to  a  special  proceeding,  and  as  lie 
w'ould  not  be  concluded  by  the  determiaa- 
tion,  and  is  therefore  not  within  section 


Digitized  by  VjOOQIC 


INDEX. 


903 


1296,  allowing  an  aggrieved  person,  not  a 
party,  bat  entitled  to  be  aubstitnted  as  a 

Earty,  to  appeal,  the  order  refusing  to  allow 
im  to  be  made  a  party  will  not  be  reversed. 
— ^Id. 

EMINENT  DOMAIN. 

Bight  to  exercise  the  power. 

1.  The  New  York  Elevated  R.  Co.,  hav- 
ing bjT  Laws  N.  T.  1875,  c.  505.  acquired  all 
the  rights,  powers,  privileffes.  and  fran- 
chises of  the  West  Side  &  Yonkers  P.  R. 
Co.,  which  it  had  purchased,  and  which  by 
Laws  1866,  c.  697,  and  Laws  1867,  c.  489,  was 
vested  with  all  the  powers  relative  to  ac- 
quiring real  estate,  conferred  upon  railroad 
companies  formed  under  the  general  rail- 
road act,  (Laws  1850,  c.  140.)  and  acts 
amendatory  thereof;  and  having  subse- 
quently, through  the  action  of  the  rap:d- 
transit  commissioners,  pursuant  to  Laws 
1875,  c.  600,  g  86.  acquired  the  right  to  con- 
struct and  operate  its  £ast-8ide  lines,  and 
become  vested  with  the  same  power  to  con- 
demn real  estate  for  those  purposes  that  it 
already  had  for  the  purposes  of  its  West- 
Side  lines;  and  the  Metropolitan  Elevated 
Ry.  Co.  having  been  granted  all  the  rights 
and  privileges,  and  made  subject  to  all  the 
provisions,  of  chapter  140,  by  Laws  1872,  c 
886,  except  as  modified  by  that  act,  such 
companies  have  all  the  powers,  in  regard 
to  acquiring  real  estate  for  the  purposes  of 
their  incorporations,  which  are  given  by 
chapter  140,  and  the  amendments  thereof, 
to  corporations  formed  under  that  law; 
and,  in  taking  legal  proceedings  to  acquire 
real  estate,  they  may  follow  the  mode  of 
procedure  prescribed  in  that  chapter,  and 
the  amendments  thereof. — In  re  Metropoli- 
Un  E.  Ry.  Co.,  (Sup.)  278. 

2.  A  railroad  corporation,  whose  road  is 
leased  to  another  company,  may  neverthe- 
less exercise  the  right  of  eminent  domain. 
—Id. 

Property  subject  to. 

8.  The  term  **real  estate,"  as  used  in 
Laws  N.  Y.  1850,  c.  140,  vestine  in  railroad 
companies  power  of  eminent  domain,  cov- 
ers all  incorporeal  hereditaments,  ease- 
ments, rights,  and  privileges  necessary  to 
the  construction  and  operation  of  an  ele- 
vated railroad.— Id. 

4.  A  railroad  corporation  may  condemn 
real  estate  over  which  its  road  was  built  at 
the  time  the  condemnation  proceedings 
were  instituted.— Id. 

5.  Condemnation  proceedings  may  be 
maintained  as  to  parcels  the  owners  of 
which  have  sued  the  companies  for  dam- 
ages.—Id. 

Pablio  use. 

6.  That  a  small  portion  of  the  sUtions  of 
an  elevated  railroad  were  used  for  news- 


stands does  not  prove  that  stations  of 
smaller  size  would  adequatelv  accommo- 
date the  traveling  public,  and  does  not  pre- 
vent the  company  from  acquiring  title,  bv 
condemnation,  to  the  real  estate  on  which 
the  stations  are  built— -Id. 

Procedure. 

7.  Under  Laws  N.  Y.  1850.  c.  140,  §§  22, 
28,  providing  that  a  railroad  company,  be- 
fore constructing  any  part  of  its  road,  shall 
make  a  profile  of  its  route,  and  give  the 
occupants  of  land  to  be  taken  15  days'  no 
tice,  during  which  they  may  apply  for  a 
change  of  route,  and  that  for  road  pur- 
poses a  limited  strip  of  land  mav  be  taken, 
and,  at  points  where  cuts  or  emoankments 
are  necessary,  enough  more  to  insure  their 
safety,  no  new  profile  is  necessary  before 
taking  necessarv  additional  land  of  one 
who  did  not  apply  for  a  change  of  route. — 
In  re  South  Brooklyn  R.  <&  T.  Co..  (Sup.) 
618. 

8.  The  petitions  for  appointment  of  com- . 
missioners  to  assess  damages  for  the  tak- ' 
lug  of  real  estate  for  purposes  of  the  road. 
as*provided  for  by  that  chapter,  described 
the  real  estate  to  be  taken  as  **so  much  of 
the  privilege,  easement,  or  other  interest 
in  said  street  as  is  taken,  appropriated,  or 
interfered  with  by  the  construction  and 
maintenance  of  the  elevated  railroad  of  the 
petitioner."  HM,  that  the  petition  did 
not  authorize  the  acquisition  of  ^'land," 
within  the  meaning  of  Laws  1876,  c.  198,  g 
2.  requiring  notice  by  publication  to  be 
given  of  the  application  for  appointment 
of  commissioners  to  assess  the  value  of  land 
contained  in  any  street  or  avenue  in  which 
the  owners  of  adjoining  lands  on  the  line 
of  the  street  or  avenue  claim  the  fee  or  a 
right  of  property,  and  which  is  sought  to 
be  taken  for  the  purposes  of  a  railroad; 
and  hence  the  court  had  jurisdiction  of  the 
proceeding,  although  the  service  by  pub- 
lication was  not  made.— In  re  Metropolitan 
B.  Ry.Co.,(Sup.)278. 

9.  The  companies,  shortly  before  filing 
their  petitions,  served  written  offers  to  pur- 
chase ui)on  the  owners  of  some  of  the  par- 
cels; mailed  offers  to  owners  of  other  par- 
cels; left  offers  as  to  other  parcels  with 
some  person  upon  the  premises,  which  in 
some  cases  came  to  the  notice  of  the  own- 
ers; and  all  these  offers  were  declined,  or 
taken  no  notice  of,  or  the  counter-offer 
was  considered  exorbitant.  Most  of  the 
owners  had  already  sued  for  damages,  and 
in  their  verified  complaints  had  placed  the 
value  of  the  propertv  at  sums  which  the 
companies  considered  grossly  extravagant. 
i^#M  that,  as  the  estimates  of  value  enter- 
taloed  by  the  owners  and  the  companies 
differed  so  widely  as  to  render  it  almost 
certain  that  the  offer  to  purchase  would  be 
rejected,   the  efforts  made  by  the  corn- 
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Eaniee  were  a  safflcient  compliance  with 
iaw8  1850,  c  140.  requiring  a  railroad  com- 
pany, before  instituting  condemnation  pro- 
ceedings, to  make  a  bona  fide  and  unsuc- 
cessful effort  to  purchase  the  property 
sought  to  be  taken. — Id. 

10.  Laws  1850,  c.  140.  ^  15,  providing  that 
land-owners  whose  interests  are  to  be  af- 
fected by  condemnation  proceedings  may 
show  cause  against  granting  the  petition, 
and  may  disprove  any  facts  alleged  in  it, 
requires  the  owners  to  disprove  the  allega- 
tions of  the  petition  capable  of  disproof, 
but  not  those  allegations  peculiarly  within 
the  knowledge  of  the  petitioners:  and.  as 
the  allegations  of  tbe  petition  concerning 
the  offers  to  purchase  involved  matters  as 
much  within  the  knowledge  of  the  owners, 
as  of  the  companies,  it  was  for  the  owners 
to  show  that  they  did  not  in  fact  receive 
the  offer,  or,  if  they  did  receive  it,  why 
they  did  not  accept,  or  make  a  counter- 
offer; and  that  there  was  reasonable 
ground  to  suppose  that  further  negotia- 
tions might  have  resulted  in  an  agreement. 
— Id, 

11.  That  the  owners  of  some  of  the  par- 
cels sought  to  be  acquired  were  dead,  and 
that,  as  to  other  parcels,  only  part  of  the 
owners  were  served  with  notice,  does  not 
deprive  the  court  of  jurisdiction  of  the 
condemnation  proceedings;  as,  in  cases 
where>  the  owners  are  dead,  the  parcels 
may  be  omitted  from  the  orders,  and  in 
cases  where  only  part  of  tbe  owners  were 
served,  those  not  served  can  be  afterwards 
brought  in  by  amendments.— Id. 

12.  Tbe  roads  having  been  constructed 
at  the  time  the  condemnation  proceedings 
were  instituted,  such  petitions  sufBciently 
designate  what  real  estate  is  to  be  compen- 
sated for;  especially  as  the  reports  of  the 
rapid -transit  commissioners,  which  are 
matters  of  record,  contain  the  specifica- 
tions and  requirements  according  to  which 
tbe  roads  were  to  be  built;  and  the  peti- 
tions allege  that  they  were  so  built,  ana  ask 
for  so  much  real  estate  as  has  been  taken 
for  the  roads  so  constructed.— Id. 

18.  Condemnation  proceedings  need  not 
include  all  the  real  estate  of  a  particular 
owner,  taken  for  the  purposes  of  the  roads; 
as  the  companies  may  acquire  real  estate 
in  one  street,  although  they  do  not  acquire 
title  to  real  estate  actually  taken  in  an- 
other street— Id. 

Bight  to  oompensation. 

14.  Laws  K.  T.  1880.  c.  147,  authorized 
defendant  to  construct  an  elevated  road 
through  the  city  of  R.,  and  provided  for 
commissioners  with  power  to  alter  width 
or  grade  of  streets  crossed  by  such  road,  or 
to  discontinue  portions  thereof.  An  agree- 
ment was  entered  into  by  the  commission- 
ers on  behalf  of  the  city  and  defendant 


whereby  the  latter  was  made  liable  to  the 
city  for  any  damages  to  which  it  might  be 
subjected,  by  sucn  improvement,  to  any 
person  injured  thereby  The  charter  of 
the  city  authorized  it  to  change  the  grade 
of  its  streets,  but  made  no  provision  for 
damages  for  property  injured  thereby. 
Held,  that  an  action  against  defendant  by 
an  adjacent  property  owner  for  damages 
from  the  change  of  grade,  and  the  tempo- 
rary closing  of  a  street  during  the  improve- 
ment, could  not  be  maintained,  his  land 
not  being  actually  taken,  and  no  want  of 
care  or  skill  in  performing  the  work  being 
shown.— Wilson  v.  New  York  Cent.  A  Bl 
R.  RCo.,  (Sup.)65.» 

15.  An  action  will  not  lie.  by  tbe  owner 
of  property  adjacent  to  a  street,  against  a 
railroad  company  for  deprivation  of  light 
and  air,  occasioned  by  elevating  ita  tracks 
so  as  to  obstruct  the  street;  such  elevation 
being  in  pursuance  of  an  act  of  the  legis- 
lature, and  the  city  commissioners  having 
discontinued  that  portion  of  the  street 
under  authority  given  them  bv  said  act 
— Egerer  v.  New  York  Cent  A  R  R  R 
Co.,  (Sup.)  69. 

16.  The  construction  of  a  surface  street 
railroad  for  the  carriage  of  passengers,  the 
cars  to  be  drawn  by  horses,  is  not  such  a 
taking  of  the  property  of  abuttioff  owners, 
who  have  no  title  to  the  bed  of  the  street 
for  public  use,  as  entitles  them  to  compen- 
sation.—Clark  V.  Rochester  City  &  B.  R 
Co.,  (Sup.)  568.* 

Damages— Evidence. 

17.  In  condemnation  proceedings  agree* 
ments  with  the  promoters  of  the  railroad 
company  to  sell  the  right  of  way  for  a  cer- 
tain amount,  and  to  subscribe  for  a  certain 
number  of  sharea.  payable  on  certain  con- 
ditions are  not  admissible  as  evidence  of 
value,  the  corporation  not  having  ratified 
the  contract,  and  subscriptions  payable  on 
condition  beine  in  violation  of  general 
railroad  act  N.  Y.  art  1,  g  4,  providing  that 
no  subscriber  shall  be  received  until  he 
shall  pay  10  per  cent  in  money  on  the 
amount  subscribed.  —  Rochester,  H.  &  L. 
R.  Co.  V.  Hartshorn.  (Sup.)  457. 

18.  The  commissioners  having  referred 
to  the  void  contracts  as  bearing  on  the 
question  of  damages,  and  binding  on  the 
owner,  and  having  awarded  an  amount 
nearly  corresponding  with  the  sum  men- 
tioned in  the  contracts,  it  cannot  be  said 
that  their  admission  was  harmless,  and  the 
award  will  be  reversed. — Id. 

19.  Commissioners  in  assessing  damages 
for  land  taken  for  a  railroad,  should  not 
consider,  in  mitigation  of  damages,  a  vol- 
untary offer  by  the  company  of  a  strip  of 
land  which.  If  accepted,  might  tend  to 
counteract  an  inconvenience  otherwise  re- 
salting  and  proper  for  coasideratioa  ia 
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estimating  damages.  Dwionr,  J.,  dliseot- 
!ng.— In  re  New  York,  L.  &  W.  Ry.  Co., 
<8up.)  478.» 

20.  In  an  action  for  the  damages  resulting 
from  building  an  embankment  in  front  of 
plaintiff's  property,  it  is  proper  to  ask  a 
witness,  who  has  testified  to  the  value  of 
the  property  before  and  after  the  embank- 
ment was  built,  to  what  he  attributes  the 
depreciation  in  yalue. — Ottenot  ▼.  New 
York,  L.  &  W.  Ry.  Co..  (Super.  Ct.  Buf.) 
TO2. 
Meastire. 

31.  In  an  action  for  damages  to  abutting 
property,  caused  bV  the  construction  of  an 
«leyatea  railroad  along  a  street,  the  meas- 
ure of  damages  is  the  difference  between 
the  rental  value  of  such  property  with  and 
without  the  railroad  between  the  date  of 
its  buildine  and  the  commencement  of  the 
action,  and  evidence  of  the  surrounding 
circumstances,  the  disastrous  effect  of  the 
railroad  on  the  street,  the  depreciation  of 
land  in  the  vicinity,  and  the  suspension  of 
building  on  the  street  caused  by  the  rail- 
road, is  admissible  on  the  question  of  dam- 
ages, when  such  property  is  unoccupied, 
and  hence  has  no  rental  value. — Taliman 
T.  Metropolitan  E.  R.  Co.,  (C.  P.  N.  Y.) 
180.» 

Award. 

22.  It  having  been  known  before  the  pro- 
ceedings were  completed  how  a  bridge 
across  a  bay  traversing  the  land  appropri- 
ated was  to  be  built,  and  no  claim  for  a 
draw-bridge  having  been  made,  it  will  be 
presumed  that  the  damages  awarded  in- 
cluded compensation  for  the  injuries 
caused  by  the  bridge,  and  the  owner  can- 
not afterwards  require  the  company  to 
V  build  a  draw-bridge. —Kerr  v.  West  Shore 
R.  Co..  (Sup.)  686. 

28.  Under  Laws  N.  Y.  1888.  c.  490.  pro- 
viding for  compensation  for  injuries  re- 
sulting from  the  construction  of  the  new 
aqueduct,  compensation  may  be  awarded 
for  injuries  from  shocks  by  blasting,  but 
not  for  damages  from  the  construction  by 
the  contractors  of  a  roadway  over  lands 
not  condemned  for  the  work,  as  this  is  a 
trespass  for  which  a  separate  action  will 
lie. —In  re  Thompson,  (Sup.)  84. 

24.  An  award  in  condemnation  proceed- 
ings under  Laws  N.  Y.  1883.  c  490,  author- 
izing the  construction  of  the  new  aqueduct, 
will  not  be  disturbed  on' appeal,  where  no 
errors  are  assigned,  unless  it  appears  to  be 
manifestly  and  grossly  inadequate,  though 
the  evidence  would  have  warranted  a  larger 
award,— In  re  Thompson,  (Sup.)  85. 
Bights  of  owners. 

d6.  After  an  adjudication  in  condemna- 
tion proceedings  that  a  railroad  company, 
on  paying  a  specified  sum.  shall  become 
the  owner  of  certain  lands  for  the  purpose 


of  building  a  railroad  upon  them,  the  for- 
mer owner,  who  was  a  party  to  the  proceed- 
ings, cannot  allege  that  the  railroad  which 
was  accordingly  built  is  a  nuisance,  the 
matter  being  res  adjudicata, — Kerr  v.  West 
Shore  R  Co..  (Sup.)  686. 

Equity. 

See  Fraudulent  Conveyances;  Injunction; 
Interpleader;  mortgages;  Partition;  Part- 
nership; Recevcers;  Spedfie  Performance; 
Trusts. 

Jurisdiction  to  cancel  bonds,  see  Bailroad 
Companies,  13. 

Laches,  see  Trade-Marks,  8. 

Error,  Writ  ot 

See  Appeal 

Estates. 

See  Doteer;  Easements, 
Nature,  see  Wills,  88,  84. 

ESTOPPEL. 

By  acquiescence,  see  Taccatian,  6. 

record,  see  Attorney  and  Client,  4;  Bxe- 
eution,  2;  Railroad  Companies,  11. 
In  pais,  see  Action^  4;  Appeal,  5;  Corpora- 
tions, 9;  Easements,  2;  Trusts,  28. 

In  pais. 

1.  In  a  suit  to  establish  an  interest  in 
part  of  a  sum  secured  by  mortgage.  Judg- 
ment having  been  rendered  by  the  speeial 
term  for  sucn  amount  with  simple  interest, 
and  the  same  declared  a  lien  on  said  mort- 
gage, the  judgment  further  providing  that, 
on  payment,  defendants  should  be  dis- 
charged from  liability,  and  that  the  present 
action,  to  establish  defendant's  liability  for 
compound  interest,  be  discontinued,  which 
on  appeal  was  reversed  by  the  general 
term  as  to  the  discharge  of  defendants, 
and  discontinuance  of  this  action,  virtually 
deciding  the  action  maintainable,  payment 
of  said  judgment,  and  plaintiff's  accept- 
ance, is  not  a  bar  to  the  further  prosecu- 
tion of  the  action.— Price  v.  Holman.  (Sup.) 
184. 

2.  Where  plaintiff's  husband,  corrobo- 
rated by  another  witness,  testifies  that  on 
the  day  of  the  purchase  he  called  on  the 
mortgagee,  who  said  they  might  go  on  and 
complete  the  bargain,  and  he  would  not  let 
his  mortgage  stand  in  the  way.  which 
statement  is  denied  by  the  mortgagee,  the 
referee's  refusal  to  find  that  the  conversa- 
tion was  of  the  import  testified  to  by  plain- 
tiff's vritnesses  wilTprevail,  antlno  estoppel 
arise.— Dnrfee  v.  E.nowles,  (Sup.)  466. 
Pleading. 

8.  In  an  action  in  tort,  the  record  of  a 
former  recovery  against  others  of  the  lorl* 
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feasors  in  an  action  ex  eofUradu,  estopping 
plaintiflfs  to  allege  a  tort  in  this  case,  may 
be  given  in  evidence  under  a  general  de- 
nial.—Terry  V.  Hunger,  (Sup.)  848. 

EVTDENOB. 

See,  also,  DeponUon;  Ditorce,  4-7;  Witness. 

Admissibility,  see  Carriers,  10, 11;  Ccrpo- 
rations,  10;  Custom  and  Usage;  Factors 
and  Brokers,  4,  5;  Fraudulent  Convey- 
ances, 13;  Oifts,  8,  4;  Partnership,  7; 
Towns;  Troter  and  Conversion,  4,  6; 
WasU. 

Best  and  secondary,  see  Insurance,  H. 

Competency  and  relevancy,  see  Landlord 
and  Tenant,  18;  Mortgages,  18;  Negli- 
gence, 8. 

Declarations  and  admissions,  see  Deed,  2; 
Insurance,  2;  Wills,  40. 

Newly-discovered,  see  New  Trial,  8. 

Objections  to,  see  Trial,  1-5. 

Of  fraud,  see  Fraud. 

location  of  boundaries,  see  Boundaries, 
8.4. 

Opinion,  see  Payment,  2;  Treepass,  4-6. 

Parol,  see  Blackmail. 

Res  gesUB,  see  Rape,  2. 

Weight  and  sufficiencv,  see  Assumpsit,  2; 
Attorney  and  Client,  2;  Landlord  and  Ten- 
ant, 6;  Mortgages,  1-8;  Negotiable  Instru- 
ments, 4;  Payment,  1\  Railroad  Companies, 
10,  24;  Rape,  1;  WiUs,  5,  6,  8,  28. 

Best  and  seoondary. 

1.  In  an  action  by  the  assignee  of  the 
landlord  against  a  tenant  who  has  held 
over  after  the  expiration  of  his  year,  in 
which  plaintiff  claims  that  the  tenant  has 
become  liable  to  pay  a  certain  increased 
rent,  the  copy  of  a  telegram  received  by 
the  tenant,  showing  upon  its  face  that  ft 
was  in  response  to  a  letter  written  by  the 
tenant's  attorney  to  the  landlord  asking 
for  the  terms  of  a  renewal,  and  confirmed 
by  a  subsequent  letter  of  the  landlord  con- 
taining the  same  propositions,  is  admissible 
without  producing  the  original.— Thorp  v. 
Philbin,  (City  Ct.  N.  Y.)  732. 

2.  On  a  party's  failure  to  comply  with  a 
notice  to  produce  a  telegram  testified  to 
have  been  sent  to  him,  secondary  evidence 
of  its  contents  is  admissible.— De  Gellert 
V.  Poole,  (City  Ct.  N.  Y.)  651, 

Beolaratlons  and  admisBiona. 

3.  Exceptions  to  the  admission  of  letters 
of  the  parties  will  not  be  sustained  on  the 
sole  objection  that  they  were  immaterial, 
when  they  relate  to  the  matters  in  contro- 
versy, being  generally  requests  by  plaintiff 
for  payment,  and  reasons  assigned  by  de- 
fendant for  non-payment.  —  Averill  v. 
Hurd,(Sup.)166. 

4.  Admissions  and  declarations  of  a  fore- 
B,  relating  to  work  of  which  he  was  in 


charge,  are  admissible  to  contradict  hii 

statements  made  as  a  witness  against  hit 
employer  in  an  action  concerning  soch 
work.—Tripp  v.  Eirmes.  (C.  P.  N.  Y.)  !•.* 

5.  In  an  action  for  work  and  materials, 
evidence  of  what  defendant's  son  said 
when  he  ordered  the  work,  it  being  sabse- 
q^uently  connected  by  defendant's  admis- 
sion that  the  bill  was  all  right,  should  have 
been  admitted.>-BosweU  v.  Pettit,  {QMj 
Ct.  N.  Y.)  840. 

6.  Statements  made  by  a  subcontractor 
of  plaintiff,  in  regard  to  the  character  of 
the  work  done,  m«y  be  shown  by  defendant 
as  part  of  the  res  ^e«t(P.— Curtice  v.  West, 
(Sup.)  507.» 

Opinion. 

7.  An  inquiry  of  an  expert  was  as  to 
what,  supposing  the  plaintiff  to  have  been 
thrown  to  the  ground  while  clinging  invol- 
untarily to  the  rail  of  the  car,  would  cause 
that  clinging,  or  her  inability  to  open  her 
hand,  to  which  he  replied,  **  spasmodic  con- 
traction of  the  muscles;  not  being,  perhaps, 
fully  under  the  control  of  the  will.^  Held, 
that  the  inquiry  and  answer  were  proper 
matter  for  expert  testimony. — Ganiard  v. 
Rochester  City  &  B.  R.  Co.,  (Sup.)  470. 

8.  A  physician,  having  testified  as  to  the 
condition  in  which  he  found  the  plaintilf 
when  called  as  her  physician,  may  be  asked 
what,  supposing  tne  injury  to  have  been 
inflicted  two  years  bef  ore»  and  still  painful 
is  its  probable  duration,  and  its  probability 
of  leading  to  more  serious  oonsequenoea. 
-Id.» 

Doouments. 

9.  One  cannot  show  his  interest  in  real 
estate,  or  even  deny  what  might  be  deduced 
from  certain  accounts  already  in  evidence, 
by  a  memorandum  made  by  himself  of  his 
transactions  with  the  former  owners  of  the 
property,  forming  no  part  of  any  account 
or  agreement,  and  not  shown  to  nave  ever 
been  communicated  to  any  one,  or  have 

Jassed  out  of  its  ihaker's  control.— H.  L 
udd  &  Co.  V.  Cushing,  (Sup.)  896. 

10.  Adjournal"  containing  entries  cop- 
ied from  the  ** day-book"  subsequent  to  the 
transactions  is  not  a  book  of  original  en- 
tries, and  is  inadmissible  as  evidence.— 
Clark  V.  Bullock.  (City  Ct.  N.  Y.)  408. 

11.  Copies  of  papers  received  by  mail 
from  the  comptroller's  office,  without  oth- 
er evidence  oi  their  correctness,  are  inad- 
missible.—People  V.  Turner,  (Sup.)  258. 

Parol  evidenoe. 

12.  Where  plaintiff  gives  eyidencc  that 
the  writing  purporting  tp  contain  the  con- 
tract sued  on  had  been  materially  altered 
after  execution,  without  bis  consent,  the 
admission  of  conversations  between  plain- 
tiff and  defendant,  in  contravention  of  the 
written  contract*  taking  plaoo  before  its 
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execution,  Ib  not  error.— Curtice  ▼.  West, 
(Sup.)  607. 

18.  There  being  no  ambiguity  in  a  lease, 
parol  evidence  of  an  arrangement,  made 
about  the  time  the  lease  was  executed,  as  to 
when  certain  alterations  mentioned  there- 
in should  be  completed,  is  properly  ex- 
cluded.—Cronin  V.  Epstein,  (C.  P.  N.  T.) 
709. 
Eridenoe  in  another  suit. 

14.  A  witness  stated  that  he  had  no  rec- 
ollection of  being  examined  in  proceedings 
before  a  referee.  The  referee,  called  by 
defendants,  testified,  after  referring  to  his 
minutes,  that  the  witness  had  testified  in 
those  proceedings,  and  read  certain  testi- 
mony given  by  nim.  Ueld^  that  plaintiff 
coula  not  put  in  evidence  the  referee's 
minutes  of  the  witness*  testimony.- Doty 
V.  Stanton.  (Sup.)  417. 

15.  In  an  action  against  a  tenant  who 
has  held  over  after  the  expiration  of  a  year, 
in  which  plaintiff  claims  that  the  tenant 
has  become  liable  to  pay  a  certain  in- 
creased rent,  the  record  of  a  suit  by  an  as- 
signee of  a  part  of  the  rent  for  the  second 
year  against  a  third  person  is  not  admissi- 
ble.-Thorp  v.  Philbin,  (City  Ct.  N.  Y.)782. 

16.  Nor  is  the  record  of  a  proceeding  to 
dispossess  the  tenant,  not  carried  to  a  ffnal 
determination,  admissible  in  such  action. 
—Id. 

Competency. 

17.  When,  in  a  suit  to  foreclose  a  mort- 
gage, defendant  alleges  that  it  was  eiven 
to  prevent  a  criminal  prosecution,  evidence 
of  the  surrender  by  plaintiff  of  the  forged 
I>aper.  the  taking  of  the  note  for  the  excess 
over  the  amount  secured  by  the  mortgage, 
and  his  agreement  to  surrender  all  other 
paper  of  the  same  character,  though  sub- 
sequent to  the  execution  of  the  mortgage, 
is  competent,  as  showing  the  character  and 
intent  of  the  principal  transaction.— Max- 
field  V.  Hoecker,  (Sup.)  77. 

18.  It  is  not  error  to  permit  a  witness  to 
atate  his  observations,  made  on  another 
car,  where  the  evidence  tends  to  show  that 
that  car  was  in  all  material  respects  of  the 
same  size  and  proportions  as  the  car  on 
which  the  injury  occurred.  —  G an iard  v. 
Rochester  City  &  B.  R  Co..  (Sup.)  470. 

EXECUTION. 

See,  also,  Attachment. 
Excessive  levy,  see  CostSf  3« 

Validity. 

1.  The  fact  that  some  of  the  proceedings 
in  the  action  previous  to  flnsi  judgment 
are  unnecessarily  recited  in  the  execution 
does  not  affect  Its  regularity.— Holmes  v. 
Eogen,(Sup.)501. 


IieTy^ConolnsiveneBs  of  return. 

2.  A  recital  in  a  second  execution  that  a 
levy  had  been  made  under  tbe  former,  is 
an  admission  of  tiie  fact  by  the  plaintiff. 
but  it  does  not  estop  him  from  showing 
that  in  fact  no  levy  was  made  by  the  sheriff 
to  whom  the  executions  were  originally 
delivered.— Id. 
Iiien. 

8.  An  execution  will  not  be  postponed 
to  an  attachment,  afterwards  levied,  on  the 
affidavit  of  the  officer  levying  the  execu- 
tion that  it  was  intended  merely  to  protect 
the  debtors,  wbere  the  proceedings  prior 
to  execution  indicate  a  bona  fide  intention 
to  collect  the  debt,  and  the  affidavits  of 
plaintiff  in  execution  and  of  one  of  the 
debtors  and  their  counsel  deny  collusion, 
and  show  that  the  officer  was  urged  to  pro- 
ceed, but  declined  to  do  so,  and  adjourned 
the  sale  from  time  to  time,  against  the  re- 
monstrance of  the  execution  creditor. — 
Kennedy  v.  Burr.  (Sup.)  7»8. 

Supplementary  proceedings. 

4.  Before  the  enactment  of  X^ode  Civil 
Proc.  N.  Y.  g  2485.  providing  that  a  judg- 
ment debtor  may  be  examined  in  supple- 
E&entary  proceedings  only  within  10  years 
after  return  of  an  execution  unsatisfied, 
such  right  was  barred  only  at  the  end  of 
the  20  years'  life  of  the  judgment.  Section 
8852  provides  that  no  right  previously  ac- 
crued shall  be  impaired,  unless  expressly 
so  declared,  which  is  not  the  case  as  to  sup- 
plementary proceedings;  and  that  prior 
statutes  shall  remain  in  force,  so  far  as 
necessary  to  enforce  or  protect  such  right, 
notwithstanding  the  repeal.  Held,  that  the 
latter  section  saved  theright  of  a  judgment 
creditor,  on  whose  judgment  execution  was 
returned  unsatisfied,  prior  to  the  enact- 
ment of  the  former  section,  to  have  the 
debtor  examined  at  any  time  within  the  20 
years.— Campbell  v.  Eben,  (City  Ct,  N.  Y.) 
615. 

5.  Defendant  will  not  be  compelled  to 
convey  his  propeity  to  a  receiver,  in  pro- 
ceedings supplementary  to  an  execution, 
when  tne  property  is  within  reach  of  plain- 
tiff's execution.—First  Nat.  Bank  v.  Mar- 
tin. (»u  p.)  815. 

6.  A  debtor  for  whom  a  receiver  has  been 
appointed  cannot  be  compelled,  in  supple- 
mentary proceedings,  to  deliver  possession 
of  land  to  the  receiver,  though  it  has  been 
sold  under  execution,  and  is  within  the  re- 
demption period:  Code  Civil  Proc.  N.  Y  § 
2447,  providing  for  the  delivery  of  prop- 
erty to  the  receiver,  applying  only  to  per- 
sonal property.— Id. 

iSxeoution  against  the  person. 

7.  Plaintiff,  in  an  action  on  a  note,  ob- 
tainted  an  order  of  arrest,  which  was  dis- 
solved because  the  complaint  was  insuffi- 


Digitized  by  VjOOQIC 


908 


INDEX. 


cient  to  sustain  it.  An  averment  was  there- 
upon added  to  the  complaint  that  defend- 
ant fraudulently  contracted  the  debt. 
Held,  that  the  action,  being  still  based  on 
the  note,  remained  ex  ecntraeiu;  and  under 
Code  Civil  Proc.  N.  Y.  §  1487,  which  con- 
fines the  right  to  a  boaj  execution  in  an 
action  ex  contractu  to  a  case  where  an  order 
of  arrest  was  obtained  and  executed,  and 
remains  unvacated.  a  new  order  of  arrest 
was  necessary  to  authorize  a  body  execu- 
tion.—Carrigan  V,  Washburn,  (City  Ct  N. 
Y.)  616. 

EXECUTORS  AND  ADMIN- 
ISTBATOBS. 

See,  also,  WiU». 

Right  to  petition  for  dissolution  of  corpo- 
ration, see  Corporations,  24. 

Appointment. 

1.  Administration  of  an  estate  will  be 
granted  to  a  non-resident  married  daughter, 
m  preference  to  a  dissolute,  irresponsible, 
and  dishonest  son  of  the  intestate,  though 
a  resident  of  the  state.— In  re  Selling's  Es- 
tate, (Sur.  N.  Y.  Co.)  684 

Allowance  of  demands. 

2.  Under  Code  Civil  Proc.  N.  Y.  §  2718, 
subd.  1,  providing  that  the  surrogate  must 
dismiss  a  creditor  s  application  for  a  decree 
directing  the  executor  or  administrator  to 
pay  his  claim,  upon  the  filing  of  a  "written 
answer,  duly  verified,  setting  forth  facts 
which  show  that  it  is  doubtfulwhether  the 

Setitioner'B  claim  is  valid  and  legal,  and 
enying  its  validity  or  legality, "  an  answer 
stating  that  the  judgment  presented  has 
been  paid,  is  sufficient,  and  it  is  not  neces- 
sary to  give  a  bill  of  particulars,  or  to 
plead  the  evidence. —  Ashley  v.  Lamb, 
(Sup.)  678. 

Settlement  and  accounting. 

8.  An  injunction  restraining  alleged 
creditors  from  requiring  executors  to  ac- 
count before  the  surrogate  will  not  be 
granted,  where  the  complaint  does  not 
show  any  action  of  the  surrogate  detri- 
mental to  the  executors,  nor  that  he  has 
unjustly  refused  to  hear  objections  to  the 
claims  presented.— Hotchkiss  v.  Hotchkiss, 
(Sup.)  825. 

4.  An  objection  to  the  trustees'  account, 
that  the  decree  should  provide  for  the 
quarterly  payment  to  the  objector  of  the 
interest  payable  to  her  under  the  will,  is 
more  properly  a  matter  for  disposition  up- 
on the  settlement  of  the  decree.— -In  re 
Wolfe's  Estate,  (Sur.  N.  Y.  Co.)  494. 

5.  An  application  bv  executors  to  open 
their  final  account,  and  reduce  the  compen- 
sation allowed  a  special  guardian  for  his 
services  in  the  settlement,  is  properly  re- 


fused where  they  did  not  bring  the  matter 
to  the  attention  of  the  surrogate  at  the 
time  the  accounts  were  settled.  —  In  re 
Marsh  all's  Estate.  (Sup.)  868. 

6.  The  intermediate  account  of  an  ad- 
ministratrix will  not  be  referred,  to  settle 
objections  thereto,  where  the  administra- 
trix opposes  the  reference  on  the  gronnd 
that  within  two  months  a  year  since  her 
appointment  will  have  elapsed,  after  which 
time  she  can  be  compelled  to  render  her 
her  final  account. — In  re  Siesel's  Estate, 
(Sur.  N.  Y.  Co.)  704. 

7.  Where  services  are  rendered  to  the 
administrator  individually  and  as  admin- 
istrator, and  they  cannot  be  separated 
without  difficulty,  the  report  of  the  referee 
not  being  plainly  against  the  weight  of  the 
evidence,  or  without  evidence  to  support 
it.  reducing  the  amount  claimed  as  a  credit 
therefor,  will  be  confirmed. — In  re  Brad- 
ley's Estate,  (Sur.  N.  Y.  Co.)  751. 

B.  The  administrator  who.  without  legal 
advice,  has  withdrawn  a  sum  of  money  be- 
longing to  the  estate  from  a  trust  companj^. 
for  fear  it  might  be  attached,  and  kept  it 
idle  for  about  a  year,  is  chargeable  with 
interest  thereon. — Id. 

9.  An  administrator,  who  pa^s  an  attor- 
ney for  his  services  in  an  action  against 
the  estate  more  than  such  services  are 
worth,  is  chargeable  with  the  excess. — Id. 

10.  On  final  accounting  the  administra- 
tor presented  a  claim  for  counsel  fees  paid 
to- his  law  partner  for  services  before  com- 
mencing foreclosure  suit  against  a  railroad 
in  another  state.  It  appeared  that  such 
suit  was  carried  on  by  attorneys  in  that 
state  under  an  agreement  that  they  were 
to  look  to  the  road  for  their  fees.  Held, 
that  the  claim  was  properly  disallowed. — In 
re  Stephen's  Estate,  (Sup.)  86. 

Liabilities. 

11.  On  final  accounting,  it  appeared  that 
the  administrator  had  loaned  money  on 
unimproved  land  and  on  second  mort- 
gages, and  also  to  himself  directly,  and  to 
a  firm  of  which  he  was  a  member,  causing 
loss  to  the  estate.  Several  of  the  loans 
seemed  beneficial  to  the  administrator. 
He  testified  that  decedent's  widow  was 
fiighty,  that  decedent's  daughter,  who  was 
entitled  to  the  remainder  of  the  estate,  re- 
quested him  to  put  the  money  in  her  name, 
and  assented  to  his  taking  second  mort- 
gages. The  daughter  contradicted  this 
testimony.  Held,  that  the  evidence  war- 
ranted a  finding  ajErainst  the  administrator, 
as  his  acts  were  illegal  even  if  authorized 
by  the  daughter. — Id. 

12.  Where  a  reference  was  necessitated 
bv  failure  of  an  executor's  attorney  to  ex- 
plain an  account,  as  requested  by  a  special 
guardian,  and  several  attendances  before 
the  referee  were  occasioned  by  the  neglect 
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of  the  ezecotor  or  his  altorney  to  heed  the 
notice  of  a  hearing,  and  when  a  aammons 
was  obtained  from  the  referee,  and  aerred 
on  the  ezecator  personally,  he  did  not  at- 
tend nntil  a  day  after  the  one  designated, 
the  costs  of  the  proceeding  will  be  taxed 
against  the  ezecator  personally. —In  re 
Williams'  EsUte.  (8ur.  N.  T.  Oo.)669. 

18.  Findings  of  the  referee  that  theezec- 
ntriz  had  practically  ezdusive  control  of 
the  estate,  and  that  she  ased  funds  without 
making  any  pretense  of  securing  the  estate 
until  two  years  afterwards,  and  then  only 
when  threatened  with  proceedings  in  the 
probate  court,  justify  the  conclusions  of 
law  that  the  ezecutriz  carelessly  and  waste- 
fully  managed  the  estate;  that  she  was  not 
a  fit  person  to  be  ezecutriz;  and  that  she 
should  be  personally  charged  with  tbe 
costs  of  the  proceeding  to  remoye  her. — 
In  re  Stanton's  Estate,  (Bur.  N.  Y.  Co.)  842. 

14.  Where  the  ezecutor  of  the  estate  of 
his  deceased  partner  denied  the  ezistence 
of  any  assets,  and  on  final  settlement  be 
was  found  chargeable  with  a  large  amount, 
he  is  personally  liable  for  the  costs  of  the 
proceed  in  g.~In  re  Mull's  Estate,  (Snr.  N. 
Y.  Co.)28. 

Aottons. 

15.  In  an  action  by  a  residuary  legatee 
gainst  the  ezecutor,  to  set  aside  convey- 
ances by  the  testator  to  him  as  fraudulent, 
and  for  an  accounting,  allegations  in  the 
answer,  of  one  made  a  co-defendant,  as  a 
person  interested,  that  the  will  is  void  for 
the  ezecutor's  fraud  in  procuring  it,  are 
foreign  to  the  cause  of  action,  and  not  au- 
thorized by  Code  Civil  Proc.  N.  Y.  g§  452, 
521,  empowering  the  court  to  determine 
the  rights  of  defendants  as  between  them- 
selves.—Smith  V.  Hilton,  (Sup.)  820. 

16.  Allegations  that  the  residuary  devise 
to  the  executor  is  void  on  its  face,  and  that 
the  property  included  in  it  descended,  and 
became  distributable;  that  other  actions 
are  pending  to  revoke  the  probate,  and  to 
have  the  devise  to  the  ezecutor  declared 
void;  and  allegations  raising  an  issue  as  to 
whether,  by  the  true  construction  of  the 
will,  a  part  of  the  residue  is  bequeathed  as 
alleged  in  tbe  complaint,  and  admitting 
that  plaintiff  and  another  are  interested,— 
should  not  be  stricken  out— Id. 

17.  They  are  not  authorized  by 'Code 
Civil  Proc  §§  500,  501,  allowing  a  counter- 
claim arising  out  of  the  contract  or  trans- 
action alleged  in  the  complaint,  or  connect- 
ed with  the  subject  of  the  action,  or,  in  an 
action  on  contract,  a  counter-claim  arising 
on  another  contract. — Id. 

18.  They  are  objectionable,  also,  under 
Code  Civil  Proc.  §§  2472,  2626,  2627.  2647- 
9658.  giving  the  surrogate  jurisdiction  to 
determine  the  validity  of  a  will,  and  pro- 
viding for  a  further  hearing  before  him,  as 


the  means  of  avoiding  the  effect  of  his  de- 
termination, while  unreversed. — Id. 

10.  Neither  are  they  authorized  by  Code 
Civil  Proc.  g  1866,  providing  for  an  action 
to  test  the  validity  of  a  devise.— Id. 

20.  The  allegations,  being  voluminous, 
should  be  stricken  out,  on  the  ezecutor's 
motion,  that  being  the  only  remedy  avail* 
able  to  him,  but  the  demand  for  judgment 
should  not  be  stricken  out— Id. 
Probate  praotioe. 

21.  Under  Code  Civil  Proc.  N.  Y.  §  2528, 
providing  that  a  part^  may  appear  in  the 
surrogate's  court  until  he  has  been  judi- 
cially declared  incompetent  to  protect  his 
rights,  an  administrator,  on  accounting,  is 
not  preiudiced  bv  the  surrogate's  refusal 
to  appoint  aguardian  for  decedent's  widow, 
who  was  flighty,  but  who  had  never  been 
iudicially  declared  incompetent  to  care  for 
herself,  thou>rh  bv  section  2527  the  surro- 
gate may,  in  his  discretion,  direct  citation 
to  such  a  person  to  be  served  upon  some 
one  designated  for  the  purpose.-*In  re 
Stephen's  Estate,  (Sup.)  86. 

22.  Under  Code  Civil  Proc.  N.  Y.  §  2710, 
providing  that  if  a  person  cited  to  answer 
concerning  the  whereabouts  of  personal 
property  of  a  decedent  shall  interpose  a 
written  answer,  duly  verified,  that  he  is 
the  owner  of  said  propertv,  or  is  entitled 
to  the  possession  thereof,  the  surrogate 
shall  dismiss  the  proceedings,  an  answer 
to  a  petition  by  an  ezecutriz  for  such  cita- 
tion, which  alleged  that  the  only  property 
in  respondent's  possession  was  certain  or- 
naments given  to  her  by  testator,  to  whom 
she  was  engaged  to  be  married;  that  the 
same  is  he^own  property,  in  which  the  eze- 
cutriz has  no  title  or  interest;  and  that  re- 
spondent has  no  property  of  any  kind  be- 
longing to  testator's  estate. — is  insufficient 
to  entitle  respondent  to  dismissal  of  the 

Sroceeding.— In  re  Hastings'  Estate,  (Sur. 
r.  Y.  Co.)  22. 

28.  An  order  of  the  surrogate  directing 
the  payment  of  a  sum  of  money  in  antici* 
pation  of  a  legacy,  which  does  not  require 
security  to  be  given  as  a  condition  of  pay- 
ment, as  provided  by  Code  Civil  Proc.  N. 
Y.  g  2719,  is  fatally  irregular.— In  re  Aus- 
tin's Estate,  (Sup.)  875. 

Ancillary  acUninistration. 

24.  A  motion  to  grant  ancillary  letters 
testamentary  to  one  alleging  that  he  is  ez- 
ecutor of  a  will  duly  probated  in  another 
state  will  not  be  granted  on  affidavits;  but 
a  reference  will  be  ordered  to  determine 
whether  the  testatriz  resided  in  such  other 
state  at  the  time  of  her  death,  or  the  eze- 
cution  of  the  will,  so  as  to  entitle  peti- 
tioner to  ancillary  letters,  under  CSode  Civil 
Proc.  N.  Y.  §  2605.— In  re  Cavin's  Estate, 
(Bur.  N.  Y.  Co.)  670. 

25.  Where  petitioner  also  asks  that  let- 
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ters  preyfously  issued  to  another  be  re- 
Toked,  the  reference  most  include  the 
question  as  to  whether  decedent's  next  of 
kin  were  cited  in  the  foreign  probate  pro- 
ceedings. If  decedent  'resioed  in  New 
York  at  the  time  of  her  death,  or  the  exe- 
cution of  the  will,  and  her  next  of  kin 
were  not  cited,  the  letters  of  administra- 
tion will  not  be  revoked  until  proceedings 
are  instituted  to  probate,  the  will  in  New 
York.— Id. 

EzemptloiiB. 

From  taxation,  see  Taxation,  h 

Eztraditdon* 

Authority  of  district  attorney  to  prose- 
cute, see  District  and  Proseeuting  Attor- 
neys, 2. 

FACTOBS  AND  BBOKEBS. 

Bight  to  oommissions. 

1.  Where  defendants  agree  to  pay  plaln- 
tifr  a  certain  sum  for  negotiating  a  loan  on 
real  estate  to  be  deducted  from  the  loan 
when  obtained,  plaintiff  is  entitled  to  his 
compensation  wnen  he  procures  a  person 
willing  and  ready  to  make  the  loan,  but 
refuses  because  defendants'  title  to  the 
real  estate  is  defective.— Putxel  v.  Wilson, 
(Sup.)  47.* 

2.  An  agent  to  sell  land  cannot,  without 
special  authority,  bind  his  principal  by 
the  employment  of  a  broker  to  effect  the 
sale,  and  a  promise  of  commission,  though 
the  customary  method  of  selling  land  in 
the  city  where  the  transaction  occurred,  is 
by  means  of  a  broker.— Bon  well  v.  Howes. 
(C.  P.  N.  Y.)  717. 

Aotions. 

8.  A  complaint,  in  an  action  against  a 
stock-broker  for  failure  to  execute  orders 
for  the  purchase  and  sale  of  stock,  con- 
taining no  allegation  that  plaintiff  pro- 
vided the  means  of  payment,  or  that  de- 
fendant agreed  to  advance  the  same,  or 
that  plaintiff  placed  the  stock  to  be  sold 
within  defendant's  reach,  or  that  he  agreed 
to  sell  stocks  that  plaintiff  did  not  possess 
or  furnish  for  delivery,  does  not  show  a 
cause  of  action. — Ryder  v.  Sistare,  (C.  P. 
N.Y.)715. 

4.  In  an  action  against  stock-brokers, 
where  defendants  concede  that  a  profit  re- 
sulted from  operations  for  plaintiff  down 
to  a  given  date,  but  set  up  that  after  that 
time  other  ventures  were  made  on  plain- 
tiff's account,  which  left  him  in  debt  to 
them,  and  it  is  admitted  that  they  did  not 
follow  the  usual  custom  of  sending  notices 
during  the  later  transactions,  evidence  of 
the  method  of  business  between  them  and 
plaintiff  during  the  time  of  the  undisputed 


dealings,  and  the  ordinary  eustom  of  tride 
as  to  sending  notices,  is  admissible,  ai 
bearing  on  the  question  whether  the  ister 
transactions  were  for  plaintiff.— Finnej  t. 
Gallaudet,  (C.  P.  N.  Y.)  707. 

S.  Evidence  of  conversations  between 
one  of  the  defendants  and  their  confldeo- 
tial  clerk  is  inadmissible  on  their  beh^f; 
but  evidence  of  a  conversation  between 
such  clerk  and  plaintiff  is  competent  on 
behalf  of  the  latter;  the  gist  of  defendanu' 
defense  being  that  siich  clerk  was  their 
employe,  and,  as  such,  received  confiden- 
tial orders  from  plaintiff. — Id. 

FEBBT. 

Lease— Peroentage  on  receipts. 

1.  Defendant  leased  a  ferry  to  plaintil! 
for  a  yearly  rent  equal  to  5  per  cent  of  the 
gross  ferriage  receipto.  At  that  time  the 
ferry  ran  to  a  point  on,  and  thence  along. 
the  opposite  shore,  and  made  several  stopt; 
the  whole  fare  being  10  cents.  Plaintiff  aft 
er wards  constructed  a  railway,  and  there- 
after ran  its  boat  to  one  point  only,  whence 
it  conveyed  passengers  by  rail,  charging 
10  cents  for  tne  whole  trip,  or  5  cents  each 
on  the  ferry  and  railroaa.  The  evidence 
showed  5  cents  to  be  a  fair  apportionment 
for  the  ferriage.  BM  that,  there  being 
nothing  in  the  lease  to  the  contrazy,  plain- 
tiff had  a  right  to  reduce  the  ferriage,  and 
defendant  was  only  entitled  to  a  percent- 
age of  ferriage  receipts,  calculated  on  the 
basis  of  5  cents  for  each  passenger  carried 
on  the  ferry  after  the  railroad  was  used.— 
Suten  Island  Rapid  Transit  Co.  v.  City  of 
New  York.  (Sup.)  680. 

2.  Twenty  per  cent,  of  the  gross  receipts 
of  the  ferry  and  railroad  was  estimated  as 
the  amount  of  the  ferriage  receipts,  by 
comparing  the  returns  of  the  conductors, 
which,  after  the  settlements  were  made 
with  defendant,  were  destroyed.  The  esti- 
mate, which  appears  reasonable,  having 
been  acquiesced  in  by  defendant,  who  re- 
ceived the  rent  on  that  basis  for  some  time, 
and  there  being  no  way  of  ascertaining 
definitely  the  number  of  persons  carried, 
such  settlements  will  not  be  distarbed.— Id. 

8.  Plaintiff,  having  contrsicted  to  cany 
persons  for  an  amusement  company,  charg- 
ing 10  cents  ferriage,  of  which  it  gave  the 
company  2  cents,  must  account  to  defend- 
ant tor  percentage  on  the  full  fare  of  10 
cents.— id. 

Fire  Induxaaoe. 

See  Insurance. 

FBAT7D. 

See.  also,  Deceii;  FrattduUnt  GmMyajwei: 

Evidence  of,  see  Assignment  for  Bon^  rf 

Orsditors,  6,  7;  NsgoUabU  Instntmonts,  191 
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What  oonsUtutes.  see   lAimMation  of  Ac- 
turns,  8. 

JSvldenoe. 

That  a  purchaser  of  goods  on  credit  did 
not  misapply  the  same  or  the  avails*  but 
continuea  his  busiuess  as  usual,  is  evidence 
that  he  did  not  purchase  with  intent  to  de- 
fraud the  seller,  and  an  instructioo  that  the 
jury  may  consider,  as  bearing  on  the  ques- 
tion of  fraudulent  intent,  whether  or  not 
the  purchaser  derived  any  benefit  to  him- 
self by  the  purchase,  is  improperly  refused. 
— Fenno  v.  Hannan,  (Sup.)  4y4. 

FBATTDS,  STATUTE  OF. 

Contract  for  materials  and  work. 

A  contract  to  furnish  materials  and  work 
on  a  house  is  not  within  the  statute  of 
frauds.  —  Blewitt  v.  Olin.  (City  Ot  N.  Y.) 
402.» 

FHAUDUIiBNT  CONVEY- 
ANCES. 

Actions  to  set  aside,  see  Bxeeutars  and  Ad- 
mmistratars,  15-20. 

What  oonstitutes. 

1.  A  partnership,  and  each  partner  there- 
of, was  insolvent,  and  one  transferred  his 
interest  to  the  other,  who  agreed  to  pay 
the  partnership  debts  and  the  assignor's 
individual  debts,  and  give  him  $1,000.  He 
afterwards  assigned  to  a  third  party,  pre- 
ferring his  individual  debts.  Beld,  tfiat  the 
transfer  and  assignment  were  both  fraudu- 
lent as  to  creditors.— Burhans  v.  Kelly, 
<Sup.)176.* 

2.  A  debtor  conveyed  property  to  de- 
fendant as  security  for  liaoilities  assumed 
by  him,  to  be  reconveved  when  the  liabili- 
ties should  be  paid,  for  which  two  years 
were  allowed.  iHo  actual  fraud  was  shown. 
MM,  that  the  conveyance  was  not  invalid 
as  against  the  debtor's  other  creditors.— 
Simmons  v.  Martin,  (Snp.)  674.* 

8.  An  insolvent  debtor  may  transfer 
property  to  a  creditor  to  pay  a  debt  justly 
due.  and  such  transfer  is  not  void  as  to 
other  creditors.— Citizen's  Nat.  Bank  v. 
Ridden,  (Sup.) 831* 

4.  The  grantor  and  grantee  were  brothers 
and  partners,  and.  with  two  others,  owned 
land,  an  nndlvided  fourth  being  conveyed 
to  each.  The  grantee  testified  that  they 
were  not  partners  in  the  land,  which  was 
the  understanding  of  one  of  the  co-owners, 
while  that  of  the  other  was  to  the  contrary 
The  land  was  sold,  and  the  proceeds  de- 
posited partly  in  the  firm  name  and  partly 
in  that  of  the  grantee,  and  checked  out  by 
the  grantor,  upon  the  agreement,  as  the 
grantee  testified,  to  repay  him  his  share, 


with  interest,  on  demand.  The  grantot 
used  the  money  in  a  hotel  business  in  an- 
other state,  the  title  to  which,  as  well  as 
the  register  and  insurance,  wero  in  his  own 
name.  There  was  evidence  of  admissions 
by  the  grantee  that  he  was  interested  in 
the  hotel  business,  but  he  denied  it,  and 
denied  making  the  admissions.  The  con- 
veyance was  made  in  consideration  of  the 
money  loaned.  Held,  that  the  land  was  not 
the  firm's  property,  and  that  the  grantor 
owed  the  grantee  for  his  share  of  the  pro- 
ceeds so  used. — Id. 

5.  A  father,  engaged  in  buying  notes  and 
mortgages,  and  loaning  money,  conveyed 
land  to  his  son,  receiving,  in  consideration 
therefor,  notes  which  his  son  held  against 
him  to  the  amount  of  about  the  value  of 
the  land.  The  undisputed  testimony  of 
both,  that  the  notes  were  given  for  money 
loaned  bv  the  son  to  the  father,  was  cor- 
roborated by  a  letter  from  the  son  to  the 
father,  stating  that  he  sent  certain  sums  of 
money,  which  his  father  would  have  to 
guaranty  to  him.  This  money  did  not  ap- 
pear to  have  been  loaned  in  the  name  of 
the  son,  and  some  of  it  appeared  to  have 
been  invested  in  land  in  the  father's  name. 
Held  that,  though  there  were  discrepancies 
between  the  father  and  son  as  to  dates,  a 
finding  that  there  was  no  consideration  for 
the  conveyance  was  error.— Merchants' 
Bank  v.  Thalheimer,  (Sup.)  828.* 

6.  A  mortgage  executed  by  one  insolvent 
and  pressea  by  creditors,  to  secure  an  al- 
legea  indebtedness,  the  greater  part  of 
which  was  for  mining  stocks,  which  the 
mortgagor  seemed  to  know  were  worthless, 
never  inquiring  as  to  their  value,  thoufirh 
not  being  acquainted  with  stocks,  and  not 
even  knowing  in  What  companies  the  stocks 
were,  is  fraudulent  as  to  creditors.— John- 
son V.  Philips.  (Sup.)  483.* 

7.  Transfers  and  mortgages  given  partly 
for  valid  debts,  but  including  tictitious  lia- 
bilities, are  invalid  in  toto,— Id,  • 

8.  Certain  transfers  of  property  by  a  hus- 
band to  his  wife  were  alleged  to  have  been 
made  in  payment  for  money  loaned.  It 
did  not  appear  how  she  procured  the  sums 
loaned,  and  her  statement  differed  widely 
from  his  as  to  amounts  and  dates.  He 
transferred  his  business  to  her,  made  dam- 
aging admissions  as  to  his  motives,  tried  to 
induce  a  third  party  to  set  up  false  claims 
to  his  property,  was  all  the  time  embar- 
rassed, and  soon  afterwards  failed.  IIM, 
that  the  transfers  were  made  with  intent 
to  hinder,  delay,  and  defraud  creditors. — 
Id.* 

9.  Evidence  that  the  son  was  liable  for 
the  father  on  a  note  to  his  mother,  and 
that  at  the  time  of  the  conveyance  the  son 
had,  at  the  father's  request,  delivered  cer- 
tain promissory  notes  to  his  mother,  and 
that  some  of  them  had  been  paid,  should 
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be  admitted^  as  bearin/?  on  the  ton's  good 
faith.'—Merchants'  Bank  ▼.  Thalheimer, 
(Bud.)  828.* 

lA.  The  Tolantary  assignment  by  a  father 
to  his  son.  of  a  cause  of  action,  which  the 
son  does  not  accept  does  not  chaive  the 
latter  with  any  inference  of  fraad.--id. 

Aotions  to  set  aside. 

11.  A  creditor  having  a  judgment  against 
the  administratrix,  upon  which  no  execo- 
tion  has  issaed,  cannot  maintain  an  action 
to  set  aside  as  fraudulent  a  mortgage  exe- 
cuted b^  the  intestate  conveying  land  in  a 
county  in  which  his  judgment  was  not  ren- 
dered or  docketed,  though  the  administra- 
trix refuses  to  bring  such  action.— National 
Bank  v.  Levy,  (Sup.)  162. 

13.  In  an  action  against  an  assignee  to 
set  the  assignment  aside  as  in  fraud  of  cred- 
itors, the  examination  of  the  assignors, 
taken  in  supplementary  proceedings  six 
months  after  the  assignment,  is  inadmissi- 
ble in  evidence.— Burhans  v.  Kelly«  (Sup.) 
175. 

GAMINa 

Gkuning  contracts. 

A  contract  for  the  sale  of  84  bushels  of 
Bohemian  oats,  at  $15  per  bushel,  secured 
by  the  buyer's  note,  payable  in  18  months, 
the  seller  undertaking,  by  a  bond,  to  sell 
for  the  purchaser,  within  a  year.  68  bushels 
of  like  oats  at  $15  per  bushel,  on  88^  per 
cent,  commission,  is  not  a  naming  con- 
tract, within  the  meaning  of  8  Rev.  St.  K. 
T.  (7th  Ed.)  1962.  rendering  all  wagering 
contracts  void. — ^Matson  v.  Blossom,  (Sup.) 
551.  ^ 

GIFTS. 

Between  husband  and  wife,  see  Suiband 
and  Wife,  5. 

Inter  vivos. 

1.  A  deposit  of  money  in  a  bank  ''for 
Henrietta  Barker"  is  either  a  deposit  of 
money  belonging  to  her,  or  a  completed 
gift  to  her.  and  the  depositor  on  drawing 
out  the  money  holds  it  as  her  trustee. — 
Barker  v.  Harbeck.  (Sup.)  425.* 

2.  The  only  member  of  depositor's  fana** 
ily,  who  was  named  Barker,  was  her  sister 
Harriet,  and  there  was  no  other  named 
Harriet,  Henrietta,  or  Harrietta.  It  was 
shown  that  the  depositor  had  declared  that 
Mrs.  Barker's  name  was  Harrietta.  Beld  to 
Justify  a  flndinff  that  the  deposit  was  in- 
tended for  Mrs.  Barker.— Id. 

8.  The  declarations  of  decedent  that  his 
son  and  wife  were  coming  to  live  with  hitn. 
that  he  should  pay  them  well  for  it,  and 
that  he  was  much  attached  to  his  son's 
wife  and  child,  are  admissible  to  show  that 
the  money  in  controversy  was  a  gift  from 


deceased  to  bis  son.— Hurlburt  v.  Hnrlbnrt* 
(Sup.)817. 

4  Testimonv  of  the  donee's  wife  that  she 
cared  for  the  donor's  wife  during  her  last 
illness,  that  she  did  the  work,  and  was  up 
night  and  day  a  good  deal  of  the  time,  and 
received  no  pay,  is  admissible  to  prove  the 
gift.-Id. 

Donatio  causa  mortis. 

5.  Evidence  that  at  the  time  of  making 
an  alleged  gift  causa  mortis  the  donor  was 
old  anof  inBrm,  and  said  that  she  feared  she 
would  not  live  through  the  next  winter, 
and  that  the  doctor  had  told  her  that  she 
might  die  at  any  minute,  it  not  being  shown 
that  she  then  bad  any  disease  except  rheu- 
matism, is  insufficient  to  warrant  an  infer- 
ence that  the  gift  was  made  under  appre- 
hension of  immediate  death,  or  that  aeatb 
was  caused  by  any  disease  which  she  then 
had,  where  it  appears  that  her  bealth  after- 
wards became  much  better;  that  she  died 
14  months  thereafter,  of  a  sudden  illness, 
which  she  was  not  shown  to  have  had  any 
reason  to  expect;  and  that  shortly  aftei^the 
alleged  gift  she  disposed  of  her  property 
by  will.— Van  Fleet  v.  McCarn.  (Sup.)  675. 

6.  The  delivery  by  the  depositor  of  a 
deposit  slip  issued  to  her  bv  the  bank, 
and  which  simply  indicates  the  time  and 
amount  of  the  cteposit.  and  is  not  signed, 
is  not  a  sufficient  delivery  of  the  money 
represented  thereby  to  constitute  a  valid 
gift  causa  mortis,  the  depositor  retaining 
control  of  such  money  during  her  life, 
without  reference  to  such  deposit  slip. — 
Id.* 

GOOD-WnJL. 

Bight  to  firm  nama 

Philip  Caswell,  R.  Hazard,  and  John  G^- 
well  were  partners  in  the  drug  business, 
under  the  firm  name  of  Caswell.  Hazard  A 
Co.  In  1878.  Philip  Caswell  sold  to  R.  Haz- 
ard his  entire  interest  in  the  firm,  inclading 
good- will.  J.  Hazard  was  taken  in.  and 
the  firm  continued  under  the  old  name  un- 
til 1876,  when  it  was  dissolved  by  the  with- 
drawal of  John  Caswell.  The  Hazards  con- 
tinued business  under  the  old  name.  In 
an  action  by  John  Caswell  to  restrain  their 
use  of  the  word  **  Caswell, "  it  appeared  that 
plaintiff  had  joined,  in  1872,  in  filing  a  oer- 
tificate  to  protect  Philip  Caswell  from  lia- 
bility, under  which  the  firm  continued  to 
use  the  old  name;  also  that  when  he  with- 
drew, in  1876,  he  sold  defendants  a  large 
quantity  of  bottle  moulds  and  labels  bear- 
ing the  firm  name,  and  whose  value  con- 
sisted chiefiy  in  that  fact;  also  that  for  10 
years  before  bringing  suit  he  knew  that 
defendants  were  advertising  under  and 
using  that  name.  Heid,  that  the  pnrchsse 
from  Philip  Caswell  gave  defendants  the 
right*  as  against  him,  to  use  the  word'Ott- 
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*wel1,"  and  that  plaintiff  had  consented  to 
Its  lise  as  against  him.— Caswell  v.  Hazard, 
(Sup.)  788. 

GtUARDlAH  AND  WABB. 

Accounting. 

1.  A  guardian  is  chargeable  with  rents 
of  premises  in  which  his  ward  has  an  inter- 
est, and  which  are  occupied  bv  himself. — 
In  re  Eopp's  Estate,  (Sur.  N.  Y.  Co.)  495. 

2.  A  guardian  is  not  entitled  to  credit  for 
taxes  and  water-rents  paid  on  the  ward's 
property  after  the  waro  comes  of  age,  and 
without  his  knowledge  or  consent. — Id. 

8.  A  guardian  guilty  of  maladministra- 
tion loses  his  commissions,  and  is  charge- 
able with  the  costs  of  reference,  and  can- 
not be  excused  on  the  ground  of  ignorance. 
— Id. 

Habeas  OorpuA 

Release  of  child,  see  Parent  and  Child,  8. 

HIOHWATS* 

Dedication  and  prescription. 

1.  During  10  years  of  the  time  in  which 
it  was  contended  that  a  60- foot  strip  of  land 
had  been  used  as  a  public  highway  a  por- 
tion of  it  running  throughout  its  length  bad 
been  occupied  under  license  from  the  own- 
er by  a  steam  railway,  whose  road-bed  was 
unsuitable  for  ordinary  travel,  and  that 
portion  of  it  was  not  used  as  a  public  high- 
way. He/d,  that  the  use  by  the  public  dur- 
ing that  time  of  the  rest  of  the  strip  did 
not  constitute  the  strip  a  public  highway 
bv  user.—Spelr  v.  Town  of  New  Utrecht, 
(Sup.)  426. 

2.  No  map  showing  this  strip  as  a  public 
highway  had  ever  been  tiled,  nor  had  any 
lots  been  sold  as  bounded  by  it;  the  public 
authorities  had  never  worlced  it  or  Icept  it 
iy  repair,  nor  exercised  any  jurisdiction 
over  it.  HM,  that  the  fact  that  the  owner 
had  agreed  with  the  owner  of  the  land  bor- 
dering on  it  not  to  close  it  without  his  con- 
sent, is  not  evidence  of  dedication,  nor  does 
It  raise  any  presumption  that  nominal  dam- 
ages only  could  be  awarded  on  taking  the 
land  for  public  u^e.— Id.* 

8..  The  commissioners  for  opening  the 
highway  for  which  the  land  in  question 
was  assessed,  in  all  their  proceedings 
assumed  this  strip  to  be  a  public  road,  and 
omitted  it  from  tneir  consideration  as  one 
of  the  parcels  to  be  acquired  by  them. 
J£eld,ihht  these  proceedings  were  not  an 
adjudication  upon  the  question  whether  or 
not  it  was  a  public  highway.— Id. 
Bstabliahment  by  statutory  proceed- 
ings. 

4.  Under  Laws  N.  Y.  1847,  c.  455.  and 
mmendments,  prescribing  the  manner  of 
V.2N.Y.8. — 68 


assessing  damages  in  highway  proceed- 
ings, viz.,  that  a  jury  be  drawn,  the  parties 
be  heard,  witnesses  examined,  etc..  all  the 
proceedings  are  void,  unless  due  notice  be 
given  to  the  parties,  though  such  notice  is 
not  expressly  required  by  the  act.— People 
V.  Gray,  (Sup.)  251. 

HOBSE  AND  STREET  RAIL. 
ROADS. 

Injuries  to  passengers,  see  Carriers,  6-18. 

Liability  for  negligence. 

Plaintiff,' a  child  about  18  months  old, 
in  company  with  his  mother,  who  had  hold 
of  his  band,  started  across  a  street.  A 
street  car  was  approaching  on  an  up-grade, 
for  a  time  at  a  moderate  pace,  and  then  at 
an  increased  speed,  the  ariver  urging  his 
horses.  As  it  approached  the  part  of  the 
street  where  plaintiff  and  his  mother  were, 
she  held  up  her  hand  to  signal  the  driver 
to  stop,  but  did  nothing  to  indicate  that  her 
purpose  was  other  than  to  talce  passage  on 
the  car.  She  was  about  two  feet  from  the 
track  as  the  horses  passed,  but,  becoming 
suddenlv  frightened  and  confused,  she  lost 
her  hold  on  the  child,  and  he.  in  some  un- 
explained manner,  got  on  the  track,  and 
was  injured.  Held,  that  the  company  was 
not  liable.— Wolf  v.  Houston,  W.  B.  &  P. 
F.  R.  Co.,  (Sup.)  787. 

HOSFITAIi. 

Right  to  reimburBement  for  oare  of 
patient. 

Defendant's  decedent  was  admitted  to 
a  hospital  on  an  order  of  the  overseer  of 
the  poor;  the  rules  of  the  hospital  requir- 
ing an  application  for  that  purpose  to  be 
signed  by  the  patient  or  his  physician.  Nx> 
written  application  was  produced  at  the 
trial,  and  the  overseer  was  dead  at  that 
time.  Held,  that  it  will  be  presumed  that 
the  public  officer  did  his  duty,  and  that  the 
deceased  made  the  necessary  application, 
and  the  plaintiff  city  can  recover  money 

Eaid  for  the  treatment  of  deceased  from 
er  estate,  as  paid  for  her  use  and  at  her 
request.  Landon.  J.,  dissenting.— City  of 
Albany  v.  McNamara,  (Sup.)  127. 

HUSBAND  AND  WIFE. 

See,  also,  Divorce;  Dower;  Marriage, 
Conveyances  between,  see  Fraudulent  dm- 

teyaneee,  8. 
Suits  between, <see  Coete,  3. 
Wife's  liability  for  family  expenses,  see 

Aseignment  for  Benefit  of  Creditors,  1. 

Wife's  separate  estate. 

1.  Where  plaintiff's  husband  bought  a 
carriage,  paying  partly  in  cash  and  partly 
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in  his  own  notes,  she  is  incompetent  to 
testify  that  her  husband,  now  aead,  was 
her  agent  in  the  purchase,  and  her  state- 
ment, "  It  is  mine,  and  I  paid  for  it,  **  is  a 
conclusion  only,  and  not  evidence  of  own- 
ership.—Richmond  V.  Brewster,  (City  Ct. 
N.  Y)400. 

2.  A  husband  can  recover,  in  an  equitable 
action,  money  advanced  for  the  benefit  of 
his  wife's  separate  estate,  and  have  such 
advances  declared  alien  thereon. — Alward 
▼.  Alward,  (Sup.)  42,* 

3.  A  married  woman,  ordering  dresses 
for  herself  and  children,  was  asked  whose 
name  should  be  put  at  the  head  of  the  list, 
and  gave  her  own.  The  person  employed 
knew  she  was  a  married  woman,  living 
with  her  husband,  and  not  engaged  in  sep- 
arate business.  The  husband  was  in  busi- 
ness, and  had  good  credit,  and  had  paid 
all  the  bills  previously  contracted  by  his 
wife.  Held,  tnat  there  was  not  sufficient 
evidence  that  the  debt  was  contracted  on 
the  special  promise  of  the  wife  to  bind 
her.— Kegney  v.  Ovens,  (Sup.)  819. 

Wife*8  power  to  contract. 

4.  A  Judgment,  confessed  by  a  married 
woman  to  secure  a  debt  of  her  husband, 
will  be  set  aside  on  her  motion.  Such 
Judgment  is  not  a  contract  within  the 
meaning  of  Laws  N.  Y  1884.  c.  381.  §  1, 
empowering  a  married  woman  to  contract 
as  if  sole,  nor  does  that  act  repeal  by  im- 
plication Code  Civil  Proc.  N.  Y  S 1273,  au- 
thorizing her  to  confess  Judgment  for  a 
debt  contracted  for  the  benefit  of  her  sep- 
arate estate,  or  in  the  course  of  business 
carried  on  by  her  on  her  separate  account. 
—White  V.  Wood,  (Sup.)  673. 

Gifts  between. 

5.  In  an  action  to  subject  moneys  depos- 
ited with  a  trust  company  in  the  liame  of  a 
Judgment  debtor,  **in  trust.**  to  the  pay- 
ment of  judgments,  it  appeared  that  for 
many  years  the  debtor's  wife  had  given 
him  various  sums  without  instructions  as 
to  their  disposition,  or  fixing  any  time  for 
repayment,  and  without  asking  or  receiv- 
ing any  acknowledgment  or  account. 
The  deposit  consisted  of  those  moneys, 
together  with  moneys  received  by  the  debt- 
or from  his  business,  and  was  drawn  upon 
for  his  own  purposes:  and  there  was  no 
evidence  that  the  company  knew  of  any 
claim  to  it,  except  by  the  debtor.  A  part 
of  the  money  deposited  was  assigned  and 
paid  to  the  wife,  but  was  returned  and  de- 
posited in  bank  to  the  debtor's  credit  ''in 
trust  **  Held,  that  the  fund  belonged  to  the 
debtor,  and  was  subject  to  his  debts. — 
Green  v.  Qriswold,  (Super.  Ct  N.  Y.)  624. 

Actions. 

6.  Plaintiff  was  a  married  woman,  work- 
ing for  ws^es,  and  collecting  them  for  her- 


self, having  no  property  but  what  sht 
earned.  There  being  no  other  evidence 
regarding  her  right  to  her  earnings,  an  in- 
struction that  if  she  had  been  allowed  to 
make  bargains  in  her  own  behalf  for  her 
labor,  and  accustomed  to  receive  and  ap- 
propriate the  pay  therefor,  with  the  ap- 
proval of  her  husband,  she  could  recorer 
lor  loss  of  wages,  was  erroneous,  as  not 
J ustifled  by  the  evidence.  Landok,  J. .  dis 
senting.  —  Dawson  v  City  of  Troy,  (Sap.) 
137. 

7.  In  an  action  against  a  married  woman 
for  damages  caused  by  the  bite  of  a  dog 
which  was  kept  on  defendant's  premises. 
her  husband  is  a  necessarv  party,  thoui^li 
he  has  been  adjudged  a  lunatic,  and  de- 
fendant appointed  as  his  committee.  —Ge- 
nenz  v.  De  Forest  (Sup.)  152. 

8.  Neither  Code  Civil  Proc  N.  Y.  §«0. 
allowing  a  married  woman,  in  an  action  or 
special  proceeding,  to  appear,  prosecute,  or 
defend  alone,  or  joined  with  other  parties, 
as  if  she  were  single,  nor  any  other  statute, 
authorizes  husband  and  wife  to  sue  each 
other  at  law. — Alward  v.  Alward,  (Sap.)  43. 

INDIANS. 

Conveyance  of  lands  by  the  Seneoas. 

1.  A  treaty  and  conveyance  of  lands  in 
New  York,  made  by  and  with  the  Seneca 
tribe  of  Indians  in  the  presence  of  acorn 
missioner  of  the  United  States,  as  required 
by  act  Cong.  March  30.  1802.  and  in  accord- 
ance with  the  provisions  of  a  treaty  entered 
into  before  the  adoption  of  the  federal  con- 
stitution, between  New  York  and  Massa- 
chusetts, the  original  claimants  of  the  tract, 
and  conveying  to  those  having  the  right  of 
pre-emption  secured  by  that  treaty,  which 
treaty  had  been  ratified  by  the  United  States 
after  the  adoption  of  tne  constitution,  is 
valid  and  effectual  to  pass  the  title,  even 
though  not  formally  ratified  by  the  senate 
of  the  United  States,  as  would  be  required 
by  the  provision  of  the  act  of  March  3D, 
1802.  that  no  purchase  of  any  title  or  claim 
to  lands  from  Indians  shall  oe  valid  unless 
made  by  treaty  pursuant  to  the  constitn- 
tion.  where  such  conveyance  has  been  fol- 
lowed by  an  entire  surrender  and  abandon- 
ment of  the  land  by  the  Indians  for  aboat 
60  years,  and  by  an  act  of  congress  provid 
ing  for  the  protection  of  the  fund  acmed 
from  the  sale,  and  by  treaties  between  the 
United  States  and  the  Indians,  in  which 
the  boundaries  of  the  reservation  ss  de- 
scribed do  not  include  the  tract  in  t^nes- 
tion.— Seneca  Nation  of  Indians  v.  Chnsty. 
(Sup.)  546. 

2.  The  treaty  reciting  payment,  and  ao 
question  having  been  raised  by  the  Indians 
or  by  the  government  as  to  roll  payment 
being  Quide,  in  the  abaence  of  dear  proof 
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it  GAnnot  be  obleeted,  after  so  many  veurs, 
that  the  full  price  has  not  been  paid.— Id, 

Liability  for  costs. 

8.  Laws  N.  Y.  1845,  c.  150.  §  S,  pt^vlding 
that  no  execution  shall  issue  for  costs  re- 
covered against  the  Seneca  Nation,  in  an 
action  instituted  or  defended  by  the  attor- 
ney appointed  for  the  tribe,  but  that  they 
shall  be  paid  by  the  treasurer  of  the  nation, 
does  not  refer  to  actions  by  an  indiyidual 
Indian  in  his  own  right  Haight,  J.,  dis- 
senting.—Crouse  V.  Sew  York,  P.  &  O.  R. 
Co.,(Bup.)453. 

INDICTMENT  AND  INFOR- 
MATION. 

Description  of  offense,  see  BUtckmail;  Orim- 

inal  Late,  1 ;  Perjury. 
Joinder  of  ofTenses,  see  IntoxictUing  Liq- 


Pindiag. 

A  grand  Jury  should  not  find  an  indict- 
ment when  there  is  wanting  an  essential 
linlL  in  the  proof  of  the  charge;  and  there- 
fore an  inaictment  which  alleges  a  prior 
conviction  will  be  set  aside  if  there  was  no 
testimony  before  the  grand  Jury  identify- 
ing the  accused  as  the  prior  convict. ^Peo- 
ple ▼.  Price,  (Albany  Sess.)  414.» 

INFANCY. 

See.  also.  Guardian  and  Ward;  Patent  and 

Child. 
Motion  by  infanta,  see  PwrtiHon, 

Service  of  order  for  suardian  ad 
litem.  * 

1.  Service  on  the  father  of  a  copy  of  an 
order  designating  a  guardian  ad  litem  of  an 
infant  defendant  temporarily  absent  from 
the  state,  pursuant  to  Code  Civil  Proc.  N. 
Y.  §  478.  must  be  made  within  the  state.— 
Uhl  V.  Loughran.  (Sup.)  190. 

2.  Such  service  cannot  be  made  by  pub- 
lication in  the  manner  prescribed  for  serv- 
ice of  a  summons. — Id. 

Inftingement. 

Of  trade-marks,  see  Trade-Marke,  5-10. 

INJUNCTION. 

To  restrain  action  for  an  accounting,  see 
Eaetyutors  and  Administrators,  8. 

—  business  of  corporation,  see  Corpora- 
tions,  1.  2. 

• infringement    of    trade-marks,    see 

Trade-Marks,  9,  la 

nuisance,  see  Nuisanee,  1-7, 


To  restrain  action  for  obstruction  of  ease- 
ment, see  Easements,  8,  4. 

use  of  corporate  name,  see  InsuraTice, 

14. 

When  granted,  see  OJflce  and  Officer,  6, 7. 

Good  flEdth  of  applicant. 

1.  When  it  appears  that  injunction  pro- 
ceedings by  a  tax-payer  to  restrain  the  al- 
lowance of  a  municipal  contract  were  be- 
gun by  one  person  and  continued  by  an- 
other, whose  name  was  inserted  in  the 
complaint  after  it  had  been  completed,  and 
who  did  not  verify  it  until  several  days 
after  the  summons  was  issued,  and  that 
affidavits  in  support  of  the  injunction  were 
made  by  the  vice-president  of  a  corpora^ 
tion  interested  in  the  letting  of  the  con- 
tract, the  court  will,  in  its  discretion,  dis- 
solve a  preliminary  injunction  as  not  asked 
for  in  good  faith,  though  the  contract  was 
not  awarded  in  accordance  with  law. — 
Kimball  v.  Hewitt.  {C.  P.  N.  Y.)  697. 

BightB  enforced  and  wrongs  pre« 
vented. 

2.  Plaintiff,  a  member  of  a  musical  union, 
whose  void  by-laws  prohibited  anv  mem- 
ber from  employing  a  non -member,  or 
playing  in  an  orchestra  with  a  person  not 
a  member,  engaged  a  person  not  eligible 
to  membership  to  play  in  an  orchestra 
which  he  was  conducting.  The  union  sued 
plaintiff  to  enforce  its  by-laws.  These  pro- 
ceedings threatened  to  disperse  the  orcnes- 
tra  which  had  been  gotten  together  by  the 
skill  and  industry  of  plaintiff;  two  of  its 
members  actually  leaving.  Held  that,  as 
irreparable  injury  was  threatened,  an  in- 
junction would  be  granted  to  restrain  fur- 
ther proceedings.  Dantbls,  J.,  dissenting. 
—  Thomas  v.  Musical  Mutual  Protective 
Union.  <8up.)  195. 

8.  Defendant'sbozesof  medicine,  as  pre- 
pared for  market,  bore  a  close  and  inten- 
tional resemblance  to  plaintiff's,  boxes  ex- 
ternally, and  in  the  arrangement  and  num- 
ber of  "the  bottles  of  ointment,  medicator, 
pamphlet,  and' labels,  calculated  to  mislead 
the  public.  Held,  that  plaintiff  was  enti- 
tled to  an  injunction  restraining  defendant 
from  infringing  on  his  original  and  pecul- 
iar method  of  preparing,  wrapping,  box- 
ing, and  packing  his  medicines. — Humph- 
reys Homeopathic  Med.  Co.  v.  Bell,  (C.  P. 
N.Y.jSO. 

4.  One  who  has  acted  simply  as  business 
manager  of  a  medicine  company,  another 
having  charge  of  the  medical  department, 
may  be  enjotned  from  advertising  himself 
as    late  manager"  of  such  company.— Id. 

5.  An  injunction  will  lie  t6  restrain  the 
termination  of  a  contract  for  the  employ- 
ment of  plaintiff,  under  which  he  is  to  re- 
ceive a  commission  on  all  sales  made  by 
him,  and  for  the  lease  of  his  machinery,  at  a 
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•peclfled  rental,  as  damages  for  the  breacli 
could  not  be  estimated  at  law.— Bronk  v. 
Riley.  (Bud.)  266. 

6.  The  defendants  constitute  the  Albany 
penitentiary  commission.  The  law  creat- 
ine the  commission  does  not  make  it  a  body 
corporate,  nor  in  terms  give  any  authority 
to  sue  it.  Plaintiff  could  not  compel  the 
board  of  county  supervisors  to  auait  and 
allow  his  claim,  as  he  could  not  present  an 
itemized  and  verified  claim,  nor  would  an 
action  lie  against  the  supervisors  for  the 
breach  of  this  contract.  EM,  that  plain- 
tiff was  therefore  entitled  to  an  injunction. 
-Id. 

Order— Beoital  of  grounds. 

7.  An  order  granting  an  injnnction,  and 
stating,  in  the  language  of  Code  Civil  Proc. 
N.  T.  %  608.  that  it  appears  from  the  com- 
plaint that  the  plaintiffs  demand  and  are 
entitled  to  a  judgment  restraining  the  com- 
mission or  continuance  of  an  act.  the  com- 
mission or  continuance  of  which,  during 
the  pendency  of  the  action,  would  produce 
injury  to  the  plaintiffs,  does  not  recite  the 
grounds  for  the  order,  as  required  by  sec- 
tion 610.— Hotchkiss  v.  Hotchkiss.  (Sup.) 
886. 

Violation  and  punishment. 

8.  It  is  a  violation  of  an  injunction  to 
use  a  prohibited  trade-mark  and  name  for 
goods,  though  they  are  made.  sold,  and 
shipped  at  defendant's  place  of  business  in 
anotner  state,  of  which  both  plaintiff  and 
defendant  are  resident  corporations,  and 
to  which  defendant,  who  had  been  doing 
business  in  the  state  wherein  the  injunc- 
tion is  pending,  has  removed  since  it  was 

S anted.— Prince  Manuf'g  Co.  v.  Prince's 
etallic  Paint  Co..  (Sup.)  682. 

9.  It  is  not  a  violation  of  an  injunction, 
for  the  defendant,  a  voluntary  association 
or  club,  to  emplov  counsel  to  advise  and  de- 
fend it  in  the  injunction  proceedings. — 
Beneville  v.  Whalen,  (C.  P.  N.  Y.)  30. 

Insolvency. 

See,  also,  AiBignment  far  Benefit  of  OredU- 

ore;  Fraudulent  Conveyaneee, 
Evidence  of,  see  Arreet,  2;  Aeeignment  for 

Benefit  of  Creditore,  7. 

Instructions, 
Bee  Trial,  7-10. 

nrSURANOB. 

Application. 

1.  An  application  for  membership  re- 
quired the  applicant  to  state,  so  far  as  he 
knew,  certain  facts  concerning  the  age, 
health,  etc..  of  certain  relatives,  and  to  an- 
swer questions  concerning  his  own  health. 


etc.  ffeld,  that  the  qnaliffcatlon,  "to  far  u 
he  knew, "  applied  only  to  the  question  le- 
quiring  the  applicant  to  speak  concenuBg 
the  health,  etc.,  of  others,  and  not  to  the 
questions  concerning  himself;  and  tn  in- 
struction referring  to  the  latter  questioni 
that "  if  he  [the  applicant]  does  answer,  tc- 
cording  to  the  iudgment  of  the  jury,  fsirlr 
and  honestly,  tnen  he  has  performed  hit 
warranty, "  Is  erroneous.— Mayer  v.  Equi- 
table Reserve  Fund  Life  Ass'n,  (Sap.)f9.* 

2.  Declarations  of  the  insured,  prior  to 
taking  out  the  policy,  are  not  admissible  to 
show  a  false  representation  in  his  applica- 
tion with  reference  to  his  physical  condi- 
tion, unless  attended  by  some  acta  on  liis 
part  or  other  circumstances  showing  such 
condition.— Terwilliger  v.  Supreme  Coun- 
cil Royal  Arcanum,  (Sup.)  144. 

3.  The  report  of  an  examination  of  the 
insured  by  the  board  of  police  surgeons, 
made  several  years  before  the  policy  issued, 
and  not  shown  to  have  been  known  to  the 
insured,  was  properly  excluded  as  second- 
ary evidence. — id. 

Proof  and  payment  of  loss. 

4.  In  an  action  on  one  of  several  policies 
on  a  stock  of  goods,  the  Jury  found  for 
plaintiff  half  oi  the  amount  of  defendant's 
policy.*  to  reach  which  conclusion  tbey 
must  have  found  the  whole  loss  to  be 
$5,000.  The  plaintiff  in  his  proofs  of  loss 
stated  that  the  value  of  the  property  was 
$23,842.47,  and  the  loss  the  same.  The 
proofs  were  based  on  an  inventory  made 
about  a  year  before,  and  after  dednctinr 
certain  goods  delivered  to  creditors,  and 
adding  expenditures  for  purchases  and 
manufacture,  and  deducting  sales,  a  net 
loss  was  left  of  $19,833.72.  besides  the  val 
ue  of  property  saved,  stated  to  btf  $3,509.75. 
but  which  the  appraisers,  appointed  ac- 
cording to  the  policy,  found  to  be  $1,968.78. 
Held  that,  in  the  absence  of  any  evidence 
of  mistake  or  misapprehenaion,  the  orer- 
statement  of  loss  was  so  great  as  to  war- 
rant the  inference  that  the  proofs  were 
made  with  the  intent  to  defraud  the  com- 
pany, and  that  the  policy  was  forfeited, 
under  the  clause  in  the  policy  providiog 
for  forfeiture  for  misrepresentation  in  the 

Sroof  of  loss. — Sternfeld  v.  Park  Fire  Ins. 
b..  (Sup.)  766. 

6.  In  an  action  on  a  policy  on  a  stock  of 
goods  the  Jury  returned  a  verdict  for  the 
full  amount  of  the  policy.  One  of  the 
items  forming  the  basis  of  the  calculation 
of  the  value  of  the  goods,  as  stated  in  the 
proofs  of  loss  was  the  amount  of  goods 
returned  by  the  insured  to  a  certain  per- 
son. Ko  evidence  was  given  on  the  trial 
except  a  general  statement.  After  the  trial 
the  invoice  of  the  goods  was  discovered, 
in  which  the  prices  were  stated  to  be  about 
one-half  l^s  than  in  the  proofs  of  lost. 
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The  same  invpice  was  offered  in  evidence 
in  an  action  oh  another  policy  on  the  same 
^oods,  and  the  jury  found  the  value  of  the 
£:ood8  lost  to  he  less  than  three-fifths  of 
the  amount  stated  in  the  proofs.  Bisld, 
that  a  new  trial  should  have  been  granted 
for  newly-discovered  evidence. — Sternfeld 
V.  Western  Ins.  Co.,  (Sup.)  768;  Id.  769. 

6.  In  apportioning  the  liabilities  of  sep- 
arate companies  on  property  which  was 
insured  by  itself  in  one  company,  and  also 
was  insured  together  with  other  property, 
also  damaged,  for  an  entire  sum  in  another 
company,  the  contract  being  that  the  in- 
surers should  not  be  liable  for  a  greater 
proportion  of  loss  on  any  property  than 
the  sum  insured  in  each  policy  bears  to  the 
whole  sum  insured,  the  proper  rule  is  as 
follows:  the  Joint  insurance  should  be  dis- 
tributed among  the  parcels  damaged  in 
the  proportion  that  such  sum  bears  to  the 
whole  damage  sustained  in  each  parcel. 
Their  loss  on  the  parcel  doubly  insured 
should  be  borne  in  the  proportion  which 
the  portion  of  the  joint  insurance  thus  ap- 
plicable thereto,  and  the  specific  insurance, 
tis  a  whole,  bear  respectively  to  the  loss 
separately  incurred  on  such  parcel.— May- 
er V.  American  Ins.-  Co.,  (City  Ct.  N.  Y.) 
227. 

Agents. 

7.  Plaintiff  a^eed  to  solicit  insurance  on 
-commission,  with  additional  commissions 
on  renewals.  Defendant  reserved  the  right 
to  discharge  plaintiff  for  any  malpractice. 
in  which  case  he  should  forfeit  such  addi- 
tional commissions.  Plaintiff,  having  been 
discharged  for  failure  to  forward  premi- 
ums, testified,  in  an  action  for  such  addi- 
tional commissions,  that  he  had  taken  notes 
for  the  premiums  under  directions  of  de- 
fendant's vice-president,  which  the  latter 
denied  having  given,  ffeld  that,  on  such 
confiicting  evidence,  a  verdict  for  plaintiff 
"wouid  not  be  disturbed. — Sterling  v.  Metro- 
politan Life  Ins.  Co.,  (Sup.)  84. 

8.  A  broker  in  the  employ  of  a  firm  of 
Insurance  agents,  whose  sole  duty  is  to  so- 
licit insurance  for  them  on  commission, 
liaving  a  desk  in  their  office,  and  soliciting 
for  no  one  but  them,  is  not  such  an  agent 
of  the  firm  that  notice  to  him  of  additional 
insurance  obtained  by  a  policy-holder, 
whose  insurance  was  issued  by  them  on 
solicitation  of  the  broker,  is  notice  to  the 
firm.  Landon,,  J.,  dissenting.— Arfl  v. 
Btor  Fire  Ins.  Co.  (Sup.)  188. 

Mutual  benefit  insurance. 

9.  The  by  laws  of  a  mutual  benefit  life 
Insurance  association  provided  that  no 
•change  of  beneficiary  by  a  member  should 
be  effectual  "unless  the  certificate  thereof 
«hall  have  been  filed,  examined,  and  found 
correct,  and  the  necessary  change  made  in 
the  records  of  the  association,  before  the 


receipt  of  notice  of  the  death  of  snch  mem- 
ber. A  certificate  of  change  of  beneficia- 
ry executed  by  a  member  in  plaintiff's  fa- 
vor complied  with  all  the  requirements  of 
the  by-laws,  except  it  did  not  give  the 
names  of  the  beneficiary  to  be  superseded. 
No  objection  was  made  by  the  association 
on  account  of  such  omission,  and  the  sec- 
retary,  in  a  letter  to  plaintiff  acknowledge 
ing  receipt  of  same,  spoke  of  it  as  ''substi- 
tuting your  name  as  beneficiary.**  Held, 
that  such  declaration  was  evidence  against 
the  association;  warranting  a  verdict  that 
a  change  of  beneficiary  had  been  duly  ef- 
fected; there  being  no  evidence  that  the 
acts  required  of  the  association  to  effect  the 
change  had  not  been  done.— Mayer  v.  Eq- 
uitable Reserve  Fund  Life  Ass' n,  (Sup.) 79.* 

10.  The  constitution  of  a  mutual  benefit 
aid  association  provided  that  the  funds  to 
which  a  member  was  entitled  in  case  of 
death  should  be  paid  to  his  widow;  or,  in 
case  of  her  death,  to  his  children;  and  that 
a  married  member  might  bequeath  one- 
half  of  the  fund  to  either  one  or  all  of  his 
children,  but  $590  at  least  must  be  devised 
to  his  widow.  Deceased  designated  plain- 
tiff as  his  beneficiary  three  years  before  his 
marriage  to  defendant,  and  four  years 
thereafter  died  childless.  Held,  that  his 
marriage  annulled  the  preceding  designa- 
tion to  plaintiff,  and  that  his  widow  was 
entitled  to  the  fund. — Sanger  v.  Rothschild, 
(Sup.)  704. 

11.  Laws  N.  Y.  1888,  c.  175.  under  which 
defendant,  a^  mutual  life  insurance  com" 
pany,  was  organized  and  acting,  expressly 
recognizes  the  right  of  a  certificate  holder 
to  name  abeneficnary,  without  limiting  the 
beneficiary  to  anv  particular  class  or  re- 
lationship; and,  there  being  nothing  in  the 
by-laws,  or  in  the  certificate  sued  on.  ex- 
pressly restricting  such  right,  defendant 
had  the  power  to  issue  it,  and  it  is  valid, 
though  the  beneficiary  is  not  related  to  the 
member.— Eckert  v.  Mutual  Relief  Soc, 
(Sup.)  613. 

12.  In  an  action  on  a  certificate  issued  bv 
a  reserve  fund  life  association,  whereby  it 
agrees  to  pay  a  certain  sum  on  the  death 
of  assured,  from  the  death  fund,  or  from 
moneys  raised  by  assessment  as  provided, 
plaintiff  is  entitled  to  show  that  the  death 
fund  amounts  to  the  agreed  sum,  or,  if  it 
does  not,  what  amount  an  assessment 
would  realize,  and  may  have  an  order  for 
the  examination  of  an  ofiicer  of  the  asso- 
ciation before  the  trial*  to  ascertain  whether 
he  can  testify  to  those  facts. — Chaffey  v. 
Equitable  Reserve  Fund  Life  Ass'n.* 
(Super.  Ct.  N.  Y.)  481. 

Insuranoe     eompanleB  -*  Corporate 

names. 

18.  Laws  N.  Y.  1877,  c.  211.  providing 
that  no  fire,  life,  marine,  or  other  insur- 
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ance  company  shall  use  a  name  or  title 
which  shall,  at  the  time  of  Its  organiza- 
tion, be  used  to  designate  a  tire,  life,  ma- 
rine, or  other  insurance  company  already 
existing  under  the  laws  of  the  state,  does 
not  prohibit  a  life  insurance  company  from 
adopting  a  name  previously  usea  by  a  fire 

*  insurance  company.— Commercial  Union 
Assur.  Co.  y.  Smith.  (Sup.)  296. 

14.  When  the  defendant  company  organ- 
ized under  the  name  ** Commercial  Union 

.  Life  Insurance  Company  of  New  York, " 
the  plaintiff  company,  under  the  name 
"Commercial  Union  Assurance  Company,  ** 
was  engaged  in  the  business  of  fire  and 
marine  insurance,  which  was  the  only  in- 
surance business  it  could  lawfully  transact. 
It  was  shown  that  many  fire  insurance 
companies  have  the  same  name  as  life  in- 
surance companies,  and  that  no  uncertainty 
or  confusion  arises  from  that  fact;  and  de- 
fendant disclaimed  intention  to  copy  plain- 
tiff's name.  Held,  that  it  was  not  shown 
that  injury  would  result  to  plaintiff  dur- 
ing pendency  of  the  action  to  restrain 
the  use  of  the  name  assumed  by  defendant; 
and  that  plaintiff  was  not  within  Code 
Civil  Proc.  §  608.  providing  that  when 
plaintiff  demands  in  his  complaint,  and  it 
appears  that  he  is  entitled  to,  an  injunc- 
tion restraining  the  commission  or  contin- 
uance of  an  act.  the  commission  or  continu- 
ance of  which  during  pendency  of  the 
action  will  injure  plaintiff,  injunction  may 
be  granted  to  restrain  it.— Id. 

INTEBEST. 

Liability  of  trustee,  see  I'rusU,  18, 14. 

On  excess  of  contribution  by  partner,  aee 

Partnership,  9. 
When  allowed,  see  Casts,  IQ. 

Compound  intereBt. 

Defendants'  testator,  having  loaned  a 
sum  of  plaintiff's  money,  she  being  testa- 
tor's wife,  including  it  with  his  own  funds 
in  a  mortgage  taken  for  such  loan,  collected 
a  portion  of  the  mortgage  debt,  and  the  in- 
terest annually  during  his  life  time,  after 
which  defendants  continued  to  collect  such 
interest,  both  testator  and  defendants  de- 
nying plaintiff's  right  to  any  portion  of 
the  mortgage  debt.  SM,  in  an  action  to 
establish  her  claim  to  said  fund  and  to  re- 
cover the  same,  that  she  was  entitled  to  in- 
terest upon  the  interest  so  collected,  though 
she  had  made  no  demand  for  such  interest 
when  received.  —  Price  ▼.  flolman,  (Sup.) 
184. 

rarrR'HJ>T.Ta  a  •mg'n^ 

When  lies. 

1.  Under  Code  Civil  Proc.  N.  Y.  8  820. 
providing  that  a  d^ifendant  In  an  action  on 


a  contract,  on  proof  that  a  third  person  de- 
mands the  same  debt,  may  appl^  for  an 
order  of  interpleader,  such  order  is  proper 
where  a  third  person  gives  notice  of  nis 
claim  to  a  deposit,  for  which  a  bank  is  sued 
by  the  depositor.— Smith  v.  Emigrant  In- 
dustrial Sav.  Bank,  (City  Ct  N.  Y  )  617. 

2.  Where  a  life  insurance  company  ad- 
mits that  the  amount  insured  is  due  on  the 
policy  but  denies  a  claim  for  dividends 
thereon,  it  cannot,  in  an  action  of  inter- 
pleader against  the  claimants  under  the 
policy,  tender  the  former  amount,  and  en- 
join the  bringing  of  an  action  for  dividends; 
the  amount  due  irom  plaintiff  not  being  the 
proper  subject  of  controversy  in  such  an 
action.— New  England  Mut.  Life  Ins.  Co.. 
v.  Odell.(8up.)873. 
Jurisdiction. 

8.  Under  Code  Civil  Proc.  §  815.  giviD| 
the  city  court  of  New  York  jurisdlctTon  of 
an  action  for  a  sum  of  money  only;  and 
section  8847.  subds.  4.  6.  and  sections  8159, 
8160,  by  which  section  820.  relating  to  in- 
terpleaders, is  made  applicable  to  that 
court;  and  section 8889,  declaring  that  there 
is  but  one  form  of  civil  action,  embracinr 
legal  and  equitable  causes  of  action  ana 
procedure,  an  action  for  a  sum  of  money 
will  proceed  in  such  court  after  the  grant- 
ing of  an  interpleader,  and  the  court  has 
the  equity  power  necessary  to  ita  complete 
determination.— Smith  v.  Emigrant  Indus- 
trial Sav.  Bank.  (City  Ct  N.  Y.)  617. 

INTOZICATINa  IJQITOB& 

Sunday  sales. 

An  indictment  charging,  in  one  count  a 
sale  to  £.  L.  and  divers  others  on  Sunday, 
February  26,  1888.  and  in  anotiier  count, 
the  giving  of  intoxicating  liquors  todiyers 
persons  on  Sunday,  March  18, 1888.  doea  not 
come  within  Code  Crim.  Proc  N.  Y  §280, 
providing  that  the  precise  time  need  not 
be  stated  except  when  time  is  a  material 
ingredient,  and  is  demurrable  aa  charging 
two  separate  crimes,  section  278  proyiding 
that  the  indictment  must  charge  but  one 
crime,  and  in  one  form.— People  v.  Har- 
mon, (Sup.)  421. 

JUDQE. 

Powers  of  county  judge,  see  Parent  and 

Child,  2. 
supreme  court  justices,  see  Parent  and 

Child,  1. 

Powers. 

1.  Under  Code  Civil  Proc  N.  Y.  8  52,  pro- 
viding that  in  case  of  the  death,  aickness. 
or  other  disability  of  an  officer  before 
whom  a  proceeding  hias  been  commenced, 
where  the  law  does  not  expreaaly  provide 
for  a  continuance  thereof,  such  proceed- 
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ing  mar  be  continued  before  hit  successor; 
and  Laws  1882.  e.  410,  g  1800,  providing 
that  DO  suit  before  a  district  court  shall 
abate  by  reason  of  the  Tacancy  in  office  of 
the  Justice  thereof,  but  his  successor  shall 
proceed  to  hear,  determine,  and  give  Judg- 
ment therein,— a  Justice  of  such  court  has 
no  Jurisdiction  to  decide  a  case  after  his 
term  of  office  has  expired,  the  evidence  in 
which  was  taken  before  him  during  his 
term,  though  the  parties  consent  thereto.— 
Rodding  v.  Kane,  (C.  P.  N.  y.)56. 

laability. 

2.  A  Justice  cannot  be  held  liable  for  acts 
done  in  the  exercise  of  his  discretionary 
Judicial  functions,  even  though  he  be  actu- 
ated by  corrupt  motives.  Affirming  1  N. 
Y.  Supp.  311.— Merwin  v.  Rogers,  (Sup.) 
896. 

DiBQualiflo  Ation  • 

8.  Under  Code  Civil  Proc.  N.  Y.  §  46, 
prohibiting  a  Judge  from  talcing  part  in  the 
decision  of  a  cause  or  matter  in  which  he 
is  interested,  a  Judnre  who  is  a  director  and 
Btockholder  of  a  bank  which  is  one  of  the 
petitioning  creditors  for  the  removal  of  an 
assi^ee  cannot  act  on  such  removal,  and. 
havmg  resigned  after  issuing  an  order  to 
show  cause,  the  proceeding  is  not  properly 
before  the  court  for  determination  by  his 
successor. — In  re  Reddish.  (Sup.)  259. 

4.  A  surrogate  is  not  disqualified  from 
deciding  on  the  probate  of  a  will,  because 
of  a  legacy  therein  to  a  church  of  which 
lie  is  a  warden,  he  having  no  interest  or 
title  in  the  church  property.— In  re  Hop- 
kins'WUl,  (Sup.)  822. 

JUDOMENT. 

By  confession,  see  Husband  and  Wife,  4. 

Conclusiveness,  see  Mortpages,  12. 

Se$  at^udicata  see  Eminent  Domain,  26; 

Landlord  and  Tenant,  17. 
Setting  aside,  see  Partition;  Writs,  7. 

Hy  tle£EkiLlt. 

1.  Under  Code  Civil  Proc.  N.  Y.  §  8126, 
providing  that  where  the  summons  and  a 
copy  of  the  verified  complaint  are  served 
npon  the  defendant,  ** unless  the  defendant 
upon  the  returo-day  of  the  summons  files 
a  written  answer,  verified  in  like  manner. 
*  •  *  the  Justice  must  render  Judgment 
in  favor  of  the  plaintiff  for  the  sum  claimed 
in  the^^omplaint,  with  costs,  without  put 
ting  the  plaintiff  to  any  proof, "  the  Justice 
need  not  render  such  Judgment  upon  the 
return-day,  but  may,  in  his  discretion,  ad* 
Jonm  the  case  for  a  reasonable  time.— 
Merwin  v.  Rogers.  (City  Ct.  N.  Y.)  896. 

2.  Where,  on  setting  aside  a  default,  a 
judgment  is  suffered  to  stand  as  security, 
It  exists  merely  as  a  security,  and  does  not 
dstermine  any  right  of  the  parlies;  and 


there  is  no  objection  to  taking  such  future 
proceedings  in  the  action  as  would  be  reg- 
ular and  requisite  if  no  security  had  beeu 
given  in  that  form,  or  if  Judgment  by  de- 
fault had  never  been  entereof.— Holmes  v. 
Rogers.  (Sup.)  501. 

8.  Where  counsel  for  defendant  were  in 
attendance  for  two  weeks  prior  to  default, 
and  were  notified  on  Saturday  that  the 
case  would  be  pressed  on  Monday,  when 
the  default  occurred,  the  default  will  not 
be  opened  on  the  affidavits  of  counsel  thai 
they  were  detained  in  another  court, 
where  the  affidavits  do  not  show  in  what 
court  or  action  thev  were  detained,  espe- 
cially where  no  defense  to  the  action  is 
shown.- Rosenthal  v.  Payne.  (C.  P  N.  Y.) 
717 

Operation  and  effect— Bea  adjudi'» 
cata. 

4.  An  order  made  on  ao  application  te 
vacate  a  satisfaction  of  a  Judgment,  hold- 
ing that  it  is  the  property  of  the  attorney 
for  plaintiff  therein,  unuppealed  from,  is 
conclusive.— Kaufman  v.  Keenaa,  (City  Ct. 
N.  Y)895. 

5.  In  an  action  to  foreclose  a  mortgage 
on  mill  property,  the  issues  involved  were 
whether  the  machinery  and  fixtures  were 
covered  bv  the  mortgage,  and  whether  the 
land  and  improvements  had  not.been  part- 
nership property  subject  to  partnership 
debts  of  a  firm  formerly  owning  it,  and 
whether  the  mortgage  in  question,  which 
was  executed  by  a  grantee  of  a  purchaser 
at  execution  sale  of  the  interest  of  one  of 
the  partners  in  the  land,  was  not  subject 
to  such  partnership  debts.  The  machin- 
ery, fixtures,  and  real  estate  were  held 
subject  to  the  mortgage.  Held,  that  such 
issues  could  not  be  again  litigated  in  a 
separate  action  in  which  a  grantee  of  such 
mortgagor,  who  was  a  party  to  the  former 
action,  sought  to  assert  his  equity  as  a 
creditor  of  such  firm,  and  thus  limit  the 
lien  of  the  mortgage.— Consaulus  v.  Mc- 
Conihe,  (Sup.)  89. 

6.  In  an  action  on  a  note  given  b^  de- 
fendant to  W..  and  transferred  to  plaintiff, 
plaintiff  offered  in  evidence  the  record  of 
a  Judgment  in  an  action  by  defendant 
against  W.,  the  complaint  in  which  alleged 
that  the  note  was  given  to  W.,  to  be  dis- 
counted for  defendant's  benefit,  and  that 
W.  converted  the  proceeds  to  his  own  use. 
This  the  answer  denied,  and  alleged  that 
the  note  was  givjen  to  W.  in  payment  of  a 

Eartnership  debt.  W.  also  denied  that  he 
ad  discounted  the  note.  The  Jury  found 
in  favor  of  W.  Held,  that  defendant  in 
this  action  was  barred  by  that  Judgment 
from  setting  up  in  defense  that  the  not^ 
was  given  to  be  discounted.— Hartnett  v. 
Adler.(C.  P.  N.  Y.)718. 

7.  A  testator  devised  his  estate  to  his 
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wife,  who  was  also  appointed  executrix, 
for  life,  remainder  oTer  to  hit  children, 
seTeral  of  the  shares  to  b»  held  in  trust; 
among  others,  the  shares  of  two  daughters, 
as  to  which  the  wife  was  directed  to  exe- 
cute a  conveyance  to  a  trustee  named,  to 
take  effect  after  her  death,  for  their  sepa- 
rate use.  which  was  done.  Held,  that  a  de- 
cree revolting  the  letters  of  administration 
to  the  wife,  and  removing  her  as  trustee, 
did  not  preclude  the  daughters  from  con- 
testing the  validity  of  the  trust  in  their 
share,  as  the  decree  might  have  been  based 
on  the  other  trusts.— Moorehousev.  Hutch- 
inson, (Sup.)  215. 

Satisfaction. 

8.  On  a  refusal  to  satisfy  a  Judgment  on 
tender  of  the  amount  due.  a  motion  for  an 
order  of  satisfaction  is  the  proper  remedy. 
— Oallanan  v.  Gilman.  (Super.  Ct.  N.  Y.) 
708. 

Amendment. 

9.  A  motion  to  amend,  nunc  pro  tunc,  a 
Judgment  against  executors,  so  as  to  make 
It  binding  on  the  decedent's  estate  by  di- 
recting the  sale  thereof,  cannot  be  granted 
under  Code  Civil  Proc  N.  Y.  g  1828,  pro- 
viding that  a  decedent's  realty  is  in  noway 
affected  by  a  Judgment  against  his  execu- 
tor, and  cannot  be  sold  on  execution  issued 
thereon,  unless  the  Judgment  is  by  its 
terms  made  a  lien  on  specitic  propertv,  or 
expressly  directs  the  sale  thereof. — Moxie 
V.  Kennedy,  (Sup.)  648. 

Assignment. 

10.  A  paper  purporting  to  be  an  assign- 
ment of  a  judgment  for  costs  by  a  party 
to  his  attorney  cannot  have  that  effect 
where  it  is  unacknowledged,  and  unsup- 

Sorted  by  any  proof  of  the  signature,  de- 
very,  or  time  of  execution,  or  by  proof 
that  anything  was  due  the  attorney.— 
Strauss  v.  Seamon.  (C.  P.  N.  Y.)  716. 

Jurisdiction. 

See  Courts. 

Appellate  Jurisdiction,  see   Appeal,  1>4; 

Criminal  Law,  6.  7. 
Of  city  court.  New  York,  see  Action,  7;  in- 
terpleadsr,  8. 

county  court,  see  Courte,  1. 

Justices,  see  Justices  of  the  Peace,  m(. 

JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  Appeal,  4,  6,  28. 

Jurifldiotion. 

1.  Where,  by  agreement,  the  bills  of  par- 
ticulars filed  with  the  complaint  and  an- 
swer were  admitted,  subject  to  the  right  to 
cross-examine,  and  were  considercNi  as 
sworn  to,  and  plaintiff  had  annexed  to  his 
hill  of  9381.89  a  statement  of  credits,  ad- 


mitting certain  charges,  amoonting  tt 
$itt.06.  in  defendant's  bill,  for  work  don^ 
etc.,  when  his  entire  claim  was  for  PSlLll, 
such  charges  cannot  be  regarded  as  pay- 
ments on  plaintiff's  claim  so  as  to  rodvoe 
the  aggregate  of  the  accounts  below  $400, 
and  thus  give  the  Justice  Jurisdiction.— 
Milbanks  t.  Coonley.  (Sup.)  167. 

2.  Nor  can  such  statement  of  credits  be 
treated  as  an  allowance  of  defendant*! 
claim  to  that  extent,  it  appearing,  on  a 
comparison  of  items,  that  the  prices  dii!er 
where  the  charges  are  identical.— Id. 

8.  The  fact  that  defendant,  in  a  com- 
plaint in  a  former  action  against  plaintiff 
to  recover  the  amount  now  adduced  ss  s 
set-off.  averred  that  "defendant  has  paid 
in  offset,  *  *  *  as  set  forth  in  the  bill 
of  items, "  a  certain  amount,  is  not  groand 
for  treating  that  amount  as  a  payment,  and 
thus  reducing  the  aggregate  of  aefendanfi 
items. — Id. 

4.  The  decision  of  the  Justice  on  tha 
question  whether  the  sum  total  of  the  ae- 
counts  of  the  parties  exceeds  $400,  thas  de- 
termining bis  Jurisdiction,  is  not  ooncla- 
si  ve  in  the  sense  that  it  cannot  be  reviewed. 
If  incorrect,  though  not  fatal  to  his  juris- 
diction, it  is  nevertheless  error  for  which 
the  Judgment  will  be  reversed. — id. 

5.  Laws  N.  Y.  1847,  c.  455,  amendatory 
of  Laws  1845,  c.  180,  §  26,  and  providing 
that  a  warrant  issued  by  a  magistrate  cot- 
side  of  the  town  where  an  offense  is  com- 
mitted shall  direct  the  offender  to  be  taken 
for  trial  before  a  magistrate  of  the  tatter 
town,  which  shall  be  liable  for  the  expense 
of  the  proceedings,  and  that  the  magistrate 
issuing  the  warrant  shall  be  entitled  to  no 
compensation  other  than  for  issuing  the 
warrant,  though  he  does  not  lose  Jurisdic- 
tion of  the  case,  is.  so  far  as  it  specifies  the 
trial  magistrate,  and  the  extent  of  his  com- 
pensation, repealed  by  implication  by  Code 
Crim.  Proc.  §S  150,  151. 158.  161.  164.  pro- 
viding that  the  offender  shall  be  taken  be- 
fore the  magistrate  issuing  the  warrant; 
and  a  Justice  of  the  peace  may  recover  of 
the  town  wherein  the  offense  was  com- 
mitted his  full  fees  for  issuance  of  warrant 
and  trial.  —  Peot>le  v.  Board  of  Auditors, 
(Sup.)  609. 

6.  Code  Civil  Proc  N.  Y.  §  2868.  subd. 
4.  provides  that  a  Justice  cannot  take  cog- 
nizance of  an  action  where.  In  a  matter  of 
account,  the  sum  total  of  the  accounts  of 
both  parties,  proved  to  the  satisfaction  of 
the  Justice,  exceeds  $400;  and  section  3228 
provides  that  a  plaintiff  recovering  Judg- 
ment in  such  an  action  may  recover  costs, 
regardless  of  the  amount  of  his  recovery, 
while  in  other  actions  for  the  recovery  of 
money  he  is  not  entitled  to  costs  unless  be 
recovers  the  sum  of  950  or  more.  Plain- 
tiffs sued  defendant,  who  had  sold  goods 
for  them,  and  collected  $1,448.45  on  ae- 
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count  of  the  proceeds  of  such  sales,  for  an 
alleged  balance  of-  9878.61.  Defendant 
pleaded  that  his  commissions  on  the  sales 
amounted  to  91.848.82,  and  also  pleaded 
counter-claims  to  the  amount  of  9107.80. 
Plaintiffs  obtained  a  Terdict  in  the  city 
court  for  947.46.  HM,  that  they  were  not 
entitled  to  costs,  the  account  being  within 
the  Jurisdiction  of  a  justice.  —  Walp  ▼. 
Boyd.(CityCt.  N.  Y.)785. 

Malfeasance . 

7.  Under  Laws  N.  Y.  1847,  c.  280,  provid- 
ing for  removal  of  a  Justice  for  malfea- 
sance in  office,  denial  of  bail  on  an  arrest 
for  a  misdemeanor,  though  unauthorized. 
is  not  a  ground  for  removal.— In  re  Thom- 
as. (Sup.)  88. 

Power  to  enter  judgment. 

a  Under  Code  Civil  Proc.  N.  Y.  §  8015, 
providing  that  when  plaintiff  is  nonsuited, 
or  discontinues  or  withdraws  his  action, 
the  Justice  must  forthwith  enter  Judgment, 
be  has  no  power  to  enter  judgment  10  days 
after  the  withdrawal  of  an  action.— Kulclo 
T.  Kleis.  (Sup.)  858. 

liANDLOBD  AND   TENANT. 

Lease  of  railroad,  see  Railroad  Companies, 
21. 

Bights  and  liabilities. 

1.  Where  the  lessee  covenants  to  return 
the  premises  in  good  repair,  he  cannot  re- 
quire the  lessor  to  make  any  repairs.— Hays 
▼.  Moody.  (City  Ct.  N.  Y.)  385. 

2.  A.  lease  estops  defendant  to  disprove 
the  relation  of  landlord  and  tenant  between 
the  parties,  whereby  title  in  plaintiff  was 
inferred,  and  it  is  immaterial  that  the  com- 
plaint in  an  action  for  waste  by  the  tenant 
did  not  aver  title  in  plaintiff.  —  Pur  ton  v. 
Watson,  (City  Ct.  N.  Y.)  661.     . 

8.  Where  a  landlord,  while  attempting 
to  repair  a  building  without  the  consent  of 
his  tenants  or  notice  to. them,  causes  the 
l)uilding  to  fall,  he  is  liable  to  such  tenants 
for  the  damages  sustained  thereby,  though 
not  guilty  of  negligence.— Butler  v.  Cush- 
ing.  (Sup.)  89. 

4.  An  action  by  a  lessee  against  his  land- 
lord for  a  violation  of  Code  Civil  Proc.  N. 
Y.  ^  2288.  forbidding  an  entry  on  land  ex- 
cept peaceably,  is  not  sustained  bv  proof 
that  workmen  employed  by  defendant 
against  plaintiff's  objection  entered  the 
house  and  made  alterations,  so  annoying 
plaintiff  that  he  vacated  the  premises, 
since  it  appears  that  plaintiff  was  not  com- 
pelled to  leave  the  premises  by  force.— 
Labro  ▼.  Campbell,  (Super.  Ct.  N.  Y.)  120. 

0.  A  landlord  who  attempts  to  make  re- 
pairs afleoting  the  supports  and  founda- 
tion of  an  occupied  butldiuff,  which  falls 
duf log  such  repairs,  is.boana  to  show  the 


cause  of  the  fall,  and  that  he  is  not  respon- 
sible for  it.  The  landlord  is  not  excused 
bv  showing  that  he  employed  skillful  me- 
chanics, and  used  ordinary  care.— H.  L. 
Judd  ft  Co.  V.  Cushing.  (Sup.)  886. 

6.  In  an  action  against  the  executrix  of  a 
deceased  tenant  for  breach  of  an  agree- 
ment to  repair,  the  only  evidence  as  to  the 
condition  of  the  building  at  the  beginning 
of  the  lease  was  his  own  general  statement 
that  it  was  good.  The  injurv  complained 
of  was  principally  the  rotting  of  wood- 
work, caused  by  refining  sugar  within  the 
building;  but  how  much  of  it  was  caused 
by  defendant's  intestate,  and  how  much  by 
the  previous  tenant,  was  not  shown.  Nu- 
merous witnesses  testified  that,  while  the 
building  was  in  bad  repair  at  the  termina- 
tion of  the  lease,  it  was  as  good  as  at  the 
beginning.  The  referee  allowed  the  whole 
bill  for  labor  and  material  necessary  to  re- 
fit the  building  for  use.  while  it  was  evi- 
dent that  some  of  the  injury  was  caused 
by  defacement  of  floors  and  walls  by  the 
fastening  of  machinery  thereto  b^  the  pre- 
vious tenant.  Held,  that  the  finding  of  the 
referee  was  not  Justified  by  the  evidence. 
—Roberts  v.  Freeborn,  (C.  P.  N.  Y.)56. 

Iieases. 

7.  Where  tbe  owner's  attorney  in  fact 
executes  a  lease  naming  himself  as  lessor, 
the  words  ** attorney,"  etc..  appended  to 
his  signature,  are  iU$eriptio  persoTus;  and, 
the  tenant  having  held  over,  the  owner 
may  sue  for  rent  as  the  lessor's  assignee, 
—flays  V.  Moody,  (City  Ct.  N.  Y.)  885. 

Assignment. 

8.  The  owner  of  a  leasehold  interest  ex- 
ecuted an  assignment  to  trustees,  to  pay 
tbe  rent  to  her  for  life,  and.  at  her  death, 
to  her  granddaughters,  until  the  youngest 
became  of  age.  when  it  was  to  be  assigned 
to  them.  The  assignment  was  made  with- 
out the  knowledge  of  the  trustees  named, 
and  without  the  consent  or  knowledge  of 
the  lessor,  and  was  placed  by  the  assignor 
in  her  private  compartment,  in  a  safe 
owned  by  one  of  the  trustees,  where  she 
kept  her  private  papers,  with  instructions 
to  Keep,  subject  to  her  order,  and  that  it 
remain  there  until  after  her  death,  which 
instructions  were  obeyed.  Seld,  that  the 
delivery  after  her  death  was  inoperative, 
as  against  a  subsequent  unconditional  as- 
signment with  the  consent  of  the  lessor, 
followed  by  continuous  possession  bv  the 
assignee.- Rudd  V.  Beardsley,  (8up.)800. 

Tenancy  at  will. 

9.  One  holding  a  mortgage  as  executor 
foreclosed  andbousht  the  mortgaged  prem- 
ises. He  agreed  that  the  former  owner's 
husband  should  continue  in  charge  of  tbe 
premises,  collect  the  rents,  retain  for  his 
own  use  a  certain  portion*  and  acooantfor 
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the -balance.  'Wlieu  sufficient  payments 
were  made  the  premises  were  to  be  reoon- 
▼eyed.  The  husband  having  died,  his  fam- 
ily suggested,  and  the  purchaser  agreed, 
that  A.  should  take  his  place.  A.  took  pos- 
session and  control  of  the  premises,  made 
leases,  collected  rents,  made  repairs,  and, 
after  deducting  expenses,  his  own  compen- 
sation, and  a  sum  agreed  on  for  the  sap- 
port  of  the  former  owner's  family,  paid 
over  the  balance  to  the  purchaser,  to  wnom 
he  also  rendered  accounts.  EM,  that  A. 
was  not  a  tenant  at  will  in  possession,  but 
the  purchaser's  agent.— H.  L.  Judd  &  Co. 
▼.  Gushing,  (Sup.)  836. 

Holding  over. 

10.  Where  a  tenant,  under  a  lease  fpr  one 
year,  which  provides  for  a  renewal,  holds 
over,  and  pays  rent  for  the  succeeding 
month,  an  agreement  to  continue  the  lease 
for  another  year  will  be  implied,  though 
the  tenant  had  refused  to  renew  it — Hays 
V.  Moody,  (City  Ct.  N.  Y.)885. 

11.  Code  Civil  Proc.  N.  Y.  g  2253.  provid 
ing  that  a  warrant  for  removing  a  tenant 
does  not  prevent  a  landlord  from  recover- 
ing by  action  the  reasonable  value  of  the 
use  or  the  premises  for  any  period,  with 
respect  to  which  the  agreement  makes  no 
provision,  authorizes  a  landlord,  in  an  ac- 
tion on  the  lease,  to  include  a  portion  of 
rent  not  due  at  the  time  of  dispossession: 
the  rent  beine  due  at  stated  periods,  and 
the  dispossession  being  between  two  such 
periods.~Fursman  v.  Fannaci,  (C^ity  Ct.  N. 
Y.)889. 

12.  Where  the  landlord,  before  the  expi- 
.ration  of  a  lease  for  a  year,  notifies  the  ten- 
ant that  the  premises  will  be  relet  for  not 
less  than  a  year,  and  only  for  a  specified 
increased  rent,  the  tenant,  by  remaining  in 
possession  after  the  expiration  of  the  year, 
becomes  bound,  at  the  landlord's  option, 
to  pay  the  increased  rent  for  the  ensuing 
year,  though  he  refuses  to  renew  the  ten- 
ancy, and  he  cannot  terminate  his  liability 
by  abandoning  possession,  and  the  land- 
lord exercises  his  option  to  treat  him  as  a 
tenant  by  suing  for  the  rent.— Thorp  v. 
Philbin.  (City  Ct.  N.  Y.)  782. 

Bent. 

13.  Where  defendant,  in  an  action  for 
rent,  alleges  that  the  premises  were  unten- 
antable because  of  defective  drainage,  evi- 
dence that  plaintiff  repaired  the  drainage 
after  the  abandonment  is  incompetent; 
there  being  no  question  of  negligence,  and 
the  evidence  not  establishing  an  accepted 
surrender.— Hays  v.  Moody,  (City  Ct.  «.  Y.) 
386. 

14.  Where  a  lessee  for  one  year  renews 
by  holding  over,  and  then  abandons  the 
premises,  he  is  estopped  to  deny  that  the 
drainaae  was  in  good  condition  when  he 
entered,  as  guarantied  by  the  lease;  nor  !• 


lie  released  by  Laws  N.  Y.  1860,  c  345,  ex- 
empting lessees  fr<Kn  liability  where  the 
premises  become  untenantable  ^without 
their  fault.— the  defect  having  existed 
when  the  term  for  which  rent  is  claimed 
commenced. — Id. 

16.  Defendant  cannot  set  np  a  counter- 
claim on  the  warranty  in  the  lease,  since 
all  objections  to  the  premises  were  waived 
by  holding  over — ^Id. 

16.  Where  there  is  attached  to  a  lease  a 
memorandum  signed  by  the  parties  provid- 
ing for  certain  alterations  in  the  premises, 
and  that  possession  shall  be^iven  by  a  cer- 
tain time,  or  sooner,  if  the  alterations  are 
completed,  but  silent  as  to  when  they  are 
to  be  completed,  the  lessee  is  liable  for  rent 
after  the  time  fixed  for  delivery  of  posses- 
sion, though  the  alterations. are  not  com- 
plete, and  though  he  then  tenders  the  first 
month's  rent,  demanding  possession,  and 
is  refused.— Cronin  v.  Epstein,  (C.  P.  N. 
Y.)709. 

Becovery  of  possession. 

17.  A  judgment  in  a  suit  by  a  landlord 
against  his  tenants  for  possession,  which 
found  that  the  contract  constituted  a  ten- 
ancy from  year  to  year,  and  that  the  ten- 
ants were  not  holding  after  the  expiration 
of  the  first  year,  does  not  bar  another  suit, 
for  the  same  purpose,  after  the  expiration 
of  the  year.— Mathews  v.  Mathews,  (Sup.) 
121. 

18.  An  oral  agreement  by  the  owner  of 
real  estate  to  devise  the  same  to  defend- 
ants if  they  would  live  on  it  with  him, 
and  provide  for  him  during  his  life,  does 
not  create  the  relation  of  landlord  and  ten- 
ant, so  as  to  entitle  the  owner  to  maintain 
the  statutory  action  for  possession. — ^Id. 

Lease. 

See  Landlord  and  Tenant,  7;  Railroad  Oom- 

paniea,  21. 

Liens. 

See  Meehaniea'  Lien$. 

Attorney's  lien,  see  Attomev  and  OHenL 

8,4. 
Of  execution,  see  Execution,  8. 
On  partnership  property,  see  Partnership,  6. 

LIMITATION   OF   ACTIONS. 

When  statute  applicable. 

1.  An  objection  to  the  title  on  the  ground 
that  it  is  derived  through  a  deed  mad^  by 
the  executors  of  a  deceased  owner,  the 
grantee  in  that  deed  immediately  reeon- 
veyine  to  one  of  the  executors  for  the  same 
consideration  named  in  the  eseeotofs' 
deed,  and  that  the  two  deeds  consUtated 
one  transaotion,— the  traoafer  of  the  traat- 
estate  to  one  of  the  trnsteea  as  aii  individ- 
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tia)»^caniiot  be  sQBtained  after  a  lapse  of 
M' years,  the  title  derived  through  those 
deeds  being  merely  voidable,  and  having 
become  absolute  nnd^r  the  statute  of  limit- 
ations; Code  Civil  Proc.  N.  Y  §  888.  pro- 
Tiding  that  actions,  the  limitation  of  which 
is  not  specifically  prescribed,  must  be  com- 
menced within  lOyears  after  the  cause  of 
action  accrues.— Wolf  v.  Schmidt,  (C.  P.  N. 
Y. )  705. 

i  A  sheriff's  liability  for  a  debt  con- 
tracted by  his  deputy  in  the  care  of  cattle 
levied  on,  does  not  come  within  Code  Civil 
Proc.  N*.  Y.  §  8»5,  providing  that  an  action 
against  a  sheriff  "upon  a  liability  Incurred 
by  him.  by  doing  an  act  in  his  official  ca- 
pacity, *•  must  be  brought  within  one  year. 
—Rice  V.  Penfield,  (Sup.)  641. 

Exoeptions. 

3.  Under  Laws  N,  Y.  ^1860.  c.  907,  as 
amended  by  Laws  1871,  c.  288,  the  county 
treasurer  receives  state  and  county  taxes 
paid  by  a  railroad  companv  in  trust  for  the 
payment  of  the  bonds  and,  for  investment 
m  a  sinking  fund,  and  the  statute  of  lim- 
itations is  not  available  to  him;  but  where 
the  county  has  applied  such  taxes  to  its 
own  use,  and  a  money  judgment  only  is  de- 
manded against  it,  it  may  set  up  the  £[en- 
eral  limitation  of  six  years  from  the  time 
of  the  commission  of  the  act  creating  the 
liability  prescribed  by  Code  Civil  Proc.  S 
882,  aubd.  8;  but  the  case  is  not  one  of 
fraud  within  the  meaning  of  subdivision  6, 
by  which  the  cause  of  action  is  deemed  to 
accrue  from  a  discovery  of  the  fraud.— 
Wood  V.  Board  of  Supervisors,  (Sup.)  869. 

▲oknowledgment. 

4.'  Defendant,  in  1866,  assigned  plaintiff 
a  life  insurance  policy  to  secure  his  notes 
held  by  plaintiff,  and  regularly  thereafter 
paid  the  premiums,  sending  the  receipts  to 
plaintiff  annually.  Held  that,  as  the  giv- 
ing the  security  was  a  renewal  of  the  debt 
for  six  years  from  the  time  it  was  given, 
the  delivery  of  the  renewal  certificates  had 
the  same  effect,  and  was  an  unequivocal 
acknowledgment  of  the  debt,  and  promise 
to  pay  it— Miller  ▼.  Magee,  (Sup.)  166.* 

6.  A  letter,  in  1878,  referring  to  certain 
payments  which  should  have  been  made 
by  a  third  person  on  defendant's  note, 
does  not  prove  that  the  third  person  was 
authorleea,  in  1881,  to  make  a  payment  to 
revive  defendant's  liability  on  the  note. 
-Id. 

ZJTEBABY  PSOFEBTY. 

Words. 

\,  The  fntrodnctioB  of  the  word  "Sleuth ^ 
In  the  title  of  stories  pnblished  by  defend- 
ants will  not  be  enjoined  becanse  phiintiff 
S-e1rf6usly  began  a  series  called  tlte  **01d 
enth"  series,  unless  it  appears  that  plain- 


tiff acquired  an  exclusive  right  to  use  th6 
word  ^Sleuth."— Munro  v.  Beadle,  (Sup.) 
814. 

d.  Plaintiff  published  a  series  of  booka 
by  "Old  Sleuth,  **  and  others,  designated  as 
the  "Old  Sleuth  Library,"  each  book  bear- 
ing a  picture  of  a  detective  in  disguise,  pur- 
porting to  represent  "Old  Sleuth."  Held 
that,  while  derendants.  having  the  right  to 
publish  a  book  by  the  same  author,  may 
designate  it  as  "By  Old  Sleuth,"  thev  will 
be  enioined  from  using  plaintiff's  picture 
of  "Old  Sleuth,"  or  such  an  imitation 
thereof  as  will  create  a  belief  that  the  book 
is  one  of  plaintiff's  series. — Mnnro  v.  Smith, 
(Sup.)  818. 

Mandamus. 

When  lies,  see  Municipal  dyrpcrations,  18» 

MABBIAQE. 

See,  also,  Dvocrce;  Husband  and  W^4, 

Aotion  to  annul. 

Alimony  and  counsel  fees  pendents  lit€ 
will  not  be  allowed  in  an  action  to  annul  a 
marriage  for  fraud;  neither  Code  Civil 
Proc.  g  1769,  which  provides  for  such  al: 
lowance  in  actions  for  divorce  orsepara* 
tion,  nor  the  Revised  Statutes,  authorizing 
it  where  the  validity  of  the  marriage  is  de- 
nied.—Meo  v.  Meo,  (Sup.)  569. 

MASTEB  AND  8EBVANT. 

The  relation. 

1.  While  plaintiff  was  driving  in  front  of- 
defendant's  house,  his  cart  was  upset  by 
striking  some  frozen  "chunks  "of  shavinga 
removed  from  defendant's  house,  where 
thev  had  been  used  as  banking,  and  placed 
in  tne  street  by  defendant's  son.  A  day  or 
two  before  the  accident,  defendant  waa 
notified  that  the  "chunks"  might  be  dan- 
gerous, and  replied  that  they  would  soon 
thaw  out,  when  he  would  scatter  them. 
Defendant's  son  had  at  one  time  engaged 
a  workman  to  repair  defendant's  house, 
for  which  defendant  paid,  and  on  the  occa- 
sion the  son  had  carried  mortar  and  brick ; 
but  there  was  no  evidence  that  he  was  a. 
Servant  of  defendant.  It  was  not  shown 
that  defendant  told  his  son  to  remove  the 
banking,  or  saw  him  doin?  it.  or  knew 
where  the  "chunks"  came  from  when  he 
spoke  of  their  thawing  out.  or  that  there 
was  not  similar  banking  around  neighbor- 
ing houses.  Hdd,  that  plaintiff  was  prop- 
erW  nonsuited.— Walker  v.  Wilson,  (8up.> 

9.  There  was  evidence  that  plaintiff  waa 
hired  by  one  who  was  a  contractor  with 
defendants,  and  not  their  servant;  ^d 
also  evidence  that  he  was  employed  by  de- 
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feodant's  siiperiatendent  Flaiatiff  ap- 
plied to  the  latter  for  work,  and  was  taken 
bv  him  to  the  former,  and  defendants  paid 
him,  but  allege  that  they  did  so  as  the  con- 
tractor's agents.  Defendants  furnished 
the  alleged  contractor  with  a  room,  ma- 
chinery, and  stock,  and  he  did  no  work  ex* 
<cept  for  them,  and  was  employed  for  no 
fixed  time.  Held,  that  the  q  uestions  wheth- 
er the  alleged  contractor  was  a  contractor 
or  a  servant  of  defendants,  and  whether 
plaintiff  was  employed  by  defendants,  were 
for  the  jury,  under  proper  instructions.— 
Goldman  v.  Mason,  (City  Ct  Brook.)  887. 

8.  One  who  renders  a  service  for  another 
in  the  course  of  an  independent  occupa- 
tion, representing  the  will  of  his  employer 
in  the  result  of  his  work  only,  and  not  as 
to  the  means,  is  a  contractor,  and  not  a 
servant;  but  if  the  employer  retains  the 
right  to  control  the  work,  even  if  he  does 
not  do  so,  the  employe  is  a  servant. — ^Id. 

Negligence  of  master. 

4.  Plaintiff  testified  that  he  was  directed 
to  put  some  bundles  of  wood  through  a 
rotary  bed  planer  of  complicated  construc- 
tion, driven  by  steam,  and  having  a  knife 
which  made  4,000  revolutions  per  minute; 
that  he  had  never  worked  on  the  machine, 
and  had  received  no  instructions  in  its  use, 
except  to  start  and  stop  it;  that  he  was  in- 
J  urea  In  putting  through  a  piece,  one  end 
of  which  was  too  lar^e  to  fit  the  gauge  of 
the  machine,  so  that  it  caught  and  drew  in 
his  hand.  Held,  that  the  questions  of  neg- 
ligence of  defendants,  and  contributory 
negligence  of  plaintiff,  were  for  the  jury. 
— Id. 

5.  Plaintiff's  intestate  was  killed  by  fall- 
injB^  earth,  while  working  in  defendant's 
mine,  at  the  bottom  of  a  perpendicular 
wall  200  feet  high.  Parts  of  the  wall  were 
composed  of  what  was  called  "bad 
ground, '' portions  of  which  would  often 
fall.  It  was  the  custom  to  inspect  the  wall, 
and  remove  loose  portions.  No  inspection 
had  been  made  for  from  two  weeks  to  one 
month  before  the  accident,  but  the  wall 
appeared  as  usual.  No  negligence  was  im- 
puted to  deceased,  except  that  he  knew  all 
about  the  mine,  and  took  the  risk.  Hdd, 
that  deceased  only  assumed  such  risk  as  is 
usual  to  mining,  and  that,  if  the  death  re- 
sulted from  extraordinary  risks,  avoidable 
by  proper  inspection  and  precautions  on 
the  part  of  defendant,  it  was  liable.— Buck- 
ley v.  Port  Henry  Iron  Ore  Co.,  (Sup.)  183.* 

6.  In  such  case  it  was  for  the  jury  to  de- 
termine whether  the  deceased  came  to  his 
death  from  risks  which  he  assumed,  or 
from  those  which  defendant  should  have 
protected  him  against;  and,  having,  been 
properly  instructed,  they  were  warranted 
in  finding  for  plaintiff.— Id. 

7.  In  such  case,  defendant  was  not  Uable 


for  said  accident  on  the  theory  that  it  was 
guilty  of  negligence  in  not  sloping  ths 
wall.— Id.* 

8.  Where  the  servant  is  of  such  tender 
years  as  not  fully  to  appreciate  the  danger- 
ous character  of  the  machinery  which  he 
is  put  to  operate,  it  is  the  duty  of  the  mil* 
ter  to  admonish  and  instruct  him;  and 
where  the  evidence  is  conflicting  as  to  the 
fact  of  such  instruction,  a  verdict  for  plain- 
tiff will  not  bo  diBtarbed.*-Qamble  v.  Hine, 
(Sup.)  778.* 

9.  In  an  action  by  a  servant  against  her 
master  for  injuries,  an  allegation  that  the 
machine  causing  the  injury  was  unsafe  and 
defective  is  not  sustained  by  proof  that  the 
machine  repeatedly  required  to  be  pot  in 
order  while  being  used.— Coffey  t.  Qiapal, 
City  Ct.  Brook.)  648. 

10.  An  employe,  whose  duty  was  to  un- 
couple slowly  moving  cars,  stepped  be- 
tween them  for  that  purpose,  at  a  point 
where  the  track  passed  over  a  pit,  ana,  his 
foot  falling  into  a  hole,  his  arm  was  caaght 
between  the  bumpers  and  crushed.  In  an 
action  for  the  injury,  the  hole  was  referred 
to  as  uncovered,  but  witnesses  for  defend- 
ant testified  that  it  was  covered.  The  pit 
was  covered  with  planks,  and  had  been 
opened  the  day  before  the  accident  Heid, 
that  the  hole  referred  to  by  plaintiff  might 
have  been  a  space  left  bjr  an  imperfect  re- 
covering of  the  pit,  which  would  render 
defendant  liable,  and  that  a  verdict  for 
plaintiff  would  not  be  disturbed. — Filbert 
V.  Delaware  &  H.  Canal  Co.,  (Super.  Ct  N. 
Y.)  628. 

Contributory  negligence. 

11.  Where  plaintiff's  evidence  shows  that 
she  was  18  years  old,  and  accustomed  to 
the  use  of  machinery,  and  that,  while  put- 
ting in  order  the  machine  she  was  using,  she 
voluntarily  put  her  hand  too  near  the  roll- 
ers, which  she  knew  to  be  revolving  3.000 
times  a  minute,  and  was  caught  and  injured 
by  them,  a  nonsuit  is^properly  granted.— 
Coffey  Y.  Chapal.  (City  Ct.  Brook.)  64a* 

MECHANICS'  TiTRTra, 

Kotice. 

Under  Laws  N.  Y.  1885,  c.  842,  §  4.  relat- 
ing to  mechanics'  liens,  which  requires  the 
notices  filed  with  the  clerk  to  contain  a 
statement  ''whether  all  the  work  for  which 
the  claim  is  made  has  been  actually  per- 
formed or  furnished,  and,  if  cot,  how  much 
of  ft,"  a  notice  which  fails  to  state  how 
much  of  the  work  under  the  cont|r|fl|nre- 
mains  to  be  performed,  bat  states  that  it 
all  has  been  performed,  when  in  fact  it  has 
been  only  partly  performed,  does  not  en- 
title the  claimant  to  a  lien. —  Foster  f* 
Schneider,  (Sup.)  875. 
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See  Onardian  and  Ward;  Infaneif;  Parent 


Minor. 

nd  Ward;  . 
^Serrice  of  process  upon,  see  WriU,  2. 

MOBTGAQES. 

Power  of  partner  to  execnte,  see  Partner- 
ship, 2. 

What  oonstitates. 

1.  The  rule  that  the  evidenoe  to  establish 
that  a  deed  absolute  on  its  face  is  a  mort- 
gage "must  be  clear,  unequivocal,  and  con- 
vincing," establishes  no  certain  standard 
of  evidence,  the  question  being  merely 
whether  the  evidence  of  the  extrinsic  facts 
shown  is  sufficient  to  rebut  the  presump- 
tion that  the  deed  is  what  it  purports  on  its 
face  to  be.— Haas  v.  Nanert,  (Super.  Ct. 
Bnf.)  723.* 

2.  Plaintiff  testified  that  the  deed  was 
for  security  to  defendant,  who  had  sold 
his  interest  in  a  printing-house  to  his  part- 
ners, plaintiff  and  another,  taking  their 
notes  and  a  chattel  mortgage  in  payment 
Tlie  other  partner  corroborated  this,  and 
said  that  defendant  admitted  to  him  that 
the  land  was  plaintiff's.  One  witness  said 
defendant  told  him  that  if  the  land  sold 
for  more  than  plaintiff  owed  him,  he  was 
to  divide  the  surplus;  and  a  book-keep|er  of 
the  parties  said  that  defendant  sent  him  to 
demand  of  plaintiff  taxes  which  he  had 

Eaid,  and  that  defendant  pointed  out  to 
im  plaintiff's  lot  on  a  map.  Defendant 
denied  that  the  deed  was  for  security,  and 
gave  in  evidence  a  written  agreement  bv 
which,  if  the  land  sold  to  him  by  plaiotiiz 
on  a  date  left  blank  sold  for  more  than  the 
purchase  price  and  taxes,  he  was  to  divide 
the  surplus,  and  if  for  less  plaintiff  was  to 
share  tne  loss.  In  his  sworn  answer  he 
stated  that  the  deed  was  given  in  part  pay- 
ment of  a  debt,  but  on  the  trial  testified 
that  he  gave  his  note  in  pavment,  and  that 
this  note  was  surrendered  as  an  induce- 
ment for  him  to  reenter  the  firm.  Held, 
that  the  evidence  was  sufficient  to  show 
that  the  deed  was  a  mortgage.— -Id. 

8.  Where  it  appears  that  the  evidence 
might  fairly  warrant  a  finding  that  the 
presumption  arising  on  the  face  of  a  deed 
absolute  in  form,  as  well  as  the  adverse 
testimony,  was  overcome,  a  Judgment  de- 
claring tne  deed  a  mortgage  will  not  be 
disturbed  on  appeal.— Id. 

BaqoifliteB  and  ▼alidity--Conaid6ra- 

tion. 

4.  It  is  competent  to  show  by  parol  what 
the  debt  was  for  which  the  mortgage  was 
given  as  security,  though  different  from 
the  one  expressed  on  its  face.— Durfee  v. 
Knowles,  (Sup.)  466. 


6.  Defendant  testified  that  she  executed 
the  mortgage  to  take  up  notes  forged  by 
her  father,  and  held  by  plaintiii.  who 
agreed,  therefor,  not  to  prosecute.  Plain- 
tiff, when  the  mortgage  was  executed,  sur- 
rendered some  of  the  forged  paper,  and 
agreed  to  surrender  the  balance  wnen  cer- 
tain other  arrangements  were  completed. 
There  was  no  other  consideration  for  the 
mortgage.  Held,  that  the  mortgage  was 
void  as  given  to  compound  a  felony. — 
Haxfield  v.  Hoecker,  (Sup.)  T7.- 

Delivery. 

6.  A  mortgage  and  bond,  placed  in  the 
hands  of  the  mortgagee  to  secure  a  loan 
agreed  to  be  made.  But  afterwards  returned 
without  having  been  recorded  or  canceled, 
the  loan  not  having  been  required,  consti- 
tute, as  between  the  parties  and  assign* 
with  notice,  a  valid  security,  when  subse- 
quently redelivered  to  the  mortgagee  to 
secure  a  loan  afterwards  negotiated. — 
Durfee  v.  Knowles,  (Sup. )  466. 

7.  An  agreement  to  let  a  mortgage^ 
which  has  been  delivered  to  the  mortgagee, 
but  not  used,  stand  as  security  for  a  subse- 
quent loan,  is  not  a  mere  parol  extension 
of  the  contract  so  as  to  cover  a  new  obli- 
gation, as  the  mortgage  has  no  legal  incep- 
tion until  delivered  as  security  for  a  debu 
-Id. 

Construction. 

8.'  A  conveyance  in  trust  to  convey  to 
the  surviving  children  of  the  cestui  que 
trust  after  her  death,  though  invalid  as  a 
trust,  may  be  upheld  as  a^ower  in  trust; 
and  under  8  Rev.  St.  N.  yT (7th  Ed.)  2191, 
§  96,  providing  that  the  performance  of 
every  trust  power  may  be  compelled  in 
equity,  the  purchaser  under  foreclosure 
proceedings,  to  which  the  infant  children 
of  the  cestui  que  trust,  then  living,  were  not 
parties,  takes  subject  to  their  right  to  re- 
deem. —  Graham  v.  Fountain,  (Sup.)  598.* 

Payment  and  release. 

9.  A  mutual  release  of  all  demands  exe- 
cuted by  the  parties  will  not  prevent  a  re- 
covery of  the  land  by  plaintiff  if  the  deed 
is  shown  to  be  a  mortgage,  since  the  re- 
lease would  discharge  tne  debt,  but  could 
not  vest  the  title  to  the  mortgaged  prem- 
ises in  the  mortgagee.  —  Haas  v.  Nanert, 
(Super.  Ct.  Buf.)723. 

l6.  In  an  action  by  a  purchaser  of  one  of 
several  lots,  incumbered  by  a  blanket  mort- 
gage, to  ascertain  the  amount  of  the  debt 
properly  chargeable  on  his  lot,  and  release 
the  mortgage  on  payment  thereof,  a  decree 
providing  for  the  payment  of  the  entire 
mortgage  debt  by  plaintiff,  and  that  each 
of  the  other  lot-owners  shall  pay  to  plain- 
tiff their  respective  shares  thereof,  and.  on 
default,  directing  the  sale  of  his  lot,  is  in- 
correct, and  will  be  modified  so  as  to  re- 
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quire  each  owner  to  pay  ihe  amonnt  prop- 
erly chargeable  against  his  lot,  and,  on  de- 
fault by  any  one,  ordering  his  lot  to  be 
aold.— Coffin  v.  Parker,  (Sup.)  76. 

PorQcloBure. 

11.  Where  a  purchaser  in  forelosure  pro- 
ceedings, under  a  trust  deed,  takes  subject 
to  a  rignt  of  redemption  in  the  children  of 
the  cestui  que  trust,  who  should  survive  her. 
a  release  by  the  children,  during  the  life  of 
the  cestui  que  trust,  to  the  purchaser,  does 
not  cure  the  defect  in  his  title,  since  it  can- 
not be  said  what  children  will  survive  her. 
—Graham  v.  Fountain.  (Sup.)  598. 

12.  A  trustee,  who  is  made  a  defendant 
in  foreclosure  proceedings,  is  concluded  by 
the  ludgment.  where  she  appeared  and  de- 
fended as  trustee,  though  she  is  not  so  de- 
scribed.—Id. 

18.  On  foreclosure  of  a  purchase- money 
mortgage,  it  may  be  shown  that  the  prem- 
ises were  purchased  by  the  mortgagor  for 
the  benefit  of  the  firm  of  which  he  was  a 
member,  and  that  a  sealed  contract  be- 
tween the  mortgagee  and  mortgagor's  co- 
partner in  their  names,  was  also  made  for 
the  benefit  of  the  firm;  and.  these  facts 
being  shown,  the  latter  agreement  is  ad- 
missible in  evidence  for  the  purpose  of 
modifying  the  stipulations  of  the  mort- 
gage.-—Johnston  V.  Donvau,  (Sup.)  858. 

MXTNICIPAIi  COBPORA- 
TIONS. 

See,  also,  Highways;  Towns. 
Aid  to  railroads,  see  BaUroad  Companies, 
6-18. 

Constraotion  of  charter. 

1.  The  provisions  of  the  charter  of  Troy 
(Laws  N.  Y.  1884,  c.  287)  requiring  the 
council  to  designate  not  more  than  four 
official  newspapers  for  the  city,  selecting 
those  having  the  largest  circalation  there- 
in, to  be  determined  by  the  oaths  of  the 
publishers,  and  after  an  inspection  of  the 
books  of  their  offices,  are  mandatory. — 
People  V.  City  of  Troy,  (Sup.)  114. 

Violation  of  charter. 

2.  Where  a  city  council  is  required  by  its 
charter  to  designate  certain  newspapers  as 
official  on  certain  evidence,  and  it  disre- 
gards such  provisions,  and  makes  the  des- 
ignation without  requiring  such  evidence, 
certiorari  will  lie,  at  the  relation  of  a  pub- 
lisher claiming  the  largest  circulation  for 
his  paper,  who  was  so  designated  by  a 
former  order,  and  who  would  hold  over  on 
the  failure  of  tne  council  to  designate  for* 
the  current  year,  to  annul  such  designation, 
and  to  re(^uire  the  council  to  conform  to 
the  provisions  of  said  charter. ^Id. 


OfBoers. 

8.  Laws  K  Y.  1870.  c  291.  tit  8.  §  tl, 
providing  that  any  officer  or  person  who 
shall  appropriate  any  monev  of  a  village, 
contrary  to  the  provisions  of  said  diapter, 
shall  be  personally  liable  to  the  village, 
does  not  apply  to  village  trustees  who  in 
good  faith  appropriate  money  belonging  to 
the  villa|[e  highway  fund  to  the  payment 
of  a  liability  of  the  village  which  dioold 
not  be  paid  out  of  said  fund,  but  for  which 
the  trustees  may  provide  a  fund  by  specisl 
tax.— Village  of  Little  Valley  v.  Ayres, 
(Cir.)  691. 

4.  Laws  N.  Y.  1871.  c  485,  creating  the 
board  of  water  commissioners  of  the  vil- 
lage of  Dunkirlc.  and  granting  them  spe- 
cific powers,  creates  a  new  ofi9ce  within 
the  meaning  of  Const.  N.  Y  arL  10.  §  2. 
which  provides  that  all  city,  town,  and  vil- 
lage ofiBcers  for  whose  election  or  appoint- 
ment the  constitution  makes  no  provision 
shall  be  elected  by  the  city.  etc,,  or  some 
authority  thereof,  and  all  other  officers  for 
whose  election  or  appointment  the  consti- 
tution makes  no  provision,  and  ail  officers 
whose  offices  shall  thereafter  be  created  by 
law,  shall  be  elected  by  the  people  or  ap 
pointed  in  such  manner  as  the  le^slatnre 
may  direct,  and  is  not  unconstitutional  be- 
cause it  names  the  persons  who  are  to  con- 
stitute the  commission. — Heqaembourg  v. 
City  of  Dunkirk,  (Sup.)  447. 

5.  AcU  N.  Y.  1884  and  1886.  requiring 
that  honorably  dischfurged  soldiers  of  the 
civil  war  be  preferred  for  appointment  to 
positions  in  the  civil  service  of  the  state 
and  cities  affected  bv  the  acts,  do  not  ap- 
ply to  promotions  m  the  police  depart- 
ment, but  only  to  appointments;  as  by  Laws 
N.  Y  1882,  c.  410,  Laws  1888.  c.  854.  and 
Laws  1884,  c  857,  in  which  a  distinction  is 
recognized  between  appointments  and  pro- 
motions, the  latter  must  be  by  merltorioos 
police  service  and  superior  capacity.— Mc- 
Guire  v.  Byrnes,  (Sup.)  700. 
Contracts. 

6.  Under  a  statute  requiring  munictpti 
contracts  to  be  let  to  the  lowest  bidder,  and 
forfeiting  to  the  citv  the  certified  check  de- 
posited with  such  bid  in  case  the  bidder 
refuses  to  sign  the  contract  within  five 
days,  the  city  officers  have  no  right  to  al- 
low a  bidder  to  withdraw  his  bid.  even  be- 
fore the  bids  are  opened. — Kimball  v.  Hew- 
itt. (C.  P.  N.  Y.)  697. 

Control  of  streets. 

7.  Where  a  street  car.  from  which  plain- 
tiff had  alighted  at  a  turn-table,  wasso  neg* 
ligently  turned  before  plaintiff  could  move 
a  safe  aistance  away  that  it  struck  and  in- 
jured her,  the  city's  permission  to  locate 
the  turn-table  so  that  a  part  of  a  car  an 
turning  would  pass  over  the  sidewalk  did 
not  render  the  city  liable,  as  the  acddenk 
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would  ha^e  hftppaned  hsd  the  location  been 
sach  that  the  car  wonld  turn  wholly  be- 
tween the  curbs.  — Fitch  y.  City  of  New 
York,  (Buper.  Ct.  N.  Y.)700. 

8.  The  railway  company  havins  the  right 
to  a  turn-table  in  the  locality,  the  city  in 
fljLlnff  the  place  exercises  a  discretion 
which  is  not  reviewable  by  the  courts:  the 
aidewalic  having  no  right  to  freedom  from 
encroachment  superior  to  that  of  the  car- 
riage-way.—Id. 

9.  While  plain ti£F  was  wallcing  over  a 
plank  laid  from  a  temporary  sidewalk  in 
front  of  a  building  in  the  course  of  erec- 
tion, to  the  street,  the. plank  turned,  and 
threw  him  agarnst  an  iron  spike  which  had 
been  used  in  connection  with  a  derrick, 
but  was  not  in  use  on  that  day.  Beld  that, 
as  the  occupation  of  the  street  in  this  man- 
ner was  authorized  by  law,  and  as  the  city 
had  no  control  over  the  work,  it  was  not 
liable  for  the  injury.— Winters  v.  City  of 
New  York,  (C.  P.  N.  Y.)  695. 

Defective  streets. 

10.  In  an  action  for  injuries  resulting 
from  a  fall  on  the  sidewalk,  caused  by  ice, 
there  being  a  conflict  of  evideiy:e  as  to  the 
quantity  of  ice,  and  the  length  of  time  it 
had  been  on  the  walk,  witnesses  for  de- 
fendant testifying  that  there  was  a  thin 
film  of  ice  that  had  frozen  on  the  after- 
noon of  the  accident,  it  was  prejudicial  er- 
ror to  refuse  to  instruct  that,  if  the  ice  had 
only  been  formed  by  rain  or  sleet  that 
afternoon,  the  plaintiff  could  not  recover. 
—  Eeane  v.  Village  of  Waterford,  (Sup.) 
182.» 

11.  The  injured  person  fell  on  a  ridge  of 
old  ice  about  two  feet  long  and  six  inches 
wide,  and  frozen  about  two  inches  deep. 
There  was  evidence  that  the  ridge  had  been 
on  the  sidewalk  for  several  davs.  The  evi- 
dence was  conflicting  as  to  whether  there 
was  a  fall  of  snow,  sleet,  and  rain  on  the 
day  of  the  accident.  Beld,  that  a  refusal 
to  charge  that  if  the  jury  believe  that  the 
aidewalks  were  made  generally  slippery  on 
the  evening  of  the  accident  by  reason  of  a 
fall  of  sleet  or  snow  that  day.  so  that  the 
sidewalk,  at  the  place  of  the  accident, 
would  have  been  slippery  without  regard 
to  the  ice  previously  formed,  defendant 
was  not  liable,  was  reversible  error. — 
Tobey  v.  City  of  Hudson,  (Sup.)  180.* 

12.  In  an  action  against  a  city  for  in  j  uries 
sustained  by  a  fall  on  an  icy  sidewalk,  evi- 
dence that  there  was,  at  the  time  of  the  ac- 
cident, an  oval  ridge  of  Ice,  six  inche&high, 
in  the  middle,  sloping  to  the  edges  of  the 
walk;  that  it  had  snowed  three  times  with- 
in the  eleven  davs  preceding,  aggregating 
twenty  inches  of  snow,  the  Fast  fall  being 
five  days  before  the  accident,— justifies  the 
Jury  in  finding  that  the  ice  resulted  from 
the  fall  of  snow  referred  to,  and  that  the 


city  had  notice  of  its  existence. — ^Harring- 
ton V.  Oity  of  Buffalo,  (Sup.)  888.* 

18.  In  such  case  it  is  not  error  to  refuse 
to  instruct  that,  if  the  accident  was  caused 
by  ice  formed  by  the  freezing  of  the  rain 
that  fell  the  day  before,  the  city  was  not 
liable:  as  such  instruction  disregards  the 
rule  of  a  city's  liability  where  injury  re- 
sults from  a  combination  of  two  causes  for 
only  one  of  which  it  is  responsible. — Id. 

14.  In  an  action  for  injuries  caused  bv 
ice  on  the  sidewalk,  where  there  is  evi- 
dence that  eight  inches  of  snow  fell  within 
one  day  of  tne  accident,  and  that  before 
such  storm  there  was  no  ice  at  the  place  of 
the  accident,  a  refusal  to  charge  that  if  the 
accident  was  caused  by  such  storm,  or  ice 
formed  from  it.  the  city  is  not  liable,  is 
error,  where  plaintiff  fails  to  show  that 
the  dangerous  condition  of  the  walk,  re- 
sulting from  such  storm,  continued  any 
length  of  time;  though  there  was  evidence 
to  warrant  the  Jury  in  finding  that  the 
walk  was  In  dangerous  condition  from  pre- 
vious storms.— Duncan  v.  City  of  Buffalo, 

(Sup.)  6oa* 

16.  Laws  N.  Y.  1886.  c.  572.  providing 
that  no  action  against  a  city,  having  QO.OOiO 
inhabitants  or  over,  for  personal  injuries, 
shall  be  maintained,  unless  notice  of  inten- 
tion to  sue,  and  of  the  time  and  place  at 
which  the  injuries  were  received,  shall 
have  been  filed  with  the  corporation  coun- 
sel within  six  months  after  the  cause  of  ac- 
tion accrued,  applies  to  New  York  city,  al- 
though the  consolidation  act,  §  1104,  pro- 
vides for  giving  notice  of  all  claims  against 
the  citv  to  the  comptroller,  and  enacts  that 
no  action  shall  be  maintained  until  80  days 
have  elapsed  since  the  claim  was  so  pre- 
sented; and  notice  of  a  claim  for  damages 
for  personal  injuries  must  be  given  to  both 
the  comptroller  and  corporation  counseL 
— Frankel  v.  City  of  New  York,  (8up.)294 

16.  The  complaint  alleged  that  the  city 
negligently  suffered  the  alleged  obstruc- 
tion and  nuisance  to  remain  upon  the  street 
after  notice  of  its  existence^  Held,  that 
the  action  was  for  the  city's  negligence, 
and  not  for  damages  caused  by  the  ezis^ 
ence  of  a  nuisance,  as,  after  notice,  the 
city  was  negligent  in  not  removing  the  ob- 
struction.—Id. 

Fiscal  management — Liabilities. 

17.  A  claim  for  damages  for  personal  in- 
juries is  a  "claim"  within  the  meaning  of 
the  consolidation  act  of  New  York  city, 
(Laws  N.  Y  1882,  c.  410.  §  128.)  authorizing 
the  comptroller  to  require  any  person,  pre- 
senting for  settlement  an  account  or  claim 
against  the  corporation,  to  be  sworn  before 
him  as  to  any  facts  relative  to  its  Justnesi. 
—-In  re  Dasent,  (Sup.)  600. 

18.  Under  Laws  N.  Y.  1866,  c.  488,  §  4 
directing  certain  funds  raised  by  taxes  cm 


Digitized  by  VjOOQIC 


928 


INDSX. 


the  propertT  in  a  city  to  be  paid  to  the  rail- 
roaa  commiBBioners,  and  by  them  applied 
to  the  interest  on  certain  bonds,  an  In- 
dorsement to  a  bank  by  the  railroad  com- 
missioners of  an  order  for  such  fnnd  drawn 
on  the  city  treasurer  by  the  city  members 
of  the  board  of  county  commissioners 
rives  the  bank  no  title  to  the  fund,  to  au- 
thorize mandamtu  to  the  city  treasurer  to 
pay  over  the  amount  of  the  order.— Peo- 
ple Y.  Stupp,  (Sup.)  587. 

Fiscal  management— Tazatton. 

19.  The  construction  and  operation  by  a 
city  of  a  plant  for  the  supply  of  electric 
light  to  the  city  and  its  inhabitants  is  a  city 
purpose,  within  the  meaning  of  Const.  If. 
Y.  art.  8.  §  11,  prohibiting  cities  from  in- 
curring indebtedness  except  for  city  pur- 
poses.—Hequembourg  y.  City  of  Dunkirk, 
(Sup.)  447. 

▲ctionB. 

20.  An  action  to  restrain  the  confirma- 
tion and  collection  of  an  assessment  upon 
plaintiff's  property  for  a  local  improve- 
ment, the  complaint  alleging  the  making 
of  a  contract  for  the  performance  of  the 
work  invalid  because  the  assessment  had 
not  been  confirmed,  cannot  be  maintained 
as  one  to  remove  a  cloud  upon  title,  or  to 
prevent  the  creation  of  such  a  cloud,  where 
no  illegality  in  the  assessment  proceedings 
is  shown;  and  as  the  action  is  not  one  by  a 
tax-payer  to  prevent  a  waste  of  the  public 
funds,  under  Code  Civil  Proc.  K.  Y.  g  1925, 
there  is  no  support  for  it.— Bork  v.  City  of 
Buffalo.  (Sup)  559. 

21.  Under  Laws  N.  Y.  1886,  c.  572,  mak- 
ing it  a  condition  precedent  to  the  main- 
taining of  an  action  against  a  city  of  50,000 
inhabitants  that  a  notice  of  intention  to  sue 
shall  be  filed,  within  six  months  after  the 
injury,  with  the  corporation  counsel,  the 
commencement  of  a  former  action  by  serv- 
ice of  summons  and  complaint  upon  the 
mayor  is  not  sufficient.  Landon,  J.,  dis- 
senting. —  Dawson  v.  City  of  Troy,  (Sup.) 
187. 

22.  A  city  sought  to  recover  the  amount 
of  a  Judgment  against  it  for  injuries  result- 
ing from  a  fall  on  the  ice.  caused  by  water 
running  from  the  water-spout  of  defend- 
ant's building.  The  complaint  alleged  that 
the  spout  was  a  nuisance;  that  the  city  de- 
fended the  action,  and  paid  the  Judgment; 
but  did  not  allege  any  such  notice  as  would 
render  the  city  liable  for  the  accumulation 
of  ice.  Held  that,  as  the  judgment  against 
the  city  could  have  been  recovered  only  on 
proof  of  such  notice,  the  allegation  that  it 
was  rendered  requires  the  inference  that 
the  city  had  such  notice.  —  City  of  New 
York  y.  Dimick.  (Sup.)  46.* 

28.  In  such  a  case  the  city  and  the  per- 
son whose  negligence  caused  the  injury  are 
not  in  pari  delicto;  and  where,  as  in  this  in- 


stance, the  nagligenoe  of  the  city  is  cob- 
structive,  the  rale  that  one  wrong-doer  can- 
not recover. damages  against  the  other  for 
injuries  caused  by  their  Joint  offense  does 
not  apply.— Id.* 

24.  Laws  N.  Y.  1886,  c  568.  §§  1.  8; 
which  provide  that  daima  against  the  ci^ 
of  Brooklyn  must  be  presented  in  detail, 
verified  by  the  claimant,  to  the  comptroller 
for  adjustment,  else  an  action  thereon  can- 
not be  maintained,  do  not  apply  to  actions 
for  torts.  —  Cavan  y.  City  ox  Brooklyn, 
(City  Ct  Brook.)  21. 

Mutoal  Benefit  Gfocietiea. 

See  Insurance,  9-12. 

Exemption  from  taxation,  see  TasMtian,  1. 

National  Bankfl, 

See  Banke  and  Banking,  2L 

NEQUaENCEL 

See,  also,  Master  and  Servant,  4-10;  Muniei- 
pal  Carporationa,  10-16;  Railroad  Compa- 
nies, 21-!^. 

Contributory,  see  Carriers,  14-16;  Masiir 
and  Servant,  11;  Baibroad  Companies,  f^- 
29. 

What  constitutes,  see  Carriers,  18. 

What  oonstitutea. 

1.  Plaintiff's  intesUte,  a  switchman  in 
defendant's  employ,  was  killed,  by  the  fall- 
ing of  Umber  from  defendant's  car,  which 
was  without  brackets  for  stakes  to  support 
the  lumber,  as  lumber  cars  osuaJly  nave. 
The  cars  were  loaded,  bv  direction  of  the 
yard  foreman,  to  carry  the  lunaber  about  a 
mile  over  several  switches,  which  would 
iolt  the  load.  Witnesses  testified  that  they 
nad  seen  these  cars  used,  and  never  heard 
of  any  accident  before.  Defendant  had 
adopted  no  rules  for  loading  lumber,  nor 
as  to  the  kind  of  car  to  be  used;  but  the 
method  pursued  was  adopted  by  the  em- 
ployes, and  was  considerea  safe  by  the  fore- 
man. Held,  that  the  question  "^of  negli^ 
gence,  on  such  facts,  was  for  the  jury,  and 
a  verdict  for  plaintiff  should  not  be  set 
aside.-— Ford  v.  Lake  Shore  &  H.  8.  R  Co., 
(Super.  Ct.  Buf.)  1.* 

2.  Upon  such  evidence,  the  Jnry  being 
instructed  that  it  was  for  them  to  decide 
whether  defendant  had  disregarded  whst 
would  be  reasonably  suggested  to  the  mind 
of  anjordinarily  prudent  man  in  the  manner 
in  which  the  lumber  was  loaded,  and  that 
if  the  accident  was  not  within  the  reason- 
able contemplation  of  defendant,  and  if  it 
happened  after  defendant  had  exercised 
such  a  degree  of  prudence  and  caotion  to 
prevent  it,  it  would  not  be  liable,  it  wss  not 
error  to  refuse  to  charge  that  "iinleis  the 
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Jury  believe  tbat,  in  the  exercise  of  ordi- 
nary care,  defendant  could  have  foreseen 
that  this  accident  would  probably  occur  by 
loading  the  cars  In  the  manner  in  which 
they  did,  they  must  find  for  the  defendant " 

Bemote  and  proximate  oauw. 

8.  Defendant's  train  having  become  un- 
coupled through  a  defective  appliance,  a 
brakeman,  whfie  engaged  In  repairing  the 
mishap  in  the  portion  of  the  train  remain- 
ing stationary,  was,  by  the  negligence  of 
the  engineer,  backed  upon  by  the  engine 
and  forward  part  of  the  train,  and  killed. 
JTM,  that  the  proximate  canse  of  the  acci- 
dent was  not  the  defective  appliance,  but 
the  negligence  of  a  fellow-servant  Dyk- 
man,  J.,  dissenting. — Course  v.  New  York, 
L.  E.  &  W.  R  Co..  (Sup.)  812.* 

4.  A  conflagration  is  the  natural  and 
proximate  result  of  the  fall  of  a  building 
in  which  fires  are  used;  and  one  who  Is  re- 
sponsible for  the  fall  must  answer,  also,  for 
toe  damages  caused  by  the  fire.— H.  L. 
Jndd  &  Co.  V.  Cushing,  (Sup.)  886. 

Firefl. 

5.  Where  two  adjacent  building  have 
separate  and  distinct  walls  of  brick  and 
stone,  they  are  separate  buildings  within 
the  role  in  Ryan  v.  Railroad  Co..  85  N.  Y. 
210.  that  where  a  house  takes  fire  by  the 
negligence  of  the  owner,  and  the  fiames 
extend  to  and  destroy  an  adjacent  building, 
the  owner  is  not  liable  to  the  owner  of 
the  second  building;  and  the  rule  is  not 
changed  by  the  fact  that  the  same  person 
owns  both  buildings,  so  as  to  make  him 
liable  to  the  occupants  of  the  second  build- 
ing.—Id. 

Contributory  negligenoe. 

6.  In  an  action  against  a  city  for  inju- 
ries received  in  falling  from  the  draw  of  a 
bridge,  it  appeared  that  at  9  o'clock  p.  m. 
while  the  bridge  was  well  lighted,  police- 
men and  gate-keepers  at  their  places,  plain- 
tiff, not  heeding  the  warning  whistle  nor 
shouts  of  policemen,  walked  on  the  draw 
before  it  commenced  to  turn,  and,  while  it 
was  turning,  stepped  off  at  the  further  end 
into  the  river.  Tne  gate  at  the  stationary 
part  of  the  bridge  was  closed  before  the 
draw  turned,  but  he  did  not  see  it,  nor 
know  that  the  draw  was  turning,  nor  did 
he  look  or  listen  for  signals.  He  could 
have  safely  remained  on  the  draw  until  it 
turned  back  to  its  place.  Plaintiff  was 
well  acquainted  with  the  bridge,  and  knew 
the  draw  was  liable  to  turn  at  any  time. 
MM,  that  the  injury  was  the  result  of 
plaintiff's  negligence.  —  Muhr  v.  City  of 
New  York.  (C.  P.  N.  Y.)  69.* 

Pleading. 

7.  An  allegation  that  defendants  negli- 
^ntly  allowed  a  step-ladder  in  their  fac- 

v«2n.y.s. — 59 


tory  to  become  unsafe,  whereby  It  gave 
way,  and  caused  the  injury,  is  sufl9cientlj 
definite  and  certain,  without  specifying 
the  particular  defect  causing  the  ladder  to 
break  down.-*8chmidtkunst  v.  Sutro,  (C. 
P.N.  Y.) 706. 

Evidence. 

8.  In  an  action  M^ainst  a  railroad  for  in- 
juries caused  by  a  defective  or  mismanaged 
switch,  there  was  no  prejudicial  error  in 
asking  defendant's  switchman  if  he  recol- 
lected a  prior  act  of  negligence  on  his  part, 
where  it  appears  that  the  question  was 
asked  more  to  test  his  recollection  than 
with  any  other  view,  and  nothing  more 
was  asked  In  regard  to  it.— Stoader  v. 
New  York,  L.  E.  &  W.  R.  Co.,  (Sup.)  780. 

KEQOTIABLiE  INSTRU- 
MENTS. 

Indorsement  by  agent,  see  C^araUant,  9, 
10. 

Alteration. 

1.  F.  obtained  from  defendant  a  draft  on 
another  bank  for  $8.50.  This  he  fraudu- 
lently raised  by  adding  a  "y**  to  the  writ- 
ten "eight,"  and  a  cipher  to  the  figure  8. 
Plaintiff  purchased  it  at  its  apparent  face 
value,  in  good  faith.  The  drawee  refused 
to  pay  It.  Meld,  that  plaintiff  could  not  re- 
cover from  defendant  even  the  amount  for 
which  it  was  originally  drawn.— Flannii- 
gan  V.  National  Union  Bank,  (City  CU  N. 
Y.)488.* 

Aooommodation  note. 

2.  Where  defendants,  whose  names  had 
been  signed  to  a  note  without  authority, 
gave  the  payee  a  new  note  in  place  of  the 
old,  at  the  latter's  request,  tne  question 
whether  the  new  note  was  an  accommoda- 
tion note,  or  was  given  because  defendants 
did  not  dispute  their  liability  on  the  former 
note,  was  for  the  jury.— Dowden  v.  Calvin, 
(C.  P.  N.  Y.)  161. 

Indorsement  and  transfer. 

8.  In  the  absence  of  fraud,  an  assignee 
for  value  of  a  note  may  recover  from  the 
maker  the  face  of  the  note,  with  interest, 
though  he  bought  the  note,  after  maturity, 
for  less  than  its  face  value. — Hartnett  v. 
Adler.  (C.  P.  N.  Y.)  713. 

4.  Evidence  that  the  drawer  of  a  check 
payable  to  his  own  order  gave  it,  without 
indorsement,  to  plaintiff,  asserting  that  it 
was  good,  that  it  was  certified,  that  the 
money  was  in  the  bank,  and  that  all  plain- 
tiff had  to  do  was  to  take  the  check  and 
get  the  money,  does  not  show  an  assign- 
ment of  the  fund  represented  by  the  check. 
—Lynch  v.  First  Nat.  Bank,  (Cir.)  628.* 

6.  An  agreement  by  indorsers  (copart- 
ners) with  the  holder  of  notes  that  the  lat- 
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ter  should  try  to  collect  them  from  the 
m alters,  and  on  his  failure  to  collect  the  in- 
dorsers  would  pay,  does  not  alter  the  rights 
of  the  parties,  and  payment  by  the  execu- 
tors of  one  of  the  partners,  after  the  ex- 
piration of  the  statutory  period,  does  not 
charge  the  other  partner,  especially  where 
the  statutory  period  had  also  elapsed  since 
the  last  attempt  to  collect  from  the  mak- 
ers.—Grimes  V.  Osterhoudt,  (Sup.)  4W. 

6.  G.  Bros,  being  indebted  to  aefendants 
L.  Bros,  on  a  note  for  $2,000.  which  the 
latter  had  indorsed  and  negotiated,  they- 
loaned  G.  Brqs.  three  other  notes  with 
which  to  pay  it  When  these  became  due 
G.  Bros.,  being  unable  to  pay  them,  de- 
fendants loaned  them  flve  other  notes, 
executed  by  third  persons,  for  that  pur- 
pose.   The  92,000  note  not  being  paid  by 

Bros. .  defendants  were  compelled  to  pay 
it  themselves.  Plaintiff  received  the  notes 
in  suit  (two  of  the  five)  from  G.  Bros,  after 
maturity,  as  collateral  security  for  a  pre- 
existing debt.  Held,  that  G.  Bros,  could 
not  have  maintained  an  action  against  de- 
fendants L.  Bros,  on  the  notes,  the  pay- 
ment of  the  92,000  note  being  a  condition 
precedent,  and  that  plaintiff  was  in  no  bet- 
ter position.— Qeyer  ▼.  Lawrence,  (Sup.) 
808. 

Aooeptanoe. 

7.  Under  1  Rev.  8t  N.  Y.  p.  768.  §  6, 
making  acceptance  in  writing  requisite  to 
charge  the  drawee  as  acceptor  of  a  bill  of 
exchange,  the  drawee  is  not  liable  to  the 
payee  without  such  writing,  though  he 
was  indebted  to  the  drawer  for  the  amount, 
and  orally  promised  the  payee,  when  the 
bill  was  presented,  that  he  would  pay  it.— 
Weinhauer  V.  Morrison,  (Sup.)  644. 

Demand,  protest,  and  notice. 

8.  Where  a  check  was  delivered  by  the 
drawee  without  indorsement  to  plaintiff, 
and  he  was  told  to  collect  it,  the  bank  can- 
not be  held  liable  to  plaintiff,  as  assignee, 
on  a  mere  production  of  the  check  and  de- 
mand for  payment,  without  any  notice  of 
the  assignment,  even  if  the  transaction 
amounted  to  an  assignment. — ^Lynch  v. 
First  Nat.  Bank.  (Cir.)  628. 

9.  The  testimonv  of  the  notary  that  he 
gave  the  note  to  his  clerk,  who  afterwards 
reported  that  he  had  presented  it,  and 
mailed  notice  of  non-payment,  is  hearsay 
as  to  whether  the  note  was  presented  or 
notice  given.— Gessner  v.  Smith,  (City  Ct. 
K  Y.)656. 

10.  A  notary's  certificate  of  protest  and 
notice  is  of  no  effect  as  evidence,  when  it 
is  shown  by  the  testimony  of  the  notary 
that  he  did  not  personally  present  the 
note,  nor  give  the  notice. — Id. 

11.  Under  Code  Civil  Proc.  N.  Y.  §928, 
making  a  notary's  certificate  of  protest 
and  notice  presumptive  evidence,  unless 


the  party  against  whom  it  it  offered  serves 
with  his  pleading,  or  within  10  days  after 
issue  Joined,  an  original  affladavit,  denying 
notice,  an  affidavit  annexed  to  the  anawer 
of  which  a  copy  is  aerved  is  insufficient  to 
exclude  the  certificate.— Id. 
Aotiona. 

12.  Upon  the  production  in  court  of  a 
negoUaole  note  sued  on,  properly  indoraed, 
the  presumption  arises,  not  only  that  plain- 
tiff IS  the  holder,  but  also  that  he  became 
the  holder  before  maturity,  and  for  full 
value.— National  State  Bank  v.  Richard- 
son, (Sap.)  804. 

18.  An  undertaking  by  a  company  sell- 
ing oats,  to  sell  for  the  purchaser  twice  the 
quantity  bought  by  him.  at  $15  per  bushel 
appearing  on  its  face  impracticable,  and 
there  being  evidence  that  the  company  wss 
represented  to  have  a  capital  of  $100.0(1). 
less  than  10  per  cent,  of  that  amount  being 
in  fact  paid  m.  and  of  representations  as  to 
profits  made  by  others,  and  also  evidence 
that  the  plaintiff  was  not  a  bona  fide  bolder 
of  the  purchaaer's  note,  the  case  should  be 
submitted  to  the  Jury  on  the  question  of 
fraud.— Matoon  v.  Blossom,  (Sup.)  551. 

NEW  TRTATi, 

Newly-discovered    evidence,    see     Irurtr- 

anee,  5. 
Verdict  contrary  to  evidence,  see  Sttle,  20. 

Improper  verdiot. 

1.  Where  plaintiff  sues  for  land  as  the 
legitimate  son  and  only  heir  of  one  de- 
ceased, and  introduces  the  record  of  an  ac- 
tion by  his  mother's  father,  four  months 
after  his  birth,  against  deceased,  for  se- 
duction, in  which  his  mother  testified  she 
was  not  married,  and  in  which  judgmeot 
was  rendered  for  plaintiff,  the  court  prop- 
erly set  aside  a  verdict  for  plaintiff. — Els- 
enlord  v.  Clum,  (Sup.)  125. 

^Burpriae. 

2.  A  new  trial  will  not  be  granted  on  the 
ground  of  surprise,  occaaioned  by  the  re- 
ception of  certain  evidence  whi<^  it  is  al- 
leged plaintiff  could  have  contradicted  if 
she  had  anticipated  it,  and  had  not  been 
prevented  by  illness  from  attending  at  the 
trial,  where  no  suggestion  of  surprise  wss 
made  at  the  trial,  and  no  opportunity  was 
requested  to  procure  plaintiff's  testimony. 
— Foster  V.  Baston,  (Sup.)  772. 
Newly-discovered  evideiioe. 

8.  A  new  trial  will  not  be  n-anted  for  sl- 
leged  newly-discovered  evidence,  consist- 
ing of  transcripts  from  the  books,  and  the 
testimony  of  the  book-keeper,  of  the  firm 
of  which  the  applicant  was  a  member,  and 
from  which  he  derives  title;  such  evidence 
having  been  producible  at  the  trial,  and 
being  cumulative  and  impeaching,  and  no- 
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tice  of  its  materiality  baving  been  con- 
veyed by  tbe  aoBwer. — Wbitney  v.  Saze, 
(City  Ct.  N.  Y.)  658.. 

Motion  for  reargument. 

4.  Wbere,  after  an  order  for  a  new  trial, 
defendant  has  noticed  the  cause  for  trial, 
proceedings  of  plaintiff,  on  a  motion  for 
reaigument,  do  not  stand  in  the  way  of  de- 
fendant's right  to  proceed  under  the  order. 
—Van  Qelder  v.  Hallenbeck,  (Sup.)  252. 

Notice. 

^/)»»/y  fide  purchasers,  see  Vendor  and  Ven- 
dee. 
Ol  auorney's  lien,  see  Attorney  and  CUent,  8. 
ciaim  for  damages,  see  Municipal  Oor- 
porations,  15;  Telegraph  Companies,  2. 
mechanics'  lien,  see  Mechanics'  Liens, 

NXnSANCB. 

Bemedies— Ixgunction. 

1.  Defendant  maintained  an  uncovered 
pile  of  mouldinfi^  sand  near  plaintiff's  resi- 
dence, from  which  sand  was  blown  when 
the  wind  was  in  a  certain  direction,  caus- 
ing annoyance  and  discomfort  to  the  in- 
mates of  such  residence,  and  injury  to  the 
furniture.  Held  that,  while  such  act  was 
lawful  if  properly  conducted,  a  finding 
that  the  same  was  so  improperly  conducted 
as  to  constitute  a  nuisance  was  warranted, 
and  that  an  injunction  properly  issued  re- 
straining its  continuance.  — Dunsbach  v. 
Hollister,  (Sup.)  94.* 

2.  Defendant  operated  an  electric  light 
station  before  plaintiff  purchased  the  ad- 
joining houses,  but  later  erected  an  exten- 
sion, and  placed  therein  a  400-horse-power 
engine  and  a  16-foot  cog-wheel.  The  ma- 
«hmery  could  have  been  driven  with  small- 
er engines  and  belts,  with  little  injury  to 
plaintiff's  property,  but  tbe  lar^e  engine 
and  wheel  caused  a  Jar  and  annoying  noises 
after  night,  without  causing  permanent  in- 
Jurjrto  the  building.  The  extension  and 
engine  were  properly  constructed,  and  the 
business  carefully  conducted.  Smaller  en- 
gines would  occupy  more  space,  and  re- 
quire greater  expense.  Defendant  had  in- 
vested about  $200,000.  and  furnished  light 
to  the  city  and  many  merchants.  iNew 
buildings  were  under  construction  into 
which  defendant  intended  removing,  when 
the  station  complained  of  would  be  discon- 
tinued. Held  that,  while  defendant's  busi- 
ness was  a  nuisance,  and  should  be  re- 
strained, in  view  of  the  fact  that  compen- 
sation in  damages  could  be  made,  and  that 
great  loss  to  defendant  and  inconvenience 
to  the  public  would  result  from  its  imme- 
diate suspension,  time  should  be  given  de- 
fendant to  remove  its  plant  before  the 

Judgment  should  take  effect.— Braender  v. 
larlem  Lighting  Co.,  (Sup.)  245. 


8.  In  an  action  t^  enjoin  the  operation 
of  an  oil  reflnerv,  the  refuse  from  which 
pollutes  plaintiff's  well,  and  for  damages, 
a  jur^  is  properly  impaneled  to  try  certain 
questions  of  fact,  and  instructed  to  find  a 
special  verdict,  under  Code  Civil  Proc.  N. 
Y  g  971,  providing  that  issues  of  fact  may 
be  tried  by  a  Jury,  the  questions  to  be  dis- 
tinctly and  plainly  stated  for  trial.— -Dillon 
V.  Acme  Oil  Co.,  (Sup.)  289. 

4.  Where  oil  from  defendant's  works 
soaked  into  the  ground,  and  was  carried 
by  a  subterranean  stream  to  plaintiff's  well, 
defendant  is  not  liable  for  its  pollution,  and 
the  works  will  not  be  enloined  in  the  ab- 
sence of  evidence  of  negligent  operation. 

Action  for  damages. 

5.  In  an  action  for  damages  from  a  nui- 
sance caused  by  a  sand  hill,  the  court 
charged:  *'If  it  [the  sand]  is  of  such  a  nat- 
ure that  it  may  oe  cast  about  by  tbe  wind, 
and  blown  to  the  house  of  a  neighbor,  then 
the  man  putting  it  there  must  prevent  it, 
if  he  can  by  any  reasonable  means.  **  The 
court  then  suggested  various  means  of  pre- 
venting it,  such  as  a  board  roof,  tarpaulin 
cover,  keeping  it  wet.  eta.  and  remarked 
that  it  was  for  the  Jury  to  see  if  there  was 
any  means  to  prevent  the  blowing  of  the 
sand.  Held,  that  such  remark  was  not  im- 
proper, as  leavine  the  Jury  to  imagine 
some  uncharged  and  unproved  negligence. 
— Dunsbach  v.  Hollister,  (Sup.)  94. 

6.  Such  injury  is  not  caused  by  act  of 
God,  for  which  defendant  is  not  responsi- 
ble, there  being  no  showing  that  care 
had  been  taken  to  guard  against  ordinary 
winds,  and  that  the  injury  was  caused  by 
a  gale  of  unexpected  violence.— Id. 

7.  It  is  unnecessary  to  notify  defendant 
of  the  injurious  effect  of  such  act  before 
bringing  an  action  for  damages  and  an  in- 
junction.—Id. 

OFFICE  AND  OFFICEB. 

See,  also.  District  and  ProsecvUng  Attorneys; 
Judge;  Justices  of  the  Peace;  Sheriffs  and 
Constables, 

Municipal  officers,  see  Municipal  Corpora- 
turns,  9r^, 

Presumption  of  performance  of  duty,  see 
Hospital, 

Appointment. 

1.  A  petition  for  mandamus  to  the  city 
council  to  appoint  to  office  an  honorably 
discharged  soldier  of  the  civil  war.  under 
the  civil  service  law,  is  fatally  defective  in 
not  averring  that  the  council  knew  that  he 
was  an  honorably  discharged  soldier. — In 
re  Wortman,  (Sup.)  824. 

2.  Under  Buffalo  city  charter,  tit.  2,  §  60, 
authorizing  the  street  commissioner  to  ap- 
point street  inspectors,  and  naming  tliem 
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us  city  officerB,  a  street  iDspector  is  within 
the  Kew  York  civil  service  laws.  declariDg 
that  preference  shall  be  given  to  honorably 
discharged  soldiers  of  the  civil  war.— Id. 

8.  Laws  N.  Y.  1884.  c.  410»  §  4.  as  amended 
by  Laws  1886.  c.  29.  g  1,  requiring  that 
honorably  discharged  soldiers  of  the  late 
war  shall  be  preferred  for  appointment  to 
positions  in  the  civil  service  of  the  state 
and  cities  a£Fected  by  the  acts,  applies  to 
New  York  city,  though  previous  statutes, 
also  applicable  to  New  York,  with  other 
cities,  provided  for  appointments  and  pro- 
motions only  on  an  examination  as  to  fit- 
ness.—McGuire  V.  Byrnes,  (Bnp.)  760. 

Qualiflcatlon. 

4.  Laws  N.  Y.  1884.  c.  410,  g  4.  providing 
that  honorably  discharged  soldiers  of  the 
civil  war  shall  be  preferred  for  appoint- 
ment in  the  civil  service  of  the  state  and 
of  the  cities,  is  not  violative  of  Const.  N.  Y. 
art.  12,  §  1,  declaring  that  no  other  oath, 
declaration,  or  t^st  shall  be  required  as  a 
qualification  for  office  than  that  contained 
in  this  constitution. — In  re  Wortman,  (Sup.) 
824. 

5.  Nor  does  it  violate  Const.  U.  8.  amend. 
14.  ^1.  prohibiting  a  state  to  pass  anv  law 
abridging  the  privileges  or  immunities  of 
citizens,  or  to  deprive  any  one  of  life,  lib- 
erty, or  property  without  due  process  of 
law.— Id. 

Injunction. 

6.  Under  Buffalo  city  charter,  tit  2,  g 
50,  authorizing  the  street  commissioner  to 
appoint  health  and  street  inspectors,  and 
naminff  such  inspectors  as  city  officers,  a 
street  inspector  is  within  the  New  York 
civil  service  laws,  and,  in  an  action  to  re- 
strain payment  for  the  services  of  a  street 
commissioner  appointed  without  regard  to 
civil  service  rules,  a  temporary  injunction 
will  be  continued  until  final  decision. — 
Rogers  v.  City  of  Buflfalo.  (Sup.)  326.* 

7.  Equity  will  not  restrain  the  incum- 
bent of  an  office  from  exercising  its  duties 
pending  an  action  involving  his  title  there- 
to.—Breslin  V.  Quinn,  (Sup.) 677. 

Orders. 

Interlocutory  order,  see  Taxation,  8. 

Of  publication  of  summons,  see  Writ8, 4, 6. 

PABENT  AND  CHILD. 

Conveyances  between,  see  Fraudulent  Can- 

aeyanees,  0, 10. 
Custody  of  children,  see  Dii>oree,  10. 

Custody  of  ohildren. 

1.  Code  Civil  Proc.  N.  Y.  §§  2017-2019. 
giving  justices  of  the  supreme  court,  or  any 
one  authorized  to  perform  the  duties  of 
such  Justice,  jurisdiction  to  award  writs  of 


hahea9  carpus,  and  to  examine  into  the  cause 
of  the  detention  of  a  prisoner,  and  in  a 
proper  case  to  discharge  him,  does  not  con- 
fer jurisdiction  on  sucn  officers  to  take  an 
infant  from  the  custody  of  the  mother,  and 
award  it  to  the  father.— People  v.  Psrr, 


ws  N.  Y.  1877,  c.  417,  subd.  21.  re- 
pealing Laws  1847;  c.  280, 1 16,  which  con- 
ferred on  a  single  justice  the  powers  of  a 
chancellor  or  vice-chancellor,  deprives 
such  justice  of  equity  powers  out  of  court; 
and  therefore  a  county  Judge,  under  Code 
Civil  Proc.  g  241,  giving  a  county  Judge  the 
powers  conferred  by  law,  in  general  lan- 
guage, upon  an  officer  authorized  to  per- 
form the  duties  of  such  Justice,  has  no  ao- 
thority  to  make  an  order  taking  an  infant 
from  the  custody  of  its  mother,  and  award- 
ing it  to  its  father,  as  sucli  Jurisdiction  is 
purely  equitable.— Id. 
Vagrant  ohild. 

8.  Under  Pen.  Code  N.  Y.  §  291.  si 
amended  in  1886  and  1888,  and  by  the  con- 
solidation act  of  1882.  g§  15Mr-1682,  provid- 
ing that,  when  complaint  is  made  agaiuBt 
any  vagrant  child,  the  magistrate  must 
cause  the  child  to  be  brought  before  him 
for  examination,  and  also  cause  the  parent, 
guardian,  or  master  of  the  child,  if  the 
child  has  any,  to  be  summoned  to  attend 
the  examination,  where  the  examining 
magistrate  commits  the  child  without  sum- 
moninff  his  guardian,  and  it  appears  that 
he  had  a  guardian,  the  child  will  be  re- 
leased on  habeas  corpus, — In  re  Malonej. 
(Bup.)247. 

PartieB. 

Defendant,  necessary  parties,  see  Husband 

and  Wife,  7. 
Plaintiff,    proper    parties,    see     Corpora 

tions,2^ 

tartthon. 

Vacating  judgment. 

A  Judgment  directing  the  sale  of  lands 
found  by  the  county  court  not  to  be  sus- 
ceptible of  partition,  though  improper  un- 
der Code  Civil  Proc.  N.Y.  §  1533,  provid- 
ing that,  where  it  appears  that  a  partition 
cannot  be  made  without  great  prejudice 
to  the  owners,  the  complaint  shall  be  dis- 
missed, will  not  be  set  aside  on  the  motion 
of  infant  owners,  when  the  judgment,  sale, 
and  confirmation  were  unezcepted  to:  the 
remedy,  if  any,  bein^  against  the  gusrdiin 
ad  litem  in  the  action  for  negligence.— 
Prior  V.  Prior,  (Sup.)  623. 

PABTNEBSHIP. 

Conveyances  between  partners,  see  /Vos^ 

ulent  Conveyances,  1. 
Right  to  firm  name,  see  Qood-  WHL 
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What  oonstitates. 

1.  An  agreement  expressly  proTlded  that 
the  relation  between  the  parties  should  not 
be  one  of  partnership.  By  a  new  agree- 
ment plaintiff  agreed  to  act  nnder  defend- 
ant's management,  at  sach^times  and 
places,  during  theatrical  seasons,  as  he 
might  elect,  and  that  she  would  not  act 
under  the  management  of  any  other  per- 
son that  a  correct  account  should  be  kept, 
the  books  to  be  open  to  plaintiff's  inspec- 
tion at  all  times,  and  that  the  personal  ex- 
penses, except  railway  tickets,  of  each 
party,  should  be  an  inaividual  matter,  but 
that  all  other  expenses  of  the  company 
should  be  deducted  from  the  receipts,  and 
the  residue  be  equally  divided  between 
plaintiff  and  defendant.  Held  not  a  co- 
nartnership.  —  Haberkorn  v.   Hill   (Sup.) 

Authority  of  partner. 

2.  One  partner  can  in  the  firm  name  ex- 
ecute a  mortgage  of  the  firm  property,  to 
secure  a  firm  debt,  without  consulting  his 
partner.— Neer  ▼.  Oakley,  (City  Gt.  Brook.) 
482.* 

Aoconnting. 

3.  The  agreement  for  payment  of  inter- 
est on  excess  of  contribution  implies  that 
interest  shall  be  charged  for  a  deficiency, 
and  therefore  the  partners  are  entitled  to 
share  in  the  profits  in  proportion  to  their 
agreed  contribntions.  subject  to  payment 
of  interest  on  deficiency,  rather  than  in 
proportion  to  their  actual  contributions. 
— ^In  re  Laney,  (Bup.)  448. 

4.  8uch  deficiency  is  determined  by  de- 
ducting from  each  partner's  investment  at 
the  beginning  of  the  year  the  amounts 
drawn  out  by  him  during  the  year,  and  add- 
ing his  share  of  the  profits.  The  interest 
to  be  charged  or  credited  is  computed 
upon  the  difference  between  this  result 
and  the  prescribed  contribution  to  capital 
stock.— Id. 

5.  It  appeared  in  an  action  for  account- 
ing that,  by  reason  of  uncollected  and  un- 
converted firm  assets,  no  final  decree  could 
then  be  made.  EM,  that  danger  of  loss  or 
waste  to  the  property  in  dispute  was  suf- 
ficiently shown  to  warrant  the  appoint- 
ment of  a  receiver,  under  Code  Civil  Proc. 
N.  Y.  §  718,  providing  that  a  receiver  may 
be  appointed  on  the  application  of  a  party 
establishing  an  apparent  right  to  the  prop- 
erty, and  that  there  is  danger  of  its  loss 
or  injury,  though  the  complaint  simply 
prayed  an  accounting;  but  as  neither  party 
was  alleged  to  be  insolvent,  they  would 
not  be  required  to  pay  over  money  of  the 
firm  in  their  hands  to  the  receiver.— Smith 
V.  Pitchett,  (Sup.)  261. 

Pirm  and  private  oreditom. 
t,  In  an  acUon  by  a  creditor  of  a  firm  to 


establish  a  Hen  on  partnership  property  as 
against  the  holder  of  a  mortgage  on  the  in- 
dividual interest  of  a  partner.lt  appeared 
that,  on  dissolution  of  the  firm,  such  cred- 
itor had  accepted  a  new  firm,  then  formed, 
as  his  debtor.  It  was  not  shown  that  he 
had  not  waived  his  claim  against  the  mem- 
bers of  such  former  firm,  and  it  appeared 
that  he  had  long  delayed  asserting  such 
claim;  that  the  mortgage  had  been  trans- 
ferred; and  that  new  rights  had  intervened. 
Held,  that  the  creditor  was  not  entitled  to 
such  lien. — Consaulus  v.  McConihe,  (Sup.) 

7.  Where  a  mortgajre  of  firm  property  is 
made  bv  one  partner  in  the  firm  name,  and 
immediately  assigned  by  the  mortgagee  to 
the  wife  of  the  partner  executing  it.  evi- 
dence is  admissible  to  show  that  the  mort- 
gage was  made  to  secure  a  firm  debt  to  the 
assignee,  instead  of  the  mortgagee.— Neer 
V.  Oakley,  (City  Ct.  Brook.)  482. 

8.  Where  the  testimony  of  the  partner 
who  executed  a  mortgage  and  the  assignee 
tends  to  show  that  the  loan  for  which  the 
mortgage  was  given  was  made  for  the  ben- 
efit 01  the  firm,  and  not  for  the  individual 
benefit  of  the  executing  partner,  as  against 
the  other  partner's  denial  of  any  knowl- 
edge of  such  indebtedness,  the  question  of 
the  firm  indebtedness  is  properly  submit- 
ted to  the  Jury.— Id. 

Surviving  partners. 

9.  Where  partners  have  agreed  that  one 
contributing  more  than  his  share  of  the 
capital  stock  shall  be  allowed  interest  on 
the  amonnt  so  contributed,  and,  pursuant 
to  a  previous  agreement,  the  partnership 
is  continued  after  the  death  of  one  of  the 
partners,  his  administrator  may  rightfully 
allow  the  excess  which  his  intestate  had 
in  the  business  at  the  time  of  his  death  to 
remain  at  the  stipulated  rate  of  interest. — 
In  re  Laney,  (Sup.)  44B. 

10.  A  sum  fixed  upon  as  the  estimated 
value  of  intestate's  services,  and  which  it 
was  agreed  should  be  deducted  from  the 
share  of  profits  going  to  his  estate,  belongs 
to  the  partnership,  and  not  to  the  surviv- 
ing partners.— Id. 

11.  A  partner  may  by  agreement  bind 
his  estate  to  a  continuance  of  the  partner- 
ship after  his  death. — Id. 

12b  A  partnership  contract  provided  that 
on  the  death  of  either  partner  the  business 
should  be  carried  on  by  the  survivor  for 
five  years,  the  deceased  partner's  estate  to 
share  the  profits  and  losses,  as  the  deceased 

Sartner  would  have  done  had  he  lived, 
^ne  partner  died  testate,  making  no  pro- 
vision for  his  executor  carrying  on  the 
business.  The  survivor  continued  the 
business  for  a  time  in  the  partnership 
name,  and  failed.  Held,  that  the  contract 
oooforred  no  power  oa  the  lurvivorf  but 
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only  allowed  him  five  years  in  which  to 
wind  up  the  business,  and  therefore  the 
general  estate  of  the  deceased  partner  was 
not  liable  for  partnership  debts  contracted 
by  the  survivor. — Stewart  v.  Robinson, 
(Sup.)  809;  Delemater  v.  Hepworth,  (Sup.) 
810. 

Rights  of  non-resident  firm. 

18.  Under  Laws  N.  Y.  1849,  c.  347,  plain- 
tlflFs.  a  foreign  firm,  consisting  of  C.  and  B. 
only,  may  use  their  firm  name  and  style  of 
"^C,  B.  &  Co. "  in  transacting  their  business 
through  agents  in  this  state,  without  vio- 
lating Pen.  Code  N.  Y.  §  868,  making  it  a 
misdemeanor  to  use  the  designation  **& 
Co. "  when  no  actual  partner  or  partners 
are  represented  thereby. — Cahn  v.  Gotts- 
chalk,  (C.  P.  N.  Y.)  18. 


PATENTS  FOB  INVEN- 
TIONS. 

Boyalty — ^Acoonnting. 

1.  In  an  action  for  an  accounting,  where 
defendants  have  contracted  to  pay  a  roy- 
alt>r  to  plaintiff  on  her  patent  lor  illumi- 
nating tiles  made  and  sent  away  by  them, 
to  be  used  for  making  illuminated  base- 
ments, and  basement  extensions,  a  finding 
of  the  referee  that  areas  are  basement  ex- 
tentions,  within  the  meaning  of  the  con- 
tract, must  be  sustained,  when  the  excep- 
tion is  general,  and  there  is  no  suggestion 
that  the  tiles  were  not  used  in  connection 
with  "illuminating  covering"  of  areas. — 
Hyatt  V.  Mark,  (Super.  Ct.  N.  Y.)  737. 

2.  The  tiles  being  capable  of  various 
uses,  and  not  indicating  any  special  use, 
defendants  cannot  be  required  to  show 
that  those  made  and  sold  by  them  were 
not  used  for  making  illuminated  basements 
and  basement  extensions,  and  in  default  of 
such  showing  to  pay  the  royalty. — Id. 

8.  Objections  to  an  account  may  be 
heard,  opportunity  being  given  to  the  op- 
posite party  to  meet  them,  though  not  con- 
tained in  the  objections  formally  filed. 
-Id. 

PAYMENT. 

Qf  mortgage,  see  Mortgage,  10. 

What  constitutes,  %etJuatiee9  of  the  Peace,  1. 

What  oonstitutes. 

1.  The  notes  in  suit  were  loaned  to  G. 
Bros.,  and  by  them  discounted  at  a  bank, 
where  they  were  protested  for  non-pay- 
ment. Subsequently  the  same  accommo- 
dation parties  gave  6.  Bros,  other  notes, 
with  which  to  take  up  and  cancel  the  for- 
mer. G. ,  one  of  the  firm,  went  with  plain* 
tiff  to  the  bank;  and,  upon  plaintiff  s  de* 
livering  to  it  a  sum  of  money,  the  notes 


in  suit  were  handed  over  to  G.,  who  kept 
them  several  months  before  plaintiff  got 
them.  It  did  not  appear  that  they  were 
canceled.  At  the  same  time  plaintiff  re- 
ceived from  the  bank  an  assignment  of  a 
judgment  afi;ain8t  G.  Bros.,  reciting  that 
the  judgment  was  for  a  certain  sum,  but 
containing  nothing  to  show  that  the  notea 
were  merged  in  it.  The  date  of  its  rendi- 
tion was  prior  to  the  maturity  of  two  of  the 
notes.  Meld,  that  the  evidence  showed  a 
payment  of  tbe  notes,  and  not  a  sale  to 
plaintiff.— Geyer  v.  Brewster,  (Sup.)  801. 

Application. 

2.  The  question  being  whether  a  pay- 
ment was  to  be  applied  on  a  land  contract 
or  on  a  note,  it  is  not  competent  to  ask  one 
of  the  vendors  and  holders  whether  the 
money  was  in  fact  paid  on  tbe  land  con- 
tract, as  the  question  calls  for  the  witness' 
conclusion  on  the  matter  in  dIspute.—Doty 
V.  Stanton,  (Sup.)  417. 

PENTFENTIAKY. 

State  and  county  Institationa. 

1.  Laws  N.  Y.  1888.  c.  586,  prohibiting 
the  use  of  motive-power  machinery,  for 
manufacturing  purposes,  "in  anv  of  the 
penal  institutions  of  the  state, ''^  and  the 
employment  of  the  convicts  therein  at  cer- 
tain labor,  applies  only  to  the  state-prisons 
and  such  otner  prisons  and  reformatories 
as  are  constructed  by  the  state,  and  at  its 
expense.— Bronk  v.  Kiley,  (Sup.)  266. 

2.  A  penitentiary  erected  by  a  county, 
the  management  of  which  is  vested  in  local 
and  county  officers,  the  money  belonging 
to  which  is  required  to  be  deposited  in  the 
coutity  treasury,  and  subject  to  the  control 
of  the  board  of  county  supervisors,  is  not 
a  state  institution,  although  prisoners  from 
other  counties  may  be  confined  in  it  under 
contract  between  the  county  or  peniten- 
tiary officers  and  the  state  or  the  county 
sending  such  prisoners.— Id. 

PEBJUBY. 

Indictment. 

An  indictment,  alleging  that  defendant 
wickedly,  falsely,  feloniously,  etc,  testified 
to  certain  matters  specified,  though  not  in 
full  compliance  witn  Code  Crim.  Froc  X. 
Y  §291,  requiring  it  to  contain  proper  si- 
legations  of  the  falsi tj  of  the  matter  on 
which  perjury  is  assigned,  will  be  sus- 
tained under  section  u&4,  providing  that 
no  departure  from  the  form  or  mode  pre- 
scribed by  the  Code  in  respect  to  any  plead- 
ing renders  it  invalid,  unless  it  has  actual- 
ly prejudiced  the  defendant,  or  tends  to  his 
prejudice,  in  respect  to  a  substantial  rigbt 
--People  Y.  Williams,  (Sup.)  882. 
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FLEADUra 

Amendment,  see  Trespas$,  2,  8. 

Answer,  see  Divorce,  2,  8;  Executors  and 
Adminisfratort,  2,  16-20;  JSet-Qf  and 
Counter-  Claim,  4. 

Declaration  orpetition,  see  Action,  1, 2;  Ae- 
eumpeii,  1;  Corporations,  11, 15-17;  Death 
by  Wrongful  Act,  \,  2;  Dower,  8.  4;  Fac- 
tors and  Brokers,  8;  Negligence,  7;  OMee 
and  Officer,  1;  Baitroad  Companies,  0-S. 

Declaration. 

1.  Under  CJode  Civil  Proc  N.  Y  §  481. 
requiring  the  complaint  to  state  plainly  and 
concisely  the  facts  constituting  each  cause 
of  action,  a  complaint  against  a  steam-ship 
company  for  negligence  in  transporting 
goods,  which  avers  that  defendant  under- 
took to  transport  certain  furs  from  and  to 
points  named,  being  paid  therefor,  and 
that  it  **80  negligently  and  carelessly  mis- 
behaved itself^  in  the  matter  that  plaintiff 
sustained  damage,  is  insufficient,  and  a 
motion  to  make  more  definite  should  be 
granted.— Rubens  V.  LudgateHill  8. 8.  Co., 
(8up.)  80. 

Answer. 

2.  The  complaint  alleged  that  the  parties 
entered  into  a  copartnership  under  a  writ- 
ten agreement,  and  that  on  its  expiration 
it  was  continued  by  a  new  agreement  on 
the  same  terms,  and  that  a  copy  of  said  last- 
mentioned  an'eement  is  annexed  to  the 
complaint.  Defendant  admitted  the  first 
agreement,  and  that  it  was  continued  by  a 
new  agreement  on  the  same  terms,  but  de- 
nied that  the  agreement  annexed  was  a  true 
copy  of  it.  No  part  of  the  answer  express- 
ly a(lmitted  the  copartnership.  Held  that, 
reading  the  pleadings  together,  the  copart- 
nership was  not  admitted. — Haberkorn  y. 
Hill,  (Sup.)  248. 

Deflnlteness. 

8.  In  an  action  for  personal  property  in 
a  building  leased  by  defendant,  an  answer 
that  defendant  is  entitled  to  possession  of 
the  chattels  named,  under  the  lease,  giving 
its  date  and  parties,  is  sufficiently  definite 
and  certain.— Durant  v.  East  River  Elec- 
tric Light  Co..  (City  Ct.  N.  Y.)  889. 

Beply. 

4  The  fact  that  a  reply  is  very  loosely 
drawn  is  no  reason  for  refusing  an  order 
directing  defendant  to  furnish  a  bill  of 
particulars  of  his  counter-claim,  since  such 
a  reply  cannot  be  treated  as  a  nullity.— En- 
nis  V.  Hosford,  (City  Ct.  Brook.)  649. 
Verification* 

5.  A  complaint,  upon  information  and 
belief,  is  sufficiently  verified  by  the  affi- 
davit of  plaintiffs'  attorney  that  he  believes 
the  allegations  to  be  true,  basing  such  in- 
formation and  belief  upon  letters  received 
from  plaintiffs,  and  admissions  made  to 


him  by  defendant  concerning  the  matters 
allegea,  without  giving  the  substance  of 
either  letters  or  conversations. — Duparquet 
V.  Fairfield,  (Sup.)  264. 
Amendment. 

6.  The  action  having  been  commenced 
and  the  pleadings  filed  in  a  Justice's  court, 
it  is  not  an  abuse  of  Judicial  discretion  to 
refuse  an  amendment  offered  by  defendant 
on  a  trial  in  the  county  court.— Fox  v. 
Turner.  (8ap.)  164. 

7.  An  order  amending  the  answer  so  as 
to  conform  to  the  proof  is  proper  when 
made  in  the  presence  of  both  parties  with- 
out objection.— Foster  v.  Easton,  (Sup.) 
772. 

Bill  of  particulars. 

8.  In  an  action  to  compel  the  trustees  of 
a  certain  trust  to  transfer  to  plaintiff  stock 
in  such  trust  owned  by  him,  the  answer  al- 
leged that  i>laintiff.  to  advance  his  own 
business,  to  injure  the  companies  consti- 
tuting the  trust,  and  to  annoy  defendants, 
had  instituted  suits  against  several  of  the 
companies,  was  stirring  up  litigation,  and 
that  his  purpose  in  obtaining  the  transfer 
was  to  furtner  harass  them  and  extort 
money,  and  that  he  had  offered  to  cease 
such  litigation  if  a  large  sum  of  money  • 
should  be  paid  for  his  business.  Held,  that 
as  to  the  general  averments,  including  no 
specific  or  particular  things  alleged  against 
plaintiff,  which  have  very  little,  if  any- 
thing, to  do  with  plaintiff's  rights,  a  bill  of 
particulars  was  unnecessary.  —  Rice  v. 
Rockefeller.  (Sup.)  867. 

9.  Plaintiff,  in  an  action  for  legal  serv- 
ices in  a  matter  before  the  U  8.  treasury 
department,  on  a  motion  to  require  him  to 
file  a  bill  of  particulars,  filed  an  affidavit 
stating,  in  general  terms,  his  services,  for 
which  he  had  charged  a  gross  sum,  and 
showing  that  he  had  filed  three  briefs  with 
the  commissioner  of  internal  revenue,  and 
presented  him  a  written  petition,  and  made 
several  oral  statements  to  him.  had  ap- 
peared before  the  deputy-commissioner 
and  solicitor  several  times,  made  oral  argu- 
ments, and  had  seen  the  solicitor  general 
several  times,  and  filed  a  brief  witn  him. 
Held,  that  the  affidavit  itself  should  stand 
for  a  bill  of  particulars.— Thompson  v. 
Knickerbocker  Ice  Co.,  (C.  P.  N.  Y.)  18. 
Variance. 

10.  In  an  action  for  work  performed,  it 
is  not  error,  under  a  general  denial,  to  re- 
ject evidence  offered  bv  defendant  to  show 
that  plaintfff  was  hired  and  had  been  paid 
by  defendant's  contractor.— Fox  v.  Tur- 
ner, (Sup.)  164. 

PLEDQB. 

Bights  of  pledgeor. 
1.  A  pledgeor's  right  to  have  ascertained 
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the  amoant  due  on  the  obligation,  and  to 
recover  possession  of  the  pledge  on  pay- 
ment thereof,  continues  until  nis  title  is 
divested  by  a  lawful  sale,  and  passes  to  his 
assignee  in  bankruptcy;  and  neither  Rev. 
Bt  U.  S.  §  6057.  providing  that  all  suits  bv 
or  against  an  assignee  in  oankruptcy  shall 
be  commenced  within  two  years  after  the 
cause  of  action  accrued,  nor  the  New  York 
statute  of  limitations,  affects  such  right — 
Bailey  v.  Drew,  (Sup.)  213.» 
Bights  of  pledgee. 

2.  Where  a  policy  of  life  insurance  is  as- 
signed to  a  holder  of  a  note  for  security, 
he  cannot  sell  the  same,  but  can  reimburse 
himself,  when  it  becomes  due,  for  whatever 
balance  may  be  unpaid  on  the  note.— Miller 
▼.  Magee,  (Sup.)  156.» 

Bights  of  third  persons. 

8.  Where  plaintiff's  stock  was  pledged 
by  another  without  his  knowledge  or  con- 
sent, and  sold  by  the  pledgee,  it  is  error, 
in  an  action  to  recover  a  fund  alleged  to 
be  the  proceeds  thereof,  to  award  a  part 
of  it  to  the  pledgeor's  assignee  for  benefit 
of  creditors,  and  the  award  cannot  be  sus- 
tained by  the  possibility  of  claims  to  the 
fund  by  third  persons  whose  securities 
.  were  also  pledged,  all  persons  shown  to 
have  an  interest  in  it  being  made  parties. — 
Powers  V.  Savin,  (Sup.)  885. 

4.  Neither  can  it  be  sustained  on  the 
ground  that  the  rights  of  all  parties  to  the 
fund  in  the  hands  of  the  assignee  mav  be 
determined  in  future  proceeoin^s,  where 
the  Judgment  denies  plaintiff's  right  abso- 
lutely, without  reserving  to  him  a  right  to 
institute  further  proceedings. — Id. 

POWEBS. 

Construction. 

1.  A  power  of  attorney  given  in  1869.  au- 
thorizing the  making  and  giving  of  a  prom- 
issory note,  does  not  authorize  a  payment 
of  one  dollar  on  the  note  in  1881.  to  bar  the 
running  of  the  statute  of  limitations.— Mil- 
ler V.  Magee.  (Sup.)  156. 
Testamentary. 

2.  A  power  of  sale  of  certain  lands  was 

fiven  by  will  to  certain  trustees,  who  re- 
used to  serve,  and  a  petition  was  submit- 
ted to  the  court,  praying  that  certain  per- 
sons be  appointed  "to  hold  the  share  set 
apart  by  commissioners  in  partition  for 
the  benefit  of  said  8.  and  L.,  and  to  be 
held  in  trust  for  their  benefit.  **  such  being 
the  share  which  the  will  authorized  to  be 
sold.  Ueld,  that  an  order  of  the  court  ap- 
pointing "such  trustee"  did  not  confer 
upon  them  the  power  of  sale,  which  the 
original  trustees  would  havepossessed  had 
they  qualified.— Lahey  v.  Kortright,  (Su- 
per. Ct.  N.  Y. )  280. 
8.  A  teatator  bequeathed  to  his  wife  a 


life-estate  in  his  land,  and  directed  thst,  if 
she  should  deem  the  income  insufficient  for 
her  support,  she  could  designate  any  por- 
tion of  the  property  for  sale,  and  the  ex- 
ecutors, of  whom  she  was  one,  should  sell 
it,  and  pay  the  proceeds  over  to  her  abso 
lutely  as  her  own.  Held,  that  the  wife 
could  not  give  a  deed  alone,  but  that  the 
other  executor  must  join. — Steves  v.  Wea- 
ver, (Sup.)  821. 

4.  A  husband  devised  property  in  tnut 
for  his  wife  during  life,  with  power  in 
her  to  dispose  of  the  same  by  will.  By 
her  will  she  gave  her  household  fumitnre 
to  W.  for  the  use  of  her  grandchildren; 
"also  the  use  of  all  the  residne  of  mj 
property,  of  every  description,  for  the 
maintenance  of  said  children  during  minor- 
ity: the  residue  to  be  equally  divided 
among"  them  when  the  youngest  should 
become  21  years  old.  She  had  substantial- 
ly no  property  except  the  furniture.  Hdi 
that  testatrix  intended  to  appoint  under 
her  husband's  will.— Hogle  v.  Bogle,  (Sup.) 
172. 

PBACTicE  nr  oivrL  oases. 

See,  also,  Appeal;  Certhrari;  Caste;  New 
Trial;  Pleading;  Brference;  Trial;  WU- 
neee;  Writs. 

Dismissal,  see  Action,  9. 

On  appeal,  see  Appeal,  6. 

Probate  practice,  see  JBxeeutare  and  Adrnm- 
istrators,  21-28. 

DismissaL 

1.  Dismissal  for  want  of  prosecntion. 
after  the  death  of  defendant,  is  erroneous: 
the  attorney's  authority  being  revoked  by 
his  client's  death,  his  interest  in  the  costs 
will  not  sustain  the  dismissal. — ^Piering  ▼. 
Henkel.  (City  Ct.  N.  Y.)413. 

2.  It  is  improper  at  trial  term  to  dismiss 
the  complaint,  as  not  sustained  by  the  evi- 
dence, without  specifying  the  defects  in 
plaintiff's  proofs.  — Falk  v.  Beeckman, 
(City  Ct.  N.  Y.)  650. 

8.  On  a  motion  for  a  new  trial,  after  ver- 
dict for  plaintiff,  the  trial  court  has  no  ju- 
risdiction to  dismiss  the  com  plainL— Ives 
V.  Jacobs..  (City  Ct.  N.  Y.)  730. 

4.  Plaintiff  having  failed  to  give  security 
for  costs,  defendants  moved  to  dismiss  the 
complaint,  and  also  for  a  reference  of  cer- 
tain counter-claims  in  their  answer.  An 
order  was  entered  reciting  both  applica- 
tions, and  adjudging  that  the  motion 
should  be  granted,  with  costs,  unless  plain- 
tiff, within  20  days,  should  file  the  security, 
and  pay  certain  costs,  which  he  failed  to 
do.  Held,  that  the  order  did  not  bind  the 
court  to  direct  a  reference.  It  stayed 
plaintiff's  proceedings,  so  that  he  could 
not  reply  to  the  counter-claims,  and  the 
court  therefore  properly  denied  the  ^efe^ 
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eDce,  and  dismissed  the  complaint  under 
Code  Civil  Proc.  §  8277.  provi ding  for  such 
dismissal  when  plaintifr  fails  to  obey  an 
order  for  security  for  costs.— Hinman  ▼. 
Pierce,  (Sup.)  861. 

Service  of  papers. 

6.  An  objection  to  an  order  to  show 
cause  that  it  does  not  fix  the  time  for  its 
service,  as  required  by  Code  Civil  Proc.  N. 
Y.  §  780,  is  waived  by  an  adjournment  and 
subsequent  argument  upon  the  merits. — 
Buf ord  V.  New  York  Iron  Mine,  (Super.  Ct. 
N.  Y.)699. 

6.  Under  a  court  rule  requiriujj^  papers 
served  or  filed  in  an  action  to  be  indorsed 
with  the  name  and  address  of  the  attorney, 
service  of  a  copy  of  a  judgment,  and  no- 
tice of  entry  thereof,  written  or  printed  on 
different  sheets  of  paper,  but  securely  at- 
tached together,  with  such  indorsement  on 
one  sheet,  is  sufficient.— Harnett  v.  West- 
cott,  (Super.  Ct.  N.  Y.)  10. 

Production  of  papers. 

7  An  order  for  the  production  of  de- 
fendants' books  for  inspection  should  not 
be  granted  concurrently  with  an  order  for 
defendants'  examination  before  trial;  but, 
if  It  should  subsequently  appear  that  plain- 
tiff cannot  procure  by  the  examination  the 
information  he  is  entitled  to,  he  should 
have  leave  to  renew  his  application  for  the 
production  of  the  books.--Dyett  v.  Sey- 
mour. (Sup.)  842. 

8.  Plaintiffs'  affidavit  stated  that  they 
sold  goods  to  defendants:  that  afterwards^ 
without  plaintiffs'  knowledge,  their  clerk 
wrote  a  letter  to  defendants,  offering,  as 
defendants  allege,  a  modification  of  the 
contract,  and  under  which  defendants  re- 
turned part  of  the  goods;  and  that  plain- 
tiffs were  entirely  ignorant  of  the  contents 
of  the  letter.  The  pleadings  sustained 
these  facts,  and  defendants  did  not  allege 
the  letter  to  be  their  affirmative  defense. 
Held,  that  an  order  for  discovery  of  the  let- 
ter would  issue.— Mason  v.  Smith,  (Sup.) 
855. 

£xanLination  before  trial. 

9.  Under  Code  Civil  Proc.  N.  Y.  §  878, 
providing  that  for  reasons  specified  a  party 
may  obtain  an  order  for  the  examination 
of  the  adverse  party  before  trial,  which 
shall  be  not  less  than  5  nor  more  than  00 
days  after  the  time  fixed  by  the  order  for 
service,  the  special  term  cannot  change  the 
time  for  examination,  fixed  by  an  order  by 
a  Judge,  to  a  time  more  than  20  days  from 
the  time  fixed  for  service  by  the  Judge.*- 
Balcom  v.  Adams,  (Sup.)  255. 

10.  Such  order  should  be  vacated  on  ap* 
peal  when  it  appears  by  the  affidavits  on 
which  it  was  granted  that  plaintiff  has  no 
need  of  such  examination  to  enable  her  to 
draw  her  complaint,  that  being  the  par* 


pose  for  which  the  examination  was  asked. 
-Id. 

11.  In  an  action  against  a  broker  for 
moneys  paid  to  him  on  his  false  represen- 
tations that  losses  had  occurred  in  alleged 
dealings  in  stock  on  plaintiff's  account, 
where  notices  of   the  transactions  were 

given  to  plaintiff,  but  a  part  of  the  notices 
ave  been  lost,  and  some  of  the  persons 
named  in  them  have  denied  the  transac- 
tions stated  therein,  an  order  direjcting  the 
examination  of  defendant  before  trial  is 
proper.— Dyett  v.  Seymour,  (Sup.)  841. 

Frescriptdon. 
Right  to  highway,  see  Highway$,  1. 

Pi*e8umptioiu 

In  favor  of  holder,  see  Negotiahla  In$tru^ 

menu,  12. 
Of  compliance  with  the  law,  see  Corpora- 
tions, 8. 
officer's  performance  of  duty,  see  Hoi^ 

pital. 
reliance  on  surety,  see  J'rineipal  and 

Surety,  1. 
sufficiency  of  transcript,  see  Appeal,  20. 
validity  of  trust,  see  iVueta,  4. 

PSINOIFAL  AND  AQENT. 

Insurance  agents,  see  Ineuranoe,  7,  8. 

Batiflcatioiu 

1.  Where  defendant  refused  to  accept  cer- 
tain realty  which  he  agreed  to  purchase  of 
plaintiff,  unless  certain  deductions  were^ 
made  in  the  price,  and  the  deduction  was 
agreed  to,  and  the  deed  delivered  by  plain- 
tiff's agent,  and  plaintiff  accepted  the  bal- 
ance of  the  purchase  price,  he  ratified  the 
agent's  acts,  and  is  estopped  to  deny  his 
authority  to  allow  the  deduction.— James 
V.  Schmidt,  (City  Ct.  Brook.)  649. 

Evidenoe  of  agency. 

2.  Declarations  of  a  husband  that  he  was 
acting  as  his  wife's  agent  in  buying  lumber, 
together  with  the  fact  that  the  lumber  was 
used,  with  the  wife's  knowledge,  in  build- 
ing on  her  land,  are  insufficient  to  make  her 
liable  for  the  price.— Collins  v.  Fairchild, 
(Sup.)  168. 

PBINCIPAIi    AND    SURETY. 

Presumption  of  reliance  on  surety. 
1.  In  an  action  against  the  surety  of  a 
tenant,  it  will  be  presumed,  in  the  absence 
of  anything  to  the  eoatrary,  that  the  land- 
lord agreed  to  let  the  premises  in  consider* 
ation  of  the  promise  of  the  tenant's  surety, 
and  it  is  immaterial  that  the  instrument 
by  which  the  surety  is  bound  is  dated  two 
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days  before  the  lease.— Donaldson  t.  Keid- 

liDger.  (City  Ct.N.y.)  787. 

Discharge  and  release. 

2.  The  fact  that  the  landlord  has  not  tried 
to  collect  from  the  tenant  the  rent  due  is 
not  a  defense  in  an  action  against  the 
surety  of  the  tenant.— Id. 

3.  A  notice  by  a  surety  on  a  promissory 
note  to  the  holder,  who  received  the  same 
with  knowledge  of  the  suretyship,  that  he 
must  **make  Daniel  [the  principal]  come 
to  time  this  fall,  **  as  it  is  "the  best  time  for 
making  money  with  farmers. "  is  not  such 
an  ""  explicit  notice  or  request  to  the  cred- 
itors to  take  legal  proceeding^  to  collect 
the  debt"  as  will  discharge  the  surety  on 
the  subsequent  insolvency  of  the  principal. 
Landon,  J.,  dissenting.— Lawaon  v.  Buck- 
ley. (Bup.)  178.* 

Promissory  Notes. 

See  Negotiable  Ineiruments. 

Fublication. 

Service  by.  see  Writi,  8-7. 

FUBLIO  IJLNDS. 

Second  patent. 

1.  Where  land  under  water  is  granted  by 
patent,  reserving  to  the  state  the  right  of 
re-entry  until  the  land  shall  have  been  ap- 
propriated to  commerce  by  the  erection  of 
a  dock  thereon,  a  subsequent  patent  to  a 
railroad  company  for  the  lana,  on  which 
the  former  patentee  had  not  erected  a  dock, 
amounts  to  a  reentry  by  the  state  and  di- 
vests his  title.— Kerr  t.  West  Shore  R.  Co.. 
(Sup.)  686. 

2.  The  grant  of  lands  under  water  for 
railroad  purposes  beinff  authorized  by  Laws 
1850,  c.  140,  g  25,  the  decision  of  the  state 
officers  in  issuing  such  subseouent  patent 
cannot  be  reviewed  in  an  action  between 
the  company  and  the  former  conditional 
patentee.— to. 

Land  under  nayigable  lakes. 

8.  Laws  N.  Y.  1860,  c.  283,  §  1,  provides 
that  the  commissioners  of  the  land-office 
may  grant  land  under  the  waters  of  navi- 
gable lakes  to  the  adjacent  land-owners, 
and  that  a  grant  to  any  other  person  shall 
be  void.  The  commissioners  gave  notice 
that  B.  applied  for  the  land  under  waters 
adjacent  to  lands  claimed  by  him.  The  re- 
lator, claiming  a  portion  of  the  land,  filed  a 
remonstrance,  but  the  grant  was  made  to 
B.  Held,  that  as  the  relator,  not  being  the 
owner  of  the  land  nsder  water,  could  not 
bring  trespass  or  ejectment  against  B.,  and 
as,  in  an^  event,  this  decision  might  be  a 
bar.  cerU&rari  will  lie  to  review  it— Bum- 
ham  V.  Jones>  (Sup.)  148. 


4  B.  obtained,  in  1878,  a  deed  conveying 
land,  by  metes  and  bounds.  "210  feet,  to 
the  beach  of  Lake  Ontario, "  with  the  use, 
with  others,  of  the  beach  on  the  end  of  the 
lot,  and  of  a  private  street.  Relator  ob- 
tained a  deed,  in  1885,  through  the  same 
grantor,  to  an  adjoining  lot,  described  by 
metes  and  bounds;  ''thence  easterly  alonj; 
said  lake;"  reserving  to  the  grantor  and 
others  fishing  and  bathing  privileges.  Bj 
a  later  deed,  he  obtained  all  the  rights  of 
their  common  grantor  to  the  beach  in  front 
of  his  lot,  and  the  private  street-  In  1885, 
B.  obtained  another  lot,  adjoining  his  first 
purchase,  and  bounded  "alongthe  shore  of 
the  lake, "  and  granting  a  right  of  way  over 
the  beach  along  the  land  before  conveyed 
to  him.  Held,  that  B.'s  recognition  of  an 
easement  in  1885  shows  that  there  was  a 
strip  between  the  boundarv  of  the  lot  first 
conve3'ed  to  him  and  the  lake  over  which 
B.  only  had  an  easement,  and  the  owner  of 
that  strip  alone  has  a  right  to  a  grant  of  the 
land  under  the  water  adjacent  to  it,  under 
Laws  N.  Y.  1850.  a  283.  §  1;  and.  as  B. 
shows  no  deed  conveying  this  strip  to  him 
or  his  grantors,  he  has  no  right  to  the  land 
under  the  water  adjacent  to  relator's  lot. 
-Id. 
Cutting  timber. 

6.  In  an  action  to  recover  penalties  for 
cutting  timber  on  public  land,  there  being 
evidence  that  defendant  said  he  owned  the 
land  in  question,  and  that  he  was  cutting 
timber  there,  and  that  the  trees  were  cut 
on  that  lot,  it  is  proper  to  submit  the  ques- 
tion to  the  jurv  whether  defendant  cut  the 
timber  himself,  or  whether  one  cutting  on 
adjacent  lands  by  his  authori^  had,  with- 
out his  sanction,  cut  the  timber  in  ques- 
tion.—People  T.  Turner,  (Sup.)  258. 

HAILBOAD  COMPANIES. 

Land  grants,  see  PubKe  Lands,  1,  2, 

Action  to  vacate  charter. 

1.  Where  a  railroad  company  purchases 
at  foreclosure  sale  the  property  and  fran- 
chises of  another  companv,  whose  road- 
bed is  not  finished;  reorganizes  under  Laws 
N.  Y.  1874,  c.  480,  which  provide  that  such 
reorganization  ''shall  become  and  be  vested 
with  *  *  *  all  the  rights,  privileges, 
and  franchises"  belonging  to  the  corpors- 
tion  owning  the  property  so  sold,  and 
shall  be  subject  to  ail  the  provisions,  duties, 
and  liabilities  imposed  by  the  general  rail- 
road act  and  its  amendments,  except  so  far 
as  *  •  *  inconsistent  herewith,  and 
with  the  last-named  rights,  privileges,  or 
franchises;"  and  fails  to  complete  the  rail- 
road within  the  time  limited  by  the  gen- 
eral railroad  act  and  amendments,  uader 
which  the  corporation  owning  the  prop- 
erty was  organized,— the  attorney  geaeral 
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will  be  allowed  to  bring  an  action  to  va- 
cate its  charter,  under  Code  Civil  Proc.  N. 
Y.  §  1798  et  ae€,—lix  re  Attorney  General, 
(Sup.)  884. 

CoDstruotion  of  road. 

2.  Where  land  nnder  water  granted  by 
patent,  reserving  to  the  state  the  right  of 
re-entry  until  the  land  shall  have  been  ap- 
propriated to  the  purposes  of  commerce 
by  the  erection  of  a  dock  thereon,  is  con- 
demned bv  a  railroad  company  after  the 
erection  of  a  dock,  and  before  re-entry  by 
the  state,  the  companv  has  the  right  to  ob- 
struct navigation  to  the  extent  required  to 
build  Its  road.— Kerr  v.  West  Shore  R  Co., 
(Sup.)  686. 

8.  A  bay  over  which  a  bridge  is  con- 
structed by  the  company  having  been  pre- 
viously navigable  by  flat-boats  and  scows 
only,  and  navigation  by  such  boats  not  be- 
ing impeded  by  the  bridge,  the  company 
has  sufficiently  complied  with  Laws  1850, 
c.  140,  §  28,  subd.  6,  requiring  a  railroad 
company  to  restore  anv  water-course  inter- 
sected by  its  railroad  *^to  its  former  state, 
or  to  such  a  state  as  not  unnecessarily  to 
have  impaired  its  usefulness.  "—Id. 

4.  Obstructions  to  navigation  by  piles 
within  the  limits  of  the  right  of  way  must 
be  removed  by  the  company,  and  it  cannot 
evade  liability  by  showing  that  they  were 
placed  there  by  a  contractor.— -Id. 

Farm  crossing. 

5.  Where  a  dock  erected  on  a  farm  bor- 
dering on  a  navigable  river  was  condemned 
by  a  railroad  company  for  its  right  of  way, 
and  there  was  not  sufficient  land  of  the 
farm  remaining  beyond  the  railroad  upon 
which  another  dock  could  be  erected,  the 
company  could  not  be  compelled  to  erect 
a  crossing  under  Laws  1850,  c.  140,  §  44, 
requiring  railroad  companies  to  erect  and 
maintain  farm  crossings. — Id. 

Municipal  aid. 

6.  Laws  N.  Y.  1871,  c  925,  §§  1,  2,  pro- 
vide  that  when  a  majority  of  the  tax-pay- 
ers representing  a  majority  of  the  taxable 
property  of  a  town  shall  make  application 
by  petition  to  the  county  judge,  setting 
forth  that  they  desire  that  the  town  shall 
create  and  issue  its  bonds  to  an  amount 
named,  and  invest  the  same,  or  the  pro- 
ceeds thereof,  in  the  stock  or  bonds  of  a 
railroad  company,  the  judge  shall  order 
publication  of  notice,  and  on  the  day  ap- 
pointed make  an  adjudication  whether  the 
petitioners  represent  a  majority  of  the  tax- 
able property.  Held,  that  where  two  such 
petitions,  one  calling  for  an  amount  in  ad- 
dition to  the  amount  of  the  other,  are  pre- 
sented, each  representing  a  majority  of 
the  taxable  property,  but  the  names  there- 
on in  common  not  representing  such  ma- 
jority, a  single  adjudication,  that  each  pe- 


tition represents  such  majority,  is  within 
the  judge's  jurisdiction;  and  the  issue  of 
bonas  to  an  amount  equal  to  the  combined 
amounts  called  for  in  both  petitions,  upon 
such  proceeding,  is  merely  an  irregularity 
not  affecting  their  validity.  —  Town  of 
Cherry  Creek  v.  Becker,  <8up.)  514. 

7.  A  desire  in  the  petition  that  the  bonds 
be  invested  in  stock  of  a  railroad  com- 
pany is  within  the  statute  authorizing  a 
desire  that  the  bonds  or  the  proceeds  be  so 
invested,  and  the  variance  does  not  affect 
the  jurisdictional  character  of  the  petition. 

8.  A  petition  of  tax-payers  for  the  issu- 
ance of  railroad  aid  bonds,  providing  that 
a  certain  quantity  shall  be  issued  when  the 
road  is  located  through  the  town,  author- 
izes the  commissioners,  appointed  in  pur- 
suance of  the  petition,  to  postpone  tneir 
issue  to  a  later  stage  in  tne  progress  of 
the  work,  by  contract  with  the  company. 
— Id. 

9.  Under  section  2,  providing  that  the 
judge  shall  make  such  adjudication,  and 
cause  the  same  to  be  entered  of  record  in 
the  office  of  the  derk  of  the  countv,  and 
that  such  judgment  and  record  shall  have 
the  same  effect  as  other  judgments,  it  is 
not  necessary  that  it  specify  any  relief,  or 
declare  any  amount ;  and  the  failure  of  the 
clerk  to  sign  it  is  a  mere  irregularity,  not 
affecting  the  validity  of  the  bonds.— Id. 

10.  The  date  of  railroad  aid  bonds,  prior 
to  the  constitutional  amendment  forbid- 
ding their  issue,  is  not  conclusive  evidence 
on  behalf  of  the  holder,  on  the  question  of 
his  bona  fides,  that  they  were  issued  before 
the  amendment.— Id. 

11.  The  levy,  by  town  officers,  of  taxes 
to  pay  interest  on  railroad  aid  bonds  does 
not  estop  tax-payers  from  contesting  their 
validity. — Id. 

Bemedies. 

12.  A  town  for  which  railroad  aid  bonds 
have  been  issued  may  sue  in  equity  to  re- 
strain the  payment  of  interest,  and  to  re- 
quire them  to  be  delivered  up  and  can- 
celed, and  need  not  await  an  action  at  law, 
and  set  up  their  invalidity  as  a  defense.— 
Id. 

18.  Where  a  county  appropriates  to  its 
own  use  moneys  received  from  a  town  for 
state  and  county  taxes  paid  by  a  railroad 
company,  instead  of  purchasing  the  rail- 
road construction  bonds  of  such  town,  and 
investing  in  a  sinking  fund,  as  required  by 
Laws  1869.  c.  907,  as  amended  by  Laws 
1871,  c.  388,  the  town  may  pursue  a  com- 
mon-law or  equitable  remedy,  and  is  not 
confined  to  the  procedure  by  petition  or  a 
tax-payer  to  the  county  judge  complaining 
that  the  county  treasurer  has  neglected  hia 
duty  as  prescribed  by  the  latter  act. — 
Wood  V.  Board  of  Supervisors*  (Sup.)  869. 
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14.  An  action  against  a  county  for  the 
conversion  of  state  and  county  taxes  paid 
by  a  railroad  company,  instead  of  purchas- 
ing railroad  construction  bonds  of  the  town 
in  which  they  were  levied,  or  of  investing 
in  a  sinking  fund,  may  be  brought  in  the 
name  of  the  supervisor,  as  such,  instead  of 
in  the  name  of  the  town.— Id. 

15.  The  remedy  by  petition,  provided  for 
by  act  N.  Y.  1871,  to  enforce  the  applica- 
tion of  the  moneys  collected,  not  being 
made  prohibitory  or  exclusive  of  other 
remedies,  is  merely  cumulative,  and  the 
person  aggrieved  has  his  election  to  pro- 
ceed either  by  action  or  petition.— Vinton 
V.  Board  of  Supervisors,  (Sup.)  867. 

Hunioipal  aid — Constitutional  law. 

16.  Laws  N.  Y.  1869,  c.  907.  g  4.  amended 
by  Laws  1871.  c.  288.  providing  that  all 
taxes,  except  for  schools  and  roads,  as- 
sessed on  and  paid  by  anv  railroad  in  a 
town  which  has  issued  bonds  in  aid  of  such 
railroad,  shall  be  applied  by  the  county 
treasurer  to  the  purchase  of  certain  bonds 
to  be  held  by  him  as  a  sinking  fund  for  the 
redemption  of  such  aid  bonds,  does  not 
violate  Const.  N.  Y.  art.  7,  §  8,  providing 
that  "^no  moneys  shall  ever  be  paid  out  of 
the  treasury  of  the  state,  or  any  of  the 
funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law," 
etc.  The  money  in  the  hands  of  the  county 
treasurer  cannot  be  regarded  as  in  the 
treasury  of  the  state,  nor  belonging  to  any 
funds  under  its  management.  Following 
Clark  V.  Sheldon.  12  N.  E.  Rep.  841.— Id. 

17.  Nor  do  those  acts  violate  Const.  N. 
Y.  art.  8,  §  20.  providing  that  **  every  law 
which  imposes  ♦  •  *  a  tax  shall  dis- 
tinctly state  the  tax.  and  the  object  to 
which  it  is  to  be  applied,  and  it  shall  not 
be  sufficient  to  refer  to  any  other  law  to  fix 
such  tax  or  object. "  The  acts  in  question 
simply  specify  what  may  be  done  with  a 
tax  which  has  been  legally  imposed.  Fol- 
lowing Clark  V.  Sheldon,  19  N.  E.  Rep. 
841.-ld. 

18.  Under  Laws  N.  Y.  1871,  c.  926.  §  1, 
providing  that  acceptance  of  a  subscrip- 
tion founded  on  a  petition  for  the  issuance 
of  railroad  aid  bonds  shall  bind  the  com- 
pany, and  that  non-compliance  with  any 
condition  inserted  in  the  petition  shall  not 
invalidate  the  bonds,  a  contract  by  the 
commissioners,  whereby  they  subscribe  the 
whole  amount  of  bonds,  to  be  delivered 
when  the  road  is  built  through  the  town, 
on  a  petition  authorizing  them  to  sub- 
scribe, but  providing  that  the  final  issue  of 
bonds  shall  not  be  made  till  the  road  is 
completed.— accepted  by  the  company. — 
binds  it.  though  the  bonds  are  in  escrow; 
and  a  subsequent  constitutional  prohibi- 
tion of  such  aid  by  towns,  before  actual 
delivery  of  the  bonds,  does  not  invalidate 


them. — ^Town  of  Cherry  Creak  t.  Becker. 

(Sup.)  514. 

Taxation. 

19.  The  proper  method  of  assessing  a 
railroad  is  to  take  into  account  the  cost, 
location,  and  probable  increase  of  busineai 
of  the  road,  and  when  practicable  the  aver- 
age net  earnings  of  the  whole  road,  includ- 
ing branches,  feeders,  etc.,  for  a  series  of 
years,  capitalized  at  5  per  cent.,  which,  di- 
vided by  the  number  oi:  miles  of  main  tracl^, 
gives  the  value  per  mile  for  taxable  pur 
poses;  and  this,  though  the  road  for  the 
given  years  comprised  a  namber  of  dis- 
tinct roads,  since  consolidated  under  an 
agreement  fixing  a  greater  value  per  mils 
than  that  arrived  at  by  this  method,  it  not 
appearing  that  the  consolidation  has  in- 
creased Its  earning  capacity. — ^People  t. 
A8aes8or«(Sup.)240. 

Bights  of  bondholders. 

90.  It  Is  no  defense  to  an  action  by  s 
bondholder  against  a  railroad,  for  the  ac- 
crued interest  on  bonds  secured  by  a  mort- 
gage on  the  defendant's  property  and  fran- 
chise, that  defendant  has  entered  into  an 
agreement  for  the  consolidation  of  Its  prop- 
erty and  franchise  with  another  companx. 
pursuant  to  the  provisions  of  Laws  1).  1f. 
1869.  c.  917;  as  section  5  of  that  chapter 
provides  that  "the  rights  of  all  creditors  of 
and  all  liens  upon  the  property  of  either  of 
said  corporations,  parties  to  said  agree- 
ment, shall  be  preserved  unimpaired,  and 
the  respective  corporations  shall  be  deemed 
to  continue  in  Existence  to  preserve  the 
same.  "—Gale  v.  Troy  &  B.  H.  Co.,  (Sup.) 
854. 

Liability  for  negligence  —  Effect  of 
lease. 

21.  A  railroad  company  is  directly  liable 
to  one  who  is  injured,  while  riding  on  the 
train  of  another  company  operating  over 
defendant's  road,  by  reason  of  a  defective 
or  mismanaged  switch  maintained  by  de 
fendant.  towards  the  maintenance  of  which 
the  carrier  company  paid  defendant  a  cer- 
tain sum  monthly.— Stodder  v.  New  York 
L.  E.  &  W.  R.  Co.,  (Sup.)  780.» 

Aooidents  to  trains. 

29.  Where  cars  were  regularly,  on  the 
arrival  of  a  certain  train,  sent  onto  a  side 
track  by  a  fiying  switch,  and  on  one  oors- 
si  on  went  through  a  second  switch,  which 
there  was  no  time  to  close,  onto  a  secood 
siding,  killing  horses  employed  in  drawing 
cars,  and  there  is  evidence  of  an  attempt 
to  warn  the  train-men,  and  aa  to  whether 
the  train  was  ahead  of  time,  the  question 
as  to  the  company's  negligence  is  properly 
submitted  to  the  Jury.— Good  v.  New  York. 
L.  B.  &  W.  R.  Co.,  (Sup.)  419.» 

38.  An  instmction  that  the  omission  of 
the  engineer  to  observe  the  warning  given 
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did  not  coDfttltnte  negligence  on  the  part 
of  the  company  is  properly  refused.— Id. 

24  A  verdict  against  the  company  cannot 
be  sastained  where  the  eyidence  of  the  con- 
ductor, and  two  brakemen,  and  the  record 
of  the  time  of  leaving  the  station  before, 
as  taken  bv  both  the  head  brakeman  and 
engineer,  show  the  train  to  have  been  then 
15  minutes  late,  and  another  witness  testi- 
fies that  at  1:10,  taking  particular  notice  of 
the  time  in  order  to  have  a  clear  track,  and, 
having  first  telegraphed  to  learn  the  posi- 
tion of  the  train,  he  left  the  station  be- 
yond, at  which  the  train  was  due  at  1:80, 
going  up  the  track  with  a  hand  car,  three- 
q^uarters  of  a  mile,  to  the  switch,  and  ar- 
riving at  least  20  minutes  before  the  collis- 
ion, although  two  witnesses  for  plaintiff 
testify  that  the  train  was  ahead  of  time, 
one  of  whom  said  a  mill  whistle  blew  for 
1  o'clock  as  the  tralu  passed  the  switch, 
but  he  did  not  know  that  the  mill  followed 
railroad  time,  and  the  other  did  not  look 
at  the  time,  as  he  had  no  watch.— Id. 

25.  Evidence  is  admissible  of  the  defect- 
ive condition  of  the  triftck  some  time  after 
the  accident,  though  a  new  switch-stand 
had  been  put  in,  and  several  other  parts 
replaced,  there  being  evidence  that  these 
changes  did  not  affect  the  particular  defect 
8u posed  to  have  caused  the  accident. — 
Stodder  v.  New  York,  L.  E.  &  W.  R.  Co.. 
(Sup.)  780. 

Aoddents  at  oroasings. 

26.  Deceased  was  driving  a  wagon  on  a 
dark  and  stormy  night  on  a  street  crossed 
bv  three  railway  tracks.  He  crossed  one 
about  40  feet  from  the  others,  and  was  sig- 
naled by  a  flag-man  to  stop.  On  each  side 
of  him  was  another  wagon,  and  in  behind 
him  cars  were  being  moved,  and  several 
engines  were  ringing  bells,  discharging 
steam,  etc.  He  stopped  until  the  train, 
which  was  slowly  going  west,  backed  past 
him  on  the  nearest  track,  when  one  of  the 
other  teams  crossed  in  safety,  but  he.  fol- 
lowing at  once,  was  struck  by  a  train  on 
the  third  track,  (defendant's  road,) coming 
from  the  west,  and  killed.  The  evidence 
as  to  whether  the  flag-man  signaled  for  de- 
fendant's train,  or  whether  the  bell  was 
rung,  was  contradictory.  The  train  ap- 
proached at  8  or  10  miles  an  hour,  the  law 
allowing  only  a  speed  of  0  miles  an  hour. 
Deceased's  view  of  the  track  in  that  direc- 
tion was  obstrncted  by  a  wagon  with  a 
high  box,  and  by  the  train  passing  on  the 
second  track.  MM  sufficient  evidence  of 
negligence  on  the  part  of  defendant  to  be 
submitted  to  the  Jury.— Enders  v.  Lake 
Shore  &  M.  8.  R.  Co.,  (Super.  Ct.  But) 
719. 

27.  It  cannot  be  said  on  the  facts,  as  a  mat- 
ter of  law,  that  the  negligence  of  deceased 
contributed  to  the  accident,  as,  while  it 


was  his  doty  to  look  for  an  approaching 
train,  it  is  doubtful  whether  he  could  have 
seen  it,  owing  to  the  obstructions  to  his 
view  in  that  direction.— Id. 

Isjiiriea  to  persons  on  traok. 

1^.  Plaintiff  was  struck  by  an  engine 
while  crossing  defendant's  track.  Henad 
been  drinking,  and  had  started  to  the  sta- 
tion, and,  leaving  the  street,  went  by  a 
shorter  route  across  two  tracks  and  an  open 
space  between,  where  persons  frequently 
crossed,  walking  slowly,  without  looking 
for  the  engine,  which  had  just  gone  by  on 
one  track,  and  was  returning  on  another, 
at  a  rate  not  exceeding  10  miles  an  hour. 
The  plaintiff  did  not  see  nor  hear  the  en- 
gine, nor  did  the  engineer  see  him,  though 
persons  present  tried  to  attract  the  atten- 
tion of  both.  Some  witnesses  heard  the 
bell  ring,  and  others  did  not  There  was 
nothing  to  prevent  plaintiff  from  seeing  the 
engine  for  180  feet  before  he  stepped  on  the 
track.  JJeld,  that  plaintiff  was  guilty  of 
contributory  negligence.— Harder  v.  Rome, 
W.  &0.  R.  Co.,(8up.)70.» 

29.  The  evidence  being  that  plaintiff,  an 
engineer  of  defendant,  was  leavlnff  the 
shops  to  go  home  on  a  dark  night,  walking 
through  tne  vard  on  the  tracks,  as  was  the 
custom  of  the  employes,  when  he  was 
struck  by  a  yard-engine,  going  backwards, 
with  no  light  on  the  rear  end,  and  that  he 
was  well  acquainted  with  tracks,  and  the 
customs  of  the  yard,  it  is  error  to  refuse  an 
instruction  that  in  walking  on  the  track  he 
assumed  the  risk  of  being  injured  by  the 
ordinarv  operation  of  trains  on  defendant's 
road.— Williams  v.  Delaware,  L.  &  W.  R 
Co.,  (Sup.)  485.* 

KAFB. 

What  oonstitates. 

1.  Defendant  and  three  others  forcibly 
separated  prosecutrix  from  her  escort,  and 
the  others  ravished  her.  Defendant  ad- 
mitted that  he  put  his  hand  on  the  escort's 
shoulder,  and  suggested  that  he  take  his 
girl  and  go  home,  and  that  he  knew  the  in- 
tention of  the  others,  but  denied  taking 
any  further  part  in  the  separation,  and  al- 
leged that  he  then  left.  Held  that,  as  de- 
fendant was  present  aiding  and  assisting, 
his  conviction  was  warranted,  though  he 
did  •not  have  intercourse  with  prosecutrix. 
— People  V.  Batterson,  (Sup.)  876. 

Evidence. 

2.  While  evidence  as  to  prosecutrix's  dis- 
heveled hair,  frightened  appearance,  red 
face,  and  swollen  eyes,  and  of  her  crying 
shortly  after  the  occurrence,  is  competent, 
the  admission  of  evidence  that  some  days 
afterwards  she  threatened  suicide  is  re- 
versible error,— Id.* 
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Beal  Estate  Agents. 

See  Faoiora  and  Brokers, 

BECEIVEBS. 

Appointment. 

1.  Where  the  order  of  the  New  York  su- 
perior court  appointing  a  receiver  provides 
that  nothing  therein  contained  shall  affect 
the  right  of  any  receiver  theretofore  ap- 
pointed over  any  property  of  defendant  to 
act  in  accordance  with  the  powers  and  du- 
ties conferred  upon  him,  it  does  not  con- 
flict with  a  previous  order  of  the  supreme 
court  appointing  a  receiver  of  defendant's 

Property.— Thau  v.  Bankers'  &  Merchants' 
'el.  Co.,  (Super.  Ct.  N.  Y.)  11.  * 

Bights  and  UabUiUea. 

2.  A  receiver  appointed  in  another  state, 
by  an  order  directing  a  resident  member  of 
a  firm  owning  stock  to  assign  it  to  the  re- 
ceiver, and  to  make  him  an  attorney  in 
fact  to  transfer  the  stock  to  himself,  as  re- 
ceiver, on  the  company's  books,  acquires 
the  legal  title  to  the  stock  by  the  assign- 
ment and  power  of  attorney,  regardless  of 
his  title  as  receiver;  and  a  court  of  New 
York  will  assist  him  to  effect  such  trans- 
fer.—Weller  V.  J.  B.  Pace  Tobacco  Co., 
(Sup.)  292. 

8.  A  receiver  of  a  railway  company,  who, 
without  any  order  of  court,  employs  a  per- 
son to  manage  an  hotel  owned  by  the  com- 
pany, and  afterwards  leases  it  to  Uie  man- 
ager, without  any  notice  to  a  person  who 
is  furnishine  the  hotel  with  supplies,  is  in- 
dividually liable  therefor. — Sayles  v.  Jour- 
dan.  (Sup.)  827. 

Payment  of  taxes. 

4.  An  application  to  compel  a  receiver  to 
pay  a  tax  on  property  in  his  possession 
must  be  made  in  the  action  in  which  he 
was  appointed.— In  re  Maliery,  (Sup.)  487. 

Advice  of  court. 

5.  Where  the  court  authorizes  a  receiver 
to  rent  premises  to  a  tenant  then  in  pos- 
session, at  a  fixed  rate,  and  he  does  not 
accept  the  lease  and  pay  the  amount,  and 
the  receiver  leases  to  others  for  a  greater 
sum,  the  former  tenant  is  not  entitled  to 
the  excess.— McComb  v.  Clyne,  (Sup.)  670. 

Sale. 

6.  A  trustee  in  a  deed  conveying  land 
upon  a  trust  expressed  but  not  defined 
therein,  the  cestui  que  trust  beinf  an  unin- 
corporated association,  conveyed  the  land 
to  a  corporation.  By  an  order  of  court,  a 
receiver  of  the  corporation,  who  was  also 
receiver  of  the  association,  was  directed  to 
sell  the  land.  Held,  under  section  49  of 
the  New  York  statute  of  uses  and  trusts,  the 
effect  of  which  is  to  transfer  the  use  to  the 
possession  except  in  case  of  certain  ex- 


press trusts,  that,  if  the  trust  in  said  deed 
was  invalid,  the  legal  title  would  vest  in 
•aid  association  unaer  said  deed,  and  would 
pass  by  the  receiver's  deed. — People  v. 
Stock-Brokers'  Bldg.  Co.,  (Sup.)  lia 

SecordB. 

As  evidence,  see  Attorn^  and  CUeni,  2 

BEFEBENCOB. 

Compensation  of  referee,  see  TnuiM,  17-19. 
When  ordered,  see  Executors  and  Adminis- 
trators,  6. 

When  ordered. 

1.  In  an  action  for  services  rendered  and 
advancements  made  as  a^ent  in  chai^  of 
defendant's  land,  plaintiff  made  aflSdavit 
that  his  "accounts  of  his  receipts  and  dis- 
bursements in  said  business  are  made  up  of 
upwards  of  a  hundred  separate  and  dis- 
tinct items,  each  one  of  which  will  be  the 
subject  of  investigation  upon  the  trial' 
Held,  a  proper  case  for  a  reference  under 
Code  Civil  Proc.  N.  Y.  §  1018,  providing 
therefor  when  the  trial  will  require  the  ex- 
amination of  a  long  account  on  either  side. 
— Shepard  v.  Eddy,  (Sup.)  584. 

2.  'The  right  of  trial  by  jury,  guarantifd 
by  Const.  N.  Y.  1846,  art.  1,  §  a,  extends 
only  so  far  as  that  right  was  recogtiized  at 
the  time  of  the  adoption  of  the  constitution; 
and  as  it  was  then  the  authorized  practice  to 
direct  a  reference  in  cases  involving  the 
examination  of  a  long  account,  and  notre- 

Suiring  the  decision  of  any  difficult  ques- 
on  of  law,  a  reference  of  such  a  case  can- 
not be  objected  to  as  unconstitutional.— Id 
Praotioe— Amendment  and  vacation 

of  order. 

8.  Plaintiff  having  been  adjudged  entitled 
to  dower,  an  order  was  entered  by  a  spe- 
cial term  justice,  directing  the  referee  to 
compute  the  amounts  payable  by  the  sev- 
eral defendants  as  damages  for  withhold- 
ing her  dower,  and  for  that  purpose  to  take 
account  of  the  rents  and  profits;  the  in- 
quiry being  restricted  to  the  date  of  the  de- 
cree, or  the  time  when  any  part  of  the 
property  had  been  sold,  eitner  before  or 
after  the  decree.  Subsequently,  on  plain 
^ff's  motion,  and  affidavit  that  the  order 
was  drawn  under  a  misapprehension  as  to 
the  extent  of  her  rights,  another  special 
term  justice  amended  and  enlarged  the 
order  so  as  to  authorize  the  referee  to  take 
the  account,  without  restricting  it  as  to  any 
part  of  the  property  sold,  to  the  time  of 
sale.  Held  that,  as  it  appeared  that  the 
original  order  was  the  result  of  a  mistake, 
and  as  neither  the  original  nor  the  amend- 
ment determined  any  right  or  liability  of 
either  party,  the  amendment  was  proper. 
—Price  V.  Price,  (Sup.)  796. 
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4.  An  order  ref  asing  to  Tacate  an  order 
of  reference  on  the  gronnd  of  irregularity 
in  its  entry  liaving  been  denied,  and  no  ap- 
peal taken,  stands  as  the  law  of  the  case; 
and  a  later  order,  appointing  a  new  referee, 
on  the  death  of  the  nrst.  mast,  on  an  appeal 
taken  on  the  same  grounds,  be  affirmed. — 
Wait  y.  Van  Demark,  (Sup.)  2«5. 

Striking  out  testimony. 

6.  Where  *&  referee  adjourns  in  the  midst 
of  a  cross-examination,  which  it  does  not 
appear  that  defendant  was  deprived  of 
the  opportunity  of  completing,  if  he  had 
so  desired,  and  the  witness  dies  during  the 
adjournment,  defendant  cannot  complain 
of  the  refusal  of  the  referee  to  strike  out 
portions  of  the  examination  in  chief,  not 
covered  by  the  cross-examination. — Curtice 
V.  West,  (Sup.)  507. 

Entry  of  judgment. 

6.  Where  in  an  action  to  establish  a  part- 
nership, and  for  an  accounting,  a  referee, 
appointed  to  hear  all  the  issues,  reports 
that  plaintiff  is  entitled  to  an  account,  and 
IB  then  appointed  to  take  the  account.  Judg- 
ment cannot  be  entered  on  filing  the  report 
without  allowing  time  for  exceptions,  since 
the  account,  taken  under  the  second  order 
of  reference,  is  not  within  Code  Civil  Proc. 
N.  Y.  ^  1228,  providing  that,  where  the 
whole  issue  tried  by  a  referee  is  one  of  fact, 
Judgment  may  be  entered  on  filing  the  re- 
port. —  Niebuhr  V  Bchreyer.  (C.  P  N.  Y.) 
418. 

7.  Under  Code  Civil  Proc  g  1228,  provid- 
ing that** where  the  whole  issue  is  an  issue 
of  fact,  which  was  tried  by  a  referee,  the 
report  stands  as  the  decision  of  the  court; 
except  where  it  is  otherwise  expressly  pre- 
scribed by  law  Judgment  upon  such  report, 
or  upon  the  decision  of  the  court  upon  the 
trial  of  the  whole  issue  of  fact  without  a 
Jury,  may  be  entered  by  the  clerk  as  direct- 
ed therein,  upon  filing  the  decision  or  re- 
port, ''—the  clerk  has  no  authority  to  enter 
an  interlocutory  Judgment  on  the  report  of 
a  referee,  except  upon  application  to  and 
direction  by  the  court,  especially  where  the 
report  fails  to  settle  the  form  of  the  Judg- 
ment to  be  entered.  ~  Maicas  v.  Leony, 
(Sup.)  881. 

BELBASE  AND  DIS- 
CHABQE. 

Of  mortgages,  see  Mortgagei,  9. 

surety,  see  Principal  and  Surety,  2»  8. 

Validity. 

1.  A  husband  entitled  to  a  legacy  of  $2,- 
266.58,due  his  deceased  wife  from  her  moth- 
er's estate, released  the  same  nine  days  after 
his  wife's  death  in  favor  of  the  other  benefi- 
ciaries in  consideration  of  $500  and  the  pay- 


ment of  bis  wife's  funeral  expenses.  He 
was  not  certain  then  whether  or  not  he  was 
legally  entitled  to  the  legacy,  but  was  told 
by  the  draughtsman  of  the  will  that  he  sup- 
posed he  was  entitled  to  it,  but  it  would 
have  to  go  through  a  course  of  law.  It  was 
also  suggested  that  it  would  not  be  right 
for  him  to  take  the  legacy,  the  other  benefi- 
ciaries being  testator  s  children.  Held,  that 
the  release  was  made  with  sufficient  knowl- 
edge and  was  binding.— In  re  Haas'  Estate, 
(Sup.)  119.     . 

EflOdot  of  receipt. 

2.  Receipt  of  a  release  from  all  causes  of 
action  by  a  railroad  company,  from  a  per- 
son claiming  to  have  been  injured  on  one 
of  its  cars,  is  no  admission  of  liability. — 
Baldwin  v.  New  York  Cent.  &  H.  R.  R.  Co., 
(Super.  CtN.Y.)  481. 

BEUaiOTJS  SOCIBTIES. 

Pastor's  salary. 

Laws  N.  Y.  1818,  c.  60,  §  8,  providing 
that  the  salary  of  a  minister  shall  be  ascer- 
tained by  a  majoritv  of  the  persons  entitled 
to  elect  trustees  of  the  church,  at  a  meet- 
ing to  be  called  for  that  purpose,  and  the 
salary  when  fixed  shall  be  ratified  bv  the 
trustees  by  an  instrument  under  seal,  im- 
poses no  limitation  on  the  power  of  the 
church  to  contract  for  services,  except  that 
it  prescribes  an  exclusive  mode  of  deter- 
mining the  compeii^ation  to  be  paid;  and, 
where  the  amount  of  compensation  is  not 
determined  in  the  required  manner,  recov- 
ery may  be  had  on  the  contract,  as  for  serv- 
ices rendered,  limited  by  the  amount  act- 
ually received  by  the  church  applicable 
to  such  payment —Pendleton  v.  Waterloo 
Baptist  Church,  (Sup.)  888. 

BEPIiEVIN. 

Right  to  costs,  see  OasU,  1. 

Bonds. 

1.  An  undertaking  given  by  a  sheriff  un  - 
der  Code  Civil  Proc.  JS^.  Y.  §  1704,  to  pro- 
cure  the  return  of  property  levied  on  by 
him,  and  replevied  by  a  claimant,  reciting 
that  certain  property  specified  in  claim- 
ant's affidavit  n  ad  been  replevied,  and  that 
defendant  desired  its  return,  concluding  in 
accordance  with  the  statute,  does  not  estop 
the  sheriff,  in  an  action  by  the  claimant 
against  him  for  the  property,  from  proving 
that  all  the  goods  mentioned  in  the  affida- 
vit were  not  levied  on,  replevied,  or  re- 
turned to  him.— Nowell  v.  Gilbert,  (Sup.) 
525. 

2.  Such  an  undertaking,  if  filed  and  used 
by  the  sheriff  to  procure  the  return  of  the 
property,  though  signed  only  by  sureties, 
and  not  by  him,  would  have  the  same  ef- 
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feet,  as  evidence  against  him,  at  if  signed 
by  him.— Id. 


Bes  A4Judicata. 

Bee   JSmineiU    Domain,  95;    Hiqhwaps,  8; 
Judgment,  4-7;  Landlord  and  Tenant,  17. 

Besoiflsion. 

Of  contracts,  see  OontrctcU,  5. 

SATiR 

By  receiver,  see  lUceiwra,  6. 
Kortgafire  sales,  see  MortgageB,  11-18. 
Of  chattels,  see  Frauds,  Statute  of 

land,  see  Vendor  and  Vendee. 
Sunday  sales,  see  Intoxicating  Liquare. 

\ 

What  constitatee. 

1.  Defendant,  engaged  in  business  in 
New  York  city,  addressed  to  plaintiff,  also 
of  New  York,  the  following  order:  **I  will 
take  10  M.  blue  Welsh  fire-brick,  at  $24  per 
thousand,  upon  tbe.opening  of  navigation 
on  the  Hudson.  Let  me  know  if  my  order 
is  accepted;"  to  which  plaintiff  replied, 

g remising  to  execute  the  '•order  for  10,000 
lue  Welsh  firebrick,  at  $24  per  thousand, 
on  dock  at  New  York  city,  upon  opening 
of  navigation."  Held  that,  as  the  goods 
were  to  arrive  from  abroad,  the  reference 
to  delivery  on  dock  did  not  create  a  new 
proposal,  and  the  contract  was  binding 
upon  defendant;  especially  as  he,  without 
dissenting  to  any  of  the  terms,  responded 
to  plaintiff's  reply,  answering  an  inquiry 
as  to  the  time  navigation  opened  on  the  A. 
canal. —Brown  v.  Norton,  (Sup.)  8&9. 

Delivery. 

2.  Under  a  contract  for  the  manufacture 
and  delivery  of  a  specified  number  of  bot- 
tles, in  quantities  as  called  for,  within  one 
year,  to  be  paid  for  at  a  specified  time 
after  each  shipment,  plaintiff,  having  de- 
livered &li  that  were  called  for.  is  entitled 
to  recover,  though  the  last  shipment,  made 
at  the  end  of  the  year,  does  not  complete 
the  number  specified  in  -the  contract.— 
Whitney  V.  Hop  Bitters  Manuf'g  Co.,  (Sup.) 
488. 

8.  During  the  year  defendant  ordered 
only  a  small  number  of  bottles,  and  on  Au- 
gust 26th,  the  day  after  the  expiration  of 
the  3'ear,  plaintiffs  notified  it  that  the  re- 
mainder of  the  bottles  were  ready  for  de- 
livery. In  the  evening  of  August  28th  de- 
fendant telegraphed:  "You  may  deliver 
remainder  of  bottles  here  on  or  before 
August  80th.  on  terms  of  contract  of  Au- 
gust 26,  1888. "  Plaintiffs  at  once  began 
to  procure  the  cars  necessary,  27  in  num- 
ber, completing  the  shipment  on  August 


80th.    September  2d,  before  anv  of  the 
bottles  had  been  received,  defendant  tele- 

graphed,  refusing  to  receive  any  botUea 
elivered  after  Anguat  SOth  not  inapected 
at  plaintiffs'  expense,  and  in  such  quanti- 
ties as  defendant  should  thereafter  order. 
The  last  of  the  bottles  arrived  at  the  plage 
of  consignment  September  18th,  the  delay 
being  largely  due  to  the  interference  of 
defendant  in  the  attempt  to  prevent  their 
delivery.  Held  to  constitute  a  complete  de- 
livery as  soon  as  possible  after  the  receipt 
of  the  order  of  August  28th.— Id.* 

4.  Plaintiffs  agreed  to  sell  to  defendant 
1,000  dozen  handkerchiefs,  but  failed  to  de- 
liver the  entire  lot,  owing  to  a  mistake  as 
to  the  number  on  hand.  Defendant  re- 
fused to  pay  until  delivery  of  the  whole 
lot,  and  plaintiffs  then  promised  to  com- 
plete the  delivery  in  two  weeks,  but  this 
was  never  done.  HM,  that  they  could  not 
recover  for  those  delivered,  though  there 
was  no  offer  to  return.—- Levene  v.  Rahitte. 
(City  Ct.  N.  Y.)  889. 

Warranty. 

5.  Where  plaintiff  sues  for  a  breach  of 
warranty  that  certain  onion  seed  sold  was 
''Yellow  Dan  vers,"  and  defendant  relies 
on  a  notice  on  the  packages  and  bill-beads, 
which  defendant  saw,  to  relieve  him  from 
the  warranty,  a  charge  that,  if  this  notice 
formed  part  of  the  contract,  plaintiff  could 
not  recover,  is  proper. — Coatea  v.  Harvey, 
(Super.  Ct.  Baf.)5. 

0.  Testimony  as  to  the  custom  of  the 
trade  in  warranting  seeds  is  not  competent 
to  change  either  the  contract  of  the  parties 
or  settled  rules  of  law.— Id. 

7.  A  breach  of  warranty  of  coal  is  not 
waived  by  the  purchaser's  retaining  and 
using  the  coal  without  notice  to  the  seller, 
and  acquiescence  by  him.— Bpedding  v. 
Townsend,  (City  Ct.  N.  Y.)  (W7.* 

8.  Where  goods  are  sold  by  sample  with- 
out any  representation  as  to  their  condi- 
tion, and  are  accepted  and  retained  by  the 
purchaser,  the  facts  that  they  are  not  prop- 
erly packed,  and  that  the  brands  on  the 
cases  have  been  effaced,  constitute  no  de- 
fense to  an  action  for  the  price;  the  defects 
complained  of  being  patent  on  first  inspec- 
tion.—Bolles  V.  Valentine  &  Co.,  (C.  P.  N. 
Y.)710. 

Ferformanoe  of  contract. 

9.  Under  a  contract  for  the  manufactare 
and  delivery  by  plaintiffs  of  a  specified 
number  of  bottles,  it  is  immaterial  that  s 
portion  of  the  bottles  shipped  were  not 
manufactured  at  plaintiffs'  own  works,  but 
at  those  of  another  firm;  they  being  mann- 
factured  for  plaintiffs  expressly  lor  this 
contract,  in  moulds  furnished  by  them, 
and  under  the  inspection  of  one  of  their 
managers.— Whitney  v.  Hop  Bitters  Man- 
uf'g &.,  (Sup.)  488. 
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Bights  and  remedie»--&e60l8sion. 

10.  The  commencement  of  an  action  for 
^oods  sold  by  one  who  believes  that  de- 
fendant perpetrated  a  fraud  in  the  pur- 
chase, does  not  affirm  the  sale  so  as  to  pre- 
-vent  recovery  of  the  goods  for  the  fraud. 
Ttflhere  it  does  not  appear  that  the  facts 
"were  then  known  to  plaintiff,  and  the  ac- 
tion was  abandoned  before  Judgment — 
Underhill  ▼.  Ramsey,  (Sup.)  451.* 

Action  for  prioe. 

11.  Defendants  directed  plaintiffs  to 
make  for  them  500  pounds  of  *'Ko.  280" 
yarn,  no  stipulation  as  to  Quality  beinr 
made.  On  its  receipt  defenaants  openea 
and  paid  for  it,  and  sent  the  greater  part 
to  a  customer,  who.  alleging  it  to  be  un- 
merchantable, demanded  and  received  a  re- 
payment of  part  of  his  money.  Before  the 
receipt  of  tne  goods  defendants  ordered 
1,000  pounds  more,  but,  before  it  was  entire- 
ly manufactured,  cabled  plaintiffs  not  to 
snip  until  further  orders.  After  a  delay  of 
five  weeks,  plaintiffs  shipped,  but  defend- 
ants refused,  to  receive  or  examine,  the 

goods,  and  they  were  reshipped.  Held,  that 
ttere  was  no  evidence  of  warranty,  express 
or  implied,  and  that,  not  having  returned 
the  first  shipment  nor  examined  the  sec- 
ond, defendants  could  not  allege  the  infe- 
riority of  either.— Wallace  v.  Slake,  (City 
Ct.  N.  Y.)408. 

12.  Proof  of  the  inferiority  of  the  first 
goods  would  be  irrelevant  as  to  the  quality 
of  the  second  shipment.— Id. 

18.  Defendants  cannot  recover  the 
amount  paid  their  customer  for  the  infe- 
riority of  the  first  shipment,  as.  in  the  ab- 
sence of  warranty,  it  was  their  duty  to 
return  the  goods  or  pay  the  full  price. — 
Id. 

14  In  an  action  for  the  price  of  furni- 
ture manufactured,  where  defendants  ad- 
mit the  sale  and  delivery,  except  as  to  cer- 
tain cabinets,  which  they  allege  were  not 
according  to  the  contract,  they  cannot,  un- 
der a  general  allegation  of  damages,  prove, 
as  a  counter-claim,  a  loss  of  profits  on  the 
cabinets.— Stevens  v.  Bonto,  (City  Ct.  N. 
Y.)484. 

16.  A  counter-claim  for  breach  of  con- 
tract to  deliver  goods  in  installments,  to 
be  paid  for  in  80  days  after  delivery,  can- 
not be  maintained  by  a  defendant  who 
nmde  default  in  payment  of  the  goods  de- 
livered.—Bright  V.  Dean,  (City  Ct.  N.  Y.) 
658. 

16.  When  goods  are  ordered  in  a  certain 
quantity  to  be  delivered  at  definite  times, 
and  the  seller  agrees  to  furnish  them  as 
near  as  possible  at  such  times,  the  quan- 
tity is  material,  and  the  seller  cannot  sue 
for  the  price  of  any  part  of  the  goods 
nntil  he  nas  delivered  all  of  them;  the  or- 
der being  indivisible,  though  the  deliver- 
V.2N.Y.B.— 60 


ies  be  several. —Nightengale  v.  Elseman, 
(Sup.)  779. 

17.  Where  the  purchaser  of  goods  is  giv- 
en option  to  pay  in  ^  days,  or  give  four 
months'  note»  and  he  fails  to  make  pay- 
ment or  give  note,  action  may  be  brought 
for  the  price  at  the  expiration  of  the  80 
days.— Matthews  v.  McGrath,  (City  Ct.  N. 
Y.)669. 

18.  In  an  action  for  the  price  of  goods, 
the  defense  being  payment,  it  is  error  to 
exclude  defendant's  evidence  to  show  that 
at  the  time  of  the  sale  plaintiff  was  the 
manager  of  a  company,  and  that  the  trans- 
action was  with  the  company.— Stark  v. 
McClosky.  (City  Ct.  N.  Y.)  787. 

19.  Under  a  contract  for  the  sale  of 
10,000  blue  Welsh  fire-brick,  a  tender  of 
9,986  of  such  brick,  of  which  100  are  brok- 
en, does  not  render  the  purchaser,  who 
refuses  to  accept,  liable  for  the  price.— 
Brown  v.  Norton,  (Sup.)  869. 

20.  Defendant  contracted  with  plaintiffs 
for  the  purchase  of  certain  calf-skins, 
which  plaintiffs  guarantied  should  lose 
not  more  than  6  per  cent,  of  their  invoice 
weight.  Defenaant  refused  to  receive 
them,  and  plaintiffs  syed  for  the  differ- 
ence between  the  contract  price  and  the 
actual  proceeds  of  the  skins,  which  they 
had  sold  at  auction.  It  was  proved  that 
the  skins  had  shrunk  more  than  6  per  cent, 
and  the  court  char£[ed  that  if  the  shrink- 
ajge  below  the  invoice  was  greater,  at  the 
time  of  delivery,  than  the  limits  allowed 
by  the  contracts,  defendant  had  the  right 
to  reject  the  skins.  The  jury  found  for 
plaintiffs.  Held,  that  defendant  was  enti- 
tled to  a  new  trial.— Goetze  v.  Dunphy, 
(Sup.)  854. 

Gk>nditioiial  sales. 

21.  Defendant  sold  and  delivered  to 
plaintiff  certain  goods,  the  proper^  to  re- 
main in  defendant  till  the  price  was  paid. 
Plaintiff,  however,  refusea  to  make  the 
first  payment  till  he  had  received  a  bill  of 
sale,  asserting  that  he  had  made  an  abso- 
lute purchase,  whereupon  defendant  de- 
livered one  to  him.  Held,  that  whether 
the  sale  was  absoliite  or  conditional  was 
a  question  for  the  Jury.— Eraemer  v.  Sie- 
burg,  (City  Ct.  N.  Y.)  398. 

SEAMEN. 

''Marine  oattse/' 

An  action  for  wages  as  master  of  a  canal- 
boat  is  not  a  marine  cause,  within  the 
meaning  of  Code  Civil  Proc.  §  817,  declar- 
ing an  action  in  favor  of  a  person  belong- 
ing to  a  vessel  in  the  merchant  service  for 
services  during  a  voyage  to  be  a  marine 
cause,  and  is  not  triable  forthwith  at 
chambers.—Warn  v.  Easton  &  McMahon 
Transit  Co.,  (City  Ct  N.  Y.)  620. 
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SET-OFF  AND  OOXJNTEBr 
OTjATM. 

When  allowed,  tee  Sale,  14. 15. 

When  allowable  —  Breach  of  war- 
ranty. 

1.  In  an  action  on  a  note  for  the  differ- 
ence dne  plaintiff  on  an  exchange  of 
horses,  damage  for  breach  of  plaintiff's 
warranty  of  his  horse  is  a  proper  counter- 
claim  nnder  Code  Civil  Proc.  «.  Y  §  501. 
subd.  1,  proTidinff  that  a  counter-claim 
mast  be  a  cause  of  action  ''arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plain- 
tiff *b  claim,  or  connected  with  the  subject 
of  the  action. "  — Maders  ▼.  Lawrence, 
(8up.)159.» 

d.  Breach  of  a  warranty  given  in  the  ex- 
change of  horses  may  be  counter-claimed 
in  an  action  on  a  note  for  the  boot,  though 
as  a  cause  of  action  it  is  barred.'-Id. 
— *-  Judgment. 

8.  Where  a  client,  before  the  rendition 
of  a  Judgment  in  his  favor  for  costs,  as- 
signs all  bis  right  and  interest  therein  to 
his  attorney,  the  adverse  party  cannot  set- 
off his  own  Judgment  in  the  action. — 
Strauss  v.  Seamon.  (City  Ct  N.  Y.)  896. 
Pleading. 

4.  A  counter-claim  cannot  be  pleaded  by 
a  mere  allegation  follovdng  a  general  de- 
nial that  defendant  "also  sets  up  a  counter- 
claim against  the  plaintiff  for  the  sum  of« " 
fitc— Fox  V,  Turner,  (Sup.)  164. 

SHEBIFF8  AND  00N8TA- 

Conclusiveness  of  recital  in  bond,  see  Be- 

pletin,  1. 
Liability  for  costs,  see  Oo9t$,  8. 

Liability— Debt  of  deputy* 

1.  A  sheriff  is  liable  for  a  debt  contracted 
by  his  deputy  in  the  care  of  cattle  levied 
on.  where  the  deputy  in  procuring  such 
care  assumed  to  act  for  the  sheriff,  and  the 
latter,  when  aslced  to  pay  the  debt,  did  not 
repudiate  it.  but  promised  to  pay  it  later. 
—Rice  V.  Penfleld,  (Sup.)  641. 

Failure  to  return  process. 

2.  Where  affidavits  on  a  motion  to  com- 
,pel  a  sheriff  to  make  return  on  an  execu- 
tion allege  facts  and  circumstances  which, 
if  uncontradicted,  would  Justify  a  holding 
that  the  sheriff  received  the  execution  from 
his  predecessor.— among  them,  statements 
alleged  to  have  been  made  by  the  sheriff  to 
plaintiffs'  attorney,— the  motion  will  not 
be  denied  on  a  mere  denial  by  the  sheriff 
of  the  fact  in  issue,  without  any  attempt  to 
explain  such  statements.— Holmes  ▼.  Rog- 
ers. (Sup.)  601. 


SHIFFINQ. 

See,  also,  Demurrage. 

Charter-party. 

1.  Plaintiffs  chartered  a  steam-boat  to  de- 
fendant, who  was  to  furnish  the  water,  and 
agreed  to  run  the  boat  according  to  a  cer- 
tain time-table.  Defendant  promised  to 
fill  the  tank  in  ten  minutes  from  his  own 
water  supply  by  a  two-inch  pipe.  Plats- 
tiff  then  made  the  boat  pipes  two  and  one 
half  Inches.  The  pressure  of  defendsnt's 
water  supply  not  being  as  great  as  he  rep- 
resented, the  boat  was  so  delayed  in  tak- 
ing on  water  that  she  could  not  keep  to  her 
time-table.  EM,  that  the  delay  was  caused 
by  defendant's  fault,  and  he  was  not  enti- 
tled to  rescind  the  contract  —  Woolsej  t. 
Finke.  (Sup.)  113. 

2.  Use  by  the  owner  of  a  steam-bost 
which  had  been  chartered  for  a  certain 
time,  after  abandonment  of  the  contract 
by  the  hirer,  does  not  preclude  the  owner's 
recovery  for  the  breach;  such  use  beioK 
proper  to  prevent  accumulation  of  dam- 
ages.—Id. 

SFEdFIO  FEBFOBMANCK 

When  enforced. 

1.  Plaintiff's  title  was  derived  through 
devise  to  executors  and  trustees,  with 
power  to  seU  either  publicly  or  privately. 
All  the  estate  was  bequeathed  in  trust  to  be 
divided  among  testator's  children  and  their 
heirs,  with  the  clause,  "and  if  either  of  mj 
daughters  shall  die  without  lawful  issue,  or 
leavmg  issue  which  shall  not  attain  the  age 
of  21  years,  and  without  issue. "  then  to  be 
divided  among  his  other  children.  The  tes- 
tator died  in  1817,  and  in  1829.  all  the 
daughters  having  lawful  issue,  minors,  the 
trustees,  through  a  third  person,  conveyed 
one-Uiird  of  the  land  to  each  daughter  and 
her  husband,  there  being  no  sale,  but  the 
transaction  appearing  from  the  deeds  to  be 
a  shift  to  free  the  land  of  the  trust,  and 
bar  the  contingent  remainder.  It  did  not 
appear  but  that  one  of  the  daughters  might 
have  had  issue  dying  under  the  age  of  21 
leaving  issue  to  take  as  remainder-mao. 
Held  that,  the  title  being  open  to  question, 
performance  should  not  be  enforced.— Mc- 
Pherson  v.  Smith,  (Sup.)  60.* 
Performance  by  complainant.     • 

2.  The  contract  provided  that  the  vendee, 
as  a  condition  of  receiving  the  deed,  should 
pay  certain  mortgages  on  the  land,  and 
save  the  vendor  harmless.  Subsequently 
it  was  agreed  that  the  vendee  should  pay 
a  portion  of  the  mortgage  debts,  and  that 
the  remainder  should  be  paid  by  a  new 
mortgage  on  the  land  given  by  the  vendor. 
Heid,  that  the  vendee  must  pay  the  mort- 
gage -before  he  is  entitled  to  a  decree 
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requirinfi:  an  heir  of  the  Tendor  to  con- 
vey his  interest  in  the  land.— Wheeler  v. 
Wheeler.  (Sup.)  496. 

8.  Refusal  of  the  heir,  who  had  pur- 
chased the  moTtgVLge,  to  accept  a  tender  of 
the  amount  due.  made  on  condition  that  he 
assign  the  mortgage  to  the  vendee,  is  not 
a  waiver  of  his  rignt  to  insist  that  the  ven- 
dee shall  pay  the  mortgage  before  receiv- 
ing his  deed.— Id. 

Witness. 

4.  In  an  action  bv  a  vendee  to  compel 
the  heir  of  the  vendor  to  convey,  the  bur- 


den is  on  the  latter  to  show  that  a  require 
ment  of  the  contract  of  sale,  that  the  ven- 
dee shall  support  the  vendor,  has  not  been 
fulfilled;  and  though  Code  Civil  Proc.  N. 
T.  g  829.  providing  that  a  party  to  an  ac- 
tion shall  not  be  examined  as  a  witness  in 
his  own  behalf,  against  a  person  deriving 
his  title  from  a  deceased  person,  concern- 
ing a  personal  transaction  between  the 
witness  and  the  deceased  person,  renders 
the  vendee  incompetent  to  testify  that  he 
did  fulfill  the  requirement,  the  admission 
of  such  testimony  is  not  reversible  error, 
where  there  is  no  contradictory  evidence. 
—Id. 

STATUTES. 

8ee,  also,  C(mstittUion<il  Law. 
Construction,  see  Religious  Soctetiei. 
Repeal,  see  Justices  of  the  Peace,  5. 
Statute  of  uses,  see  Eeceivers,  6. 

Enactment. 

A  bill  sent  to  the  governor  on  February 
10th  was  more  than  10  days  afterwards  sent 
by  him.  unsigned,  to  the  secretary  of  state. 
— the  legislature  having  in  the  mean  time 
adjourned  from  February  17th  to  the  27th. 
Const.  N.  y.  art.  4,  §  9,  provides  that  all 
bills  not  returned  by  the  governor  within 
10  days  shall  be  laws  in  the  same  manner 
as  if  signed  by  him.  unless  the  legislature 
shall  by  adjournment  prevent  their  return. 
Jbleld,  that  the  legislature  had  not  by  ad- 
journment prevented  the  return  of  this  bill, 
and  it  became  a  law. — Ilequembourg  v.  City 
of  Dunkirk,  (Bap.)  447. 

STATUTES  CITED  AND  CON- 
STBUED. 

NEW  YORK. 

CONSnTUTlOK. 

Arts,  IS  16, 18 860,862,863 

Art  4,1  9  (amend.  1874) 449,450 

Art  6,  Is  6, 15, 19 171,568,621 

Art  8,  111 448,617 

Art.  10,|2 450 

Art  13,11 825 

1846. 
Art  1,1 2 585 


1989 
Art.  6,  16 '. 606,607 

CoDB  Civil  Pboobdubx. 

Ch.  14^  tit  1, 1 1704. 526,627,663 

Ch.  17,  Ut  11,  SS  3419, 2420, 2422, 2423-2425, 

2429 68,221,222 

Ch.  18,  tit  8,  art  2,  SS  3647-2668 824 

Ch.  22, 619 

Tit.ll,S2429 257 

§2 171 

*«§  22,  36,26 65,259 

^§34,86 186 

S#> 260 


5:i,  68 65,260 

i&j 396,898,899 

§73 708,704 

§129 674 

^  i:i5 190 

^^  l«3, 184 502,503 

^  IJO 145 

^104 487 

^20:J,  8ubd.l 664 

§^;}15-817 891-898,619-622 

^J^;UO,  (subaec.  8,)  342 171,172,260 

§  383,  subds.  8,  6. 214,876 

§  385 , 641 

^388(97) 214,706 

*^M21,424,426 174,266 

l^§  431,  488,  subd.  1 855,682 

ti  440  (Old  Code,  SS  186, 187) 251,  700 

§  447 757 

§§4.50,462 , 44,234,562,823 

MT3 191,192 

§481  80,679 

§  48^3,  subsec.  2 169 

^499 171 

^§500-602,609 160,239,679,828 

§521. 828 

§5:31 707 

§541  688 

§54()  (160) 81,707 

§549 668,669,617 

§550 617 


§  5:2 617 

^i  1.03,604,610 297,619,825,836 

{^.^  »i:J5,  636,  subd.  1 218,  674,  865 

§t>47 298 


§^tV82,« 
§713... 

^  723. 


,218 
262 
512 


(731-783.... 104,499 

§§755,767-769 836 

§765 418 

§  779 729 

§803 890 

§817 391-398 

§  820 618-620 

§  829 124,401,500 

§§872,873 256,768 

§§922,928 629,655,656 


729 
290 
290 
261 


§9*>5. 
§  VM'»S. 
§  Vt71. 
§9s4. 

tj  .1)0  (amend.  1879) 780 

§992 166,167,509 

§§997,999 126,170 

§  1013 586 

§  1021  (amend.  1879) 780 

§§  1184,1187. 889,666 

§  1204 186 
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|U2ia,1318 780 

11282 780 

M  1228,  1280. 414,730,882 

|l286 487 

|l274,8Ubd.2 673 

li  1282,  1290, 1291, 1294, 1290 504,  602,  »» 

SU801-1816 258,665 

1 1330 195 

§1336 145 

$$1860-1852 10,  83,145,194,106 

§1 1440, 1441 816,817 

$1487,8ubd.l 668,617 

§1511 823 

§1683. 528 

f§  1538, 1589 628,524 

§1557 624 

§1577 624 

§1589 771 

§§1607,1599 828 

§1606 828 

§§1651-1659 662-666 

§§1662,1666,1669,1670,1675,1681 

129, 180,  290,  668,  771 

§1608 527 

§§1718,1715,1717-1719 527-529 

§1760 126 

il762, 8ub«ec.  8 866 
1769  (aru.1,2) 570 
1770 239 

§1775 49 

§§1780,1782,  1784 12,284,600 

§§1788,  1789 438 

§1798 684 

§§1809,  1812 346 

§1828 648 

§1839 853 

§1843 852 

§1847 858 

§1852 853 

§1866 823,824 

§§1902-1904 512,513 

§§1925,1926 871,561 

§1948 578 

§§  20e)8,  2070,  2076 826,852 

§§2120,2122 557,558 

§2129 117 

§§2187,2188 117,557 

§2283 129 

§2246 56 

§2253 340 

§2263 123 

§§  2419,  2420  (amend.  1884) 64 

§2429 64 

§2481 65 

§2436(292) 615,616 

§1^7 : 816 

§2468 316 

§2472 834 

§2497 322 

§§2526-2528 38,174 

K  2647 494 

§§  2557,  2558V8Ubd»Vi,'  2 .*.*.*.'.*.*.'.*.' .V.V .'.'494,  636 

§§25tK)-2562...- 494,667 

§2589 494 

§§2624,2626,2627 639,824 

§2695 671 

§§  2703,  2706,  2710 28,  224,  679 

§§  2718,  (subd.l,)  2719 678,  679,  875 

$2731 430 

§2863,  8ubd.4 736 

§§2961,2954. 679 

§8015 359 

§§3066,3057 381,882 


!§8062^«)64 83, 857-359,  381,  3S3 
8126 897 
§3169,8160 892,618,619 

§8174 619 

§8282 729,  raO 

§§8248,8345 21,674 

§8268 258 

§3268 804,848 

^i§  8271,  3272 804,843 

8277 86S 

3833,  3389  (Code  Proc  §  68) 43,  309,  619 

8848,  aubd.  20 588 

8847,  8ubdB.4,6 8»8,618 

8862 616 

1876. 
§1878  (amend.  1877) OTS-^TS 

1886. 
§649  (8ubd.4) .' 617 

Ck>DB  Cbiminal  Procedurr. 

§56 611 

§§150,151,168 611 

§§161,164 611 

§§255,256,858 416 

§§278-280 422 

§286 383 

§291 383,383 

§§312,813,318. 415,416 

§400 811 

§§608,604 606,606 

§517 606 

§§547,549 605,605 

§558 3i» 

§684 382,  8?» 

§699 611 

§§726,727   611 

§741 611 

Pbnal  Codr. 

§29 877 

§§84,86 811 

§51 855 

§  168  (aubda.  5,  6) 201-2^i3 

§170 301 

§§217,218 311 

§291  (amend.  1886  and  1888) 218 

§442 89 

§520 489 

§628 741 

§558 477 

§§686,688 3U,416 

Rryisrd  Statutes. 

Pt.  1,  tit.  8.  oh.  12,  §  4,  aubd.  8 353 

Pt.  1,  oh.  18,  art.  7,  §  89 853 

Pt.  4,  tit  2,  ch.  2,  i§  8,  7,  8.  18 610 

Pt.  4,  Ut.  8,  ch.  2,  art.  4,  §§  45,  46 610 

Tit.  1,  ch.  18,  §  4,  Bubda.  6,  7 673 

Tit.  4,  §§1,2 675 

Page  472,  §§  88,  91 64.6.S 

Page2287 SiH 

§§46,47 216 

Seventh  Edition. 
Page  2188,  §66. ^ 

Volume  1. 

Ch.  18,  tit.  8 792 

Page  208,  §70 149 

Pago  389,  §§1,2 438 
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Page  808,  S  30 265 

Page895,  $81 566 

Pageeea,  18 568 

Page  728,  §40 402,595,597 

Page  729,  |M9,  55,  60,64,  65 114,  505,  597 

Page  780,  88  65,  67 217,249 

Page  787,  §8  124, 126 173 

Page  756,  81 586 

Page768,S6 544 

Seventh  Edition. 

Page560,§6. 690 

Page  578,  867 689,690 

Volume  2. 

Tit.  8,  ch.  1, 8  14 198 

Page68,  840 689 

Page  145,  (marg.)  8*4 126 

Page  247,  8  124. 859 

Page  885,  (846,)  88  10,  U 663 

Page449,«ia. 648 

Page4e9,867. 488 

14. 672 

Edmonds*  Edition. 
Page644,88. 844 

Sixth  Edition. 
Page  1181,  80. 771 

Seventh  Edition. 

Page  1020,  88 872 

Page  1022,  88  6,  25 872,  8r3 

Volume  S, 
Page  467,  88  58-65 64 

Sixth  Edition. 

Page  fJ27,  848 839 

Page  962,  8  78 741 

Seventh  Edition. 

Page  1968 558 

Page  2191,  896 599 

Page  2196,  8 147 806 

Session  Laws. 

1788 687,694 

1818,  ch.  29 455 

1818,  ch.  60,  8  8. 884,428|646 

1814,  ch.  172 64 

1817,  ch.  146. 64 

1889,  AprU  20,  oh.  134 ....149,288 

1843,  oh.  87 456 

1844,  ch.  152,  8  4 268,  271,  273,  274 

1845,  ch.  150, 8  1  (4  Edm.  St.  375) .  .454, 456,  651 

1845,  oh.  180,  8  26 610,611 

1847,  oh.  183 274 

1847,  ch.  280 39 

1847,  ch.  865,  814 456 

1847,  ch.  455,  8  6 251,610-612 

1848,  ch.  40,  88  12,  15  . .  .43,  44,  431,  672,  790-794 

1848,  ch.  319,  8  6  (Amend.  Laws  1860,  ch. 
360) 791,792 

1849,  ch.  244,  §§8,  4 48,  44,  678,  792 

1860,  oh.  140,  p.  211,  88  15,  22,  25,  28,  44. . .. 

iao*^,  285,  286, 614, 684, 688,  690 

1860,  ch.  288,81 149 

1868.  ch.  250. 798 

1854,  ch.  261 274 

1854,  ch.  400. 786 

1856,  p.  876 775 


865, 
856, 

857, 
857, 
858, 
»58, 
859, 
.859, 
.860, 
860, 
863, 
864, 
.866, 

ODD, 

867, 
869, 
869, 
869, 
870, 
870, 
870, 
870, 
870, 
870, 
870, 
.870, 
871, 
.871, 
871, 
871, 
871.. 
872, 
,872, 
.872, 
1873, 
:873, 
874, 
.874, 
874, 
874, 
874, 
875, 
.875, 
875, 
.875, 
875, 
875, 
875, 
.876. 
876, 
876, 
876, 
.877, 
.877, 
.877, 
,878, 
.878. 
879, 
879, 
880, 
880, 
880, 
980, 
880, 
880. 
881, 
.881, 


ch. 
oh. 
ch. 
oh. 
ch. 
oh. 
ch. 
ch. 
oh. 
§7. 
oh. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
oh. 
ch. 
oh. 
ch. 
ch. 
ch. 
ch. 
ch. 
oh. 
ch. 
oh. 
ch. 
ch. 


437,88 872,378 

158 274 

688,8  21 433 

793,834 398 

139 274 

314 163,164 

262,82 22 

312,818 558 

345 386,388 

r..43,  44,  673 

172,87 48,44,673 

168,88  6,10 197,200,224 

483,84 588 

697 280 

489 280 

574 274 

907 368,  371 

917,85 354 

19 201 


291,  Ut.  8, 8  11  (tit.  4, 8  6). 

507 

619,  tit.  8,87 

519,  tit.  6,  ^i  18-14. 


431, 601-693 

618 

21 

560 

619,  tit.  7,  8  1 561 

519,  tit.  9,  8  10 560,561 

7bM) 368 

283,81 368,371,373 

485   460 

719,|7 561 

—        ^   '^  516-518, 521 

607 


5,  h  1,  J 


oh.  129,  tit.  6, 8 10 139 

ch.885,  8  5 280,281,285 

224 

oh.  885..;.*. 701 

ch.549,8  5 432 

oh.  149 288 

ch.  351 558 

ch.  430 685,686 

ch.  446,881 143 

p.  697 701 

ch.267 63,200 

ch.  371,825 618 

ch.379 761 

ch.  510 431,793,794 

oh.  595 280 

ch.  606,  §36 380,281,286.288 

ch.  611,  8  31 790,791 

65 

oh.  49 558 

ch.  198,  82 281,282 

oh.  868 238 

ch.211 296 

oh.  228 257 

ch.466 259 

ch.32l 197 

224 

ch.  58,8  48 530 

ch.538 674 

oh.  147 66,67,69,70 

oh.  245..... 44 

oh.  269 240 

oh.  486 761 

oh.  515 873 

64,65,431 

ch.703 289 

oh.  409,  88  812/314,815.'.*.*.'.*.'.'.'.'.'. .'461,  462 

oh.  410,  |§  86, 128 609,606 

oh.  410,1  871 760-768 

oh.  410,  88  1346, 1884, 1390 56,  898 

88  1104»  1594-1688, 1841, 1866, 1882-1884 

248,295,571-678 
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1888,  ch,  175,  SI  1,  4,  5. 18 81,  83,  Wa,  618 

1888,  ch.  819 116 

1883,  ch.  35i,  %i  2,  7,  8,  14, 15 8S7,  761,  762 

1884,  ch.  67 : 240 

1884,  oh.  202, 8  4 278 

1884,  oh.  237,  p.  298 114 

1884,  ch.  272 278 

1884,  oh.  812. 826 

1884,  oh.  328 607 

1884,  ch.  357 761 

1884,  oh.  381 .45,678-675 

1884,  ch.  410,  S  4. 825,827,760,761 

1885,  ch.  181,  §§  20,  22,  28,  28 560,  561 

1885,  ch.  248,  Is  2, 6 ., 650 

1886,  ch.  261,  Is  1-4,  6,  9 268,  271-273 

1885,  ch.  842,  is  4,  25 876,877 

1885,  ch.  448,  S  85  (Amend.  Laws  1855,  S  65)  254 

1885,  oh.  488.  SS  1,  4,  6, 13, 16, 17 429-431 

1886,  ch.  29,  $  1 825,326,760-762 

1886,  ch.  814 573 

1886,  ch.  563,  IS  I,  2 21 

1886,  ch.  572 188,189,295 

1887,  March  26,  ch.  85,  SS  5-7 .  .586, 588,  589,  592 

1887,  April  25,  Oh.  206,  SS  1-5 860-864 

1887,  oh.  464. 824 

1887,  Oh.  537 44 

1887,  ch.  673. 827,698,699 

1887,  ch.  691 278 

1887,  oh.  713,  SS  1,4,6, 13, 16, 17 

429-431,681,682 

11-4. 447 

|1 275 

1 1-4 267.269-274 

STOCK  AND  FBODUCE  EX- 
CHANQES. 

Expulsion  of  members. 

1.  The  constitution  of  the  New  York 
Stock  Ezchanee  provides  for  suspension  of 
insolvent  members,  and  that,  within  a  year 
from  the  time  of  suspension,  such  mem- 
bers may  apply  for  readmission  on  show- 
ing a  settlement  with  their  creditors;  also 
that  members  guilty  of  obvious  fraud,  of 
which  the  governing  committee  shall  be  the 
judges,  shall,  on  vote  of  two-thirds  of  the 
members  of  said  committee  present,  be  ex- 
pelled. Plaintiff  was  suspended  for  insolv- 
ency, and  charged  with  obvious  fraud.  He 
asked  for  and  was  granted  an  adjournment 
of  the  hearing,  examined  the  testimony 
taken,  appeared,  and  was  heard  and  inter- 
rogated, and  given  a  full  opportunity  for 
self-defense,  and  was  adjudged  guUtr  by  a 
two-thirds  vote,  and  expelled.  Be  did  not 
settle  with  his  creditors  within  a  year,  nor 
apply  for  readmission,  nor  did  he  object  to 
any  of  the  proceedings.  Held,  that  the 
court  would  not  declare  his  suspension  null 
and  void.— Euehnemundt  v.  raiith,  (Super. 
Ct.  N.  Y.)626. 

Consent  of  debtor  to  transfer  of  lUs 
rights. 

2.  A  debtor,  whose  right  to  a  seat  in  a 
stock  exchange  has  been  sold  by  a  receiver 
in  supplementary  proceedings,  will  not  be 
required  to  sign  a  consent  that  the  pur- 


chaser take  his  seat,  or  formally  to  resi^ 
his  seat  and  nominate  the  purchaser  as  his 
successor,  as  the  sale  and  purchase  is  equiv- 
alent to  a  resignation  and  nomination, 
though  the  rules  of  the  institution  reqolre 
such  written  consent  to  be  signed  by  the 
seat-holder  on  the  change  of  membership, 
but  the  debtor  will  be  required  to  sign  a 
consent  that  the  purchaser  be  vested  with 
the  privileices  inuring  to  his  membership. 
— Roome  v.  Swan.  (City  Ct.  N.  Y.)614. 

Street* 

Control  of,  see  Municipal  Oorp&raHonB,  7-fll 
Defective,  see  Municipal  Oarpinraiiong,  10- 
16. 

Stumnons. 

See  WriU. 

Snnday. 

Sunday  sales,  see  InioxicaUng  Uquon^ 

TAXATION. 

See  (hnMutUnMl  Law,  6,  7;  BaOroad  Com- 

ponies,  19. 
Legacy  taxes,  see  Deaeeni  and  Ditttribution, 

1-7. 
Of  national  bank  shares,  see  Banks  and 
Banking,  2. 
property  in  hands  of  receiver,  see  Bs- 
eeivert,  4 

Bzemptions. 

1.  The  Bank  Clerks'  Mutual  Benefit  As- 
sociation, incorporated  under  the  act  of 
1848,  for  the  incorporation  of  benevolent 
societies,  '*to  relieve  the  necessities  of  the 
aged  and  disabled,  and  benefit  the  families 
of  deceased  "bank  clerks,  which  provides 
for  the  admission  of  members,  the  fees  and 
assessments  to  be  paid,  and  a  forfeiture  of 
membership  for  non-payment  of  assess- 
ments, is  simply  a  mutusl  benefit  associa 
tion,  and,  not  being  exempted  from  taxa- 
tion by  its  charter,  takes  a  legacy  subject 
to  the  collateral  inheritance  tax. — ^In  re 
Jones'  Estate,  (Sur.  N.  T  Co.)  671. 

Assessment. 

2.  The  failure  of  the  county  supervisors 
to  add  to  the  annual  levy  of  taxes  the  ex- 
pense of  supporting  the  insane  for  the  past 
year,  as  prescribed  by  Laws  N.  Y.  1874,  c 
446,  g  81,  does  not  prevent  the  subsequent 
imposition  of  such  tax. — ^People  v.  Super- 
visors, (Sup.)  142. 

8.  Code  Civil  Proc.  K  T.  g  1788,  relating 
to  the  dissolution  of  corporations,  author- 
izes the  court  to  appoint  a  temporary  re- 
ceiver, who,  by  section  1789,  may,  by  inter- 
locutory order,  be  continued  as  a  perma- 
nent receiver.  1  Rev.  St.  p.  889,  §  1.  pro- 
vides that  '^every  person  shall  be  assessed 
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in  tbe  town  or  ward  where  he  resides  when 
the  assessmeni  it  made,  for  all  lands  then 
owned  by  him  within  such  town  or  ward 
and  occupied  by  him. "  Section  2  provides 
that  ''lands  occupied  by  a  person  other 
than  the  owner  may  be  assessed  to  the  oc- 
cupant, as  lands  of  non-residents,  or.  if  the 
owner  resides  in  the  county  in  which  such 
lands  are  located,  to  such  owner. "  HM^ 
that  the  interlocutory  order  vested  the  re- 
ceiver with  title  to  the  property  in  his 
hands  by  virtue  of  his  office,  in  trust  for 
stockholders  and  creditors,  and  that  It  must 
be  assessed  to  him.— In  re  Mallery,  (Sup.) 
487. 

Equalisation. 

4.  1.  Rev.  St.  N.  Y  p.  895,  §  81,  provides 
that  the  board  of  supervisors  of  each 
county,  in  ej^ualizing  assessments,  may  in- 
crease or  diminish  the  aggregate  valua- 
tions of  land  in  any  town  by  aoding  or  de- 
ducting such  sum,  on  the  hundred,  as  may 
in  their  opinion  be  necessary  to  produce  a 
lust  relation  between  all  the  valuations  of 
land  in  the  whole  county.  jET^^ef,  that  they 
cannot  adopt  a  scale  for  equalizing  the  ag- 
gregate valuation  amonff  the  towns,  based 
upon  the  assessment  of  both  real  and  per- 
sonal estate,  and  by  which  the  valuation 
of  personalty  is  changed  in  some  towns, 
though  the  total  for  the  county  remains 
the  same.— People  v.  Board  of  Supervisors, 
(Sup.)  550. 

5.  Such  method  is  not  Justified  by  its 
recognized  use  in  the  county  for  several 
previous  years,  nor  is  the  supervisor  of  a 
town  estopped  thereby  in  an  action  to  have 
the  assessment  corrected  —Id. 

6.  The  county  is  not  liable  to  a  township 
for  the  unauthorized  act  of  its  treasurer  in 
paying  over  to  the  state  certain  taxes,  as 
the  treasurer,  in  receiving  and  paying  over 
state  taxes,  does  not  act  as  the  affent  of  the 
county;  and  the  county  is  not  the  debtor 
to  tbe  state  for  such  taxes,  though  2  Rev 
St.  p.  1020,  g  8,  p.  1022,  §  25,  requires  the 
comptroller  to  cnarge  the  treasurer  with^ 
their  amount,  and  charges  the  county  with* 
losses  occasioned  by  the  treasurer's  de- 
fault. —  Wood  V.  Board  of  Sapervison, 
(Sap.)  869. 

TBLEaBAFH  COMPANIES. 

Idmitation  of  liability. 

1.  The  contract  printed  at  the  top  of  a 
telegraph  blank  linilting  liability  for  negli- 
gence or  delay  in  transmitting  an  unre- 
peated  message  to  the  amount  paid  for  its 
transmission,  and  a  repeated  message  to  50 
times  the  amount  paid,  is  reasonable  and 
binding  on  one  accustomed  to  use  such 
blanks,  and  it  is  error  to  refuse  to  limit  re- 
(sorery  to  |12.60  for.  error  in  a  25-cent  mes- 
sage  rsqnesting  a  certain   horse   to  be 


shipped,  which,  on  receipt,  read  "horses, " 
ana  which  the  receiver  made  some  attempt 
to  have  repeated.  —  Bennett  v.  Western 
Union  Tel.  Co..  (Sup.)  865.* 

Notioe  of  claim. 

2.  Plaintiff  informed  the  operator  of  a 
mistake  in  transiaitting  a  message,  and  was 
by  him  referred  to  the  principal  office, 
where  a  clerk  told  him  the  manager  was 
busy,  and  took  down  his  complaint  m  writ- 
ing, and  handed  it  to  a  person  in  another 
room,  whom  he  introduced  as  attorney  of 
the  company,  which  attorney  promised  to 
investigate  the  matter,  and  afterwards,  in 
reply  to  plaintiff's  inquiry,  wrote  a  letter 
rejecting  the  claim,  using  paper  and  an  en- 
velope with  printed  headings  representing 
him  to  be  attorney  of  the  company.  HeM, 
that  it  sufficiently  appeared  that  complaint 
was  made  to  the  proper  authorities. — Id. 

TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

Inability  of  oo-tenant  for  rent. 

Code  Civil  Proc  N.  Y.  §  1589.  providing 
for  the  settlement,  in  an  action  for  parti- 
tion, of  the  rights  of  co-tenants,  where  one 
has  received  more  than  his  proportion  of 
the  rents,  and  section  1666,  allowing  one 
tenant  to  recover  his  just  proportion  from 
his  co-tenant.  do*not  render  a  tenant  in 
common  liable  to  account  for  the  rent  of 
the  joint  property  occupied  by  himself. — 
Rich  V.Rich,  (Sup.)  770.* 

Tender. 

Effect  of  conditional  tender,  see  Specific 
Performance,  8. 

Theaters  and  Shows. 

Rescission  of  performer*s  contract,  see 
Contracts,  6. 

Torts. 

^^  Deathly  Wrongful  Act;  Negligenec;  Nui- 
iancs;  Trespaee;  Trover  and  Convereion; 
Waete. 

Complaint  in  tort,  see  Action,  L 

TOWNS. 

See,  also.  Highwaye. 

Act  legalizing  board  proceedings,  see  Con- 
etitutional  Law,  1,  8. 

Estoppel  of  town  supervisor,  see  Taxa- 
tion, 6. 

AotionB— Bridenoe. 

In  an  action  by  the  contractor  for  build- 
ing a  bridge,  under  an  act  validating  ir- 
regular proceediagi  of  the  town  officers 
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for  its  erection,  eyidence  of  the  proceed- 
ings of  the  town  authorities  referred  to  in 
the  act  were  admissible  to  show  on  what 
the  ratification  by  the  legislature  was 
founded.  —  Wrought-Iron  Bridge  Co.  ▼• 
Town  of  Attica,  CJ^sup.)  859. 

TRADE-MASKS. 

What  will  be  protected. 

1.  The  words  *' compressed  yeast"  indi- 
cate the  character  and  composition  of  an 
article,  and  are  not  the  subject  of  a  trade- 
mark. —  Fleischmann  V.  Newman,  (Sup.) 
608.» 

2.  The  form  of  a  package  of  a  manu- 
factured article  cannot  be  appropriated  so 
as  to  exclude  others  from  using  packages 
of  the  same  character. — Id. 

8.  The  words  "  Maryland  Club  Wbiskeir. " 
arbitrarily  chosen  by  plaintiffs  as  a  desig- 
nation by  which  a  particular  whiskey  was 
to  be  known,  and  not  in  themselves  indi- 
cating any  particular  kind,  quality,  or  com- 
position of  whiskey  previously  well  known 
to  the  trade,  are  a  proper  subject  for  a 
trade-mark,  and  the  fact  that  such  words 
have  been  applied  only  to  a  certain  aprade 
of  whiskey  manufactured  by  them,  tnere- 
by  necessarily  distinguishing  that  from 
other  grades  of  goods  of  their  own  manu- 
facture, does  notlnvalidate  plaintiff's  right 
to  their  use  as  a  trademark. — Cahn  v. 
Gottschalk.  (C.  P.  N.  Y.)  18. 

4.  The  words  ** Maryland  Club, "  as  used 
in  plaintiffs'  trade-mark,  ** Maryland  Club 
Whiskey,  **  being  the  ufime  of  an  institu- 
tion and  not  a  place,  the  rule  excluding  the 
use  of  geographical  names  as  trade -marks 
is  not  applicable.— Id.* 

Infringement. 

5.  In  1872,  plaintiffs  registered  in  the 
patent-office,  as  a  trade-mark,  the  words 
"Maryland Club  Rye  Whiskey.  C.  B.  &  Co.. 
Special  Trade-Mark, ''  surrounding  the  seal 
of  Maryland,  a  monogram,  and  a  represen- 
tation of  a  clover  leaf ,  a  copy  of  which, 
printed  on  white  paper  about  six  inches 
square,  their  initials  forming  part  of  this 
design,  they  placed  on  each  barrel  of  their 
Maryland  Club  whiskey.  In  1882.  defend- 
ant oegan  the  sale  of  a  whiskey,  painting 
his  barrel-heads  yellow,  and  stenciling 
thereon  in  black  the  words  ** Maryland 
Jockey  Club  Rye  Whiskey,"  so  that  the 
words  "  Maryland  "  and  "  Whiskey  "  formed 
a  circle  around  the  barrel-head  in  letters 
one  and  one-half  inches  high,  *'Club"  ap- 
pearing in  letters  two  and  one-half  inches 
nigh,  and  "Jockey  "  in  letters  seven-eighths 
of  an  inch  high.  Held,  that  defendant 
was  liable  for  an  infringement.— Id.* 

6.  A  representation  upon  plaintiffs'  trade- 
mark that  the  article  is  '*pure  old  rye 
whiskey*'  is  not  falsified  by  proof  that  the 


whiskey  is  diluted  with  water,  and  that 
the  packages  containing  it  bear  only  one 
stamp,  while  high  proof  whiskey  bean 
two  stamps,  so  as  to  deprive  plaintiffs  of 
relief  for  infringement;  it  not  appearing 
that  the  whiskey  does  not  possess  com- 
mercial purity.— Id. 

7.  The  use  by  plaintiffs,  on  their  regis- 
tered label,  of  the  words,  "Pat.  Au^.  13th, 
1872. "  that  being  the  date  of  the  renstiy 
of  their  trade-mark,  cannot  be  regarded  as 
a  false  afl^irmation  that  the  goods  were  pat- 
ented, so  as  to  deprive  them  of  relief  from 
infringement.— Id 

8.  Where  plaintiffs'  agent,  resident  in  the 
state,  knew  of  the  alleged  infringement  of 
their  trade-mark  for  five  years  before  ac- 
tion brought,  plaintiffs  are  not  entitled  to 
an  accounting  of  profits,  by  reason  of 
laches.— Id. 

IxUunotion. 

9.  On  a  bill  to  restrain  the  use  of  a  trade- 
mark consisting  of  words  merely,  it  is  not 
necessary  to  prove  that  any  one  has  been 
deceived  by  defendant's  acts,  or  that  he 
even  intended  to  deceive  or  defraud. — ^Id. 

10.  Plaintiffs  were  publishers  of  a  picto- 
rial Journal  called  "Life,'*  and  for  some 
time  had  been  reproducing  in  book  form 
some  of  its  pictures  and  literary  matter. 
with  the  name  of  "The  Good  Things  of 
Life."  Defendants,  who  had  been  con- 
nected with  plaintiffs  in  the  reproduction, 
commenced  to  print  a  book  similar  in  ap- 
pearance and  character,  containing  pictures 
and  matter  from  another  Journal,  whose 
name  was  not  given,  calling  it  "The  Spice 
of  Life,"  by  which  people  were  deceived, 
thinking  that  the  matter  was  from  plain- 
tiff's Journal.  Held,  that  defendants  used 
the  word  "life"  not  in  its  ordinary  sense, 
but  with  intent  to  deceive  people  into  the 
belief  that  the  matter  in  "The  Spice  of  Life* 
was  from  the  journal  "Life, "  and  plaintiffs 
having  established  the  right  to  use  the 
name ^ Life."  as  applicable  to  their  repro- 
duction, defendants  will  be  enjoined  from 
using  it.— Stokes  v.  Allen,  (Sup.)  643. 

TBESPAS8. 

What  amounts  to. 

1.  Under  Laws  N.  Y.  1888,  providiof  for 
compensation  for  injuries  resulting  nom 
the  construction  of  the  new  aqueduct,  com- 
pensation for  killing  a  horse,  and  for  dam- 
ages to  buildings,  struck  by  stones  from 
blasting,  is  not  allowable,  as  these  injuries 
are  trespasses,  for  which  an  action  will  lie. 
—In  re  Thompson,  (Sup.)  85. 

Pleading. 

3.  In  an  action  for  failure  to  niaintain  an 
opening  to  an  hotel  across  a  strip  of  land 
leading  thereto,  the  complaint  alleged  that 
the  damage  was  caused  by  defendant  main- 
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taining  a  fence  across  such  strip.  Defend- 
ant htid  the  right  to  maintain  such  fence, 
but  was  required  to  keep  open  a  gateway 
through  the  same.  EM  that,  as  the  com- 
plaint included  the  space  which  was  to  be 
kept  open,  and  alleged  a  breach,  and  as  no 
application  to  make  the  complaint  more 
specific  was  made,  no  amendment  was  nec- 
essary to  support  a  recovery  for  failure  to 
keep  open  sucn  gateway,  and  that  the  court 
properly  refused  to  direct  a  verdict  for  de- 
fendant.— Avery  v.  New  York  Cent  &  H. 
R.  R,  Co.,  (Super.  Ct.  Buf.)  109, 

8.  The  complaint  alleged  that  defendant 
had  constructed  a  fence  across  a  strip  of 
land  leading  to  the  hotel,  which  both  plain- 
tiff and  defendant  were  entitled  to  use  in 
common,  but  that  it  was  defendant's  duty 
to  maintain  a  gateway  through  the  fence. 
It  further  alleged  that  defenaant  had  con- 
structed a  fence  across  an  alley  leading  to 
the  hotel,  with  the  use  of  which  it  appeared 
defendant  had  no  right  to  interfere.  Held 
that,  though  the  theory  of  the  complaint 
was  that  defendant  had  no  right  to  erect 
either  fence,  it  was  broad  enough  to  em- 
brace a  failure  to  maintain  the  required 
gateway,  and  should  be  amended  to  con- 
form to  the  proof. — Avery  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  (Super.  Ct.  Buf.)  101. 

Evidence. 

4*.  In  an  action  for  injury  to  a  leasehold 
in  real  estate,  a  witness  who  has  known 
the  property  for  42  years,  has  been  familiar 
with  it  for  82  years,  and  was  its  owner  for 
13  years,  may  express  an  opinion  as  to  the 
rental  value  both  before  and  after  the  in- 
jury.—Id. 

5.  A  witness  was  allowed  to  state  what 
the  rental  value  of  an  hotel  would  have  been 
if  defendant  had  maintained  a  sufficient 
gateway  to  the  hotel  over  a  certain  strip 
of  land,  as  it  was  required  to  do.  A  point 
in  issue  was  whether  a  gate  established  by 
defendant  was  sufficient.  Held,  that  the 
allowance  of  such  statement  was  error,  as 
it  was  the  province  of  the  jury  to  determine 
the  question  of  sufficiency;  but  as  all  the 
facts  were  before  the  jury,  and  as  the  at- 
tention of  the  witness  was  particularly 
called  to  the  condition  of  the  gateway  as 
established,  such  error  was  harmless. — Id. 

6.  Where  a  witness  had  stated  that  he 
knew  what  such  rental  value  was.  he  was 
properly  allowed  to  state  the  same,  as  the 
mquiry  called  for  a  fact  within  his  knowl- 
edge, and  not  for  his  opinion. — Id. 

Damages. 

7.  In  an  action  for  injury  to  a  leasehold 
interest  in  an  hotel,  where  there  is  evidence 
that  defendant's  wrongful  acts  have  de- 
creased plaintiff's  business,  and  thus  di- 
minished the  rental  value  of  such  lease- 
hold, the  measure  of  damages  Is  the  depre- 
ciation of  the  reotal  valae.— Id. 


8.  It  appeared  that  a  gateway  opened  by 
defendant  did  not  lead  upon  a  certain  strip 
of  land  as  was  required,  but  to  defendant's 
depot.  Defendant's  evidence  showed  that 
there  was  no  travel  over  such  strip,  unless 
trains  stopped  opposite  the  hotel,  which 
they  had  ceased  to  do,  but  passed  on  to  the 
depot,  from  which  there  was  a  passage  to 
the  hotel.  Plaintiff's  evidence  was  that 
the  opening  should  be  opposite  the  en- 
trance to  the  hotel,  where  it  could  be  ob- 
served; that  for  years  many  passengers 
had  passed  through  such  opening,  ceasing 
only  when  the  fence  was  erected.  Held, 
that  the  evidence  being  conflicting,  the 
question  of  damages  was  properly  submit- 
ted to  the  Jury.— Id. 

TBIAL. 

See.  also,  Appeal;    Certiorari;   Judgment; 
New  Trial;  Witness, 

ObjeotionB  to  evidence. 

1.  In  an  action  for  plaintiff's  interest  in 
a  piano  and  diamond  ring,  plaintiff's  hus- 
band testified  that  defendant  had  redeemed 
the  ring  from  pawn,  and  used  it,  with  plain- 
tiff's consent,  and  that  the  sum  paid  by  de- 
fendant had  afterwards  entered  into  an 
oral  a^eement  for  the  purchase  of  land  by 
plaintiff,  a  conveyance  of  which  had  been 
demanded  of  defendant,  and  that  he  failed 
to  execute  it;  that  a  like  agreement  was 
made  by  defendant  to  purchase  the  piano, 
and  convey  to  the  plaintiff  other  property, 
taking  a  mortgage  as  security  for  bal- 
ance due,  which  mortgage  had  been  ten- 
dered and  refused,  and  that  defendant  re- 
fused to  execute  that  deed.  Held  that,  as 
defendant  had  to  object  to  the  mortgage, 
when  tendered  him,  on  account  of  its  form 
or  conditions,  he  could  not  be  heard  to  as- 
sert such  objections  on  the  trial  as  a  de- 
fense to  the  action.^Young  v.  Hebberd, 
(Sup.)  828. 

2.  Striking  out  testimony  subsequently 
appearing  irrelevant,  as  being  an  opinion 
of  the  witness,  is  discretionary  with  the 
court.  The  proper  remedy  in  such  case  is 
to  request  an  instruction  to  disregard  the 
testimony.— Harrington  v.  City  of  Buffalo, 
(Sup.)  88& 

8.  In  an  action  for  personal  injuries 
plaintiff  gave  evidence  that  on  other  days 
the  driver  started  his  car  suddenly,  and  used 
intoxicants  while  on  duty.  The  court,  of 
its  own  motion,  ordered  this  evidence  to 
be  stricken  out,  so  far  as  defendant's  ob- 

J'ection  applied,  and  it  was  not  again  re- 
erred  to  during  the  trial.  Held,  that  any 
error  in  its  reception  was  cured.— Qaniard 
V.  Rochester  City  A  B.  R.  Co.,  (Sup.)470. 

4  An  objection  to  a  question,  in  itself 
competent,  is  not  sufficient  to  give  the  trial 
court  an  opportuni^  to  rule  upon  the  com-: 


Digitized  by  VjOOQIC 


964 


INOBZ* 


petencv  of  the  answer,  which  the  adverse 
party,  if  dissatlsfled,  should  move  to  hare 
stricken  out— Partridge  v.  Russell,  (Sup.) 
620. 

5.  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  the  construc- 
tion of  an  embankment  in  front  of  plain- 
tiff's premises,  it  is  error  to  permit  the 
question.  "What  has  been  the  effect  of  the 
construction  of  the  embankment  upon  the 
premises, "  as  it  calls  for  an  answer  to  the 
very  question  which  thejury  is  impaneled 
to  try.— Rauch  v.  New  York,  L.  &  W.  Ry. 
Co.,  (Super.  Ct.  Buf.)  106. 

Arguments  of  coansel. 

6.  Assertions  of  counsel  in  an  argument, 
after  the  evidence  has  been  giyeu.  as  to 
the  facts  in  dispute,  whether  replied  to  or 
not  by  the  opposite  counsel,  cannot  take 
the  place  of  proof,  and  are  no  part  of  the 
return  in  certiorari,  —  Burnham  v.  Jones, 
(Sup.)  148. 

InstraotionB. 

7.  The  court  having  fully  instructed  the 
Jury  as  to  the  law  upon  a  particular  ques- 
tion, it  is  not  error  to  refuse  an  instruction 
upon  the  same  question,  although  correct- 
ly propounding  the  law.— Coates  ▼.  Har- 
vey, (Super.  Ct  Buf.)  6;  In  re  Bull,  (C.  P. 
N.Y.)62. 

8.  On  the  trial  of  an  action  for  the  con- 
version of  lumber,  an  instruction  "that  the 
testimony  shows  that  a  portion  of  the  lum- 
ber was  used  by  S.  [the  vendee]  before 
the  assignment,  and  that  defendant  is  not 
liable  for  any  lumber  except  what  came 
into  his  possession,  **  is  properly  refused  as 
an  entire  proposition,  as  the  former  portion 
requires  the  court  to  charge  what  the  tes- 
timony established  upon  a  controverted  ia- 
Bue.— Schrowang  V.  Sahler,  (Sup.)  140. 

9.  In  an  action  for  money  due  on  a  con- 
tract defendant  alleged  want  of  considera- 
tion and  duress.  At  defendant* t  request 
the  jury  were  instructed  that,  if  the  con- 
tract was  found  to  be  without  considera- 
tion, their  verdict  must  be  for  defendant 
Later  they  were  charged,  at  request  of 
plaintiff,  that  plaintiff  was  entitled  to  re- 
cover unless  the  defense  of  duress  was 
made  out,  or  a  counter-claim  in  excess  of 
plaintiff's  claim  had  been  proved.  HM, 
that  the  last  instruction  was  misleading.— 
Sanger  v.  Seymour,  (Sup.)  776. 

10.  In  an  action  for  injury  to  real  estate, 
defendant  contended  that  a  certain  regu- 
lation prescribed  by  it  was  reasonable. 
Plaintiffs  consented  that  the  court  so  in- 
struct, but  defendant  declined  to  accept 
the  admission,  and  the  court  said,  "I  will 
charge,  if  you  request;"  and  then  stated 
that  such  regulation  was  reasonable.  Meld, 
that  it  could  not  be  objected  that  the  court 
did  not  so  charge,  unless  requested  by  de- 
fendant; the  fair  construction  being  that 


the  first  part  of  the  eonrfs  remarks  was  sd- 
dressed  to  defendant's  coansel,  and  the 
latter  to  the  jury,  defendant  acopiescing. 
—Avery  ▼.  New  York  Cent  ^k  H.  It  B.  Co., 
(Super.  Ct.  Buf.)  101. 

Verdict. 

11.  The  fact  that  upon  some  points  the 
uncorroborated  evidence  of  one  witness 
was  believed, as  against  the  contradiction  of 
two  or  more,  is  no  ground  for  setting  aside 
the  verdict  as  being  against  the  weight  of 
evidence,  where  nomine  tends  to  show  that 
the  Jury  were  influencea  by  passion  or  prej- 
udice.—Finney  ▼.  Gallaudet,  (C.  P.  N.  T.) 
707. 

12.  In  an  action  for  the  price  of  furni- 
ture manufactured,  defendants  admitted 
the  sale  and  deliv^,  except  as  to  four 
mahogany  and  two  walnut  cabinets,  which 
they  alleged  were  not  according  to  con- 
tract. The  verdict  was  as  follows:  "We 
find  for  the  plaintiff  the  sum  of  $417.  snd 
interest,  plaintiff  to  retain  three  of  the  ma- 
hoganv  cabinets."  Plaintiff's  claim  was 
for  $507,  or  |417  and  the  price  of  the  three 
cabinets.  Eeld,  that  the  verdict  tfaooeh 
improper  in  form,  would  not  be  disturbed 
at  the  instance  of  defendants,  as  ther  were 
not  prejudiced  thereby.  Pitbhks,  J.,  dis- 
senting.—Stevens  ▼.  Sonto,  (City  Ct  N.  T.) 
484. 


TBOVEB  AND  COmnSBr 
SION. 

Complaint,  see  AeUcn,  1. 

When  lies. 

1.  Where  plaintiff  loans  to  defendant  an 
article  to  be  used  by  the  latter  until  the 
delivery  of  another,  which  plaintiff  has 
contracted  to  sell  to  defendant  plaintiff 
has  no  right  of  action  for  the  article  loaned 
until  delivery  or  tender  of  the  one  sold. — 
Jackson  v  Appleton,  (Sup.)  787. 

What  constitateB  conversion. 

3.  The  delivery,  bv  mistake,  to  the  wrong 
person,  of  a  watch  left  to  be  repaired,  is  a 
conversion  rendering  the  watch-maker  lia- 
ble for  the  value  of  the  watch. — ^Muller  v. 
Ryan.  (City  Ct  N.  Y.)  785. 

8.  Plaintiff  purchased  mortgaged  prop- 
erty, the  seller  agreeing  to  procure  the  dis- 
charge of  the  mortgage,  which  secured  a 
note  on  which  one  of  the  defendants  was 
surety.  The  seller  then  sold  property  re- 
ceived from  plaintiff  to  this  defendant  who 
agreed  to  secure  the  discharge  of  the  mort- 
gage. This  defendant  tried  to  arrange  the 
substitution  of  other  security  for  the  mort- 
gage, and  left  with  the  mortgi^ee  the  note 
of  a  third  person,  and  afterwards  told  i^ain- 
tiff  that  the  mortgage  was  released.  The 
mortgagee  stated  that  he  had  agreed  to  dis- 
charge the  mortgage,  and  woula  have  done 
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80  at  the  time  of  the  interview  if  it  had  not 
been  Sunday.  Afterwards,  defendant  hav- 
ing transferred  his  property  to  a  third  per- 
son without  consiaeration,  the  mortgage 
was  assigned  to  his  son,  the  other  defend- 
ant, who  knew  ail  the  facts,  and  the  prop- 
erty was  sold  thereunder.  EM,  that  de- 
fendants were  Hable  for  conversion.— Put- 
nam V  Mathewson,  (Sup.)  679. 
Evidence. 

4  In  an  action  for  damages  for  the  sale 
of  property  under  a  mortgage,  alleged  to 
have  been  discharged,  plaintiff  having  in- 
troduced evidence  that  defendant  had  said 
to  him  that  he  bad  agreed  to  take  up  the 
mortgage,  and  had  also  said  that  the  mort- 
gagee had  agreed  to  discharge  the  mort- 
gage to  plaintiff,  and  that  plaintiff  had  told 
defendant  that  the  mortgagee  had  stated 
to  him  the  same  things,  defendant  had  a 
right  to  show  a  conversation  between  him- 
self and  the  mortgagee  relative  to  the  note 
and  mortgage. — Id. 

6.  Certain  lumber  advertised  and  about 
to  be  sold  by  an  assignee  for  benefit  of 
creditors  was  claimed  hy  plaintiff  as  hav- 
ing been  sold  by  him  to  the  assignor,  with 
the  condition  that  the  propertv  should  re- 
main the  plaintiff's  until  paid  for,  and  that 
payment  had  not  been  made.  At  the  in- 
stance of  the  assignee  plaintiff  made  an 
affidavit  that  the  lumber  was  to  be  his  un- 
til paid  for.  BM,  in  an  action  against  the 
assignee  for  conversion  of  the  lumber, 
that  such  affidavit  was  admissible  in  evi- 
dence.— Schrowang  v.  Sahler,  (Sup.)  140. 

Damages. 

6.  A  watch  for  whose  conversion  defend- 
ant was  sued,  had  cost  $76, 11  years  before. 
One  expert  testified  that  plaintiff  ought  to 
have  $50  to  make  good  his  loss,  and  an- 
other testified  on  cross-examination  that 
the  watch  had  deteriorated  $60  in  value 
since  plaintiff  bought  it.  Its  cost,  age,  con- 
dition, and  the  character  of  its  use  were  in 
evidence.  Meld,  that  a  verdict  for  $66  was 
authorized,  —  Muller  v.  Ryan,  (City  Ct.  N. 
Y.)  786. 

TRUSTS. 

Service  of  summons  on  trustee,  see  Writi,  6. 
Who  may  be  trustees,  see  Oitrporations,  24. 

Validity. 

1.  1  Rev.  St.  N.Y.  p.  728,  §66.  enumerating 
the  express  trusts  which  shall  be  allowed, 
applies  only  to  land,  and  where  the  bulk 
of  property  disposed  of  in  trust  by  will  is 
personal,  the  trust  is  valid,  though  not  pro- 
vided for  by  the  statute.— Tilden  v.  Qreen, 
(Sup.)  684. 

2.  A  bequest  of  the  residuary  estate  to 
the  executors  and  trustees  to  apply  the 
same  and  the  proceeds  thereof  to  the  ob- 
jects and  purposes  mentioned  in  the  will* 


even  if  not  supportable  as  a  trust  under 
the  statute,  may  be  upheld  as  a  power  in 
trust.— Id. 

8.  Testator  devised  land  to  his  wife  for 
life,  remainder  to  be  equally  divided  be- 
tween his  children,  and  directed  her  to  ex- 
ecute a  conveyance  of  the  shares  of  bis 
two  daughters  to  a  trustee  named,  to  take 
effect  alter  her. death,  for  their  separate 
use,  which  was  done  accordingly.  Held, 
that  the  truat  was  passive,  ana  that  the 
statute  of  uses  vested  in  such  daughters 
the  legal  title  to  their  shares. — ^Moorehouse 
V  Hutchinson,  (Sup.)  216. 

4.  A  trust  being  expressed  but  not  de- 
fined in  the  deed,  will,  in  the  absence  of 
evidence,  be  presumed  to  be  for  a  purpose 
permitted  by  law.  and  such  deed  is  valid, 
vesting  the  trustee  with  the  legal  title  to 
the  land  described  therein,  under  1  Rev. 
St.  K.  Y.  p.  720.  §  60,  which  provides  that 
every  express  trust,  valid  at  its  creation, 
shall,  unless  otherwise  provided,  vest  the 
whole  estate  in  the  trustee,  subject  only  to 
the  execution  of  the  trust-^^People  v. 
Stock-Brokers'  Bldg.  Co.,  (Sup.)  118. 

Bemoval  of  trustee. 

6.  Where  the  relations  between  the  trus- 
tee and  cestui  que  trust  are  not  cordial,  and 
the  latter  is  a  married  woman,  and  the  trust 
is  solely  for  her  benefit,  and  she  is  old 
enough  to  have  some  judgment  as  to  her 
own  interests,  the  trustee  will  be  removed, 
on  her  petition,  at  petitioner's  costs,  no 
fault  on  his  part  being  shown,  on  com- 
plaint that  his  management  is  improvident. 
—In  re  Chapman,  (Sup.)  248. 

Powers  and  liabilities  of  trustees. 

6.  Trustees  paid  certain  sums  to  a  cestui 
que  trust,  as  interest  from  the  trust  fund,  at 
a  time  when  there  was  no  income.  Held, 
that  they  had  no  right  to  do  this,  and  could 
not,  when  income  had  accrued,  credit  the 
amount  so  paid  as  income  paid,  and  reim- 
burse themselves  from  the  income  in  their 
hands.— In  re  Odell's  £state,  (Sur.  N.  Y. 
Co.)  762. 

7.  Testator  bequeathed  to  her  executor, 
in  trust,  all  her  property,  ''with  all  the 
rents  and  profits  therefrom,  with  power  to 
sell  the  real  estate,  and  convert  it  into  per- 
sonal property,  for  the  following  uses  and 
purposes:  To  J.  S.  S.  the  use  and  income 
of  all  my  property  during  his  life,"  etc., 
with  contingent  remainders.  Held,  that  a 
decree  by  the  surrogate  for  the  sale  of  cer- 
tain personal  property  of  testator  with  di- 
rection to  the  executor  and  trustee  to  in- 
vest the  proceeds,  was  proper. — In  re 
Rich's  Estate.  (Sup.)  176. 

8.  Defendant  had  control  of  property, 
conveyed  to  him  in  trust,  under  an  arrange- 
ment with  the  owner,  and  left  its  manage- 
ment to  the  owner's  husband.  Held,  that 
though  defendant  was  not  a  trustee  under 
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1  Rey.  St.  p.  72S.  §  49,  Testinff  the  legal  title 
in  the  beneficiary,  he  treated  the  deed  as 
conveying  the  legal  title  to  him,  and  was 
personally  liable  for  the  work  done  under 
the  direction  of  his  agent.—BlewittT.  Olin, 
(CityCt.  N.  Y.)402. 

9.  A  will,  after  authorizing  the  execu- 
tors as  trustees  to  sell  and  invest  the  per- 
sona] property  of  the  testator  in  bonds  and 
mortgages,  or  improved  lands,  provided: 
''But  in  case  my  said  executors  shall  deem 
it  advisable  to  hold  any  or  all  the  personal 
estate  whereof  1  die  possessed  in  the  man* 
ner  and  form  in  which  the  same  may  at 
that  time  be  invested,  I  hereby  authorize 
them  so  to  hold  the  same. "  HM,  that  the 
trustees  were  not  liable  for  losses  resulting 
from  leaving  the  investments  unchanged. 
—In  re  Wolfe's  Estate,  (8ur.  N.  Y.  Co.)  494. 

10.  A  testator  bequeathed  to  executors 
certain  sums,  to  be  invested  in  trust  for  his 
children  within  the  discretion  of  the  exec- 
utors. Among  his  assets  were  certain 
mortgages  and  bank  stock,  which  were  aft- 
erwards set  apart  by  the  trustees  to  each 
of  the  trust  funds.  Afterwards  actions 
were  begun  to  foreclose  the  mortgages  for 
non-payment  of  interest,  and  the  property 
was  bought  in  by  the  trustees.  A  prior 
mortgage  on  the  premises  was  assumed  by 
the  trustees,  and  a  new  mortgage  executed 
by  them.  Hdd  that,  though  the  original 
investment  was  injudicious,  this  was  the 
act  of  testator,  and  the  conduct  of  the 
trustees  in  retaining  the  investments  and 
foreclosing  the  mortgage  and  purchasing 
the  property  was  not  so  unreasonable  as  to 
make  them  personallv  liable  for  the  losses 
arising  from  depreciation,  and  that  the 
trustees  should  be  credited  with  the  ex- 
pense of  foreclosure  and  taxes  and  ex- 
penses paid  on  the  mortgaged  property. — 
Jones  V.  Jones,  (Sup.)  844. 

Aooounting    and    oompensation   of 
trustees. 

11.  As  regards  the  charging  of  costs 
against  objectors  to  a  trustee's  account, 
the  test  is,  would  any  reasonable  man  have 
contested  the  account  under  the  circum- 
stances?—Willetfs  Estate,  (Sur.  N.  Y.  Co.) 
665. 

12.  Where  the  referee  allows  trustees  for 
expenditures  for  repairs,  without  evidence 
of  the  necessity  for  such  repairs,  the  mat- 
ters will  be  referred  back  for  further  in- 
quiry.—In  re  Odell's Estate,  (Sur.  N. Y.  Co.) 
752. 

18.  When  money  for  the  payment  of  tax- 
es on  trust  property  is  accessible,  either 
from  the  estate,  or  could  have  been  ob- 
tained on  its  credit,  the  interest  upon  the 
unpaid  taxes,  and  imposed  as  a  penalty, 
should  be  charged  to  the  trustees. — ^Jones 
V.  Jones,  (Sup.)  844. 

14.  On  an  accounting  by  a  trustee,  when 


the  chief  complaint  is  that  he  had  held  as- 
sets that  were  not  as  valuable  as  supposed, 
but  which  were  purchased  and  heia  by  the 
testator,  and  nothing  is  shown  charging' 
the  trustee  with  gross  dereliction  of  duty, 
or  that  he  used  the  trust  funds  in  his  own 
business,  or  made  anv  gain  or  profit  there- 
from, he  should  not  be  charged  with  inter- 
est, with  annual  rests.— Id. 

15.  On  an  accounting  by  a  trustee,  the 
referee  held  that  certain  checks  prodaced. 
and  proved  by  the  trustee  to  have  been  paid 
by  him  to  his  cestui  que  truM,  were  g^iven, 
not  in  payment  on  account  of  the  tmst 
fund,  but  as  rent  of  certain  real  estate 
which  eestui  que  trust  owned,  and  for  which 
the  trustee  collected  the  rent.  The  evi- 
dence showed  that  personal  checks  were 
given  by  the  trustee  to  the  eeeiui  que  trtist 
when  there  was  a  balance  of  rent  in  her 
favor,  and  that  his  payments  kept  a  little 
behind  the  net  receipts  for  rent.  Cestui 
que  trust  testified  that  the  checks  were  for 
the  rent,  and  were  intended  to  be  on  ac- 
count of  it;  and  the  trustee's  denial  of 
these  statements  was  evasive,  and  he  made 
no  attempt  to  show  in  what  way  he  had  ac- 
counted for  the  rents.  Held,  that  the  evi- 
dence sustained  referee's  holding,  and  that 
his  disallowance  of  the  amount  was  proper. 
—Id. 

16.  A  trustee  is  entitled  to  double  com- 
missions on  a  certain  amount,  of  the  trust 
fund  which  he,  as  executor,  turned  over 
to  himself  as  trustee,  but  not  on  the  full 
amount— Willett's Estate, (Sur.  N.  Y.  Co.) 
665. 

17.  Forty-nine  days  spent  in  preparation 
for  the  hearing  of  a  reference,  which  oc- 
cupied but  14  days,  besides  the  number  of 
days  occupied  in  preparing  the  accounts 
to  be  settled,  will  not  be  allowed  for,  in 
the  absence  of  proof  that  such  time  was 
necessary.— Id. 

18.  In  the  absence  of  any  stipulation  or 
consent  filed,  the  referee's  fees  must  be 
limited  to  the  statutory  allowance,  which 
is  $6  per  day.— Id. 

19.  A  charge  for  the  expenses  of  a  ref- 
eree in  traveling  from  one  state  to  another 
to  attend  the  reference  will  not  be  allowed. 
—Id. 

20.  Commissions  to  co- trustees  will  he 
apportioned  according  to  the  value  of  the 
actual  service  rendered  by  either  to  the 
trust.— Id. 

21.  The  entire  charge  in  the  trustees* 
bill  of  costs,  for  days  consumed  before 
the  surrogate,  and  before  the  referee, 
should  be  included  in  one  sum;  being 
stated  as  under  Code  Civil  Proc.  N.  Y.  | 
2562,  which  provides  that  a  testamentary 
trustee  may  be  allowed  such  additional 
sum  as  the  surrogate  deems  reasonable  for 
counsel  fees,  etc.— Id. 

22.  The  referee's   certificate  as  to  the 
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Dumber  of  days  occupied  on  the  trial  be- 
fore him  mast  be  taken  as  conclusiTe. — Id. 

Batifloation  by  cestui  que  trust. 

28.  A  testator  beaueathed  to  executors 
certain  sums,  to  be  invested,  within  their 
discretion,  in  trust  for  his  children,  and 
afterwards  the  trustees  set  aside  to  each 
fund  certain  mortgages  and  hunk  stock, 
the  assets  of  the  estate,  which  afterwards 
depreciated  and  losses  occurred.  When 
the  division  took  place  the  respondent  ces- 
tui que  trust  was  a  child,  and  on  her  mar 
riage  she  assumed  charge  of  the  mortg- 
aged property  set  apart  to  her,  and  whidi 
had  been  bought  in  by  trustees  at  fore- 
closure. Eeld,  that  what  she  said  or  did 
during  her  minority  would  not  estop  her 
from  demanding  an  accounting,  and,  as  it 
did  not  appear  that  she  had  tull  knowl- 
edge of  all  the  facts  when  taking  charge 
of  the  property,  she  would  not  be  estopped 
from  asserting  any  right  in  regard  thereto. 
-—Jones  V.  Jones,  (Sup.)  844. 

VErEn)OB  AND  VENDEE. 

Bee,  also.  J)eed;  Frauds,  Statute  of;  Fraud- 
ul&fU  Oonveyanees;  Bpeeifie  Perjormanee. 

When  sale  enforced,  see  Specific  Perform- 
ance, 1-^. 

BightB  of  yendee. 

1.  Where  a  vendor's  title  is  derived  from 
a  sale  in  a  partition  suit  against  an  infant 
defendant,  and  there  is  grave  doubt  as  to 
the  validity  of  the  appointment  of  the 
guardian  aa  litem  in  the  partition  proceed 
ings,  it  is  net  a  marketable  title,  and  the 
vendee  may  recover  money  paid  under  the 
contract  of  sale,  and  for  attorney's  serv- 
ices in  examining  the  title.— Uhl  v.  Lough- 
ran,  (Sup.)  190. 

2.  Where  a  creditor  of  an  insolvent  firm 
purchases  land  from  the  assignee  of  the 
firm.  Bublect  to  a  mortgage  upon  the  in- 
dividual interest  of  a  member  of  the  firm 
in  the  same,  such  purchaser  stands  in  the 
same  position  as  any  other,  and  is  not  en- 
titled to  the  sole  benefit  of  equities  due  the 
creditors  of  such  firm,  as  against  such  in- 
dividual mortgage  creditor. — Gonsaulus  v. 
McCouihe,  (Snp.)89.* 

8.  After  defendant  had  agreed  to  pur- 
chase lots  from  plaintiff,  he  found  that  a 
street  assessment  had  been  confirmed  and 
become  a  lien  thereon.  He  then  refused 
to  accept  the  property  unless  the  amount 
of  the  assessment  was  deducted  from  the 
price.  This  was  agreed  to,  the  balance  of 
the  price  was  paid,  and  a  deed  delivered. 
Afterwards  the  assessment  was  vacated. 
Held,  that  plaintiff  could  not  recover  the 
amount  of  the  assessment.  —  James  v. 
Schmidt,  (City  Ct.  Brook.)  649. 

4.  Where  a  vendor  incurs  a  personal  ob- 


ligation to  pi^  off  incumbrances  which  the 
vendee  has  covenanted  to  pay.  and  it  is 
agreed  between  the  vendor  and  vendee 
that  the  latter  is  to  satisfy  the  obligation 
when  coqvenient,  an  heir  of  the  vendor 
who  has  procured  an  assignment  of  the 
judgment  on  the  vendor's  obligation  can- 
not be  compelled  to  assign  the  Judgment 
upon  a  tender  by  the  vendee  of  the  amount 
oi  the  Judgment -*Wheeler  v.  Wheeler, 
(Snp.)501. 

Bona  fide  purchasers. 

6.  For  the  purposes  of  1  Rev.  St.  N.  Y. 
p.  756,  §  1,  relating  to  the  recording  of  con- 
veyances, and  the  effect  of  priority  there- 
of, the  pecuniary  consideration  expressed, 
the  receipt  of  which  is  acknowledged  in 
the  conveyance,  is  prima  facie  evidence 
that  such  was  the  consideration  actually 
paid.  And  a  deed  reciting  that  the  con- 
vevance  is  made  "in  consideration  of  one 
dollar  to  [the  grantor]  duly  paid, "  \%  prima 
facie  sufficient  to  show  that  the  grantee  is 
a  purchaser  for  a  valuable  consideration. — 
Hendy  v.  Smith,  (Sup.)  535 

VENTTE  IN  dVIL  OASES. 

Waiver  of  dbjeotion  to  venue. 

1.  Where  the  complaint  does  not  allege 
that  defendant  Is  a  resident  of  the  county 
at  the  time  of  the  action,  and  defendant 

foes  to  trial  without  raising  the  question, 
e  cannot  raise  it  at  the  trial,  the  court  hav- 
ing jurisdiction  of  the  subject-matter.^ 
Ross  V.  Eonor,  (Sup.)  169. 

Change  of  venue. 

2.  In  an  action  for  damages  for  the  in- 
complete performance  of  a  written  contract 
to  manufacture  articles,  alleged  to  have 
been   so  defectively  manufactured  that 

{>laintiff  was  put  to  large  expense  in  flu- 
shing, etc.,  after  receipt,  which  defaults 
defendant  denied,  an  order  was  made 
changing  the  venue  to  the  county  where 
the  contract  was  made,  and  the  work  was 
to  be,  and  was  in  fact,  performed,  and  the 
goods  delivered  to  plaintiff  on  board  of 
cars.  Held  that,  the  probabilities  being 
that  the  greater  number  of  important  wit- 
nesses were  to  be  found  in  the  county  to 
which  the  cause  had  been  changed,  the  or- 
der would  be  affirmed  upon  defendant's 
stipulating  that  plaintiff  may  take  the  evi- 
dence of  any  of  his  witnesses  before  a 
referee,  to  be  read  on  the  trial  with  the 
same  effect  as  though  the  witnesses  were 
present— Smith  v.  Servis,  (Sup.)  865. 

Verdict 

See  Trial,  11,  Id. 

In  criminal  cases,  see  Criminal  Lato,  4. 

Setting  aside,  see  New  Trial,  U 
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Verification. 

Of  pleadings,  see  Pieading,  6. 

WarehonBemen. 

Regulation  of  grain  elevator  charges,  see 
OonstUuUanal  Law,  4 


See  Sale,  5-8. 


Warranty. 


WASTSL 


Action  for-— Evidence. 

In  an  action  against  a  lessee  for  waste  by 
making  alterations  in  the  premises,  where 
defendant  covenanted  to  make  no  altera- 
tions without  prior  written  permission, 
evidence  that  the  alterations  were  ap- 
proved, and  rent  afterwards  paid,  is  admis- 
sible to  show  a  waiver  of  the  written  per- 
mission.—Purton  V.  Watson,  (City  Ct.  N. 
Y.)661. 

Waters  and  Water-Courses. 

Duty  of  railroad  to  restore  water-course, 
see  Railroad  Campaniet,  8,  4. 

WILLS. 

Construction,  see  Oharities,  4-8;  Pawert, 
8.4. 

Probate  and  contest,  see  Ooit$,  18,  14; 
Judge,  4. 

Release  of  legacy,  see  Beleois  and  Dis- 
charge, 1. 

Capacity  to  make. 

1.  It  appeared  that  testator,  thonsh 
physically  weak  for  some  time  before  mak- 
ing his  will,  managed  his  estate,  which  was 
large,  with  such  ability  as  to  add  to  It.  no 
instance  being  shown  in  which  he  dis- 
played bad  business  Judgment.  His  cor- 
respondence up  to  the  time  of  his  death 
was  voluminous,  and  indicated  discern- 
ment, and  the  only  unusual  language  he 
was  known  to  have  used  was  well  ac- 
counted for  by  physical  suffering.  The 
will  explained  nis  reasons  for  the  disposi- 
tions tnerein  prejudicial  to  his  son,  and 
they  were  shown,  to  have  foundation  in  the 
conduct  of  the  latter.  Held,  that  testator 
was  competent  to  make  a  will.— In  re  Og- 
den's  Will.  (Sur.  Kings  Co.)  846.* 

2.  The  validity  of  a  will  being  contested 
for  want  of  mental  capacity  in  the  testator, 
it  is  proper  to  submit  to  the  Jury,  in  addi- 
tion to  the  issue  of  sanity,  the  Question 
whether  the  testator,  at  the  time  of  the  ex- 
ecution of  the  paper  proposed  as  his  will, 
knew  the  contents  thereof,  and  understood 
what  disposition  was  therein  made  of  his 
property.— In  re  Bull,  (C.  P.  N.  Y.)  62.* 


8.  In  such  case  an  instruction  that  ''the 
only  point  of  time  to  be  looked  at  by  the 
Jury  at  which  the  capacity  of  the  testa- 
tor is  to  be  tested,  is  that  when  the  will 
was  executed,  **  is  misleading,  as  his  capac- 
ity before  and  after  the  time  of  the  execu- 
tion of  the  will  would  be  material  to  deter- 
mine what  such  capacity  was  at  the  time  of 
such  execution. — Id.* 

4.  The  fact  that  a  will  was  execated 
while  the  testatrix  was  in  her  last  illnese, 
during  which  opium  in  moderate  doses 
was  given  her  under  the  direction  of  her 
physician,  does  not  show  want  of  testa- 
mentary capacity,  there  being  no  proof 
that  the  drug  affected  her  mental  powers 
further  than  to  cause  sleepiness,  or  that 
she  was  at  all  affected  by  it  when  she  exe- 
cuted the  will.— In  re  Qlockner's  Will. 
(Sur.  N.  Y  Co.)  97* 

6.  It  appeared  that,  shortly  prior  to  the 
execution  of  the  will,  testator  visited  a 
physician,  who  testified  that  he  regarded 
Iiim  as  a  mental  and  physical  wreck,  in- 
competent to  give  directions  for  a  compli- 
cated bequest.  Other  witnesses  testified 
similarly;  while  a  much  greater  number, 
among  whom  were  those  having  bosiness 
connection  with  him,  family  servants,  the 
priest  who  confessed  him,  and  others,  in- 
cluding a  witness  to  the  will,  testified  to 
his  soundness  of  mind  at  about  the  time  of 
the  execution.  The  will  itself,  except  one 
clause  of  minor  importance,  was  reasoaa- 
ble,  and  there  was  reason  to  believe  that 
that  was  the  fault  of  the  draughtoman,  and 
that  testator,  in  reading  the  will  hurriedly, 
overlooked  its  purport  ffeUL,  that  the  pre- 
ponderance of  proof  was  in  favor  of  testa- 
mentary capacity.  —In  re  Buckley's  Will. 
(Bur.  KY  Co.)i4.* 

0.  It  appeared  that  testator  was  75  years 
old,  and  feeble,  when  the  will  was  made. 
and  that  shortly  after  his  memory  became 
defective,  his  conversation  at  times  inco- 
herent, and  his  actions  eccentric  He 
greatly  mourned  the  death  of  his  two 
daughters,  which  occurred  a  few  years  be- 
fore, and  at  times  spoke  of  them  as  living^. 
By  former  wills  he  had  made  a  different 
disposal  of  his  property,  and  he  had  de- 
clared an  intention  to  make  a  disposal  dif- 
ferent than  was  made,  but  since  then 
deaths  had  occurred  naturally  altering  his 
intentions.  Several  witnesses  testified  that 
they  observed  no  decay  in  testator* s  facul- 
ties until  some  time  after  execution  of  the 
will.  Held,  that  the  evidence  did  not  show 
incapacity.— In  re  Clearwater's  Will.  (Sur. 
N.  Y.Co.)e9.» 

Fraud  and  undue  Influenoe. 

7.  It  sppeared  that  testator  had  lately 
married  a  woman  with  whom  he  had  lived 
in  adultery  for  years,  and  who  was  his  prin- 
cipal legatee,  the  other  legatee  being  an 
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old  employe ;  that  the  wife  had  stated  that 
she  intended  to  Induce  testator,  then  suf- 
fering from  a  chronic  disease  of  which  he 
soon  after  died,  to  destroy  an  earlier  will, 
and  make  one  in  her  favor:  that  she  had 
solicited  him  to  marrj  her;  and  that  no 
children,  brothers  or  sisters,  or  other  neai 
relatives,  were  disinherited  thereby.  Held, 
that  the  will  is  not  invalid,  bv  reason  of 
undue  influence.  —  In  re  Buckley's  Will, 
(Bur.  N.  Y.  Co.)  24. 

8.  Testatrix  was  about  60  years  old  when 
she  made  a  will  giving  all  her  property  to 
her  husband,  to  whom  she  had  been  mar- 
ried about  a  year  before.  It  was  contended 
that  he  had  contracted  this  marriage  in  or- 
der to  get  the  property,  and  that  a  woman 
whom  be  had  procured  to  live  with  him 
and  testatrix  as  servant  girl  and  to  take 
charge  of  the  house  was  In  fact  his  wife, 
and  was  aiding  him  in  this  scheme.  After 
the  death  of  testatrix  this  woman  disap- 
peared, and  none  of  the  witnesses  had  ever 
since  seen  or  heard  of  her.  The  husband 
did  not  testify,  and  there  was  no  direct  ev- 
idence of  his  marriage  to  this  woman,  but 
it  was  shown  that  they  had  elsewhere  lived 
together  as  man  and  wife,  he  representing 
her  to  be  his  wife,  and  that,  on  his  arrest 
for  defrauding  the  hotel  where  they  had 
been  stopping,  and  where  she  was  em- 
ployed, an  acquittal  was  directed.  Several 
witnesses  testified  that  on  that  trial  he 
swore  that  she  was  his  wife;  but  the  Judge 
who  presided  at  it  did  not  remember  his  so 
swearing,  though  he  conceded  that  that 
would  be  a  ground  of  acquittal,  and  there 
appeared  to  be  no  other  ground.  He  had 
been  a  witness  on  anotlier  trial,  and  been 
thoroughly  cross-examined  as  to  his  having 
lived  with  this  woman,  etc.;  and  two  wit- 
nesses who  were  present  at  that  time  did 
not  renoiember  that  he  swore  he  was  mar- 
ried to  her.  BM,  that  the  evidence  to  show 
that  at  the  time  of.  his  marriage  to  testa- 
trix he  already  had  a  wife  living,  and  that 
this  was  such  a  fraud  as  to  vitiate  the  will, 
was  sufficient  to  authorize  an  issue  to  the 
jury.— In  re  Rockwell's  Will,  (Sup.)  878. 

9.  Where  a  testatrix,  by  will,  divided  the 
bulk  of  her  property  between  four  of  her 
sons,  giving  the  fifth  only  a  small  legacy, 
proof  that  she  had  maae  two  previous 
wiUs,  leaving  her  property  equally  to  her 
five  sons,  and  had  declared  her  intention 
of  so  leaving  it  during  the  same  year  in 
which  she  executed  her  last  will,  and  evi- 
dence that  two  of  the  sons  had  expressed 
an  intention  to  exclude  their  brother  from 
sharing  the  mother's  estate,  do  not  show 
undue  influence,  it  appearing  that  for 
weeks  before  she  signed  the  will,  testa- 
trix complained  of  the  excluded  son,  that 
she  had  quarreled  with  his  wife,  and  that 
she  made  the  change  deliberately  with  a 
full  knowledge  of  what  she  was  doing. — 


In  re  Qlockner's  Will,  (Sur.  N.  Y.  Co.)  97.* 

10.  A  physician  testified  that  in  Novem- 
ber testatrix  was  temporarily  insane  from 
the  use  of  intoxicating  liauors;  that  she 
afterwards  was  more  quiet,  out  did  not  im- 
prove in  health,  nor  recover  from  het  ab- 
erration of  mind.  In  January  she  be- 
queathed her  property  to*  one  not  a  rela- 
tive who  had  taken  care  of  her  for  a  short 
time,  at  the  request  of  others.  The  lega- 
tee had  previouslv  attempted  to  get  $800 
from  testatrix,  and  had  asked  the  draughts- 
man of  a  former  will,  after  its  execution, 
to  insert  a  clause  in  her  favor.  The  daugh- 
ter of  the  legatee  came  a  long  distance  to 
assist  in  the  care  of  testatrix,  to  whom  she 
was  a  stranger,  and  witnessed  the  will. 
Testatrix  previously  made  a  grant  of  all 
her  property  to  the  son  of  the  legatee, 
which  was  destroyed.  She  died  in  Feb- 
ruary. Held,  that  the  will  was  void  for  in- 
capacity and  undue  influence.^In  re  An- 
derson's Will,  (Sup.)  423* 

11.  A  testator,  sick  with  a  painful  dis-  . 
ease,  made  a  will,  within  two  months  of  his 
death,  giving  the  bulk  of  his  property  to 
his  church,  and  making  its  pastor  and  an- 
other, both  of  whom  had  repeatedly  urged 
him  to  make  his  will,  residuary  legatees, 
requesting  them  to  give  out  of  the  residue 
such  articles  or  sums  as  he  might  request 
in  writing.  The  evidence  as  to  his  capac- 
ity was  conflicting,  and  there  was  evi- 
dence that  the  residuary  clause  was  in- 
tended to  cover  only  a  few  articles  of  fur- 
niture, and  was  inserted  only  at  the  sug- 
gestion of  the  lawyer.  He  was  an  alien, 
and  it  did  not  appear  that  he  understood 
that,  under  the  laws  of  New  York,  (Laws 
1848.  c.  819,  g  6.)  in  case  of  his  death  within 
two  months,  the  charitable  bequest  would 
become  void,  and  pass  to  the  residuary 
legatees.  Held,  that  the  probate  should  be 
set  aside,  and  Issues  framed  for  a  jury  on 
the  question  of  undue  influence.— In  re 
Jacott,  (Sup.)  146.* 

Validity  and  requisites. 

13.  A  bequest  to  a  corporation  to  be  cre- 
ated after  the  testator's  death  is  not,  for 
that  reason,  void  for  uncertainty  of  the 
beneficiary.— Tilden  v.  Green,  (Sup.) 584. 

18.  A  bequest  of  the  whole  of  a  resid- 
uary estate  to  a  future  corporation  is  not 
in  conflict  with  the  mortmain  policy  of  the 
laws  of  New  York.— Id. 

14.  A  charitable  bequest  being  to  a  cor- 
poration whose  organization  is  to  be  pro- 
cured by  the  executors  and  trustees  within 
two  lives  in  being,  named  in  the  will,  the 
period  prescribed  by  the  New  York  stat- 
ute against  perpetuities,  does  not  offend 
against  the  statute  because  the  executors 
and  trustees  might  omit  to  procure  the  in- 
corporation within  the  two  lives.— Id. 

16.  The  period  of  two  lives  allowed  for 
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the  organization  of  a  corporation  directed 
by  will  to  be  organized  not  having  elapsed, 
the  will  cannot  be  declared  void,  though 
the  corporation  created  may  not  answer 
the  description,  as  a  new  corporation  may 
still  be  created.— Id. 

16.  The  will  of  a  testator  In  good  health 
and  of  reasonable  intelligence  and  busi- 
ness capacity  need  not  be  read  to  or  by 
him,  where  he  is  informed,  before  signing, 
that  it  has  been  drawn  according  to  his  di- 
rections, and  the  testimony  of  the  drikughts- 
man,  and  the  memoranda  of  its  contents 
made  by  him  when  directed  by  the  testator 
to  prepare  it,  show  that  it  was  so  drawn.— 
In  re  Crumb's  Will,  (8ur.  Madison  Co.) 744. 

17  There  was  no  proof  that  the  wit- 
nesses to  a  will,  devising  land  in  New  York, 
executed  in  South  Carolina,  signed  at  tes- 
tator's request.  Only  one  was  examined 
at  the  probate,  and  the  absence  of  the 
others  was  not  accounted  for,  and  their 
handwriting  was  not  proved.  Beld,  that 
the  will,  was  not  executed  or  proven  as 
required  by  the  laws  of  New  Torls,  and 
that  under  Code  Civil  Proc.  N.  Y.  g  2708, 
providing  that  where  land  within  this  state 
js  devised  by  a  will  valid  by  the  laws  of 
this  state,  and  which  has  been  admitted  to 
probate,  and  filed  and  recorded  in  the  state 
of  testator's  residence,  an  exemplified  copy 
may  be  recorded  in  any  county  where  the 
real  property  is  situated,  the  probate  and 
recording  of  the  will  did  not  make  it  ef- 
fectual to  pass  title  to  real  property  in  New 
York.— Lockwood  v.  Lockwood,  (Sup.)2d4. 

18.  A  provision  in  a  will  that  the  exec- 
utors shall  deposit  the  fund  in  a  savings 
bank,  and  pay  the  interest  semi-annualTv 
to  the  legatees,  but  that  the  legacies  shall 
not  be  paid  until  five  years  after  the  testa- 
tor's decease,  is  not  an  unlawful  suspen- 
sion of  the  power  of  alienation.— In  re 
Farmer's  Estate.  (8ur.  N.  Y.  Co.)  889. 

19.  A  clauseof  a  will  provided:  **  In  case, 
by  disability  of  the  beneficiary,  or  from 
other  cause,  the  last  preceding  clause  or 
item  should  fail  to  take  effect,  »  ♦  •  I 
give,  devise^"  etc.,  all  the  residuary  estate 
to  certain  persons  named,  "absolutely  and 
in  fee.  And  this  devise  and  bequest  is  in 
the  confident  belief  that  they  will  apply 
my  estate  and  property  so  vesting  in  tnem 
in  accordance  with  my  wishes,  [as  indi- 
cated in  the  preceding  clause;]  but  it  is  in- 
tended to  be  unconditional,  and  free  from 
any  legal  trust  or  obligation  qualifying 
their  absolute  title. "  Held,  that  this  clause 
is  not  objectionable  as  an  attempt,  in  the 
contingency  mentioned,  to  make  an  illegal 
disposition  of  his  residuary  estate.  It  im- 
poses no  trust.— In  re  Haven's  Estate,  (Bar. 
N.Y.Co.)689.» 

Probate  and  contest. 

30.  Under  Rev.  St.  N.y.  p.  2287,  providing 
that,  when  a  will  cannot  be  proved  wlth- 


ont  the  testimoiky  of  a  witness  who  is  a 
devisee,  he  may  testify,  and  the  legacv 
shall  be  void  as  to  him,  probate  of  a  will, 
on  the  evidence  of  such  witness,  is  valid, 
and  no  re-probate  is  necessary. — In  re 
Hopkins'  Will,  (Bap.)  822. 

21.  On  probate  of  a  will,  both  witnesses 
being  dead,  there  was  evidence  that  one 
witness,  in  whose  handwriting  the  proposed 
will  appeared  to  be,  and  whose  son  was 
named  executor  therein,  without  bond, 
had,  during  his  life-time,  repeatedly  denied 
its  existence,  and  had  at  one  time  so  test!-  i 
tified.  No  motive  appeared  wh  v  the  wit- 
ness  should  either  forge  the  will  or  deny  I 
its  execution,  if  genuine:  and,  tested  by  de-  | 
cedent's  surroundings,  it  was  reasonable, 
and  snch  a  will  as  would  be  expected  of 
him.  The  signatures  of  testator  and  the 
witnesses  were  clearly  proved,  and  the  lat- 
ter were  neighbors  and  friends  of  the 
former,  likely  to  be  witnesses  to  his  will 
Held,  that  the  will  should  be  admitted  to 
probate  without  any  issue  deeisaeit  rel  non. 
Pratt,  J.,  dissenting.— In  re  Hesdra's  Will, 
(Sup.)  82. 

22.  In  such  case  the  admission  in  evi- 
dence of  declarations  of  a  deceased  wit- 
ness that  decedent  had  made  a  will,  in  re- 
ply to  his  declaration  to  the  contrary,  even 
if  erroneous,  is  not  sufl9cient  to  reverse  the 
decree  for  probate.— Id. 

28.  Upon  application  for  probate  of  a 
will,  snbscribea  by  F.  and  N.  as  witnesses, 
it  appeared  to  have  been  read  by  F  .  who 
wrote  it,  in  testator's  presence,  who  also 
read  it  himself.  F.  first  testified  that  the 
testator  signed  in  the  presence  of  both  wit- 
nesses, but.  after  hearing  N..  agreed  with 
him  that  the  testator  signed  before  N/s 
arrival,  and  afterwards  declared  the  paper 
to  be  his  will,  and  the  signature  to  be  his. 
before  both.  F.  also  testified  that  testator 
requested  both  to  sign,  while  N.  did  not 
recollect  that  F.  was  asked,  though  both 
siffned  in  testator's  presence.  B. ,  a  legatee, 
who  was  present,  corroborated  the  wit- 
nesses to  some  extent,  but  testified  that  he 
also  witnessed  the  will,  which  was  evi- 
dently a  mistake.  Held,  the  execution  of 
the  will  was  sufficiently  proved.  —  In  re 
Buckley's  Will,  (Sur.  N.  Y.  Co.)  24. 

24.  Proof  that  the  will  of  testatrix,  who 
was  rather  illiterate,  not  accustomed  to 
reading,  and  sick  at  the  time,  was  vnritten 
from  instructions  furnished  by  a  confiden- 
tial friend  and  adviser,  whose  family  were 
the  principal  legatees,  and  that  she  re- 
quested it  read  at  the  time  of  executing  it. 
which  was  refused,  her  adviser  assuring 
her  it  was  ''all  right,"  and  in  the  absence 
of  proof  that  testatrix  ^ave  the  instruc- 
tions from  which  the  will  was  written,  is 
sufficient  to  authorize  an  issue  of  fact  to 
determine  its  validity.  —  In  re  Lansing's 
Will,  (Sup.)  117.» 
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25.  In  the  absence  of  statutory  proTision 
the  surrogate  on  a  petition  by  the  propo- 
nent of  a  will  theretofore  admitted  to  pro- 
bate, alleging  the  existence  of  a  newly-dis- 
covered heir,  may  issoe  a  citation  to  such 
heir  to  show  cause  why  he  should  not  be 

^  bound  by  the  probate  proceedings  the  same 
as  if  he  had  been  a  party  thereto.— In  re 
Crumb's  Will,  (Sur.  Madison  Co.)  744. 

26.  Where  one  of  the  two  subscribing 
witnesses  to  a  will  testifies  that  decedent 
did  not  say  whether  the  paper  was  her  will, 
and  did  not  request  witness  to  sign  it,  and 
that  no  such  declaration  or  request  was 
made  in  decedent's  presence  by  any  one 
else,  and  the  other  witness,  though  testify- 
ing that  the  declaration  and  request  were 
made,  states  that  the  instrument  was  signed 
by  one  of  the  witnesses  before  decedent 
signed  it,  and  the  testimony  of  neither  wit- 
ness is  overcome  by  other  evidence,  pro-: 
bate  will  be  denied;  2  Rev.  St.  N.  Y  p.  63. 
^  40,  requiring  that  at  the  time  of  subscrib- 
ing or  acknowledging  the  subscription  tes- 
tator shall  declare  the  instrument  to  be  his 
last  will,  and  that  the  witnesses  shall  sign 
at  his  request,  and  previous  execution  by 
testator  being  necessary  to  a  good  attesta- 
tion. —  In  re  Sarauw's  Will,  (Sur.  Albany 
Co.)  629. 

Costs. 

27.  Where  there  is  no  reasonable  ground 
and  no  evidence  in  support  of  a  contest  of 
a  will,  the  contestant  should  pay  costs.— 
In  re  Castles'  Will,  (Sur.  N.  Y.  Co.)  688.* 

28.  Where  a  contestant  filed  objections 
to  a  will,  without  real  cause  for  believing 
it  invalid,  but  merely  with  the  hope  of  de 
veloping  some  fact  in  his  favor,  he  will  be 
charged  personally  with  costs.— In  re  Whe- 
lan's  Estate,  (Sur.  N.  Y.  Co.)  685. 

89.  Under  the  provision  of  the  New  York 
statute,  that  the  surrogate  may  charge  the 
costs  of  a  will  contest  on  the  contestants 
personally  or  upon  the  estate,  as  justice 
requires,  where  objections  to  distribution 
of  an  estate  rendering  a  reference  neces- 
sary, are  filed  to  delay  distribution  until 
the  objector  can  prepare  an  action  against 
the  execator,  the  expense  of  the  reference 
will  be  charged  on  the  objector  personally. 
—In  re  Silling's  Estate,  (Bur.  N.  Y.  Co.)  637.* 

Construotion. 

80.  Testatrix  devised  land  to  three  cous- 
ins, dividing  the  rents  among  them  in  cer- 
tain proportions,  and  continued:  "'In  case 
either  of  said  cousins  shall  die,  the  share 
of  the  rents  of  such  one  or  more  dying  shall 
be  paid  over  to  the  survivors,  for  life. 
Upon  the  death  of  said  cousins,  one-third 
of  my  real  estate  shall  go  to  the  children 
of  M.,  one-third  to  the  children  of  A.,  and 
the  remaining  one-third  to  the  children  of 
G. ;  and  should  either  of  said  cousins  die 
without  children,  then  the  share  of  such 
V.2N.Y.8.— 61 


cousin  dying  shall  go  to  the  children  of  the 
survivor.  **  H6ld,  that  the  time  of  death  re- 
ferred to,  was  not  death  in  the  life- time  of 
testatrix,  and  that  no  division  was  intended 
till  all  the  cousins  were  dead.  This  being 
so,  the  devise  was  an  unlawful  restraint  on 
alienation,  under  Hev.  St.  pt.  2,  c.  1.  tit.  2, 
§§  15, 16,  prohibitinfi^  such  restraint  for  a 
longer  period  than  the  continuance  of  two 
lives  in  being  at  the  creation  of  the  estate, 
except  in  the  case  of  remainders  contingent  , 
on  the  death,  or  other  termination  of  the  ' 
estate,  of  the  first  remainder-man,  before 
his  majority.— Fowler  v.  Ingersoll,  (Sup.) 
888. 

Ambiguities. 

81.  Testator  gave  a  life-estate  in  real  and 
personal  property  to  his  wife,  and  pro- 
vided: ''After  the  death  of  my  said  wife, 
and  her  debts  and  funeral  expenses  are 
paid,  the  balance  of  my  estate, "  etc.  The 
wife  left  property  suflBcient  to  pay  her  debts 
and  funeral  expenses,  and.  by  will,  directed 
their  payment,  not  daimine  in  the  will 
that  such  expenses  be  paid  from  the  hus- 
band's estate.  Held,  that  they  should  be 
paid  from  the  wife's  estate,  the  provision 
m  the  husband's  will  being  regarded  as 
contingent  on  the  necessity  of  paying  the 
expenses  from  his  estate.— Gray  v. Mission- 
ary Soc.  of  M.  E.  Church,  (Sup.)  878. 

Besoription  of  legatees. 

82.  A  legacy  to  "  Betsey  E.  Farley  Pasco" 
should  be  paid  to  Betsey  E.  Pasco  Farley, 
such  being  the  evident  intention  of  the  tes- 
tator; also,  a  leeacy  to  the  ** Missionary  of 
the  Methodist  Episcopal  Church  Society" 
sufficiently  indicates  the  Missionary  Soci- 
ety of  the  Methodist  Episcopal  Church,  the 
intention  of  the  testator  being  clearly 
shown. — Id. 

Nature  of  estate. 

88.  Testator,  after  giving  to  his  wife  a 
life-estate  in  real  and  personal  property, 
added  the  following:  *'l  do  hereby  author- 
ize and  empower  my  said  wife  to  sell  all  or 
any  of  my  real  estate  that  she  may  deem 
best  and  proper."  Held,  that  the  latter 
clause  did  not  change  the  provision  giving 
a  life-estate,  and  the  wife's  estate  was 
chargeable,  at  her  death,  with  the  avails  of 
land  of  the  testator  which  were,  or  should 
have  been,  in  the  wife's  possession. — Id. 

84.  Testator,  after  directing  his  executors 
and  trustees  to  convey  his  residuary  estate 
to  a  corporation,  which  he  directed  to  be  or- 
ganized after  his  death,  having  bequeathe^ 
all  the  residue  of  his  property,  after  insti- 
tuting the  several  trusts  provided  for,  and 
payment  of  the  specific  legacies,  to  his  ex- 
ecutors and  trustees  to  apply  to  the  pur- 
poses mentioned  in  the  will,  the  executors 
and  trustees  toolc  an  interest  in  the  nature 
of  an  executory  devise,  contingent  on  the 
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creation    of  the   corporation.— Tilden  y. 
Green.  (Sup.)  584. 
Liability  of  devisees. 

35.  Code  Civil  Proc.  N.  Y.  §§  1889. 1847. 
providing  for  the  apportionment  of  dam- 
ages and  costs  among  the  several  devisees, 
have  reference  to  actions  against  two  or 
more  of  the  devisees,  and,  the  action  being 
against  defendant  alone,  costs  and  dis- 
bursements are  properly  awarded  against 
him.— Fink  v.  Berg.  (Sup.)  851. 

86.  In  an  action  against  a  devisee  for 
money  loaned  to  the  testator,  where  it  ap- 
pears that  the  testator  had  applied  to  a 
third  person  to  borrow  the  sum  sued  for, 
and,  being  refused,  afterwards  told  the 
third  person  that  he  had  obtained  it  from 
plaintiff,  there  is  evidence  to  sustain  a  find- 
ing that  the  sum  claimed  was  borrowed. 
-Id. 

87.  Under  Code  Civil  Proc.  N.  Y  §  1848. 
providing  that,  where  debts  of  a  decedent 
cannot  be  collected  by  proceedings  in  the 
surrogate's  court  against  the  executor,  dev- 
isees shall  be  liable  to  the  extent  of  the 
estate,  or  interest  in  land  devised,  and  sec- 
tion 1847,  providing  that  the  recovery  as  to 
damages  and  costs  is  to  be  apportioned 
among  the  several  devisees  held  liable,  ac- 
cording to  the  value  of  the  property  de- 
vised, a  devisee  who  takes  a  portion  of  the 
devise  of  another  devisee,  as  heir  of  the 
latter,  is  not  liable  to  the  extent  of  the 
property  so  taken. — Id. 

Contracts  to  make  wills. 

88.  A  will,  executed  bv  a  husband  in  pur- 
suance of  an  antenuptial  amement  with 
his  wife  to  make  mutual  wills,  may  be  re- 
voked by  him;  and  the  remedy  of  the 
widow  is  not  by  petition  to  revoke  the  pro- 
bate of  the  subsequent  will,  but  by  a  pro- 
ceeding in  equity  to  enforce  the  compact 
as  an  equitable  lien  or  trust — In  re  Keep's 
Will.  iSur.  N.  Y.  Co.)  750. 

89.  A  testator  received  $700  from  plain- 
tiff, a  nurse  and  housekeeper  in  his  family, 
in  consideration  of  a  promise  to  make  a 
provision  for  her  in  his  will,  and  to  keep 
up  for  her  benefit  a  policy  of  insurance. 
Ele  paid  premiums  on  the  policy  until  Uie 
company  failed,  and  in  his  will  gave  plain- 
tiff the  income  of  $4,500,  and  the  use  of  a 
house  and  lot.  for  life,  ''in  full  paynient  of 
aos  demand  «  ♦  ♦  by  reason  of  any 
services  rendered  for  me  in  my  life  time. '* 
Held,  that  this  provision  was  in  lieu  of  all 
demands,  and  that  he  had  fully  complied 
with  the  undertaking  on  his  part.— Foster 
V.  Easton,  (Sup.)772. 

Action  to  construe — Evidence. 

40.  Declarations  of  a  testatrix  that  she 
intended  to  execute  a  power  of  appoint- 
ment are  inadmissible  to  aid  in  the  con- 
struction of  her  will.—Hogle  v.  Hogle, 
(Sup.)  172. 


WITNESS. 

Bee.  also.  D4po$iUon;  Bvidenee. 
Right  to  cross-examine,  see  AffidaciL 
Transaction  with  decedents,  see   Specific 
Performance,  4. 

Competency — FrlYileged  oomxntixii- 

oations. 

1  Statements  made  to  a  lawyer,  while 
consulting  him  professionally,  by  one  de- 
cedent,  in  the  presence  of  the  other,  are 
not  privileged,  and  are  admissible  in  an  ac- 
tion between  the  administrators  of  the  de- 
cedents.—Huriburt  V  Hurlburt,  (Sup.) 
817.» 

2.  Code  Civil  Proc.  N  f  §  885,  which 
declares  that  an  attorney  or  counselor 
shall  not  be  allowed  to  disclose  communi- 
cations received  from  a  client  in  the  course 
of  professional  employment,  does  not  ap- 
ply to  writings  executed  by  third  persons, 
and  an  attorney  may  be  compelled  to  pro- 
duce such  papers,  when  examined  as  a 
witness,  though  he  received  them  from  his 
client— In  re  Whitlock,  (Sup.)  683. 

Transactions  with  decedents. 

8.  Where  plaintiff  claims  certain  land  as 
the  son  and  only  heir  of  the  deceased  own- 
er, his  mother  is  not  a  competent  witness 
to  prove  her  marriage  with  deceased  under 
Code  Proc.  N.  Y  §829.  providing  that  one 
interested  in  the  event  of  a  suit  shall  not 
be  examined,  in  his  own  behalf  or  interest, 
against  one  deriving  title  from  a  deceased 
person,  concerning  a  personal  transaction 
between  the  witness  and  the  deceased,  as. 
in  the  event  of  recovery,  she  would  be  en- 
titled to  dower. — Eisenlord  t.  Eisenlord. 
(Sup.)  128.* 

Examination* 

4.  The  right  to  examine  the  opposite 
party  before  trial  is  not  absolute,  nor  is 
the  granting  of  an  ab  parte  order  therefor 
conclusive  of  the  necessity  for  such  order. 
If,  on  the  hearing,  the  opposite  party  shows 
there  is  no  such  necessity,  or  if  it  appear 
that  the  purposes  of  the  moving  party 
could  be  better  accomplished  by  motion 
for  bill  of  particulars  or  to  make  more  def- 
inite and  certain,  such  order  may  be  va- 
cated.—Hamilton  V.  Hudson.  (Sup.)  146. 

6.  On  a  dispute,  in  an  action  for  wages, 
as  to  what  plaintiff  was  to  receive,  the 
court  properly  refused  to  allow  defendant 
to  be  asked:  *'Was  plaintiff  paid  in  foU. 
for  all  the  time  he  worked,  at  the  rate  of 
$2.50  per  day?"— the  question  calling  for  a 
conclusion,  the  witness  having  just  testi- 
fied that  he  did  not  know  how  much  had 
been  paid  plaintiff. — Richards  v.  Derrick, 
(Sup.)  81. 

6.  On  cross-examination  of  defendant  in 
an  action  for  wages,  where  the  evidence 
of  the  parties  conflicted   as  to  whether 
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SlaJDtiff  was  to  receiye  $2.75  or  $2.60  per 
ay,  it  was  proper  to  ask,  ''Have  you  paid 
any  other  men  who  worked  on  the  Job 
more  than  $2.50  per  day?"  to  test  the  sin- 
cerity of  the  witness  as  to  whether  the  un- 
derstanding was  that  plaintiff  should  re- 
ceive $2.50  or  $2.76.— Id.» 

Credibility. 

7.  In  an  action  against  a  street-car  com- 

Eany  for  injury  to  a  passenger,  the  driver, 
aving  been  called  to  contradict  the  testi- 
mony of  plaintiff,  may  be  asked  whether 
he  had  not  been  discharged  by  a  previous 
employer  for  embezzling  money,  as  tend- 
ing to  show  bad  moral  character,  and  break 
down  his  credibility.— Allen  v.  Dry-Dock, 
E.  B.  &  B.  R.  Co.,  (City  Ct.  N.  T.)  788. 

8.  Where  a  married  woman  has  testified 
that  a  mortgage  upon  her  land  was  deliv- 
ered without  her  consexU  to  secure  a  loan 
to  her  husband,  it  is  competent  to  ask  her, 
on  cross-examination,  if  she  had  not  ad- 
mitted to  the  mortgagee  that  she  consented 
to  the  delivery.— Durfeev.  Enowles.(Sup.) 
466.» 

9.  In  an  action  for  injuries  to  a  dog,  al- 
leged to  have  been  inflicted  by  defendant, 
it  IS  Improper  to  admit  evidence  that  a  ma- 
terial witness  for  plaintiff  had  himself 
threatened  to  shoot  ue  dog.  and  that  plain- 
tiff had  paid  him  to  make  an  affidavit  in  the 
case,  without  laying  a  foundation  for  con- 
tradiction. Code  Civil  Proc.  §  8068,  pro- 
viding that  on  appeals  from  Justices  ob- 
jections merely  tecnnical  and  not  affecting 
the  merits  shall  be  disregarded,  does  not 
abrogate  the  fundamental  rules  of  evi- 
dence.—Sandford  V  8hafer,  (Sup.)  857. 

10.  Thirty-three  witnesses  were  sum- 
moned by  aefendant  to  impeach  plaintiff's 
Character.  None  of  the  witnesses  were  ex- 
amined, the  complaint  having  been  dis- 
missed as  not  setting  out  a  cause  of  action. 
Held,  that  the  fees  of  only  five  of  such  wit- 
nesses would  be  taxed  with  the  costs,  even 
though  they  were  summoned  in  the  best  of 
faith.— Kley  v.  Healey.  (C.  P.  N.  Y.)  281. 

WRITS. 

See,  also.  Arrest;  Attaehment;  Certiorari; 

Bxecutian,  Ii\function;  Replevin, 
Service  on  corporation,  see  Carparatians,  12. 

Service  of  process. 
.  1.  A  non-resident,  who  comes  into  the 
state  simply  to  answer  a  criminal  charge, 
is  entitled  to  immunitjr  from  service  of 
civil  process  while  awaiting  examination, 
under  a  bail-bond  conditioned  for  his  ap- 
pearance at  any  time  when  called  on,  Uie 
examination  having  been  postponed  on  ac- 


count of  the  inability  of  the  complaining 
witness  to  attend. — Murphy  v.  Sweezy, 
(Sup.)  241. 

2.  Under  Code  Civil  Proc.  N.  T.  §§  426, 
2526,  providing  for  service  on  a  minor  un- 
der 14  by  giving  a  copy  of  the  summons  to 
him  in  person,  and  one  to  his  father, 
mother,  or  guardian,  a  service  of  a  cita- 
tion for  the  probate  of  a  will  on  such  a 
minor  by  giving  a  copy  to  his  mother  is 
invalid,  and  is  not  cured  by  the  appoint- 
ment of  a  guardian  ad  ^ttem.— Hogle  v.  Ho- 
gle,  (Sup.)  172. 

Pablioation. 

8.  In  an  action  to  foreclose  a  mortgage, 
an  affidavit  of  the  plaintiff's  attorney  that 
he  had  placed  the  summons  in  the  hands 
of  a  person  who  had  searched  one  week 
for  defendant,  and  that  he  then  delivered 
the  same  to  the  sheriff,  to  which  affidavit 
was  attached  the  summons,  with  the 
sheriff's  certificate  of  "not  found,"  au- 
thorizes the  court  to  make  an  order  of 
publication,  and  the  same  cannot  be  at- 
tacked collaterally.— Spans  v.  Schaffner, 
(Sup.)  180. 

4.  Under  Code  Civil  Proc.  N«.  Y.  8  440, 
providing  that  an  order  directing  service 
of  the  summons  without  the  state  or  by 
publication  must  direct  service  by  publica- 
tion, or.  at  the  option  of  the  plaintiff,  by 
personal  service  without  the  state,  and 
must  also  direct  the  mailing  of  copies,  etc., 
an  order  for  personal  service  without  the 
state,  which  contains  no  direction  for  pub- 
lication, should  be  vacated.— Buford  v. 
New  York  Iron  Mine,  (Super.  Ct.  N.  Y.) 
699. 

5.  Neither  is  such  order  void  as  not  stat- 
ing the  name  of  the  place  to  which  the 
summons  and  complaint  should  be  sent, 
under  Code  Civil  Proc.  N.  Y.  §  135.  then  in 
force,  providing  that  in  case  of  publication 
the  court  must  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  deposited  in  the 
post-office  directed  to  the  defendant  at  his 
residence,  unless  the  same  is  not  known, 
and  cannot  with  reasonable  diligence  be 
ascertained,  it  having  ordered  the  same  to 
be  deposited,  postage  paid,  in  the  post- 
office,  directed  to  derenaant  at  New  York 
city,  where  the  affidavit  alleged  he  had  for- 
merly resided,  his  then  whereabouts  being 
unknown. — Spans  v.  Schaffner,  (Sup.)  189. 

6.  On  the  death  of  the  trustee  of  a  mar- 
ried woman,  pendinf^  the  publication  of  the 
summons  in  an  action  in  which  they  are 
Joined  as  plaintiffs,  the  action  is  suspended 
until  his  successor  is  appointed,  when  the 
publication  must  be  commenced  de  novo, 
and  an  order  to  suppress  the  publication  is 
unnecessary. — Paget  v.  Pease,  (Sup.)  885. 

7.  On  motion  to  set  aside  Judgment  in  an 
action  begun  by  publication  of  summons,  it 
appeared  from  aefendant' s  affidavits  that 
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plaintiff,  before  the  suit,  was  in  the  city 
where  defendant  liyed,  and  had  conversa- 
tions with  her  there,  and  that  he  Icnew  that 
she  lived  there.  These  allegations  were 
not  denied  by  plaintiff.  It  also  appeared 
that  defendant  met  plaintiff  frequently 
after  suit,  and  was  not  informed  of  its 
pendency,  and  knew  nothing  of  it  till  after 


decree.  The  affidavit  on  which  publication 
of  summons  was  ordered  contained  no  ev- 
idence* as  required  by  Code  Civil.  Proc.  § 
440,  that  plaintiff  could  not  with  reasona- 
ble diligence  ascertain  where  defendant 
would  probably  receive  mail  matter.  H€ld, 
that  all  the  proceedings  should  be  set 
aside.— Jewitt  v.  Jewitt,  (Sup.)  250. 
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We  herewith  furnish  tables  of  all  thoae  oases  whloh,  originally  published  In  the  'Nmw  Tork 
SuPFLSMENT,  havo  slxice  appeared  in  the  various  standard  Reports.  Reference  is  made  in 
each  case  to  the  volume  and  page  of  both  the  ol&cial  Report  and  the  Nhw  Tobk  Bupplb- 
VEKT.  Similar  tables  will  be  made  and  Issued  hereatwr.  The  advantage  of  such  tables,  both 
for  purposes  of  reference  and  citation,  are  obvious,— -much  increasing  the  permanent  value  of 
the  series. 


VOL.  6,  DEICABEST'S  BEFOSTS. 

[Nora.    The  Naw  Yobk  SuFFLiMnnr,  which  did  not  begin  publication  until  May.  1888,  in- 
ades  only  the  following  cases  In  volume  6,  Demarest's  Surrogate's  Court  Reports :] 


eludes 

•       Ptge 
Aster,  Matter  of  (3  N.  7.  8.  680) 418 

CrdbweUv.PhippsflN.Y.  8.878) 60 

Crumb,  Will  of  <5  N.  Y.  8.  744) 478 

Farmer,  Matter  of  (3  N.  Y.  S.  689) 488 

Frazer  V.  People  (3N.  Y.  8. 184) 174 

Frost,  Matter  of  (1 N.  Y.  8.  840) 481 

Haig,  Matter  of  (8N.  Y.  B.  285) 454 

Hastings,  Estate  of  (2  N.  Y.  S.  33) 428 

Hatten,  Matter  of  (2  N.  Y.  8. 488) 444 

Havens,  Matter  of  (3  N.  Y.  S.  680) 466 

Klssamv.People(8N.  Y.  a  185) 171 

Leinkauf,  Matter  of  (8  N.  Y.  8.) 470 

Masterton,  Estate  of  (8N.  Y.  8.  209) 460 


MoCoekey,  Matter  of  (1 N.  Y.  a  788) 488 

Neder  ▼.  Zimmer  (8  N.  Y.  &  188) 180 

0'Connorv.Gifford(8N.T.  8.207) 71 

Orphan  Asylum  v.  White  (8  N.  Y.  8. 187)  201 

Phalen,  Matter  of  (8N.  Y.  &  806) 44S 

Rider,  Matter  of  (8  N.  Y.  a  274) 478 

8ohwartB  V.  Bruder  (8  N.  Y.  8. 184) 169 

Selllng,Matterof  (2N.Y.  8.  687) 428 

Stevens  V.Stevens  (8  N.Y.  a  131) 263 

Underbill,  Will  of  (8  N.  Y.  8.  806) 466 

Walkerv.  Dow(8N.  Y.  a  182) 266 

Whelan,Matterof  (2N.Y.  8.  635) 425 

Willett,Matterof  (2N.  Y.a668) 485 


VOL.  48,  HUITS  BBFOSTS. 

[KoTB.    The  New  Yobk  Supplbmxot,  which  did  not  begin  publication  until  May,  1888,  in- 
cludes only  the  following  cases  In  volume  48,  Hun's  Reports:] 


812 


Acker  v.  Town  of  New  Castle  (1  N.  Y.  8< 

838) 

Ahem  v.  Steele  (1  N.  Y.  8.  259) 517 

Akin  V.  Kellogg  (1  N.  Y.  8.  846) 459 

Aldrich  V.  Funk  (1  N.Y.  8.541) 867 

Anderson  v.  Appleton  (1 N.  Y.  8.  819). ...  584 


(965) 


Astor  V.  New  York  A.  Ry.  Co.  (1 N.  Y.  S. 

174) 562 

Austinv.  Cakes  (1  N.Y.  8.807) 492 

Barrick  v.  Schiflerdecker  (1 N.  Y.  8.  21)..  855 
Barryv.  Calder(lN.Y.a586) 449 
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Barton  v.  McCheBney  (1  N.  Y.  S.  688) ....  448 

Bennett  v.  Pittmanjl  N.  Y.  S.  27). 613 

Bryan  ▼.  Kings  Ck>.  Elevated  Ry.  Co.  (1 N. 

It.  S.  888) 848 

BuyceT.Buyoe(l  N.Y.  a64a) 483 

CampbeU  v.  Schlesinger  (1 N.  Y.  S.  220)..  ^8 

Campbell,  Matter  of  (1  N.  Y.  S.  231} 417 

Campbell  Printing-Press  &  Manai'g  Co. 

V.  Damon  (1  N.  Y.  8. 185) 609 

Christman  y.  Thatcher  (1  N.  Y.  8. 461) ...  446 

Clarke  v.  Devoe  (1  N.  Y.  8. 182), 61» 

Coykendall  v.  Constable  (1 N.  Y.  a  9).. . .  860 
Croner  v.  Kings  Co.  Elevated  Ry.  Co.  (1 

N.  Y.  S.  888) 848 

Cruikshank  v.  Gk>rdon  (1 N.  Y.  S.  448) ...  808 

Delaware  A  H.  Canal  Co.  v.  Atkins  (1 17. 

Y.S.  80) 466 

Department  of  Public  Works,  Hatter  of 

(IN.Y.  8.  287) 488 

Douglas,  Matter  of  (1  N.  Y.  S.  126) 818 

Durant  v.  Abendroth  (1  N.  Y.  8.  588) . . . .    16 

Easton  Nat.  Bank  t.  Buffalo  Chemical 
Works  (1  N.  Y.  8.  260) 667 

Fessenden  v.  Blsnchard  (1  N.  Y.  8. 106) ..  850 

Flynn  ▼.  Ledger  (1  N.  Y.  a  286) 465 

Foote  V.  Valentine  (1  l^T.  Y.  8.  410) 475 

Fox  V.  Village  of  Fort  Edward  (1  N.  Y.  S. 
81) 868 

Gill  V.  New  York  Cab  Co.  (1  N.  Y.  a 
' 202)  B24 

Goelet  V.  MetropoUtaa  Transit  Co.*  (1 N*  Y. 

S.  74) 520 

Gray  ▼.  Rothschild  {1 N.  Y.  8.  209) 696 

Gregg  ▼.  Gregg  (1  N.  Y.  8.  458) 451 

Harvey  v.  MoDonneU  a  N.  Y.  &  88) 409 

Hess,  Matter  of  (1  N.  Y.  S.  811) 680 

Hoar  V.  Hoar  (1  N.  Y.  8.  879) 814 

Holtv.  Jex(lN.  Y.  8. 195) 528 

Hood  V.  Hayward  (1  N.  Y.  a  666) 880 

House  V.  Lockwood  (1 N.  Y.  a  640) 550 

Jaffray  V.  Davis  (IN.  Y.  8.  814) 500 

Jeromev.Flagg(lN.  Y.  aiOl) 851 

Klngv.Walbridge  (IN.Y.  8.11)... 470 

Knightv.AbellTlN.Y.  8.288) 605 

Kopp  V.  Kopp  (1 N.  Y.  a  961).. 682 


Larkin  V.  O'NeiU  (1 N.  Y.  a  233) 691 

Lawyer  v.  Rosebrook  (1 N.  Y.  a  604) 468 

Leavens  v.  Thompson  (1  N.  Y.  a  18) 889 

Lipman  v.  Niagara  Fire  Ins.  Co.  (1 N.  Y. 
8.884) 608 

Mageev.  CityofTroyaN.  Y.a24) 881 

M^or,  etc,  of  New  York  v.  Twenty- 

■niird  8t.R.Ca  (1  N.  Y.  8.  295) 652 

MoCallan  v.  Brooklyn  City  R.  Co.  aN.  Y. 

8.289) 840 

Merwin  v.  Manhattan  Ry.  Co.  (1 N.  Y.  a 

267) 606 

Nans  of  Order  of  8t.  Dominick  v.  Long 
Island  City  (1  N.  Y.  a  415) 806 

Nutting' V.  Kings  Co.  Elevated  Ry.  Co. 
(IN.Y.  a  888) 848 

Passavantv.  CantorriN.  Y.8.974) 646 

Peck  V.  BurweU  (1  N.  Y.  8.88) 471 

People  V  Board  ox  Supervisors  (1  N.Y.  8. 

People  v!*6oieman(i'N.'Y'  aiiS) !!'.!*.!'.  602 

People  V.  Dartmore  (2  N.  Y.  a  810) 821 

Peoplev. Newton  (IN.  Y.  8. 197) 477 

Quinn  &  Nolan  a  B.  Co.  t.  Hart  (1 N.  Y. 
a888) 888 

Reeves,  Matter  of  (IN.Y.  a  17) 605 

Remer  v.  Long  Island  R.  Co.  (1 N.  Y.  a 

124) 8S» 

Robens  V.  Sweet  (IN.  Y.  a  839) 436 

Segelke  ▼.  Finan  (1  N.  Y.  a  881) 810 

Soltauv.  Gerdau(lN.  Y.  ai68) 637 

Stewart  v.  Robinson  (2  N.  Y.  a  809) «327 

Studerv.  Bl0ist6in(lN.Y.  ai90) 677 

Taylor  v.  Enoch  Morgan's  Sons  Co.  (1 N. 

Y.a208) 488 

TiUingfaast  ▼.  Trpy  A;  B.  R.  Ca  (1  N.  Y. 

8.248) 420 

Travis  V.  Travis  (1 N.  Y.  a  867) 848 

Tucker  T.  Blaudin  aN.  Y.  a84S) 48» 

VanCUefv.VaaVe6hten(lN.Y.a99).  804 
Van  Rensselaer  V.  Mould  (1 N.  Y.  a  28}..  896 

Weston  T.  Rrtoh  (1 N.  Y.  a  412) 880 

Willard  v.  Doran  it  Wright  Ca  (1 N.  Y. 
a  688, 846) 4n 
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